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I G 669. I 

• 757 Foil 41 Mad. 116. j 

774 Foil. 43 I C 515. j 

13 A L J 110 Not Appr 45101 

35. ! 

753 Foil. 45 IC 774. j 

809 Dist. 45 I C 1. ! 

14 AL J 111 Foil. 43 I C 940. j 
198 Dist. 43 I G 956. 

822 Con 43 I G 833. 

834 Not Foil 45 1 C 7,33. 

997 Dist. 43 1 C 4S4. 

1055 Diat. 45 1 C 401. i 

— 12C5 Dist. 45 I G 65S. ! 

13 A li J 69 Foil. 27 G L J 
461. 

87 Ref. 40 All 75. 

136 Foil 46 I C 716. 

382 Foil. 45 I C 782 

■ 473 Appr. 3 Pat D J 466. 

541 Overruled 40 All. 579, 

525 Dist. 46 IC 679 

581 Cons. 43 I C 833. 

684 Foil 45 I C 806. 

697 Cons. 43 I C 113. 

777 AppL 45 I 0 969. 

16 A L J 1 Dist 45 I 0 489. 

61 Foil. 47 I C 702. 

217 Dist. 451 C 993. 

I L R Bombay Series. 

1 Bom 177 Foil, and Appr. 45 

Cal. 17. 

367 Ref. (1913) Pat 97. 

338 Hel. 4 Pat. L W 157. 

2 Bom 273 Ref. 35 M L J 51. 
481 Foil. 20 Bom.LR 607. 

3 Bom 182 Ref. (1918) Pat 21. 

242 Ref. 23 C W N 93. 

312 Foil. 27 C L J 453. 

■ 353 Rel. 43 I C 943 

369 Ref. 43 I C 943. 

437 Rel,7 L W 516. 

4 Bom 37 Appl, 41 Mad. 44. 

■ 235 Dist 34 M L J 79. 

615 Ref. 23 P W R 1918. ^ 

643 Dist. 45 Gal. 693=27 

C L J 607. 

3 Bom 48 (P. G.) Ref. l3 P R 
1918. ; 

■ 371 Ref. 24 M L T 176 * 

. =8 D W 46. I 

487 Foil, 41 Mad. 749. | 


496 Ref. 22 G W N 511. 

527 Foil 46 I C 10. 

613 Ref- 22 G W N 611. 

647 Dist. 20 Bom.LR 447 ’ 

6 Bom 558 Not Foil 43 I C i 

578. ; 

7 Bom 341 Ref. 72 PR 1918= 

31 P L R 1918. I 

341 Foil. 11 Bur L T 124. i 

-^-526 Foil. 14 N L R 181. I 

I 

8 Bom 368 Poll. 36 M L J83 j 

=(1918) M W N 458 | 

9 Bom 498 Ref. 34 M L J 563 { 

=41 Mad. 749. [ 

498 Not Foil. 34 M L J 
34 i 

373 Foil, 41 Mad 319. 

li Bom 216 Foil. 8 L W 206. 

381 FoU, 5 Pat. L W 167. 

506 Ref. 35 M L J 51. 

681 Foil. 45 I G 949. j 

702 Ref. 3 Pat. L J 291. | 


13 Bom 237 Foil, 43 I C 637. i 

600 Ref. (1918) Pat. 30. 1 

14 Bom 260 Foil. 34 N L R I 

192=43 I C 111=19 Cr. L | 
J 79. I 

331 Foil. 3 Pat. L J 302. 1 


15 Bom 455 Ref 3 PaL L J I 
339=5 Pat L W 46= i 
(1918) Pat. 1, 

527 Foil. 20 Bom. L R 

411. 

612 Ref. (1918) MN W 

555. 


16 Bom 91 Ref 7 L W 298. 

117 Ref. 99 P R 1918. 

117 Diss. 46 I C 277. 

123 Foil. SPatLJ 119. 

661 Ref. 45 Cal. 720, 

683 Poll, 24 M L T 179. 


17 Bom. 41 Ref 3 Pat L J 443 

235 Poll. 27 C L J 453. 

341 Ref. 27 G L J 533. 

341 Foil. (1918) M W N 

244. 


18 Bom. 35 Ref. (1918) Pat. 
220=3 Pat.L J 460. 

98 Raf. 23 P W R 191S,. 

144 Ref. 22 C W N 611. 

237 Dist 41 llfad 624. 

369 Dist. (1918) M W N 

680. 

516 Foil. 20 Bom. L R 

- 325, 


19 Bom. 140 Foil. 34 M L 

J 431=28 M L T 291. 

216 Raf. 3 Pat L J 122. 

49S Dist. 24 P W R 1918. 

571 Dist. 13 P R 1918. 

20 Bom. 94 Appr. 23 MLT 94. 

236 Ref 3 Pat. L J 78 

485 Poll 8 P L R 1918. 

495 Dist. 47 I C 611. 

495 Appr. 20 Bom. L 

R 514=16 A L J iiB=r 
43 I G 807 P G. 

493 Foil. 4 Pat L W 92. 

540 Ref 4 Pat. L. W 163 

738 Ref. 3 Pat L J 194. 

755 Ref. (1918) Pat 86. 

21 Bom. 297 Eel. 35 M L J 

533. 

333 Ref. 16 A L J 339. 

22 Bom. 235 Foil. 14 N L R 

192=43 J C 711=19 Or. L 
J 79. 

321 Foil 24 M L r 188= 

8 L W 480. 

S40Fcll. (1918) M W N 

748. 

409 Ref. 3 Pat L J 199. 

669 Foil. 45 I C 201 

711 Foil. 41 Mad. 727. 

748 Ref. 84 P R 1918. 

23 Bom. 137 Expl 4l Mad 650. 

177 Ref. (1913) Pat. 347. 

213 Foil. 46 Cal. 720 

271 (P C) Ref. 16 P R 1918. 

298 Ref. 6 P H 1918. 

318 Dist. 41 Mad 256. 

406 Ref. (1918) Pat. 21. 

725 Dist. 47 I C 511. 

24 Bom. 420 Diat 47 I C 611. 

■ 556 Poll. 41 Mad. 749=47 

I G 733. 

556 Rel. 34 M L J 563. 

25 Bom. 179 Ref. 27 G L J 

465. 

I 332 Ref. 34 M L J 517= 

! 23 M L T S41. 

I 422 Ref. 45 Cal. 720. 

I 470 Dist. 20 Bom. L B 983 

593 Ref. 44 P R 1918. 

634 Foil. - 43 1 G 165=5 

' Pat. L W 141. 

26 Bom 26 Ref. (1918) Pat. 
192. 

57 Ref. 5 Pat. L W 40 

-169 Ref. 3 Pat. L 9 265. 

252 Ref. 8 L W 438=24 

M L T 315 

298 Ref. 20 Bom.LR 970 

806 Ref. 16 P R 1918= 

37 P W R 191S=16 P L 
, ; R 1918. 
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CASES FOLLOWED OVERRULED, ETC. 


319 Ref. 14 P B lOIS. | 

353 Ref. 22 C W N 931. i 

360 Dist. 35 M L J S72 i 

374 Dish. 45 I G 935. ' 

379 Ref. 8 L ^Y 28=1918 i 

Pafc. 278. i 

500 Ref. 8 L W 28=(i918) 'j 

M W N 448:=45 I C 733. 1 

526 Anpr. 45 I A 156=2 3 i 

C L J 408=24 M L T ! 
231=8 L W 167=46 IG\ 
481. I 

558 Not Foil. 41 Mad. 156 i 

19 Or. L J 162, I 

739 Foil. 45 I C 86. | 

27 Bom. 135 Ref. 24 M L T 96 , 

= S L W 225. 

284 Ref. S4 P R 1918 

297 Foil. 43 i G 399. 

28 Bom. 248 Dist. 3 P R 1918. 

262 Foil. 28 G L J 222. i 

294 Ref. 3 Pat. L J 306= ' 

(1918) Pat. U5. 

420 Ref. 23 C W N 93. 


34 Bom, 136 Ref. (19IS) Pat.. 
278. 

— S58 Diss. 45 Cal. ill. 

4S6 Foil 76 P. W. R. 

1918. 

599 Ref. (1918) Pat 95=4 

Pat. L W 326=3 Pat L J 
668 . 


35 Bom. 29 Diss. 46 I C 109, 

293 Rel. 34 M L J 596. 

452 Ref. and Dist. 8 P R 

1918. ’ 

511 Foil. 47 P L R 1918 ^ 

=35 P W R 1913=13 I C ! 
656. : 

36 Bom. 120 Rel. 43 I C 943. 
156 Diss. 41 Mad 616= 

(1918) M W N 524. 

164 Ref 48 P W R 19iS. j 

164 Doub 24 M L T 420. 

279 Dist 41 Mad. 624. 

329 Dist 43 I C 685. 

424 Ref. 3 Pat L J 163 

500 Dist 74 P L R 1918 


29 Bom. 207 Appr. 3 Pat. L J 

194. 

* 500 Espl. 41 Mad. 604. 

405 Ref. 35 M D J 355. 

514 Ref. 24 M L T 137, 

30 Bom. 56 Foil. 27 C L J 326. 
119 Foil and Appl. 45 Cal. 

320. 

119 Appr.' 23 L T 86. 

31 Bom. 165 Dist. 40 All 487= 

35 M D J 459=24 M L 
T 286=28 GDI 394. 

381 Foil. 47 I 0 12. 

527 Dist. 2-3 M L T 158. 

32 Bom ill Foil 27 C L J 

326. 

— 181 Foil. 27 C. L J 506. 

184 Foil 20 Bom L R 998 

259 Dist. 43' I C 865. 

348 Ref. 3 Pat L J 396. 

560 Ref. (1918) Fat 55=4 

Pat L W 70 

569 Ref. S L W, 438, 

619 Foil. 27 G L J 119. 

33 Bom 33 Not Foil 5 P R 

Gr 1918. 


=75 P W R 1918. i 

510 Overruled 35 M L J j 

783. I 

533 Poll. 27 C L J 119. | 

37 Bora 231 Ref. 27 G L J 274. | 

506 Ref. ( 191S) 21 W N i 

540. j 

562 Ref. 13 P E 1913. I 

583 Ref. 13 P R 1918. | 

831 Poll 20 Bom. L E 

172. j 

6S8 Boll. 46 I C 424. 


38 Bom. 94 Cons. 43 I C 865. 

94 Diss. 23 M L T 266= 

45 I 0 905 

120 Diss. 45 Cal. 111. 

■ 194 Foil. 42 P L K 1918. 

204 Ref. 23 M L T 203. 

227 Poll. 5 Pat. L W 167. 

249 Ref. 34 ir L J 561. 

23 M L T 84. 

309 Dist. 49 P R 1918. 

369 Dis 31 P W R 1918. 

381 Not Foil. 41 Mad 

208. 

909 (P. B.' Ref. 18 P R 

1918. 


34 Poll. 64 P W R 1818.: 

—44 Ref. 41 Mad 536, 

69 Diss. 24 M L T 356. 

- — 325 Dist. 76 P W R 1918. 

411 Ref. 34 M L J 661= 

28MLT84. 

• 419 Ref. (1918) MWN 410. 

473 NotFoU 3 Pat L J 856 

722 R«f. 86 M L J 27. 


39 Bom. 410 Poll. 27 C L J j 


40 Bom. 11 Foil. 23 M. L. T 

320. 

210 Poll S L W 206. . 

289 Ref. 4 Pat. L W 57. 

41 Bom. 313 Poll. 42 Bom 

277=20 Bom. LB 161. . 


j 480 Diss. 7 L W 124. 

; 480 Not Appr. 43 I G 908. 

536 Acpr, (1918) M W N 

! 230. 

546 Ref. 34 M L J 661= 

! 23 M L T 84. 

BOMBAY HIGH COURT 
REPORTS 

S B H G R ISS Dist. 45 I 0 437 

! 9 B H G R 1 Ref. 22 G W N 
; 611 , 

I 10 B H C R 360 Appr. 27 C L 
j J 326. 

i 11 B H C R 242 Poll. 4.3 I G 
I 111. 

i 249 Ref. 7 D W 36. 

I BOMBAY LAW REPORTER. 

I 

1 Bom L R 176 Ref. 2? C L J 

691, 

277 Dist. 13 I C 871. 

394 Foil. 13 I G 282. 

2 Bora. L R 592 Foil 17 I G 

893. 

3 Bom L R 255 Poll 43 I G 

165. 

^ Bora, L R 178 Foil. 45 I C 
733. 

2S0 Not Foil 43 I 0 

578=19 Cr. L J 162. 

316 Appr. 46 I C 481. 

5 Bom. L R 103 Foil 47 I 0 

716. 

103 Dist. 43 I G 833. 

140 Foil. 43 I 0 399. 

329 Ref- 22 0 W N 611. 

392 Foil. (1918) M WN 

769, 

421 Foil. 46 I C 670. 

469 Foil. 17 I C 716. 

—469 Diet. 43 I C 838. 

478 Foil.^iai C 815. 

478 Dist. 46 I C 905. 

483 Dist. 45 I C 106. 

885 Foil 20 Bom. L R 

947. 

6 Bom. L R 98 Ral 43 I C 651 
441 Dist. 24 P W R (Gr) 

1918. 

541 Diss. 14 P R (Gr) 1918 

647 Dist. 42 Bom. 277=20 

Bom L R 161. 

750 Foil 57 P W R 1918 

785 Foil. 40 All. 507=16 

A L J 446. 

871 Foil, 461 C 888., 

8 Bom. L R 37& Dist. 45 I G 
S30. 



CASES FOLLOWED OVERRULED, ETC. 
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507 Dist 1'.) Cr. L J 180. 

930 Poll. 45 1 C -267—19 

Cr L J 5oV. 

9 Bom, L K 99 Poll. 76 P W R 

1918. 

336 Ref. 1 PR (Cr.) 1918. 

■ 597 Foil. 45 I C 806=20 

Bom. L B 724. 

671 Foil. 47 I G 12. 

1232 Dist. 76 P W B l9iS 

1322 Foil. 43 I G 812. 

10 Bom. L R 59 Dist. 47 I C 
611. 

27'.) Di.st. 43 I G 865. 


— 561 Not Appr. 43 I G 90S 

642 Cons. 4o I C 833 

737 Foil. 45 I G. 806. 

731 Cods. 43 I C 113 

' 757 Foil. 20 Eom L R724. 

' 866 Appl. 45 I G 950' 

; 20 Bom -L R 38 Dist. 45 IC 4S'J 
j 508 Foil. 47 I C 702 

! i L R CALCUTTA 
: SERIES. 

1 

’ 1 Gal 104 Bef 13 P R I9i3= 

; 2G7 Foil. 43 I 0 lli=:14 

N L B 192=19 Cr. L J 79. 


11 Bom. L R 861 Dist 47 I 
12 . 


G f 2 Cai. 131 Bef. o Pat. L J 571. 


13 Bom L H 1 Foil. 46 I G 
428. I 

201 Bel, 43 I C 300=19 Cr i 

L J 224. 

853 Hei. 43 I G 943 ^ 


44 Bom. L R 1 Dist 43 I C 626 ^ 

259 Dist. 43 I C 685. 

310 Appr. 35 M L J 608 = 

24 M L T 447 

314 Ref 8 L W 28=41 

Mad. 650. 

390 Dist 75 P w R 1918 

938 Foil. 20 Bom, L R 325 

1034 Foil. 45 I C 1=20 

Bom. L B 58/. 

16 Bom. L R 486 Cons 43 I C i 
833 I 

606 Expl. and Dist. 47 I C 
341. 

882 Cone. 43 T C 865. 

16 Eom. L R 328 Poll. 47 I C 
611. 

400 Foil 45 I C 515. 

S66 Pvef. 41 Mad. 208. 


17 Bom, L R 617 Dist 45 
1=20 Bom L B 587. 
921 Poll. 47 J C 659. 


IC 


18 Bom. L R 378 Dist 43 I C 

966. 

418 Dis. 45 I C 460. 

621 Cons 43 I G 833. 

856 Dist 43 I C 484 

915 FoU. 43 I C 673. 

999 Dia. 45 I C 401 

1027 Dist. 45 r C 653. 

19 Bom L B 140 Foil, 23 M 

LT 291, 

388 Dist 46 I C 679. 

424 Foi: 45 I C 782. i 

— 488 Poll. 43 I G. 678. 

498 Expl. and Dias. 47 10 

192, 


184 Raf. 27 G L J 592. 

233 Poll. 43 I G 74. 

3 Cal. 83 (F B) Bef. (191S) Pat. 

47=4 Pat L W 157. 

540 Foil. 4 Pat L W 104 

96 Ref. 3 Pat L J 438. 

306 Foil. 46 I C 783. 

806 Dist. 45 I C 109. 

4 Cal. 17 fief. 4 Pat L W 157 

20 Dist 45 Cal 697. 

172 Ref. 3 Pat L J 5S1 

172 Foil. 19 Cr L J 28). 

455 Ref. (1918) Pat 170. 

696 Dist. 11 P B (cr) 1918 

397 Ref. (1918) Pat 170. 

0 Cal 69 Foil. 34 M L J 479 

86 Foil. 27 C L J- 326 

110 Dist. 22 C w N 817. 

198 Eef. 53 P W R 1918= 

25 P L R 1918. 

259 Appr. 45 I A 148. 

438 Ref. 14 P B 1918. 

488 Cons. 22 0 W N 852 

512 Ref (1918) Pat. 86 

584 Foil, (r’ B) 34 M L J 

97=:{i9lS) M W N 163= 
43 I Gi 268=23 M L T 26 
— -^584 Appr. and Foil. 20 
Bom.L R 602 

^ 775 Eef. 23 M L T 81. 

776 (P G) Foil. 7 L w 41 

“776 Kot Foil. 8 L W 480 

902 Eef, 27 G L J 433 

910 Ref. (1918) Pat. 170. 

6 Cal. 55 Dist. 32 P R 1918 

482 Ref. 28 G D J 2i3 

762 Not Foil. 19 Gr. L J 

499=22 OWN 646=27 
G L J 577 

764 Dist. 40 All. 518. 

764 Expl, 8 L \V 62. 

789 DouF. and Dist. 47 I C 

275 


I 7 Cal. 46 Ref 27 C L J 465 

j 256 Ref. 15 P W R 1913. 

I 381 Ref. (1918) Pat, 152. 

j ^499 Diss 34 M L J 499= 

j 43 I C 86 = (1918) M W N 

414. 

8 Ca!. 31 Ref. (1918) Pit. 265 

I 51 Foil. 35 M L J 812. 

i 39 Not Foil. (1918) 

; M W N 748 

! 248 Diss. 3 Pat. L J 119. 

{' “302 Raf. 8 L W 167 

! 357 Raf. 27 C L J 274. 

: 422 Cons. 23 C VV N 1 

1 485 Foil. 47 I C 877. 

i 556 Diss. 48 1 C 532. 

! -632 Ref. (1918) Pat. 152. 

! 788 Raf. (1918) Pat 170 

> 8?1 Ref. 22 G W N 611. 

' 9 Cal. 209 Foil. 27 C L J 326 

482 Bel. 25 C W N .550 

663 Ref. 22 G W N 33l 

695 Ref. 22 G WN 611 

695 Dist. 47 I C 634. 

40 Cal. 109 Ref 45 Cal. 169 

324 Ref, (1918) Pat. 86 ' 

23 G W N d4. 

, 445 Ref. 41 Mad 538. 

I 713 Dist 43 I G 539. 

: 320 Foil. (1918) M W N 

38. 

' 856 Raf. 1918 Pat. 152 

I 1035 Foil. 1918 Pat 76. 

II Cal 6 Foil 27 C L J 4lS= 

46 I C 139. 

91 Foil. 41 Mad 727=7 

L W 520. 

121 Ref. (1918) Pat. 243=3 

Pat L J 327=4 Pat L W 
233. 

287 Ref. 3 Pat L J 478. 

■ 301 (PC) Ref. 13 PR 1918, 

463 P G Ref. 6 P R iQis 

501 Foil. 5 Pat L W. 52 

588 Ref. 45 Cal 159 

684 Ref. (1918) Fat 181= 

3 Pat L J 199. 

12 Cal 117 Ref, 46 I C 62 
185 Ref. 27 C L J 480 

296 Appi. 24 M L T 179 

414 Ref. 22 C W N 54S= 

28 G L J i:56 

614 Ref 79 P R 1918=26 

P L R 1918=52 P W R 

1918. 

13 Cal 21 Ref. (1918) Pat 71. 

14 Cal 48 Dist. 113 P R I9I8 

^4^ Foil (1918) M W W 

144 Ref. 1918 Pat SO 

387 Ref. 23 G W N 64. 



CASES FOLLOWED OVERRULED, ETC. 


493 Dist. 7 L W S25=i5 i 

I C 62. 

631 Ref. 28 P W K 

661 Dist 4S P B 1918. 

.767 Dist. -22 C "W N 919 

=43 I G 464 

768 Ref. (IglS) Pat. 2-20= 

3 Pat. L J 460 

886 Poll. 4 Pat L W 327 

887 Poll. 3 Pat L J 302. 


15 Cal. 8 Ref. 3 Pat L J 73. 

174 Ref. 4 Pat L W 218. 

446 Ref. 22 C W N 627 

=27 C L J 413. 

621 Ref. 15 Cal 785 

521 Cons. 2i M D T 197. 

608 Ref. 4 Pat L W 220, 

773 Disc. 45 Cal 697. 

800 Poll 47 I C S81. 


16 Cal 40 Poll. 43 I C 64. 

80 Doub, 47 1 C 657 

307 Ref. S L W 405=24 

M L X 372. 

397 Dist. 7 L W 225=45 

1C 62. 

538 Diht. 41 Mad 474. 

S56 Ref. 27 C L J 274. 

— 556 P 0 Dist. 5 Pat L W 
167. 

682 Ref and Dist 8 P R 

1918. 


17 Cal 436 Ref. 8 L W 197. 

436 iP C) Poll. (1918) M 

W N 699 

538 Poll. 46 I C 422. 

631 Ref and Dist. 22 C 

W N 540=27 0 L J 998 
=47 I C 911. 

711 Poll. 27 C L J 572. 

826 Ref. 28 C L J 273. 

852 Poll, 1 P W R (Cr) 

1918=19 Cr L J 314=10 
P B (Cr) 1918. 

872 Bef. 27 C L J 463= 

46 Cal -336. 

926 Ref. 90 P R 1913. 


18 Cal 10 FoU 46 1 C 272, 

10 Appl. 28 C L J 437 

-—86 Eef. 23 C L J 268. 

191 Appr. 41 Mad 44. 

187 (P C) Ref. 13 P E 

1918. 

164 Cons. 41 Mad 513. 

— ^218 Poll. 23 P W E 1913. 

^349 Poll, 5 Pat L W 52. 

368 Ref. 22 C W N 817. 

r4l4 (P 0) Poll. (1918) M 

V} R 489. 

414 Ref. 8 L W 202. 

Ref. 3 .Pat L J 122. 


19 Cal 123 Ref 4i P B 151S, i 

219 Ref. 35 M D J 317. i 

249 Ref. 7 L W 143. ( 

253 -Appl. -8 0 L J 437 1 

289 Poll. 8 L W 189, 

289 Eef. 35 M L J 317= i 

23 M L X 81=(1918) | 
M W N 274=7 D W 411. 

334 Not Appro 45 I C 763. 

907 (P. 0.) Eel. 34 M L J 

177. 

313 Eef. 6 P R 1918, 

683 Eef, 3 Pat. L J 122. 

■ 683 Poll 41 Mad. 403=3 

L. W 427=27 G L J 367. 

20 Cal. S3 Poll. 7 L W 

243. 

296 Eef, 28 G L- J 123, 

296 Holl. 35 M L 3 46 

328 Ref. 3 Pat L J 396 

483 Dist 2 P R (Cr) 191S. 

505 Ref. aSlS) Pat. 218. 

609 Ref. 4 Pat. L W 116 

=3 Pat. L J 166. 

609 Comm (1918) Pat, 8. 

708 Eef. 3 Pat. L J 1. 

21 Cal. 70 Ref. 23 C.L J 51. 

92 Eef. 4 Pat. L W 153, 

103 Poll 23 M L T 240= 

19 Cr. L. J, 359. 

206 Dist. 43 I C 865. 

279 Poll. 47 I C 963. 

386 Appl. 41 Mad 6l3. 

387 Poll. 3 Pat. L J 118. 

473 Esol. 41 Mad. 44 i. 

504 Eef, 27 C L J 599. 

955 Ref. 4 Pat. L W 40 1 

22 Cal. 8 Dist, 18 P R 19iS. 

21 Poll. 40 All. 612. 

551 Ref. 23 M D T 268. 

589 Poll 8 L W 480. 

638 Doub and Dist. 47 I 

C 275. 

864 Pol). 8 L W 480. 

909 Eef. 73 P R 1918. 

23 Cal IRef. 22C W N 745. 
174 Dist. 45 Cal. 727^27 

C L J 434, 

420 Poll, 46 I . 424. 

1604 Ref. 30 P R (Cr) 1018. | 

621 Ref. 40 All. 89. 1 

621 FoU. 8 L W 461. 1 

884 Foil. (1918) M W N I 

761. 

867 Diet 16 A L J 360. 

— 674 Ref. 4 Pat. L W 40. 

895 Ref. 3 Pat L J 45 3 

==(1913) Pat 202. 

956 Cons. 22 C W N 362. 

—975 Dist. (1918) Pat' 192 
=3 Pat- L J 565. 

24 Cal: 33 FoU. 16 A L J 499, 

62 Ref. 5 Pat. L W 141. 

- — 187 Obsolete. 45 Oal. 82. 


244 Diss. 43 I G 532. 

272 Ref. 4 Pat. L W 146.- 

296 Foil. 4. Pat L W 86, 

406 Ref. 13 P R 1918 ; 

3 Pat L 3 199. 

418 Diss. 28 G L J 4 

440 Foil. 8 L W 109. 

S51 Dist. 45 Cal 647. 

584 Foil. (1918) M W N 

414. 

584 Appr. 34 M L J 494 

=46 I 0 86. 

672 Ref. (1913) Pat. 328 

=3 Pat. L J 396. 

72S Ref. a918) Pat. 134. 

834 Ref. (1918) Pat. 181 

=3 Pat L J 199. 
900 Ref. 12 P R 1918, 

25 Gal. 99 Foil. 43 I C 635. 

99 Dist. 41 Mad 474. 

103 Ref. (1918 Pat. 170. 

240 Poll 46 I C 855. 

305 Diss. 45 Cal. 691. 

434 Ref. 4 Pat. L. W 329. 

531 Ref. (1918) Pafc. 310 

=4 Pat. L W 316. 

- — 595 Appr. 11 Bur, L T 

j 116. 

! 703 Ref. (1918) Pat 274 

I =3 Pat L J 498=5 Pat L 

W 144. 

I 844 Appl. 46 I C 973. 

917 Ref. 4 Pat L W 316 

= (1918) Pat. 210. 

26 Cal, 101 Appr. 46 I C 277. 

409 Ref. 27 C L J 605. 

546 Ref 3 Pat. L J 1. 

593 Ref. 3 Pat. L J 51. 

650 Poll. 45 Cal. 697. 

707 Bel. (1918) M W N 

202=34 M L J 79. 

748 Ref. 3 Pat L J 493. 

750 Ref. 45 Gal. 294. 

784 Dist. (I9i8 Pat. 269. 

792 Dist- 46 I C 927. 

826 Diss. 45 Cal. 691. 

871 FoU. 43 I C 679. 


27 Cal. 34 Ref. and Disc. 8 P R 

1918. 

456 Ref. 27 C L J 447. 

221 (P C) Ref. (1918) Pat. 

i 21 . 

362 Foil. 43 I C 768. 

473 Appl. 43 I G 467. 

479 Ref. 27 CL J 438. 

488 Ref. 92 P R 19i8. 

781 Ref. (1918) MWN 75l 

=8 L W 461. 

840 Gone. 28 C W N 1. 

943 Foil 47 I C 892, 

28 Cal, 143 Ref. 67 P R 1918, 
113 Dies. 15 P L R 1913==: 

86 P W R 1918, ; 
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223 Pol5. 16 I C 272. 

511 Dist, 43 I C 261. 

-—557 Dist. 45 I C 437= 
(1918) M WN 371 

857 Bxpl. 8 LW 416. 

591 Eef. 34 M L J £17= 

23 M L T 341 

1022 Ref. (1318) Fat, 265. 


29 Cal. 167 (P G) Poll. (1918) M 
W N 482=8 L W 202=27 
C L J 3S9. 

187 Eaf. 27 C L d 590, 

223 Eef. (1918) Pat 1-34 

41S Poll 2 P E (Gr) 1918. 

431 Poll. 41 Mad. 727. 

491 Diss. 3 Pat L J 33. 

583 Eef. 36 II L J £1 

654 Dist. 22 C AV N 894, 

639 Ref. 3 Pat. LI 119, 

707 Disc. 3 Pat L J 379. 

871 Poll. 64 P W E 1918. 


30 Cal 1S5 Eef 27 C L 3 465. 

231 Poll. 47 I G 716, 

291 Ref. 27 0 L -J 599. 

339 Disc 3 Pat. L J 

379. 

421 Eef. 4 Pat. L \V 62. 

339 Ref. 27 C L .J 439= 

22 G W N 130=1918 Pat 
241=5 Pat. L W 147. 

539 Poll 46 I C 670. 

693 Poll. (1918) Pat, 78. 

725 Poll. 47 I C 716. 

843 Ref. 7 L W 36. 

S69 Dist. 45 I G 106. 

91C Dist. 2 P S (Ct) 1913. 

923 Dist. 3 Pat L J 346. 

1060 Poll. 41 Mad S27. 


31 Cal 89 Poll. 28 C L J 271. 

196 Dist. 46 I C 495. 

314 Eef. 3 Pat L J 327. 

314 Pell. 23 M L T 187 

=34 M L J 344, 

314 Eef. and Poll 4 Pat L 
W 283=(lyl8) Pat 247. 

~ — 350 Poll. 41 Mad. 246= 
8 L W 461=27 C L J 
314, 

550 Ref. 45 Gal 294. 

691 (P B) Eef. 4 Pat L A¥ 

329 

737 Eef. and Dist. SPR 

1918. 

757 Poll. 27 C L J 579. 

792 Espl. 22 0 W N 145 

822 Poll. 8 Pat L J 464. 

849 Eef, 21 P E 1918, 

863 Ref. 1918 Pat. 274= 

S Pat L J 490=5 Pat L W 
144 

965 Poll. 4 Pat L W 134.. 

2 


965 Ref. 3 Pat L J 33. I 

1021 Eef. 27 C L J 556. : 

1026 Sef. 22 C W N 769. | 

1026 Ref. 1918 Pat. 210= i 

4 Pat. L W 316 I 

1038 Dist. 46 I C 447 i 

1097 Diss. 27 C L J 461 

32 Cal. 129 (P.C.) Ref. 23 M L 
T 187= (1918) M W N 
179. 

178 Ref. i Pat. L W 153. | 

219 Foli. 15 Oal. 1. I 

296 Diat. 23 M L T ii08. 

Fol.l 43 I G 847. 

463 Ref 3 Pat. L J 394. 

669 Foil. 41 Mad. 75. 

837 Dist. 24 M L T 247=: 

8 L W 92. 

871 Foil. 8 L W 480. 

1080 Rei. 19 Or. L J 14. 

33 Cal. 08 Ref. 27 C L J 465= 

4 Pat.L W 234. 

193 Foil. 4 Pat L W 143. 

267 Hef. 23 C W N 93. 

292 Diss. 46 I C 33=5 

Pat. L W 34 I 

352 Ref 27 C L J 465, ' 

425 Ref. 40 All. 534 ; 22 

OWN 543. ! 

498 Foli.^24 M L T 102= i 

(1918) M W R 477. 1 

566 Ref. 45 Cal 294 j 

596 Ref. ,.32 OWN 660= 

28 C L -r-l60. 

630 Dist. 27 G L J 556 

685 Ref and Poll 4 Pat 

L W 183. 

773 Diet. 45 I C 330. 

- — 342 Cons 23 C W N 64. 

S57 Foli. 5 Pat. L W 141 

=(1918) Pat. 243. | 

857 Foil. 43 I 0 537. j 

890 Dist 45 Cal 702. j 

927 Not Foil. 41 Mad. 151. i 

933 Foil, 4 Pat. L W 192. i 

1065 Doub 3 Pat. L J 156 

=4 Pat. L W li6=(1918) ) 
Pat. S. 

■ 1286 Ref 4 Pat L W 240. 

1323 Ref. 28 C L J 206. 

1353,1357 Appr 45 Cal 720 

34 Cal. 109 Ref, 45 Cal 686= 

22 C W N 660=27 C L J 
494 

211 Ref. 25 P R 1918. 

358 Overruled 45 Cal. 87. 

872 Ref. 3 Pat L J 163. 

403 Ref. (1918) Pat. 236. 

470 Dist 45 I 0 653. 

— "551 Diss. 20 Bom. L R 
998- 

811 Dist. 45 I C 663 

868 Ref (1918) Pat. 134. 

922 Dist. 32 P R 1918, 


— -929 Hef. 72 P R MS. 

1037 Ref. 34 M D J 470. 

— -1059 Appl 3 Pat. R <J 306 
-=(1918) Pat. 145=4 Pat. 
L W 213. 

35 Cal. 4 Ref. 28 C L J 306. 

120 Dist. 1913 Pat. 223. 

195 Dist. 102 P R 1918. 

202 Poll. 1918 Pat. 223. 

209 Dist- 45 I C 460. 

243 Ref. 8 L W 461. 

276 Ref. asiS) Pat- 86. 

320 Dist. 3 Pat. L J 7S. 

36S Expl. 1913 Pat. 254 

=4 Pat. L W 111. 

384 Diat. i Pat L W 111. 

434 Ref. SPR Cr. (1918) 

437 Ref. 34 M L J 206 

=23 M L T 248. 

457 Foil. 16 A L J 217= 

46 I C 289. 

457 Disappr. 45 I 0 993. 

551 Ref. 41 Mad 197. 

618 Ref. and Poll. 5 Pat. 

L W 45=(1918) Pat. 81 
—3 Fat L J 339=46 I C 
290. 

774 Ref and Foil. 4 Pat. 

L W 183 

820 Not Foil. 3 Pat. L 

J 386. 

961 Ref. 28 C L J 437. 

990 Appr. 34 M L J 515. 

996 Foil. 43 I C 781. 

1039 Foil. 43 I C 370= 

3 Pat- L J 163. 

1051 Ref 7 L W 36. 

ilOO Dist 45 I C 689. 

36 Cal 67 Dist (1918) Pat. 78. 
193 Ref. 13 P R 1918=3 

Pat; L J 255. 

287 Not Foil. 46 I C 433. 

345 Diat. 47 I C 634. 

643 Poll. 3 Pat. L J 802. 

649 Foil. 4 Pat. L W 327. 

8G8 Poll 24 M L T 242. 

833 Dist. 47 I C 12, 

943 Ref. 7 L W 36. 

—978 Foil. 45 Cal 1. 

1003 Ref. 3 Pat. L J 327 

=4 Pat. L W 283=8 L W 
109. 

37 Cal. 52 Ref. 45 Cal 336. 

57 Diss. 22 C W N 660. 

-63 Expl. 45 I G 813. 

103 Ref, 38 P R (1918)= 

68 P W R 1918. 

— ^-252 Dist. 40 All 24. 

293 Ref. 3 Pat. L J 255. 

374 Foil. 28 C L J 264. 

467 Diss. 35 M L J 608= 

24 M L P 447, 

642 Foil. (1918) Pat 80. 

642 Diss. 20 Bom D R 998. 
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CASES FOLLOWED OVERRULED, ETC, 


694 Saf. RPf,t I, J SS, 

723 Foil. 45 Gal. 87. 

808 jRef. 4 Pat h W ‘247. 

914 Eef. 3 Pat L J 92. 

918 Foil. 4.3 I C 341. 

38 Cal, 50 Poll 27 0 L J 294. 

88 Ref. (19181 Pat SO. 

270 Poll. 46 iC 428. 

307 Ref. 4 Pat L W 153. 

342 Ref. 28 ML T215. 

368 Kef, 3 Pat L J 199. • j 

415 Poll. 46 Cal 430, 

468 Poll. {j9iS) M W N 

503=8 L W 141=24 M L 
T 101 ; (l^is) Pat 181. 

880 Ref, 4 Pat L W 93. 

913 Dist. 42 Bom -309. 

923 Poll 47 I C 847. 

130 Ret 3 Pat L. J. 243. 

39 Cal. 232 Rat 22 C W N 1,3C 

=5PatLW 147=il91S) 
Pat 241=‘233 Cons-. 22 C 
W N 477. 

473 List 21 0 C 133. 

473 Not Foil. 46 I C 541, 

839 Raf. 35 M L J eSS. 

■ 696 Poll. 45 Cal 87. 

781 Poll. 16 A L J ‘SIT----- 

461 C‘233. 

781 Dis. appr, 45 I C 993, 

343 Poll. 3 Pat. L J 396 = 
(1918) Pat. 323. 

862 Ref (1918) Pat 323= 

8 Pat. L J 396. 

995 Ref. 45 Cal. 169. 

1053 Obsolete 15 Cal. 82. 

SO Cal .21 Poll. (191S) M. W. 
N- 540=24 ML T'155. 

1?3 Rel. 46 I C 42S, 

333 Raf. 8 Pat L J 182, 

365 Poll. 3 Pat, L J 46‘3= 

1918 Pat. 273. 

376 Ref and Poll 7 L W 83 

428 Poll. 23 0. L. -J. 254. 

615 Dist. (1918) Pat. 228 

721 Ref, 22 C W N 846. 

846 Diss. 23 P W B (Cr.) 

1918. 

846 Not Poll. 12 ?,E, (Cr) 

1918. 

— 898 Ref. 45 Oal 16S. 

955 Ref. 3 Pat. L J 446= 

(1S18) Pat 269. 

966 Poll. 23 M L T 245. 

41 Cal. 1 Ref. (1918) Pat. 265 
=3pat. L J. 250. 

66 Poll. 28 P W R (Cr) 

1918=12 P R (Or) 1918. i 

173 Ref. 45 Cal. 169. 

- — 261 Poll. 47 I 0 273. 

— -323 Ref. 22 C W N 697=27- 
-0LJ416. . 


- — 394 PoU 4 Pat. L W l30. 

S3S Ref. 41 Mad. 203. 

493 (P C) Ref (1918) M 

W N -262=34 M L J 79. 

590 Poll. (1918) Pat. 333. 

632 Ref. (1918) Pat 220= 

3 Pat L.-J. 460=4 Pat. L. 
W. 233. 

793 Cons, 23 C W. N 64. 

915 Ref. 3 Pat, L. J 531. 

926 Ref. 22 C. W. N. 131 

=45 Cal. 294. 

972 (P. C). PoU 7 L. W. 

33=43 10 515=16 A L 
^ J S71. 

- 42 Cal 19 Disc 45 Oal. 697. 

■ 48 Poll. 11 Bur. L T i09- 

i 56 Ref. 28 0. L. J, 123= 

: (It 181 M. W. N. 703. 

i 

‘ 72 Ref, 40 All. 86 ; 27 C L 

I J. 528 

I 109 Comm. 22 C.W N 835. 

j 162 Ref. 3 Pat L. J. 579. 

! 172 FoU. 46 Cal. 434. 

j 172 Dis4 43 I C. 779. 

I 240 Doub. 22 C W N 64o, 

j 254 Poll, 48 I C 779=45 

I Cal 434=27 C L J 497. 

286 Poll. 46 I G 4-24. 

289 Diss, 24 M L T 149,. 

455 Ref. 28 0 L J 148. 

546 Dist. (19 IS) M W N 62 

=34 M L J 7i9. 

590 Dist. 43'! C 295. 

756 Ref 24 P R (Cr) 1916. 

-™-801 Ref. 43 I C 645=3 
Pat L J 255. 

830 Ref 27 C L J 5i0= 

42 Bom. 295, 

—871 Ref. 43 P R 1918. 
957 086 Appl. 45 Cal. 720, 


43 Cal . 59 PoU. 24 M L T 
316. 

115 Poll. 23 M L T 84= 

34 M L J 561=(1918) M 
W N 230 

115 Dias. 41 Mad. 197. 

178 Ref. 3 Pat. L J 112 

227 Dist. 28 C L J 281. 

289 Donb. (1913) M W N 

487. 

504 Ref. 27 0 L J 441, 

—511 PoU, 46 I C 856. 

521 PoU; 22 C W N 982= 

43 I C 956. 

632 Dist, 46 I C 437. 

660 Dist., 45 I C 460. 

707 Poll. 3 L W 130. 

B33 Ref 28 0 L J 306, 

— -1031 Ref. 23 M L T 307 = 
43 I C 883=41 Mad. 442. 


. 44 Cal. 130 Ref 45 Cal. 159, 

1 186 (P C) Ref. (1918) Pat, 

323={19l,S) M W N 446. 

210 Ref. -22 C W N 1= 

46 Cal 343=27 C L .J. 1. 

32S Dist. 23 M L T 231= 

(1918i M \V H 224=45 
I I C 653, 

I 388 Poll. 41 Mad. 259. 

i 624 Ref. 7 L W 407. 

; 585 Poll. 46 Cal. 87. 

I 662 Poll. 45 I C 782. 

! 662 Ral. 4l Mad. 265. 

j 749 Dist. 46 I C 679. 

789 Dist. 41 Mad 616. 

929 Dist. 46 I C 333, 

i 929 Expl. 27 C L ,J 595, 

' 45 Cal 17 Diss 45 I G 4S9, 
j 94 Appl. 45 I C 959. 

j CALCUTTA LAW JOURNAL. 

! 1 C L J 45 Poll. 4 Pat L W 
333. 

138 Dist. 27 C L J 556. 

261 Poll. 27 C L J 459. 

303 Ref. 3 Pat L J 1. 

! 2 C L J 241 Ref. and PoU. -1 
[ Pat. L W 183 , 

I 334 Rel. 27 C L J 594, 

J 431 Dist. 28 C L 9 4. 

I 3 C L J 43 Rel. 19 Cr, L J 

I 

j 158 Ref. 22 C W N 571. 

I 160 Ref. 22 G W N 671. 

j 182 Dist. 43 I C 781. 

I 484 Dist. 46 I 0 330. 

4 G L J 7 1 Ref, and Poll 4 

Pat. L W 183, 

79 Ref. 8 L W 23. 

238 Diss 4 Pat. L W 116. 

317 Dist. (1918) Pat. 69. 

370 Ref 3 Pat. L J 51. 

5 C L J 53 Bel 27 C L J 656. 

55 FoU, 46 I C 119. 

67 Ref. S Pat. L J 394. 

95 Dist. 43 I 0 861. 

! 340 PoU. 45 I C 806=27 

C L J 632. 

653 Ref. (1918) Pat. 152. 

669 Dist. 45 I C 663. 

696 Dist, 46 I C 653. 

6 C L 3 6 Poll. 47 I C 12, 

127 Dist. 9 P E (or) 1918 

=14 P W R (Or) 1918. 

143 Ref, 8 Pat L J 162. 

472 Poll- 46 I C 104. 

601 PoU. 43 I 0 742. 

■ 749 Raf. and Disc, 8 P R 

1918. 



CASES FOLLOWED OVERRULED, ETC. 


li 


757 Diat. 46 I C A3-6 Pat. 

L V,' 34, 

7 C L J 1 Eef, (1913) Pat. 131, 
59 Dist. 45 I C 460. 

■ 202 Diat. 4 Pat L W 43= 

(1916) Pat 213 

262 Eef. 22 C W N 788. 

547 PoU. 43 I C 153=22 

OWN 931. 

678 Diss. 4 Pat L W 116= 

(1918) Pat 8=3 Pat. L J 
156. 

.658 Foil 27 C L J 400. 

8 C L J 181 Poll. 4S I C 731. 
470 Ref 22 OWN 10-25. 


103 Ref. 3 Pat L J 460, 

202 Eel. 46 I C 428. 

217 Ref. 27 CL -J 447. 

322 Ref. 27 C L J 334 

328 Ref. .3 Pat L 3 306. 

577 Appr. 45 I A 103=35 

M L J 347=28 C L J 165 
= 45 I C 827. 

17 C L J 50 Poll. 4 Pat. L W 

86 . 

70 Ref 3 Pat L J 394 

173 Eef. 45 Cal. 434. 

288 Cons. 43 I C 838. 

381 Poll 8 L W 460. 

381 Appr. 3 Pat L J 179. 

416 Not Poll 23 C L J 301 


10 CL J 41 Expl. 45 I G 813. 

74Dis. 44 1 C 12. 

144 Eef. 4 Pat L W 110= 

3 Pat L J 576. — 

482 Ref. 5 Pat. L W 40. 

41 C L. J . 16. Poll. 2s C L J 264. 

44 Ref. 35 M. L, J, 273= 

(1918) Fat 220=3 Pat. L. 

J 460, 

45 Dm. 8 L. W. 145. 

67 Eef. 3 Pat. LJ 394. 

68 Ref. 3 Pat. L 3 394. 

98 Kxpl. 27 C L J 2S4. 

346 Ref. 27 C L J 611. 

435 Dist. 3 Pat L 3 456. 

461 Dist, 43 I C 861. 

512 Ref. 3S M L 3 27 = 

8 L W 145. 

591 Ref. (1918) Pat. 26. 

601 Poll. 4 Pat, L W 86. 

12 C L J 874 foil. 28 CL J 151. 
838 Poll. 28 C L J SOI. 

13 C. L. J. 51 Foil 46 i C 42S. 

102 Ref. 22 0 W N 660. 

119 Poll. 4 Pat. L W 86, 

240 Poll. 3 Pat L J. 810 

243 Eef. (1918) Pat. 343. 

547 Poll. 43 I C 723. 

646 Dist. 45 Cal. 691. 

14 C L J 38 Ref 27 C L J 334, 
136 Eel. 47 I C 334, 

159 PoU. 46 I C 534. 

188 Appr. 45 I C 763. 

S78 Ret 45 Cal. 159. 

839 PoU. 27 C L J 110. 

15 C L 3 61 Poll 28 C L J 123. 
63 Die. 43 1 G 626. 

267 Poll. 4 Pat L W 234. 

- — 339 Foil. 27 C L 3 326. 

621 Affir 28 C L J 409. 

649 Diss. 43 I C 651. 

649 Not. Poll 41 Mad. 612. 

160 L J 77 Poll, 27 C LJ 116 
=43 10 768. 


18 C L J 86 Poll. 28 C L J 216 
17 4 Ref. 4 Pat, L W 316 I 

=1918 Pat. 210. 

214 Poll. 35 M L J 361. 

_ 223 Poll. 35 M L J 361= 
43 I C 475 ; 27 C L J 451. | 

262 Eef. 28 0 L J 84. ! 

509 Poll. 4 Pat L W 86. ! 

538 Ref. and Dist. 22 C j 

W N 540=27 C L J 393 | 

19 G L J 72 Poll. 27 C L J 607. j 

182 Foil. (1918j Pat. 333. | 

193 Foil. 41 Mad. 135, | 

m Appl. 43 I C 467. I 

484 Foil 43 I C 515=4 j 

Pat. L W 237. 

629 Poll. 3 Pat L J 63= j 

4 Pat. L W 13l 

20 C L J 62 Dist. 43 I C 779 

131 Raf. 41 Mad. ^51. 

— • — 140 Affir, 27 C L J 543. 

469 Ref. 118 P R 191S. 

512 Ref, 34 M L J 470. 

21 C L J 1S7 Poll 43 I C 779 
487 Poll. 4 Pat. L W 72= 

48 I C 7'i7. 

437 Ref. 27 C L J 569. | 

624 Poll. 13 I C 715. j 

22 C L J 88 Dist. 28 C L J 142 j 

go Ref. 22 OWN 831. 

223 Poll. 27 C L J 284. 

—-352 Dist. 46 I C 437. ; 

390 Ref 28 C L J 123=22 

OWN 526- 

391 Eef. 28 C L J 123. 

394 Ref. 23 C L J 123, 

397 Ref. 28 C. D. 3. 123. 

452 Ref 28 C. L J. 205. 

525 Ref , 28 C L J 206, 

23 C Ij J 26 Ref. 23 C L J 123. 

163 Ref. 3 Pat, L J 465. 

406 Dist. 43 I G 966. 

24 C L J 1 Dist. 45 I G 460, 


207 Cons. 43 I C 833. 

235 Foil. 43 I C 7 d8. 

331 Ref. 45 Cal. 294. 

348 Dist. 22 C W N 970. 

487 Poll 43 I C 755=27 

C L J 451. 

• 533 Ref. 27 C L J 594, 

25 C. L. J 322 Poll 13 I C 861. 
339 Poll. 13 I C 169=27 

C L J 339 

396 Poll. 24 M L T. 102. 

425 Dia. 45 I C 653. 

554 Ref. 35 M L J 27=8 

L W 145= 46 I C ISi. 

499 (P G Ref.) 27 C L J 

491 Poll, 27 G L J .560. 
Pol!. 23 C L J 160. 

508 Poll 45 I C 782. 

537 Dist. 45 I G 401 

613 Ref. 41 Mad. 374=34 

I.I L J 104=7 L W 243= 
23 M L T 44. 

26 C L J i Poll. 13 1 C 678. 

■ 40 Ref. 0 Pat L 3 —53. 

62 Poll. 43 I 0 673. 

97 PoU. 21 C L J 363. 

101 Cons. 43 I C 813. 

175 Disi. 46 I C 679 

-^267 Poll. 27 G L J 632 

=45 I 0 806 

JCl Ref. 45 Call. 179. 

557 Dist 45 I C 489. 

572 Appl. 45 I C 959. 

27 C L J 240 Ref 8 Pat. L J 

434 

374 Poll. 22 C W N S17. 

398 Appl, 47 I C Sll. 

CALCUTTA WEEKLY NOTES 

1 C W H 85 Ref. 4 Pat. L W 

146. 

226 Poll. 41 Mad. 151. 

400 Poll. 46 I C 689. 

530 Ref, 45 Cal. 159. 

I 658 Eef. and Dist. S P E 

1918. 

2 C W N 43 Dist. 47 I C 634. 

260 Poll. 28 C L J 197. 

292 Dist. 32 PR 191S. 

402 Appl. 46 I C 973. . 

; 408 Dist, 43 I 0 685. 

I 550 Eef. 4 Pat. L W 88. 

j 758 Ref. 4 Pat. L W 146. 

I 3 G W N 3 Poll. 46 I C 689. 

I 311 Poll. 27 C L J 569. 

i 322 Poll. 23 M L T 240. 

415 Dist. 43 IC S71. 

463 PoU. 19 Cr. L 3 446, 

485 Poll. 43 I G 282. 

604 Ref. 45 Cal. 294. 

I 621 Dist. 47 I G 611. 

695 Dist. 46 I 0 S27. 

1 ’ 



CASES FOLLOWED OVERRULED, ETC. 
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5 C W N 1 Foil, 43 I C 679. I 

41 Foil. 13 1 G 75S, ! 

58 Disa. (1916) Pai. 276. | 

88 Raf. (1913) Pat. 269= i 

3 Pat. L J 193. i 

242 Kei. 3 Pat. L .} 346. 

346 Dist, 45 I 0 257=19 

Cr. L J 497 . 

517 Foil. 47 I 0 733. 

597 Poll. 47 I C 892, 

879 Raf 4 Pat R W 256= 

3 Pat. L J 229 

8 C W N 62 Ref and Poll. 5 
Pat. L W 45. 

-’-119 Poll. 20 P L R 1918. ' 

134 Fiat 43 I G 251 

207 Raf. 25 P R 1918. 

464 Ref. 7 L W 241 

536 Dist. 45 I C 437. 

-537 Foil. 4 Pat L W 40. 

——816 Ref. 19 P B 1918. 

6 C ® M 167 Ref. 3 Pat L J 

448. 

196 Poll. 2S G L J 201. 

263 Disc. 40 All. 12. 

318 Ee£. 27 C L J 563. 

513 Ee£. 22 C W N 3 b5 

7 ’C ® M 1 Dist, 43 I C 370, 

162 Foil, 47 I 0 716. 

162 Dist. 43 I C 28.3. 

176 Disa. 41 Had. 323=19 

Cr. L J 176=4.3 I C 592. 

220 Appr. 2-2 CWN 213. 

3S4Rel. 22 C WN 444. 

441 Foil. 46 I C 670. 

493 Dist. 45 I 0 257=19 i 

Cr. L J 497. 

552 Ref. 45 Cal. 151. 

642 Dist 43 I C 813. 

681 Foil. 4b I G 815. 

68 1 Dist. 45 I C 905. 

711 Dist. 45 I C 257=19 i 

Cr. L J 4=7. 

.713 Ref. 4 Pat. L W 2al. 

8 CS N 76 Ref. and Foil. 4 

Pat. L W 183. 

168 Dist. 46 I C 495. 

404 Foil. (1918) Pat 276. 

436 Rel. 19 Cr. L J 14 

473 Ref. 3 Pat L J 466. 

580 Raf. and Foil. 4 Pat . 

LW 183.’ 

—6© Ref 54 P L E 1918= 
27 P W E 1S18. 

676 Ref. (1918) Pat 134. 

880 Dist. 46 I G 447. 

9 G W N 108 Foil. 67 P W B 

1918. 

3Sa Cons. 23 0 W N 1. 

‘571 Raf, 3 Pat. DPI. 

384 Ref. 34 MLJ 431= 

28MLT291. ■ 

655 Diat. 76 P W R 1918. 


676 Ref. (1918) Pat 134. 

823 Poll. 43 1 C 777, 

873 Poll. 27 C L J 339= 

43 I C 165. 

909 Ret, and Poll 4 Pat. 

L W 183. 

10 C W N 570 Dist, 45 I G 330. 

981 Poll. 28 G L J 201. 

1024 Ref. 3 Pat L J 465. 

11 C W N 27 Foil. 3 Pat. L -J 

243. 

143 Foil. 46 I G 272. 

284 dist. 43 I C Sol. 

353 Dist. 45 I C 653. 

413 Foil 8 L W 461. 

417 Foil. 45 I. C 806. 

457 Foli. 4 Pat. L W 329, 

512 Poll. 47 I. C 877. 

579 Foil 27 C D J 373, 

721 Foil. 47 I C 12. 

755 Dist. 45 I C 653. 

739 Poll. ‘28 C L J 25=46 

I G 1.32, 

8S6 Dist. 28 C L J 304. 

■ 1132 Digs. 43 I C 139. 

12 C, W. N. 134 Ref. and foil. 

7 L W S3, 

138 Rel 19Cr. L J. 321. 

: 140 Ref. 5 Pat. L. W. 40. 

i 231 Dist 47 I C 611. 

j 263 Dist 76 P W R 1918. 

I 326 Dist. 45 I G 460. 

j 436 Ref. 3 Pat. L J 1. 

529 Ref. (1918) Pat. 134, 

I 545 Rel. and foil. 5 Pat L 

W 45. 

814 Dist. 45 I C 6S9. 

696 Foil. 43 I G 1-53. 

840 Foil. 4 Pat. L W 136, 

845 Not foil. 24 SI L T 242. 

848 Ref. and foil. 4 Pat. L 

Vv IS 8. 

1016 Ref. 4 Pat. L W 66. 

1049 Foil, 43 I C 370, 

13 C W N 9 Bef. (1916) Pat. 

328=3 Pat. D J S96. 

15 Poll. 43 I 0 7.91. 

■ 384 Dist. 47 I G 634. 

410 Not foil. 46 I G 433. 

521 Dist. 22 G W N 766. 

557 Ref. (liilS) Pat. 170. 

^580 Bef. 8 L W 461=41 

Slad 246. 

Not £oU. 27 0 L J 314. 

817 Dist. 22 OWN 894. 

838 Dist. 47 I C 12. 

—1197 Ref. 22 C W N 571. 

14 C ® N 75 Expl. 45 I G 
813. 

404 Ref. 45 Cal, 301=27 C 

LJ89, 

447 Poll. 4 Pat. L W .86. 


527 Diss. 22 G W N 660. 

532 Foil. 16 A D J 871 ; 4 

Pat, L W 237. 

741 Dist. 4 Pat. L W 65. 

872 Raf. 4 Pat. L W 240. 

995 Ref. 45 Cal. 6S6=2‘2 

C W if 660. 

lOOl Foil. (IBIS') M Vv N 

207=23 H L T 158. 

I --1049 Ref. 45 Cai. 6S.5=22 
j OWN 660. 

j 1057 Ref. ;1.)1S) Pat. 50. 

I 15 C ® N 5 Ref. 45 Cai. 685, 

i 74 Poll. 46 I C 426 

253 Foil. 43 I G 377. 

i 332 Dist. 45 Cal 691. 

j 387 Foil. 4P,at-L W189 

; =(1918) Pat. 131. 

j 353 Ref. 3 Pat. D J 358. 

j 734 Not Poll. 3 Pat. L .J 

13S. 

I 896 Raf. 27 G L J 334. 

1 i021 Foil 48 I C. 723= 

4S P L K 1918=49 P E 
PJLS='J4 P W R 91S 

16 C W 21 87 Dist. 43 I 0 62(5. 

335 Foli.2.SGL J 304. 

——347 Haf. (P'ly) Pat. 50. 

571 Poll, (l.ns) Pat. 261. 

717 Disg. 43 1 0 651. 

; 766 Foil 22 0 W N 622, 

1 877 Eci. aad Appl 4 Pat. 

L W ai6=(pas) Pat. 210, 

882 lief. 45 Cal. 785. 

4002 Eef. and Foil. 8 L 

W 103—45 I C 774= o4 M 
^ L J 590. 

1009 Foil. 45 1 0 1. 

1072 Foli (1918) Pat. 220, 

1076 Dist. 47 I C 273. 

17 C W K 5 Not Foil. 47 I G 

371, 

72 Not Foil, 3 Pat. L. J 

138. 

94 Ref. 3 Pat. L J 386. 

146 Foil. 43 1 0 758. 

124 Eef. 10 P E 1018. 

—137 Rel 46 I 0 428. 

238 Dias. 28 0 L J 25=46 

IC 152. 

280 Digs. 16 P W E 101(S. 

'333 Cons. 43 1 G 833. 

SSlExpol. 41 ilad. 115. 

Cons. 22 C W N 362. 
—421 Eef. and Foil. (1918) 
MWN 540=24 M L T 155. 
— —440 Diss. 15 Gal. 161. 

— 586 Dist. -53 P WR 1918 
=25 P L E 1918=63 P E 
1916. 

—744 Expl, and Dist. 47 I 
C 341. 

754 Appr. 45 I G 827. 

— 774 Foil, C1918) Pat 145. 
—817 Ret 27 C hJ 528. 

825 Foil,. 5 Pat.L J 138. 
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9S2 Ret. CL J 91. 

■ 939 Obsolete. 45 Gi.1. S2. 

1062 Ref. 22 G W 14 .945. 

' — ^1159 List. 4 Pat. L W 48 

“1918 Pat -218. 

18 G S? K 27 Ref. and Digs 
8 P R 1918. 

31 List. 27 C L J 574. 

349 and o53 Appr. 45 Cal. 

161 . 

49S Ref. 3 Pat L J 565 

==(1918) Pat. 192. 

- — 631 Ref. 22 0 W N 1025. 

554 Poll. 47 I G oil. 

622 Dis. Appr 45 I G 675 

770 Ref. 45 Cal. 785. 

817 Poll. 43 I G 515. 

929 Ref o Pat D J 8 3. 

949 Foil, 4o I C 433. 

971 List. 43 I C 779. 

4020 Lise. 45 Cal. 607* 

1052 Poll 16 A L J 107. 

■ 429C Cons and Poll. 43 I 

G 77-^22 C W N 474. 

1295 Cons. 22 C ^Y N 474 ; 

49 G W N ilS Ref, 22 C W N ' 
571. 

256 Ref. 22 OWN 61S. 

250 Ref and Appi. 4 Pat L j 

W 31b. 

2S0 Poll. 28 G L J 201. 

531 Poll iVJlS) Pat 134. 

75S Poll. 43 I 0 251=3 

Pat. L J 250=4 Pat. L W 
102 . 

809 Dias. 43 1 C 2/5, 

835 Ref. 3 Pat. L J 571. 

866 Ref. 2 2 0 W N 700. 

395 i^oli. (lOlS) Pat. 223. 

973, Ref. 5 Pat. L W 40, 

991 List. 45 I C 1. 

4077 Ref 27 C L J 326, 

20 C W K 2S List. 4 Pat L W 

60. 

210 Cons. 23 C W K 6L 

—393 List- 43 I C 956. 

* S22 List. 45 I 0 460. 

^542 Poll. 22 C W N 526. 

' — 645 i^oll. 28 C L J 250. 

679 Diss. 43 I C 165. 

689 List. 45 I C 437. 

699 Ref. 7 L W 241. 

■ 948 P^f. 27 G L J 447, 

967 Poll. 43 1 G 758. 

981 Ref. 38 C L J 483. 

1044 Ref . 22 C W N 444. 

4085 Cons. *43 I C 833. 

■ — 4097 Ref. 3 Pat L J 1. 

1128; 1132 Expl. and List. 

45 Cal. 720. 

—1174 Poll. 35 M L J 361. 

1354 Ref. 34 M L J 431= 

23 M L T 291. 

21 W N 1 Diet. 45 I C 401. 


j 8 Ref. 2:' G VV R 1. 

j 103 Ex pi 45 Cal. 259 

1 226 Ref. (1918^ Pat. 181. 

; — 2S1 List. 45 I G 653. 

j 387 Poll. 43 I G 169. 

! 423 Rel. 22 C W K 1027 

j S64 Ref. 67 P R 1918=43 

I I C 775. 

585 Poll 45 I C 782=22 

OWN 9S2. 

679 Ref. and Poll . 45 Gal. 

685=22 OWN 660. 

352 List. 22 OWN 550. 

~ 67C PWli- 43 I G 673. 

— — 693 Poll. 43 I C S61. 

698 List. 43 I C 678=24 

P W^ R 1g18. 

I 698 Expl and List 47 I G 

1 192. 

i 769 Ref. (191S) Pat. 265= 

j 3 Pat- L. J. 250=4 Pat- 

; L W 102. 

I 842 List. 46 I C 67t. 

! 877 List. 46 I G 333, 

! 948 Ref. 45 Cal. S-lo, 

j 986 Cons. 43 I 0 883. 

990 Ref. 22 C W N 4S4. 

i 930 Poll. 4 Pat L W 226. 

1065 Poll. 45 I C 306. 

1039 Cons. 43 1 C 113. 

22 C W N 50 Ref. (1918) Pat 

347. 

74 List. 45 I C 480. 

121 Ref {I.-IS) Pat 152. 

128 FoU. 22 C W N 800. 

130 List. {I'JIS) Pat. 241. 

165 Ref. 27 G L J 463. 

436 Poll. 47 I G 702. 

640 Appl, 47 I C 911, 

802 Poll. 22 C WN 817. 

1C36 Ref. 22 C W N 1042. 

L L. R MADRAS SERIES 

1 Ms.d. 69 Espl. 41 Mad. 604. 

89 Ref. 35 M L J 23. 

164 List. 47 i C 865. 

174 (P. C-.) Ref. and Poll. 

11 Mad, 604=(1918) M. 
W. N. 208=43 I C 526= 
7 L W 72. 

■ 226 Poll. 35 M. L, J. 317. 

262 Ref 34 M L J 206=23 

M L T 248. 

280 Lisappr. 41 Mad, 182, 

2 Mad. 149 Poll, 7 L W 243= 

23 M L T 14=(191S) M W 
N 350. 

149 Rel. 34 M L J 104. 

167 List. 34 M L J 344. 

197 Ref (1918) M W N 

555 

212 ' Eet 7 L W 36. 

■ 226 Diss. 45 I C '656:== 

(1918) M W N 376. 

229 Not Appr, 8 D 'W 44. 


I 270 (P C) Eef (1918) M W 

N 208 . 

' 317 Foil 45 I 0 06=:28 M 

‘ L T 20-7=(1918; M W N 
I 90,9. 

; 317 Dist 43 I G 162=86 

j P E 1818=76 PW R 1918 
=76 P L E 181.8. 

! 3 Had. 3 Foil. 41 Mad 624. 

j 167 Foil. ,3 L W 46. 

) 270 Dist, 34 M L J 344. 

i 382 Bef, S L W 438. 

1 4 Mad. 141 Diss il918) M W N 
I 179=34 M L J 844=23 M 

j L T 187. 

I 8 Mad 89 Eel 4 Pat L W 283 
= 3 Pat L J 327 

j 189 (P.3) Foil (1918) M 

I W N 144. 

t 6 Mad. 182 Disi, 46 I C 973. 

7 Mad 85 Eaf. and FoU 34. 

M D J 563=47 I C 733. 

100 Poll 41 Mad 182. 

203 Poll 24 M L T 315= 

SEW 433. 

277 Ref. 41 Mad. 3.34. 

337 Eef (1918) Pat 247= 

I 3 Pat L J 327=4 Pat. L 

: W 283. 

i 405 Poll (11 13) M W N 

191. 

433 Eef ‘23 M L T 346. 

- — 466 PoU 41 Mad 367. 

- — 583 Eef. 107 P R 1918. 

8 Mad. 175 Eef 36 M L J 673. 
214 Poll 43 I C 679. 

464 appr. 45 I A 10=23 M 

L T 118=20 Bom. L E 
I 62s. 

I 9 Mad 224 Distil P E (Ct) 

I 1918. 

: 10 Mad 44 Dist. S L W 37= 
45 I 0 5C5. 

44 Cons. 41 Mad 733. 

35 Eef. and Disc. S P E 

1918. 

66 Eef. 67 P B 1918=36 P 

W B 19l8=15 P L K 
1913. 

^67 Eef. 3 Pat L J 119. - 

68 Eef. 72 P K 1918=31 

P L E 1913. 

2C5 Eef . 8 L W 167 

; 241 Poll. (1918) Pat 333. 

357 Dist. 45 I C 24=23 

M L T 233. 

11 Mad 77 Eef. 34 M L J 2s4, 
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356 Foil. 4:3 I C 715, 

—552 Ref. S L W 37- 

12 Mad 113 Foil 24 M L T 102 

^136 Noc Foil. 4T I C 702. 

14S Ref. 3 Pat. L J 3.36. 

153 Foil. 43 I G 111=14. 

NL R 192=1- Or LJ7J. | 

168 (F B) Foil (1918) M 

W N 224=23 ML T 231. 

168 List 47 I G 692. 

341 Ref. 72 P R 19lS=31 

P L R 191S 

422 Dist 45 I C 656= 

(191.^) H W N 376=3 L 
W 344. 

13 Mad 1 Eef. -24 hi L T 416. 
89 Ref. S L W 37=41 Mad 

7S3=(191S/ M W N 40J. 

273 foil. 43 I C 76S. j 

351 foil. 41 JIad. 132. 

14 Idad. .1 Dist. 47 I C dll. 

23 Bef. liilS Pat 141=0 i 

Pat L J. 182. ! 

81 Ref. 107 P R lOlS 

-177 Ref. 23 M L T 25e- 

239 Foil. 8 L W 480. 

15 Mad. 95 foil. (1918) M W 

N 219. 

^ 199 Ref. 8 L W 109. 

267 Ref. 7 L \V, 201 

294 Ref. 3 Pat L 3 194. 

323 Dist. 47 I C So5. 

16 Mad. 140 Ref. (1918) Pat 
141=3 Pat LJ 182. 

421 Ref. 3Pat L J 291. 

452 Foil (1918) M W N 

748 , 

“462 Dist. 20 Bom. L R 607 ' 

17 Mad. 134 foil. (l.nS) M ' 
W N 409. 

228 Dist. 45 I C 109. 

498 Dist. 71 PR 1918. 

18 Mad. 33 Dist- 8 P L E 191S. 

173 Dist 44 P R lOlS. 

232 Bet. 14 PB191S 

287 Doub 7 L W 36. 

19 Mad. 176 Cons. 41 Mad. 

365. i 

‘““176 Not Appr. 45 I C 35 

176 Not Foil. 34 M L J ] 

‘450. 

210 Foil. 41 Mad. 156. 

240 Poll. 43 1 C 575=19 

Or L J 162. 

— -26| Foil. 20 Bom. L R 
472. 

290 Espl. 45.. T C 313. 

20 Mad. 129 Cons. 8 L W 
154. 


129 ii^spl. 45 I C 430. 

239 Dist. 46 I G 073. 

435 Dist. 35 M L J 210. 

448 Ref and foil 67 P B i 

1013=15 P L R 1918=36 ; 
P W B 1913. 

21 Mad. 239 Ref. 3 Pat L J 

92 

274 Ref. 41 Mad. 233. 

353 Ref. iOlS Pat 141=; 

L W 201. 

S58 Poll 8 L W 438. 

476 Overruled. 41 Mad 259. 

503 Ref and Foil 3 L W 

100 . 


7 Appr. 23 M L T 36. 

26 Ref. 22 G W N 104. 

27 Ref. 23 M L T 215^ 

6 (P. C.) Ref. 45 Cal. 

720 ; 12 P R (Or) 1913 ; 5 
Pat L W 40=23 P W R 
Lr) 1918. 

149 Ref. 22 C W N 104. 

— 220 F B Dist 3 P R 1918. 

300 Ref. 34 M L T 167=7 

7 L W 143=23 M L T 153. 

300 {F. B) Foil (1918) M 

W N 205 

300 Appr. 41 Mad, 641. 

431 Ref. (1918) M W N 

507. 


22 Mad 241 Foil. 24 U L T 179 
—312 Poll. 35 M L J 451=47 
I G 192. 

326 Foil. S P L R 1918. 

! 3S3 (P C) Ref 7 L W 36 = 

! 1918 ivl w N 146. 

f 383 Dist. 43 I 0 871. 

I 481 Ref.lilS M W N 555. 

; 508 and 514 Ref. 3 Pat L 

I J 255=43 IC 282 ; 27 C L 

j J 5.83. 

‘ 23 Mad 271 Appl. 41 Mad 4 

271 (P C) Ref. foil 1918. 

Pat 247=3 Pat L J 327= 
4 Pat. L W 283, 

, 3l8P^f Foil. 34 M L 1 234 

I =23 M L T 161. 

1 327 Foil. 1918 M WN 101. 

361 P B FoU. 45 I C 671= 

23 M L T 206. 

i77 Diss. 27 C L d 431. 

478 Ref. 7 L W 298. 

483 Ref. 41 Mad 357. 

490 Ref- 8 Pat L J 194. 

580 Ref. 4 Pat L W 72. 

I 629 Ref 34 M L J 167. 

i 629 Dies. 41 Mad 641. 

: 629 Foil. (1018) M W N 

; 205, 

' 629 Not Foil. 7 L W 143 

I 23 M L T 156. 

24 Mad 46 Appl. 47 I C 657.“ 

: 69 Ref. 34 M L J 517— 

(1918) M W N 454. 

! 59 Doub. 45 I C 803=23 

! M L T 341. 

1 136 Diss. 35 M L J 667. 

136 Espl 47 I C 659. 

318 Foil. 4 Pat L W 40. 

326 Ref, (1918) Pat 192= 

3 Pat L J 255. 

341 Dist. (1918) Pat 257. 

S64 Kef. 72 p R 1918=31 

P L R 1918. 

586 Foil (1918j M W N 

44. 

25 Mad. 7 Poll, and Apol. 45 

Cal 320. 


: 525 Dist. 2V C L J 625. 

, 529 Eef. and Dist 8 P R 

i I'.HS. 

535 Baf. i Pat D W. 153, 

372 Eef. 23 M L T 346. 

678 Kef, 3 Pat L J 163. 

678 Dist. 43 1 0 .S70. 

752 Poll, 16 A L J 49. 


26 Mad 19 Eef 7 L W 603= 
45 I. G. 16= (1918) M WN 
292, 

143 Overruled. 4 1 Mad. 75. 

178 idst. .32 P B 1918. 

190 Poll. 16 A L J 223. 

195 Poll. 24 M D T 400. 

230 Appl. 23 M. L T, 208 

=(1918) M W N 195. 

330 Poll. 23 M L T 280 = 

34 ML J 177. 

410 Poll. 19 Or L. J. 443 

627 Dist. 43 I C 520 

635 Ezpl 41 Mad. 604. 

638 Dist. 47 I C 692. 

645 Not Poll (1918) M 

W N 427. 

656 Poll. 45 I C 147=7 L 

W 533=23 M L T. 236= 
19 Cr. L J 482. 

662 Eef. 69 P E 1918. 

686 Diet. 45 I 0 786. 

740 Hef and Disc. S P R 

1918. 


27 Mad. 26 Bef. 8 L W 438= 
46 1 C 62. 

61 Poll. 2 P. E. (Or) 1918. 

94 Dist. 45 I C 653, 

109 Dist 34 M L J 473= 

47 I 0 718. 

192 Appr. 23 M L T 34 ; 

20 Bom. L. R. 514. 

291 Eef. and Bel. 34 M L 

J 234=23 M L T 161. 

— -368 FoU. 24 M L T 400. 

382 Eef. 3 Pat. L 3 168. 

388 Diat. 43 I 0 370'. 

• 465 Disk. 24 M L T 247= 

3 L W 92. 

483 Disk. 46 I C 658. 
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62S S-oll. 40 All, 51-2. 

■ 577 Poll. 46 I C 'SSO—j 

Pat. L W 167. 

377 Eef. 27 C L 3 274, 

* 588 Discussed S L W 62. 

28 Mad i PoU. 43 I C 679. 

SO Cons. 43 I G 155. 

37 Overruled 41 Mad. 659 

=(1918) M W N 461=35 
M D .J 57=24 M L T 115 
=8 L W 62. 

67 Poll. 14 P W R 1918. 

87 Eef, and Discu. 8 P R 

191.3. 

422 Ref. 3 L W 23. 

182 Raf. 23 M L T 316. 

236 Ref, 3 Pat L d 51 

308 Not Poll. 24 M L T 

242=19 Cl L J 60S 

303 Eef and foil 24 M L T 

242=45 I C 607. 

308 Doub. 22 C W N 646. 

344 Appl. 41 Mad 454. 

351 Eef. (,1''18) Pat 36. 

394 Ref. (1913) Pat 55=4 

Pat L W 70. 

423 Poll. 34 M L J 22;). 

457 Poll. 8 L W 473=47 

I C 533=35 M L J 625. 

■ 474 Poll 43 ,I C 122. 

308 (P C)Ref and Rel.-7 L 

W 86=(191S) M W N146, 
865 Dist 19 Cr L J 38, 

29 Mad. 24 Ref. 41 Mad 374. 
24 Dies. 45 Cal. 2S5 

24 Overruled 34 M L J 

104=(1918) M W N 350= 

7 L W 243=23 M L T 44 

• 62 Poll 45 I C 760 =(1918) 

M Y7 N 38. 

89 Eef 3 Pat L J 291 j 

151 Ref {1918) Pat 141= I 

8 Pat L J 182. 1 

179 Overruled 41 Mad 743 ^ 

=8 L V/ 103= (1918) M ; 
W N 5H=34 M L J 590. 

190 Dist. 47 I G 445. 

314 Poll 27 C L J 506. 

367 Eef 3 Pat L J 443. j 

373 Poll 4 Pat L W 234. ! 

390 Eel 35 M L J 57. 

390 diso. 8 L W 62 

393 Poll (1918) M W N 

461 . 

SOI Poll 43 I C 379. 

515 Ref 8 L W 206. 

30 Mad 1 Poll 24 M L T 175. 
6 dist 43 I C 956. 

61 Raf 23 M L T 67= 

(1918) M W N 235. 

136 Ref 7 P R (Cr) 1916. 

145 Ref (1918) M W N 

'786= 36 M L J 512 J 


145 Poll 43 I G 562. 

i 145 Dist 45 I 0 2;|t. 

203 Poll 43 I C 379. 

; 231 Foil 24 7vl L T 400. 

i 245 Poll. 7 L W 201. 

i 255 Poll. 47 I C 733=34 

1 M L J 563 

I 274 Poll 3 Pat L J 355. 

I 300 Ref 23 M L P 68= ] 

I (1918) M W N 236, 

324 Ref, 35 M L J 51. 

340Diss. 47 I C 611. 

382 PoU. 19 Cr. L J 264 

383 Poll. (1918) M W it i 

139 . ] 

393 Poll. 34 M L J 229. 

402 Dist 47 I G 57.S 

' 426 Exp). 41 Mad. 650. 

433 Ref. 23 C W N 93. 

438 Dist 45 I C 401. 

447 Ref. 34 M L J 431= j 

23 M L T 291 i 

i 478 Ref. 84 P R 1913 ; | 

I (1918) Pat. 192=3 Pat L I 

! J 255 I 

j 507 Ref. 41 Mad, 467. ! 

I 519 Raf. 2.8 C L J 306. | 

! 81 Mad. 37 Dist. 4.3 I C 689= ' 
I (191S) M W N 333. 

I 47 Poll. 43 I C 865. 

49 Ref, 27 C L J 326. 

127 Poll 43 I C 111=14 

N L R 192=i;i Cr. L J 79, 

j 133 Dist. (i'.ns) Pat. 69. 

14C (F.B.) Poll. niS) Pat 

30. 

258 Foil 23 M L T 106. 

M8 Ref. ?-5 M L J 512, 

558 Foil, and Bel. 23 

M L T 230=r3i M L J177. 

4S5 Ref. (131S) M W N 

757. 

• — -475 Foil. .SiL W 164. 

482 Disfe. 43 I C S3S. 

534! Ref 41 Mad 358. 

840 I:?i3S.20 Bom. L R Oi'S 

32 Mad 49 (F.B.) Foil. (iHl'v 
Pat. 30. 

59 Diss. 20 Bom. L E y9S. 

76 Dist. 45 I C 36. 

436 Ref. and Disc. S P 

i E 1918. 

167 Ref. 23 M L T 94. 

184 Not Appr. 8 P L R 

191S. 

191 Expl. 47 I G 652. 

191 Hal. 34 M L 1 596. 

218 Foil. 16 A L,J 217= 

46 I 0 289. 

218 Dist. 45 1 C 993. 

258 Dist. 19 Oc L J 38. 

510 Foil 47 I C 563. 

416 Ral. 48 I C 902. 

421 Cong. 41 Mad. 427 = 

46 I C 18=(1918) M W N 
285=23 M L 1 261. 


! 47S Eef and Dist. 23 M L 

I T 26S=(1918> M W N 547. 

I 33 Mad 41 Ref. S L W 37. 

' 44 Dist. 41 Mad 7 83^=45 

i I C 5.^5=(1.MS) M W N 

' 409. 

' 66 PoU. 47 I C 692. 

. 74 Foil. 41 Mad. 151. 

94 Eef. 3 Pat L J 199. 

102 Eef, 3 Pat L J 265. 

1 112 Foil. 8 L W 206. 

Affirm 23 M L T 1= 

i 41 Mad 286=43 I G 5^6^ 

^ 34 M L J 24. 

! - — -260 Dist. 41 Afad. 118=43 
I G 757. 

342 Ref. (1918) Pat. 241=6 

Pat L W 147. 

— 362 Disi. S L W 145. 

502 Foil. 8 L W 225. ^ 

34 Mad. 64 Bef. Ill P R 191S. 

97 Ovenuled. 43 I C 566= 

23 M L T 1. 

112 Dist. 45 I C 86. 

141 FoU. 24 M L T 242. 

159 Ref, (1918) Pat. 27S. 

461 Ref. 8 L W 109. 

161 Dist. 32 P R 191S. 

173 Ref. (1918) ?rl W N 276 

— 'Oxi M L J 425=2'-) M Ij 
T = 337. 

173 Doub. 45 I 0 SO. 

253 Not Foli. 45 I C 257 

= 19 Cr. L J 497, 

349 Ref. 11 Bur L T 138* 

417 Ref. 41 Mad 467. 

470 Be:. 20 Bom L R 514. 

470 Affirm and Reversed. 

23 M L T 94. 

493 Ref. 23 M L 0? 346. 

493 Foil. 47 I C 301. 

I 505 Foil. 41 Mad. 169 = 

1 7 L W 443. 

! 35 Mad. 114 Ref, 7 L W 36. 

! 120 Foil. 24 M L T 351. 

I 142 Cons. 41 Mad. 427= 

I 45 I C lS=fl9lS) Ivl w N 

I . 285=23 M L T 261; 

I 186 Foli 19 Cr. L J ll7. 

— 186 Not Foil 41 Mad 156 
I =43 1 C 578=19 Cr. L J 

I 162 . 

i 592 Not Foil. 47 I C 702. 

1 607 Ref. 7 L W 241. 

1 607 Foil. 45 I G 1=34 

M L J 545 ; 27 C h J 
648 ; 16 A D J 409 

631 FoU. 23 M L T 2SS. 

669 Ref. 7 R W 201. 

692 Dist. 43 I C 76. 

36 Mad 39 Ref. 41 Mad 241. 

I 46 Ref. 3 Pat L J 256, 

46 Dist. (3918) MW N 134, 

I 68 Dist. 46 I C 978. 
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131 Foil. i7 I C 

131 Eof, 8 L W iou. 

141 ReJ. il W N 

175 

145’ Di3t 15 I C 5-16= 

(Ji .7[ W N 208. 

■ 145 Expl 41 Mad 604. 

168 Disti. 23 M L T 151. 

185 Diat 4i Mad 454. 

203 Rel. 24M L T 44s. 

308 Diss 16 I 0 716 

343 Ref. 4 3 P W R lOlS. 

348 Ext>l. and Dist. 35 U 

h J 6 '' 2 . 

484 Ref. 3 Pat L J 199. 

492 Dist. 41 Mad. 511. 

544 Doub. 23 M L T 215. 

553 RaL 7 L W 16. 

——553 Consid, 43 I C 155. 

570 Overruled 41 DJad 651 

- =r35 M L J 57=8 L W 62 

= (1918) M W N 461=24 
M L T 115. 

593 Rel, 24 M L T 443. 


37 Mad 25 Ref 34 M L J 

431=23 MET 201. 

29 Poll. 35 M L J 361 

112 Rel. 43 I G 793=19 

Or. L. J. 217. 

~146 Appr. 23 M L T -i61. 

- — 146 Poll. 45 I 0 18. 

499 Ref 41 Mad, 604=47 

10 611. 

270 Dist. 8 L W 206. 

387 Dist. 26 C L J 611. 

403 Dist, 8 L W 470=27 

CL J611. 

408 IHat. 24 M L T 356= 

8 L W 70=1918 M W N 
46. 

443 Dist. 7L W 508, 

435 Poll. 35 ML J 361. 

462 Ref. 4 Pat. L w 102= 

3 Pat. L J 250 : 23 M L 
T. 24. 

514 diaappr 45 I A 73=35 

MLJ 422=28 0 L J 409= 
16 A L J 800. 

38 Mad 18 Cons. 41 Mad. ‘613 

=23 M L T 106. 

25 Foil. 27 C L J 461. 

148 Dist, 41 Mad. 102, 

138 Dist. 43 I C 861 

160 Diss. 41 Mad. 731= 

46 I C 349=34 MLJ 
626. 

460 Poll. (1913) M W N 

768 , 

178 p. B, Poll. (1918) M 

W 17 197=7 L W 404. 
203 PoU, 45 I 0 774=8 L 

iW 103. 

203 Eel. 34 M L J 690= 

(19X8) M W IX 614. 

221 Eof . 41 Mad. 616. 


280 Poll. 23 M L T 337= 

(IMS) M W N 276 

280 Ref. 31 M L J 425, 

395 Overruled 41 Mad. 

659 = 85 M L J 57=24 M 
L T I15=(191S) M W N 
4G1=S L W 62. 

406 (P.C.) Foil. 41 Mad. 

659=(191S) M W N 461. 

406 Ref. 24 M L T li5=8 

L W 62=35 M L J 57. 

551 Poll. 41 ]\Iad. 182. 

766 Overruled. 41 Mad 

151. 

801 Dist. 7 L W 404 

~ 323 Con si. 45 I C .109, 

843 Dist. 43 I 0 711. 

843 Doub. 24 M L T 376 

850 Not Poll. 47 I C 341 

24 M L T 163=41 Maci. 
886 . 

391 Ref 24 M L T 376 

— 922 Eef. 3 Pat L J 448. 

927 Ref. 14 N L R 184. 

1C71 Dist. 43 I G 90S 

1105 Poll. 35 MLJ 698. 

11G6 Appi. 24 M L T 440. 

- -1158 Foil. 13 P W R 1918. 
1182 Dist. 41 Mad. 237. 


39 Mad. 1 Poll. 34 M L J 553= 
24 M L T 175=8 L W 46. 

84 Poll 23 M L T 138. 

136 Consi. 43 I C S33. 

149 Ref. 41 Mad. 442. 

- — 256 Dist. 45 I 0 62=7 L 
W 225. 

351 Dist, 41 Had. 538. 

- — -376 Eef, 41 Mad. 1. 

494 Di^t, 45 I C 653. 

503 Poll. 41 Mad. 727=7 

L W 520, 

544 Dist 45 I C 73=7 L 

W 408. 

597 Ref. 23 M L T 307, 

617 Ref. 7 L W 508=41 

Mad. 554={1918> M W N 
327=23 M L T 251. 

634 (P C) Ref 24 M L T 

115=41 Mad 65S=(1918) 
M W N 461=8 L W 32= 
35‘ M L J 57. 

-645 Consi. 45 I C ICO. 

843 Ref. and comm, 4 Pat. 

L W 240. 

905Ref. 35M^L J 355. 

915 Ref. 34 M h J 177. 


~946 Poll. 34 M L J 217= 
19 Cr L J 359=23 M LT 
240. 

1010 Poll. 7 L W 36. 

1164 Poll. 45 I C 525=21 

P R (Cr; 1918=10 Cr L J 
521. 

j 40 Mad 100 Not. Poll. (1918) 

I Pat. 352. 

I 110 Ref. 41 Mad. 237=97 

j P R 1918. 

I 233 r)ist.-46 I C SS0=3 L 

1 VV 205. 

' 2S9 Kef. 41 Mad, 316. 

! 308 Ref. 5 Pat. L W 147. 

i 308 Dist. (IMs^ Pat. 241. 

I 338 Poli, 45 I C 669 

i 338 Ref, 23 M L T 245. 

I 410 (P B) Eef. 7 L W 24, j 

= (19PS) MWN 350. 

585 Expl. 45 I C 22. 

591 Poll. 45-1 C 527=19 

Cr. L J 620. 

594 Poll. 7 L W 287. 

630 Poll, 22 OWN 95S 

672 Poll. 23 M L T 266 = 

45 I C 905 

709 Ref. 41 Mad. 374=23 

M L T 245. 

709 Poll. 7 L W 243= 

(1918) M W N 331. 

709 Consi. 23 OWN 64= 

34 M L ti 35 S. 

759 Dist. 7 L W 339. 

780 Poll, 3 Pat. L J 36 7. 

j S86(P C) Consi. 43 I C 113 

! 910 Eef. 8 L W 142=24 

M L T 104. 

964 Dist 41 Mad. 418 = 

45 I C 671. 

1083 Poll. 45 I C 125. 

lies Poll. 41 Mad 374. 

1173 Ref. 8 L W 136= 

47 I C 298=24 M LT106 
(1918) M W N 479. 

41 Mad. 23 Overruled 8 L W 
197=24 M L T 134= 
(1918)MWN 699=47 I 
C 1000. 

i 136 Expl and dist 47 I G 

192. 

248 Ref. and P.oll- 8 L W 

461=a918 M W N 761. 

251 Ref. {1918) M W N 

607. ' 

418 PbU 41 Mad 749=47 

I 0 733, 

MADRAS law JOURNAL 

2 M L J 261 Poll. 43 I 0 679. 
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CASES FOLLOWED OVERRULED, ETC. 


3 M L J 255 iJist, 47 I C G92. 
5 M L J 20 Ref. 45 I C 21JO. 


-462 Foil 55 M L J 309= 
23 M L T 300. 


6 M L J 62 Not Appr, 45 I C 

85. 

266 Dist. 46 I C 973. 

7 M L J 1 FoU. 23 M L T 161 

34 M Lie? 234. 

102 EspL 45 I C 489. 

8 M L J 148 Not Foil, 100 P 

R1918, 

9 M L J 131 Diat, 45 I C 24= 

23 M L T 230. 

177 Diss. 34 M L J 177 = 

23 M L T 280 = 45 i C 949 

40M L J 126 Foil 45 I C 671. 


19 M L J 10 Dist. 45 I G 86. 
254 Not Appr. 19 Cr L J 

30i. 

388 Hel. 43 I G 902. 

435 Dist. 47 I C 12. 

’527 Dist. 45 I C 535. 

732 Dist. 43 I C 757. 

760 Foil. 34 M D J 24 

=43 I 0 566 

20 M L J 394 Poll. 43 I C 

654. 

635 Overruled 43 I C 566. 

^303 Doub. 45 I C SO. 

917 Foil. 43 1 C 341. 

21 M L J 92 Foil. -46 I 0 

428. 


11 M L J i71 Dist. 45 I C 437, 

12 M L J 113 Foil. 45 I C 16. 

13 M L J 151 Dist. 47 I G713 
239 Dist. 43 I C 526. 

478 Dist. 45 I C 653. 

14 M L 3 134 Ref. 34 M h J 

563. 

134 Poll. 47 I C 733. 

404 Diet. 47 I C 533. 

15 M L J 126 Foil 43 I G 
122 . 

229 Dist 43 I C 711. 

368 Pel 43 I G 677. 

462 Appl 41 Mad. 18S. 

487 Ref. 21 P R 1913. 


16 M L J 166 Dist. 45 I G 330. 

367 Dist. 15 I G i05. 

358 Foil. 43 I C 379. 


17 M L J 14 FoU. 43 I C 532. 

14 Dist. 15 1 C 239. 

158 Dist. 19 Cr. L J 203. 

217 Not Poll. 47 I G 630. 

228 Foil. 45 I. C. 806. 

266 Foil. 19 Cr. L J 264. 

■ 288 Dist. 47 I C 578. 

304 Dist. 45 I C 401. 

347 Poll. 47 I G 12. 

379 Foil. 47 I G 611. 

■ 543 Dist. 45 IC 689. 

~ — 353 Poll. 43 I C 865. 
—583 Poll. 20 P L R 1918.= 

41 P W R 1918. 

615 Digs, 35 M L J 90. 

48 M L J 7 Dist. 47 I C 611. 

66 Poll. 43 I C 111=19 Cr, 

L J 79. 

122 Diet. 47 I C 611. 

^—241 Overruled 41 Made 418, 


161 Foil. 19 Cr L J ll7. 

161 Not Foil. 43 I G 578. | 

362 Ref. 14 N L R 1S4. [ 

620 Dist. 43 I C 76. 

631 Gous. 45 I C 109. i 

846 Ref. 7 L W 194. 1 

1000 Poll. 47 I G 624. 

1024 Dist. 46 I G 973. 

1C36 Foil. 43 I G 122, 

1158 Dist. 43 I C 626. 

22 M L J 331 Ref. 41 Mad 233. 

23 M £i J 244 Disappr. 47 I C 

513. j 

234 Foil. 23 ML T 106. ' 

321 Foil. 45 I C 1. ! 

677 Diss. 45 I C 30 = 34 M 

L J 47 0=fl9l8) M W N 
502. 

680 Poll. 47 I C 563. 

719 Disscus. S ,L W 62. 

24 M L J 1 Ref. 7 L W 523. 

211 Diet. 47 I C 8b5. 

266 Poll. 43 I G 956. 

296 Ref.41 Mad IIS. 

845 Cong. 43 I C 833. 

462 Poll. 41 Mad 418 

433 Dist. 46 I G 715. 

483 Foil 47 I C 697=24 

M L T 102. 

485 Dist. 43 I C 326% 

534 Ref. 41 Mad- 535=; 

7 L W 241. 

545 Oona. 43 1 C 155. 

659 Ref 7 L W 194. 

25 M L J 22S FoU. 45 I 0 774. 

360 Diss 46 I 0 849, 

379 Ref. 34 M L J 431. 

601 Overruled 45 I G 18, 

563 Ref. 23 M L T 245, 

28 M L J 83 Dist, 43 I G 5S7, 

215 Foil. 35 M L J 387= 

24 M L T 346. 


3 


' 285 Dist. 43 I 0 711. 

I 313 Not Poll. 47 I C 341. 

411 Foil. 47 I G 611. 

612 Dist 43 I C 908. 

' 27 M L 3 26 Dist. 45 I C S49. 

: 80 Poll. 43 I G 615. 

I 173 Foil. 41 Mad. 233. 

: 175 Ref, 35 M L J 405. 

: 175 Dist. 47 I C 945. 

i 392 Foil. 41 Mad. 182. 

— -409 Dist. 45 I C 62. 

43 Ref. 35 M L J 27=46 

I C 205=7 L W 131. 

480 EeL 46 I C 181. 

677 Foil, 14 P W R 191S 

396 Eaf. 35 M L J 405, 

690 Dist. 47 I G 945. 

691 Ref. 35 M L J 405=: 

47 I C 945. 

28 M L J 4$ Diss 45 I 0 656 
136 Poll. 23 M L T 138= 

(1918) M W N 346. 

303 Dist. S L W 438. 

“-~372 Dist. (1918) MW N 
242. 

510 Ref and Poll. S L W 

109. 

-650 Poll. 41 Mad. 418. 

29 M L. 5.1 Consi. 45 IC 1 09. 
91 Dist. (1918) M W N 

547. 

219 Poll, 35 M. L. J. 253. 

231 Dist. .41 Mad. 237. 

276 Dist. 45 I C 653. 

6S3 Dist. 47 I 0 882. 

669 Haf. 41 Mad. 251. 

733 Ref, 24 M L T 351. 

793 Cons, 43 I C 833. 


30 M L 5 62 Doub. (1918) 

M W N 703. 

116 dist. 43 I G 956. 

207 Bef. 35 M L J 219. 

241 Apul. 41 Mad. 454, 

39l Dist. 47 I G 382. 

■ 404 PoU. 23 M L T 233. 

404 Doub. (1918) M W N 

703. 

304 Poll. 45 I C 905. 

529 Diet. 45 I C 460. 

565 PoU. 43 I 0 651. 

365 Appr. 41 Mad. 612. 

392 Ref. 23 M L T 245. ' 

619 Ref. 41 Mad 357. 

31 M L J 147 Poll. 45 I C 535 

=23MLT 307. 

225 Dist. 43 i 0 434, 

—247 Poll. 35 M L J 385= 
24 M L T 197. 

-—247 Appr, 45 Cal. 785, 

275 Dist. 45 I C 62. 

401 EzpL 45 I C 22, 

- — 406 Poll. 34 M L J 229. 



CASES FOLLOWED OVERRULED: ETC, 


, q 

0 . O 


500 Kel r.D M L J ol-J. 

435 Cons. 4:'' I C 

—485 Foil. I C 67 w 

472 Dist, -I,] I 0 6.1.C 

768 Foil 45IGr'69. 

799 Dist 45 I C 401. 

827 Foil. 45 I C 4U. 

• 329 Appl. 23 M L T 2S6. 

837 Foil. 45 I C 527=19 

Gr L J 623. 

837 Affirm. 24 M D T 182. 

32M L J 13 Diat. 46 IGjSSO. 

Ref. 34 M L J 431=23 
M L T 291. 

85 Ref. 34 M L J 431, 

110 Ref. 35 ML J 21^C 

151 Foil. 45 I G 525=19 

Cr. L J 621. 

180 Foil. 45 I C 669. 

237 Ref. 34 M L J 104. 

259Foli: 43 1 0 865. 

259 Diss. 36 M L J uO 

323 Dist 34 M L J 400. 

323 Expl. 45 I C 26. 

425 Foil. 45 I C 7«2. 

439 Foil. 45 I 0 535=23 

M L T 307. 

455 Foil. 45 1 0 76=7 L 

W 438. 

456 Ref. 35 M L J 507. 

- — 532 Not Foil. 45 I G 671. 

541 Ref. 7 L W 287. 

615 Dist. 46 I C 679. 

3'3 M t J 1 (P. C,) Foil. 23 M 
L T 44=(191S) M W N 
219. 

45 Foil. 43 I C 67S. 

--“14 Dist. 24 P W H IMS. 

39 Foil, 34 M L J 2',)1. 

42 Cons. 43 I C 833. 

84 Ref. 23 M L T 161=7 

L W 194. 

84 Eel. 34 M L J 234. 

102 Dist. 19 p E Iris. 

144 Cons. 43 I C 113. 

180 Foil. 45 I 0 S06 

213 Expl. and Dist. 47 I I 

^ C 192. I 

—386 Bel. 35 M L J 51. | 

486 Appl. 45 I 0 959. 1 

519 Expl. and Dist. 47 I j 

C 192. 

601 Foil. 47 I 0 630. 

, 740 Foil. S L W 206. 

14 M li J 1 Dist 45 I C 4S9. 
—12 Ref. (1918) Pat. 152. 

17 Foil. 47 I C 733. 

^ 17 Eel 34 AI L J 563. 

-^—67 Foil. 47 I C 702. 

—71, 7S Bet 35 M L 7 27. 

^ OvernsledlX Mad. 286. 

229 Ref: 35 M L J 512. 

2S2 Ref. 34 M D J 561 

^342 Foil.- 24 K L T~ 3l6 


■ MADRAS LAW TIMES. 

i 4 M L T 437 List 45 I C 330. 

2 M L T 147 Foil. 45 I C 806. 

j 239 Foil. 19 Cr L J 264. 

j 371 Dist. 45 I C 653. 

I —435 Foil. 47 I C 12. 

3ML T25 Dist. 47 I 0 578. 

9G Dist. 45 I C 460. 

I —95 Foil. 43 I C 865. 
j 97 Dist. 45 I C 68 !. 

S 4 M L T 419 Foil 43 I 0 7S1- 

I 5 M L T 230 Foil. 64 P W R 

i 1918 . 

! 256 Not Appr. 19 Cr. L J 

I 301. 

I 283 Foil. 43 I C 956, 


6 M L T 7 Dist 47 I C 12 
198 Dist. 45 I C 595. 

7MLT34 Foil. 43 I C 654. 

406 Ref. 55 M L J 372. 

352 Donb. 45 I 0 SO 

—369 Poll 43 I C 506. 

Overruled 43 I 0 566. 

180 Foil. 19 Cr. L J 56. 

231 Diat. 45 I C 86. 

228 Foil. 43 I C 341. 

377 Ref. 7 L \Y 201. 

9 M L T 1 Foil 46 I C 428. 

93 Not foil. 45 I C 267. 

283 Poll. 19 Cr L J 117. 

326 Poll. (IMS) M W N 

, 239=24 M L T 242. 

296 Ref. 7 L W 435. 

450 Foil 43 IC 861. 

40 M L T 251 Dist. 46 I C 973 
429 Foil. 431 0 122. 

41 M L T 6 Dist. 43 T C 626. 

56 Dist. 43 I C 76. 

182 Ref. 23MDT 245. 

12 M L T 491 Ref. 23 M L T 

268. 

13 M L T 194 Cons 43 I CS33. 
206 Poll. 43 I C 966. 

360 Dias. 46 I 0 716. 

— --421 Poll. 45 I C 774. 

14 M D T 189 Doub 23 M L T 
' 291. 

—530 Dist. 43 1 C 537. 

537 Not. Appr. 47 I C 192. 

45 M L T 166 Cons. 45 I C 109. 

46 M L T 6 FoU. 43 j o 515 
33 Poll, 45 I C 627=19 

Cr. h J 623. , 


! 33 Affirm 24 M L 2^^ 1-M2. 

263 Foil 46 I G 20.5. 

442 Ref. 23 M L 'T D8. 

442 Poll. 8 L W 109. 

- — 442 Doub. 45 I C 743. 

442 Expl, 46 I C 62. 

17 M L T85 Doub. 23 M D T 

291. 

347 Foil. 43 I 0 532. 

424 List. 46 I C 76, 

- — 453 Ref. 23M L T 258. 

48 M L T 67 Cone. 45 I C 
109. 

151 List. 45 I C 053. 

161 Doub 23 M L T 307. 

552 Cons. 43 I C 833. 

a02 Foil. 3 9 Cr. L J 359. 

19 M L T 50 Doub. 23 M L T 

307. 

86 Overruled. 24 M L T 137 

188 Diss, 23 M L T 138. 

203 Dist. 43 I 0 956. 

390 Foil 43 I C 651. 

20 M L T 10 Dist. 45 I 0 460. 
70 Foil. 23 M L T 183. 

I 78 Ccnc. 43 i C 833. 

i 345 Foil. 43 I C 67-6 

350 Expl. 45 I C 22. 

■ 505 Dist. 45 I C 401. 

21 M L T 24 Dist. 46 I C SSO. 
—62 Foil. 23 ml T 291' 

91 Foil 43 T C 665. 

121 Not Foil 45 I C 671= 

23 M i. T 206. 

310 List 46 I C 679. 

329 Expl. 45 I C 216=23 

M D T 316. 

344 Foil 45 I C 78-2 

411 Poll. 23 M LT 44. 

22 M L T 22 Poll. 43 J G 678. 

: 57 Foil. 45 I C 425, 

76 Cons. 43 I C 113. 

121 Foil. 45 I C 806. 

211 Poll. 45 I C 504=19 
Cr L J 600. 

-380 Foil. 23 M L T 26.6 

403 Diat. 45 L G 489. 

422 Rof. 24 M L T 370 

451 Foil. 24 M L 0? 811. 

23 M L T 81 Overruled 35 M 

L J 317=24 M L T 183. 

24 M L T 231 Apnl. 24 M L 

T 440. 

MADRAS WEEKLY NOTES. 

(1910) M W N 117 Doub. 45 

1 C 80. 

145 List. 43 I 0*757. 

—213 Uverruled, 43 10 566 



CASES FOLLOWED OVERRULED, ETC. 
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3S4 Foil. 19 Cr J. J 86. 

399 Eef. (1918) Pat. 55. 

■ 531 Eef 7 L \V 50S. 

531 Foil. 34 M L J 309= 

23 M L T 2.5l:=fl911^ 1 
M W N 5 Diss. 1 L W 201 
= (1918) M W N 226. 

30 Expl. 41 Mad, 121. 

76 Cons. 41 Mad. 503=34 

M L J 454. 

67 Fist. 23 M L T 127 

105 Eef. 35 M L J 27. 

105 Expl 8 L W 145. 

153 Diss. 35 M L J 90. 

183 Foil. 43 I C 861. 

359 Eef. 3‘4 M L J 206. 

385Dist. 43 I C 76. 

(1911) 2 M W H 97 Eef and 
Foil 7 L W 83. 

119 Foil 46 I C 428. 

~“225 Disfc. 46 I C 973. 

953 Ref. 23 M L T 24S. ^ 

(1912) M W N 32 Dist. 43 I C 
626. 

529 Dist 43 I C 606=19 

Cr L J 189. 

1913 M W N 105 Eef. 
R'HIS) M W N 40. 

183 Cons. 43 I 0 833. 

338 Foil, (1918) M \V N 

477. ! 

339 Eef. 41 Mad 118. 1 

387 Foil. 45 1 C'774. i 

387 Appr. (1918) M W N i 

514 . ; 

655 Foil. 8 L W 109, ! 

776 Disfc. 43 I G S61. I 

316 Eef. (1918) M W N 

2Sl. 1 


(1915) M W N 16 Foil 35 M, 
LJ451. 

16 Not Appr. 47 I C 192 f 

157 Disfc. 43 I C 537. 

216 Cons. 45 I C 109 

■ 379 Ref. (1913) Pat; 50. 

387 Foil 43 I C 679 

562 Foil. 43 I C 515 

580 Dist. (1918) M W N 

497. 

618 Ref. 8 L W 438, 

620 Ref. (lOlS) M \Y N 

208, 

766 Foil, 23 MLT134. 

— — 760 Ref, (1918^ M W N 
172. 

767 Ref, (1918) M\V N 40. 

—915 Doub, 45 I C 743. 


(1916) M W N25 Foil. (IDIS) 
, M W F 197, 

118 Poll (1918) M W K 

562. 


I 132 Foil. (1918) M W E 

i 346. 

I 249 FoU. 7 L W 404. 

: 278 Ref. 41 Mad. 5s'D 

530 Dist. 24 M L T. 351, 

557 Cons. 45 I C 109. 

856 Poll. 45 1 C 414. 

(1916) i M W. N. 31 Cons. 
43 I C 833. 

133 Rit. {1913} M W N 

I 226. 

I 171 Poll. (191S) M W N 

139. 

198 Diet- 43 I C 956. 

237 Djsa. (1918) M W K 

346. 

■ 332 Dist. 45 I C 460. 

571 Ref. (1913) M W N 

507 

571 Appi. and Ref, (1918) 

M W N 507. 


il9l6) 2 M. W. N. 65 Cons 43 
I C 833. 

82 Foil. 24 M L T £56 

=(1918) M W N 675. 

137 Foil. (1918) M W M 

757. 


207 (F B) Foil. (1918 M 

W N 244. 

225 Disfc. (1918) M W N i 

327. I 


258 Appl. (1918) M W N j 

175. 

235 Foil. 45 I C 585. 

351 Foil. 43 I C 661. 

5S7 Poll. 45 I C 525. 

651 Dist. 45 I C 401. 


(1917) M W H 5 Poll. 23 M L i 

T 2 .» 1 . 

5 Ref. 34 M L J 431 

25 Dist. 45 I C 653- 

30 Ovarr. 24 MET 115= 

(I'MS) M W E 461=41 
Mad. 659 

38 Poll. (1918) MWN 

376. 1 

55 Di.s4. 46 I G 8S0. 

171 Poll- 45 IG 669. 

185 Ref. (1918) M \Y N 

283. 


185 Expl. 41 Mad. 577=45 

I C 26- 

278' Poll. 43 I C <S65. 

306 Eel. 8 L W 21. 

539 Foil. 43 1 C 678. 

573 Foil. 45 I C 782. 

~ — 577 Poll. 45 I C 806. 

515 Cons. 43 1 C 833. 

682 Poll. 45 I C 504=19 

Cr. L J 6Q0. 

778 Expl. 45 I C 22 

805 Disfc. 4.3 I C 76. 


(1918) M W H 16 Diofe. 45 I C 

489 , 


! 38 Foil 45 I 0 65G. 

; 226 Foil. (lylS) M W N 

; 507 

. I LAW WEEKLY. 

! 1 L W 88 Dist 7 L W 50S. 

j 96 Foil. 7 L W 36. 

j 667 FoU. 23 M L T 251. 

; —667 Eef, 7 L W 50.6. 

I 687 Poll, 23 M L T 201. 

687 Ref. ,14 II L J 431. 

726 Diss. 8 L W 145. 

I 1050 FoU. 43 I C 515. 

I 2 L W S Overruled 41 Mad. 

j 188 . 

I ~r-lS8 Diss. 35 M L J CO 

1 206 Foil. 35 M D J 335 

j =24 MET 197. 

I 661 Gonsi. 45 I C 109. 

! 695 Disfc. 45 I C 653. 

: 951 Ref. 23 M L T 66. 

I 358 Eef. and Poll. 7 L 

W 83. 

1200 Foil. 19 Cr. L J 

35 9 

. 3 L W 22 Eef. 23 M L T 215, 

j 207 Dist. 43 I C ‘50. 

; 315 Poll 8 L w 432 , 

522 Ref. (li i.S) Pafc. Sd. . 

571 Disfc. 45 I C 460. 

5 L W S9 Disfc. 7 L W 225 

112 PoU. 7 L W 16. 

115 Ref. S L W 24. 

115 Cons. 43 I C 80.3. 

599 Poll. il Mad. 325= 

84 M L J 524 

521 Poll. 45 I C 661. 

■" 5t>0 Idst. 43 I C 184 

■ 692 Dist. 45 I C 40l' 

625 Poll. 45 1 C 525. 

5 L W 132 Dist. 46 I 0 880. 

228 Expl and Disfc. 35 M 

L J 602 

323 Poll. 43 I C 865 

■ 356 Kef. 7 L W 243. 

■ 369 Not PoU. 45 I C 671 

■ 392 Expl. 7 L vV 543. 

525 Poll. 45 I C 669. 

572 Poll. 45 I C 414 

572 Ref. 7 L W 524. 

582 Overruled. 8 L W 62 

570 Dist, 45 I G 653. 

711 Foil 45 I C 782. 

6L W 22 Poll. 45 I G 535. 

213 Foil. 43 I C 678 

- — 222 (E C) Ref. 7 L W 194. 

• 330 Cons. 43 1 C 833 

330 Ref, 8 L W 24. 

528 Poll 45 I C 504. 

809 Fell. 45 I G 806 

51S"Fo11. 24 M L T 134 

—592 Poll. 8 L W 154, 
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CASES FOLLvOWEP OVERFiULED. ETC. 


630 Exp! 10 I C -Ji ' 10 0 C 132 Foil 4'J i C Sil= ' 57 Dist. 4.0 1 C lOl. 

694 Eoi 4 L \V ISO, 21 0 C 13'2, i SI Eef 4 Pat L W 104. 

708 Wit, 43 I C 7.0 128 Foil .lo I G .441 = 21 0 ! 245 Foil i Pat L \V 75. 

C 1:12. ' 327 Foil- 4 Pat L W 130. 

7 L W 94 Diii. Fo I C 13..= ' i 340 Foil. 10 Cr. L J 157. 

S L W 1-54. 13 0 C 297 IFsi 40 p L R ’ 409 Fist. 4 Pat L V/ uO. 

41i Flot. Foil. S L \Y 4'-.0. , 1913=^30 P \V K 1913. ' 425 Foil. 45 I G 7^-2. 

I 433 Dist. 4:; I G :;77. 

MADRAS HIGH COURT j 15 0 C 313 Cons. 21 O C 136 , 434 Cited 4 Pat L W- 303. 

REPORTS. - j ' 504 Foil. 4 pjt L W 34 

' 16 0 C 105 Fist 10 ICS. 541 Ref 4 Pat L \V -213. 

(1875) M H C H 93 Hot Foil. ' 12.i Cons. 43 I C 833. 557 24 P V.' S 1918. 

S4 M L J ;i44. ' I 557 E.xpl and uist. -47 I C 

' 1? 0 C 224 Dist. 4.7 j C 373. i 1- 2. 

1 H H C E 238 Not Poll. 7 ' 242 Expl 46 I C 339. i 748 Ref. 4 Pat. L W 104. 

L W 490. 303 Expl 40 I C SO. ' ^48 Appr. and Dist. Pat. 


2 M H C R 19 Apnr. 4 Pat. 
L W 93 ; ‘23 jS L T v4. 

5M HCR161 PoU.45 IG 672. 


20 0 C 211 Poll 45- I C >0ii. 
!l,il7) Patna 52=3 Pat. L J 
265=5 Pat. L W 324 
■ 169 Poll 4 Pat L W 64. 


6 M H C R 164 Ral. 84 | 

JI. L J 234. I 

■ 164 Eef. 23 M L T 161. 1 i 

258 Ref. 23 M L T 66. j 

SAGPDE LAW REPORTS ! - 


1 N L R 9 Poll. 43 I 0 952, 

112 Poll 48 I C 16. 

■—'187 Poll 45 I C 983, 

187 Dist. 46 I C 239. 

3 N L S 171 Overruled 14 N 
LR 181 

- — 172 Appi, 35 M D J 733 
— ‘182 Poll. 45 I C 474. 

8 If LR 117 Diat. 46 I C 727. 

8 H L K 22 Expl. 43 I C 16 

123 Ref. 14 N L R iS4. 

163 Poll 45 I C 496. 

11 H L R 116 Appc. 14 N L 
H 149. 

2 N L R 113 Cons. 43 I C 838 
146 Poll 45 I C 993. 

13 M L R 121 PoR 47 I C 9. 

- 130 Appt. 35 M L -J 733. ' ■ 

—139 Overruled 14 N L E i 
■ 181. ! 


PATNA LAW JOURNAL. 

Pat. L J 16 Diss. 3 Pat. L 

J iy9 

— 173 Eef. 4 Pat. L W 30 3 
— 208 Eef. S Pat. L J 255. 
—293 Ref. 3 Pat L J 229. 
— 268 Poll. (191S) Pat. o52 
— 373 Foil, 43 I C 445= 
19 Cr. L J 141, 

— 414 Eef (1918) Pat 210= 
4 Pat. L W 316. 

— 420 Dist. 3 I'at. L J 484 

Pat. L J 86 Ref. 4 Pat. L 
W 104. 

— 86 Appr. and Dist. 3 Pat. 
L J 248. 

— 101 Diss. 24 M L T 149. 
— 101 Donb. (1917) M \V N 
4S7. 

—124 Eef. 3 Pat. L J 361. 
— 149 Eef. 41 Mad. 317. 

— 286 Dist. 43 I 0 377. 
—259 Poll. 3 Pat L J 330 
— 276 Dist. 4 Pat E W 60. 

280 Poll. 4 Pat, L W 130 

313 Eef. 3 Pat L J 465. 

— 457 PoU. 3 Pat L J 145= 
4 Pat L W 84. 

— 493 Eef. S Pat L J 861. 

— 493 Cited 4-Pat L W 303. 
— 496 Eef. 3PatLJ.839. 
— 695 Poll. 4 Pat L W 212. 


ODDH CARES 

40 026 Poll 47 I C 673 

6 0 0 203 PoU 46 I C 841=21 

oc.m \ 

7 0 0 290 PoU 67 P W R 1918 
9-0 C 83 Expl 45;i-C S49A J ^ 


3 Pat L J 43 Eef. 3 Pat L 
J 256. 

179 PoU. 47 I C 646=8 

L W 460. 

- — 250 Eef . <1918) Pat 265._ 

PATNA LAW WEEKLY 

IPat L a 48 PoU. 4 PatL W 
. '38. 


2 Pat. L W 29 Poll, i Pat. L 

I W 226, 

38 Not Poll. 43 I C 501. 

42 Poll. 43 I C 301. 

57 Cons. 43 I C S33. 

115 Foil, 3 Pat L J 302= 

4 Pat. L W 327, 

160 Poll. 45 I C 806. 

! 3 Pat. L W 30 Eef. 4 Pat. 

I L W 308. 

35 Poll. 4 Pat. L W 30‘3. 

88 Ref.- and Com. 4 Pat. 

L W 316. 

4 Pat. L W 1 Dist 45 I G 489. 

52 PoU. 47 I C 702, 

163 Poll. 4 Pat D W 212. 

PUNJAB RECORD, 

78 P R 1875 Dist. 66 P R 
1918=12 P L E 1918= 
70 P W E 1918. 

20 P R (Cr.) 1878 Eef 26 P 

R (Cr) 1918. 

38 P R 1878 Dist. 66 P R 1918 
=12 P L E 1918=70 P W 
R 1918. 

21 P B (Cr) 1881 Poll 46 I C 

843, 

27 P R 1881 Poll 72 P 1; R 
1918=79 P W R 1918- 

37 P R (Cr) 1881 Ref. 26 P R 
(Cr) 1918. 

9 P R 1882 Ref. 62 P W 
E lOlS. 

SO P R 1882 Poll. 26 P W 
E 1918=43 I C 749 

64 P R 1882 Eef. 13 P R 
1918. 
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84 P P. 1882 DisJ 80 P L E 
191S=S‘2 P W E 1918= 
45 I C 179 

48 P R 1883 Ref. 17 P W R 
(Cr) 1918. 

141 P R 188 3 lUat. 66 P R 
1913=12 P L R 1918, 

25 P R (Cr) 1384 Foil 47 I 

C 81, 

27 P R (Cr) 1884 Overruled 10 
P E (Ct) 1918=1 P W R 
(Cr). 1913=19 Cr L J 314. 

47 P R 1884 Ref 22 P lY E 
1918 

37 P R 1885 Be: 54 P L R 
1918=27 P \V R 1918. 

65 P E 18S5 Dist 32 P R 191S. 

68 P E 1886 Dist. 23 P E. 
1918. 

47 P R 1887 Raf and Disfc 
8 P R 1913. 

52 P R (Cr), 1887 Ref. 11 P 
E (Cr) 1918. 

2 P R (Cr) 1888 Ref. S P R 
(Cr) 1918, 

4 P R 1888 Foil 46 I C 679. 

54 P R 1888 Ref. 29 P R 1918. 

58 P R 1888 Ref. and Die. 
8 P E 1918. 

80 P R 1888 Ref. 24 P R 1918. 
89 P R 1888 Poll, 46 1 C 679. 
91 P R 1888 Raf. 46 I 0 182. 

13 P R 1889 Ref. 62 P W B 

1917. 

30 P R (Cr.)1889 Ref. 26 P 
E (Cr.) 1918. 

35 P R 1889 Ref. and Diet-. 

26 P L R 1918=62 P W 

1918. . 

36 P R 1889 (Cr.) Foil. 46 1 C 

689. 

60 P R1889 Ref. 32 P E 1938. 

167 P R 1889 Ref. 13 P B 
1918. 


I 76 P R 1890 Dist. 40 P L R : 9 P, R. (Cr) 1893 Appr. 19 
I 1918=30 P \V R 191S. ! Or L. J 436=4.5 I C 160. 

I 92 P R 1890 Dist- 23 P R 191.8 j 19 P. R. ISq’s'foU 17 P W 

i ’ R. 1918 43 1 C 177. 

; 16 P R 1391 Dist. 32 P R ■ 

i 191.3. . 29 P, R. 1898 Dist. 48 I C 

I I 513=44 P L R 1918. 

j 7 P R 1892 Foil. 43 J 0 . 

] 165=17 P W R 191.S. ! 31 P. R. 1898 Ref. 13 P R, 

1 i 1918. 

J 54 P R 1892 Ref. 29 PR; 

’ 1918. i S3 P R 1SS8 Ref. 70 P R 1913. 


i 139 P R 1892 Dist. 45 I C 
1 966. 


33 P E 1893 Poll. 71 P W R 

1918. 


2 P R (Cr) 1893 Ref 16 P R I 33 P R 1893 Appr. and Dist. 5 
(Cr) 1918, j P L E 1918. 


6 P R 1893 Ref. 13 P R 1918. i 32 P R 1898 Poll. 46 I C 11. 


50 P R 1893 Ref. 106 P R ; 24 P R 18S9 Poli . 64 P W R 
1918. I 1913. 


62 P R 1893 Foil. 31 P W R ! 
1918. 

70 P R 1893 Ref. 45 P R 
1918=77 P W R 1918. 

92 P R 1893 Diao. 6 P R 1918. 

55 P R 1894 Ref. 49 P R 1918. 

103 P R 1894 Ref. 13 PR 1918. 

139 P E 1894 Poll 43 I C 177. 

48 P R 1895 Dist. S3 P E 1918. 

90 P E 1896 Ref. 79 P R 1918. 

1895 Ref. and Dist. 25 P 

L E 1918=52 P W R 1918. 

10 P R 4896 Dist. 23 P R 
1913. 

49 P. R. 1896 Ref. 67 P. E 

1918=16 P L R 1913= 
86 P W R 1918. 

6 P. R. 1897 Ref. 20 Bom. 
L R 691 

13 P. E. (Cr) 1897 Ref. 3 P 
E (cr) 1918. 

13 P. R. 1897 Otao. 22 P W 
R (Cr) 1913. 

28 P. R, 1897 Dist, 11 P R 
1918. 

51 P. R. 1897 Ref. 5 P L R 
1918. 


33 P R 1899 Ref. 79 P R 1918 

I 79 P R 1900 Ref. 5 P L R 
' 1913. 

102 P R 1900 Poll. 13 P W 
1918 , 

10 P R (Cr) 1901 Obso. 22 P 
W R (Cr) 1218. 

15 P. E. 1901 Ref. 72 P, R. 
1918= Foil. 31 P L R 
1918. 


20 P R 1901 FoU. 48 P L R 
1918=4 P W R (Cr) 1918. 
20 P E (Cr) 1901 7 P R (Cr) 
1918. 

24 P R 1901 Foil. 4 P W R 
(Cr) 1918. 

24 P R (Ct) 1901 P B Ref. .7 P 
R (Ct) 1918 

35 P R 1901 Foil. 46 I C 430. 

109 P R 1901 Poll. 18 P L R 
1918=39 P W E 191.3. 


117 P R 1901 Ref. and Poll 66 
P E 19Ja=46 I C 679= 
14 P L E 1918. 


6 P R (Rev) 1902 Poll 45 I G 
574. 

31 P R (Cr.) 1902 Ref. 8 p 
R (Cr.) 1918. 

■Tf 
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36 B R 1902 Dist. 21 P B 
191S. 

8 P R 1903 Ref. 72 P R I9l8 
=:81- P L E 191S. 

I 

55 P R 1903 Ref. 5 P L R i 

1913. I 

8 P R 1904 Foil. 11 P L B i 
Bef 1318=:71 P W R { 
1918=70 P R 1918. I 

7 P B 1904 Ret. 72 P B j 
1918=31 P L B1918. | 

1904 Dist. 19 P W E I 

(Cr.) 1918. I 

13 P R 1904 Foil . and Ref 16 i 
P W R (Cr.) 1918.=6 P R I 
(Cr.) 1918. 

18 P R 1904 Rsf. and Oise 
8 P E 1318. ! 

56 P R 1904 Ref. 13 P K 

1913. 

23 P R 190S Foil.. 22 P R 
1918=44 P W R 1918. 

34 P R (Cr.) 1905 Ref.S P ! 
E (Cr.) 1918. j 

82 P R 1905 Ref. 72 P R i 
1918=81 PER 1918. j 

25 P R 1906 FoU and Ref 14 i 
F L E1918.= 65 P R | 

19l8.f j 

6 P R 1906 Ref 18 P R 1918. j 

29 P R 1906 Dist. 11 P B 1 
1918. ! 

41 P R 1908 Appt, 34 M L J i 
32. 

63 P R 1906 Ref. 79 P R 

1918=25 P L R 1918=62 j 

P W R 1918. 

69 P R 1906 Diet. 8 P L E i 
1918. 

110. P R 1906 Appr. 43 I C 
306=20 Bom L E 52S. j 

127 P B 1906 Poll. 8 P L R 
. 1918. ' j 

129 E R 1906 Ref. 72 P B j 
1918=31 P L R 1918. j 

133 P R 1906 Ref. 72 P E 
1918=31. P L R 1918. 


2 P R 

1307 

Dist. 

bS P R 

11' 18. 




12 P R 

1907 

Ref. 

lo P R 

I91S. 





16 P R 1907 Poll. 21 P R 
1918. 

23 P E 1907 Ref, 69 P R 
1918 , 

57 P R 1907 Ref. 13 P R 
1918. 

75 P R 1907 Poll, 4.; I C 
749=26 P W R 1916. 

26 P R 1907 Ref. 87 P R 
1918. 

123 P E 1907 Ref. 21 P R 
1918. 

140 P E 1907 Poll. 72 P L 
R 1918=73 P W R 1918. 

154 P R 1907 Foil. 95 P R 

1918. 

21 P R (Cr.) 1908 Ref. 5 P 
E (Cf) 1918. 


21 P R 1912 Ref. 13 P R 
1913. 

25 P R 1912 Foil. 71 P L R 
1918=72 P W R 1918. 

33 P R 1812 Ref. 36 P E 
1918=7 P W E 1918. 

: 39 P R 1912 Foil. 29 P W R 
1913. 

45 P R 1912 Foil. 45 I G 966. 

59 P R 1912 Dist. 80 P L E 
1918=46 I C 179. 

65 R P 1912 Dist. 82 P W E 
1918. 

94 PR 1912 Ref. 79 P R 
1918=26 P L R 1918=52 
P W R 1918. 

114 P R 1912 Dist. 2 P R 
1918. 

4 P R 1 13 (F B) Dist 12 
P E 1918. 

7 P R (Or.) 1913 Ref. 22 P 
R. (Cr.) 1918. 


29 P R 1908 Dist. 30 P 

W 

R 

16 

P R 

1913 

Ref. 1 

1 P R (Cr) 

1913. 





1 

1 

I9l£ 

1=11 

P W 

R 

(Cr.) 


— 




1 

1918 




57 P R 1908 Ref. 

79 PR 

1918 



- 

— 




— 




53 

P R 

1913 

Ref 

. 10 

P E 

87 P R 1908 Ref 

and Di 

.st. 

25 


1918 





P L : 

R 1918 

=52 P 

W 

R 



- 

— 



1918. 





62 

P R 

1913 

Difati. 

46 I 

C 61 

118 P R 

1908 

Ref, - 

69 

P 

88 

P R 

1913 

Foil, 

13 

P W 

W R 

191S. 





R 1918. 




Si P R 

1909 Ref. 82 

p 

R 

88 

P R 

1913 

Ref. 

45 

P R 

lias. 






1918 

.=77 

P W 

R 1918. 

85 P R 

1909 

Dist. 1 

56 

P 

1 P R 

191i 

Dist, 

. 46 

I C 


E 1918=70 P W R 1918. 

3 P R 1910 Bet. 21 P W R 
1918. 

42 P R 1910 Ref, S3 P L R 
1912=35 P W E 1918. 

2 P E 1911 Dist 9 P W R1918. 

29 P R 1911 FoU. 71 P L E 
1918=72 P W R 1918. 

33 P R 1911 rS. 96 P E 
1913. 

10 P E 1912 Ref. 6 P L E 
1918. 


490=81 P R 1918 

1 P R 1914 Diss. 56 P L E 
1918=43 I G 429=13 P 
\V E (Cr.) 1918. 

1 P R (Cr.) 1914 Diss. 19 Ct. 
• L J 141. 

10 P R 1914 Ref. 15 P L R 
1918=36 P W E 1918. 

20 P R 1914 Ref. 3 PatR J 256. 

29 P R 1914 Ref. 95 P R 1913 

30 P R (Cr.) 1914 Diet. 19 P 

W R (Cr.) 1918. 
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63 P R 1914 Pell and Ref. 46 
I C 31=84 P R 1913. 

83 P B 1914 Dist. 46 I C 
493, 

89 P E 1914 Ret. 109 P E 
191S. 

104 P R 1914 Poll. 45 I C 

966. 

2 P E 1915 Ref. 21 P E 1918. 

3 P R 1915 Raf 10 P E 1913. 

11 P R 1915 Ref. 72 P R 
1918=31 p L E 1918. 

28 P R 1915 Poll 40 P W R 
1913. 

28 P R 1915 Appr. 27 P R 1918 

30 P R 1915 Ref 71 P L E 
1918=72 P W E 1918. 

34 P S 1915 Poll. 45 I C 966 

68 P R 1915 Eef. 31 P L R 

191S. 

57 P R 1915 Ref 72 P E 1918. 

89 P R 1915 Ref. 10 P R 1918. 

91 P R 1915 Ref. 3 Pat. L -J 
255 

96 P R 1915 Ref. 7 P R 1918. 

>1' 

3 P R 1916 Dist. 46 I G 51. 

S P R 1916 Poll 64 P W E 
19l8=R9f 31 P E 1918. 

17 P R 1916 PoU 81 P W R 
1918. 

18 P R 1916 Eef. S8 P R 19i8. 

35 P R 1916 Poll i;; P W R 

1913. 


39 P R 1916 Raf 16 P E 1918 
= 16 P 1, R 1918=37 P 
W E 1918. 


61 P R 1916 Ref and Dist. 
11 P R 1918. 

58 P R 1916 Ref. 10 P R 1918. 

91 P R 1916 Die.?. 62 P R 
1913. 

116 P R 1916 Poll. 47 I C 1. 


6 P R 1917 (Rev.) Fell. 45 ! 
I C 574. ; 

8 P R 1917 Dist. 30 P R 1918 i 
=47 P D R 1913=35 P ! 
W R 1918=43 I C 656. | 


12 P R (Cr) 1917 DM. 28 P 
R (Or.) 1918. ! 

1 I 

' 26 P R 1917 Poll. 63 P L R i 

! 1918 . " : 

I I 

' 38 P R 1917 Raf. 72 P R i 
i 1918=31 P L E 191.8. I 

I 45 P R 1917 Ref. 94 P R j 
i 1918. i 


45 

P R 1917 

Dist 46 I C 679. 

67 

P R 1917 

Raf. 

10 P L E 


1918=69 

P V,' 

R 1918. 

68 

P R 1917 

Raf. 

28 P E 


1918=17 

P W 

R 1918. 

84 

P R 1917 : 

Poll. 46 I C 679. 

95 

P R 1917 

Poll. 

10 P L R 


1918=59 

p 

R 1913. 


! 104 P R 1917 Dist. 69 P W 
1 R 1918. 

j 45 P R 1918 Dist. 74 P D R 
I 1918. 


PUNJAB LAW REPORTER. 

11 P L R 1903 Pol!. 45 I 
C S74 

31 P L R 1907 Appr. 43 I 
C 306. 

168 P L R 1908 Poll. 43 I C 
! 749. 

i 186 P L K 1912 Dist. 74 P L 
I R 1918. 


9 P L R 1914 Ref. 69 P W E 
1918. 

43 P L R 1914 Ref. IS P L R 
1918=33 P V/ R 1918. 

232 P L R 1915 Dist. 46 I C 
495. 

3 P L R 1918 Poll. 46 I G 
679, 


PUNJAB WEEKLY 
REPORTER. 

62 P W R 1379 Raf 24 P R 
191S. 

59 P W R 1907 Appr. 43 I C 

306. 

139 P W R 1907 Poll. 43 I C 
749;' 

134 P W R 1908 Eef. 24 P R 
1918. 

135 P W E 1908 Eef. 24 P R 
1913. 

80 P W R 1910 Dist. 32 P R ' 
1918. 

20 P W S 1911 Eef. 4 P L R 
1918. 

120 P W R 1911 Poll. 64 P W 
E 1918. 

36 P W R 1912 Appr. and 
Dist. 5 P L R 1918. 

43 P W R 1912 Dist. 32 P R 
191S, 

155 P W R 1912 Dist 75 P 
W R1918. 

16 P W R (Cr.) 1913 Ref. 57 
P L E 1918. 

20 P W 8 1913 Ref. 57 P L 
R 1918. 

i 4 P W R 1S14 Ref. 7 P R 

i 1913. 

! 37 P W R (Cr; 1914 Dist. 19 

I P W R (Cr) 1918. 

i 43 P L E 1914 Eef. 17 P E 

I 1918. 

j 5 P W R (Revi 1917 Poll. 45 

[ I C 574. 

126 P R 1917 Appl. 45 I C 

959. 

12 P W R 1917 Dist. 46 I C 
679.^ 

151 P W R 1917 Poll. 46 I 0 
679. 

INDIAN CASES. 

■1 1 c 1 Poll. 47 I G seat 

—4 Not Poll, 46 I C 433. 
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CASES I-OLLnWED OVET’SULED. E'iC 


79 Not Appr 1'^ C’’ L J- 1 “ 820 L’lst. 2 P P 1913. I 15^ L^ist. 47 I C 8b5, 

-01. ' ; S83 Eef U91S) P.it 50— , 271 I)is3, 19 Cr. L J 433 

120 FoU. 64 P W 11 1M4. 4 Pit- L W 70. j 284 Dist. 46 I C 8. 

137 FoU. 48 I C Hl2. 768 Foil. 43 I C 956. 

157 Foil 4S I C 731. ! 11 I C 79 Dist. 43 lO 76 

187 Dist. 19 Cr L J 33, ‘ —228 Poll. 46 I C 534. 19 I C 236 Ksf, 111 P E 

408 Ezpl. 47 I C 352. I 421 Appt, 45 I C 763. 1918 

SS6 Bel. 3 Pat. L J 361. ' 743 Eef. 49 P W R 1918 337 Espl. and Dist, 47 I 

827 Dist. 47 I C 634. i C 841. 

I 12 I C 35 Eef 3 Pat. L J 255. 496 Poll. 47 I C 597. 

2 I 0 377 FoU 4S I C 333. I 58 Poll. 47 I C 624. 551 Eef. 3 Pat. L J 255. 

414 Espl. 45 I C S13. 1 176 Not Poll. 47 I C 702. 579 FoU. 45 I C 774. 

' 607 FoU. 47 I 0 8S2. 378 Dist. 46 I. C, 973. 615 Not Poll. 46 I C 119. 

' 1 654 Dist. 47 I C S65. ' 663 Dist. 4?. I C 526. 

3 1 C 463 Foil. 47 I 0 673. , 690 Poll, 46 1 C 716. 

I 40 T n -C-,, T, T T= 7^5 J2 p^y 

1918. 

20 I C 27 Appi, 46 I C 973. 
229 Poll. 17 I 0 273. 

21 I C 319 Diss. 46 I C 849. 
—310 Foil. 43 I C 775, 

612 Dist. 22 C W N 919. 

848 FoU, 45 I C S05= 

23 M L T 266. 

951 Dist. 46 I C 51. 

22 I C 4 Dist. 74 P H 1918 

503 Dies. 46 I C 490, 

687 Eef. 3 Pat L J 255. 

23 I C 22 Eef. 13 P R 1918. 

72 Not Poll, 47 I C 341, 

91 Poll. 46 I G 51. 

166 PoU. 47 I C 611. 

696 Diss. 19 Cr. L J 141 

=13 P W R (Cc) 1918. 

739 Poll. 45 I 0 527=19 

... Cr. L J 62.3. 

-^743 Diss. 47 I C 659. 

805 Dist. (1918) M W N 

769. 

24 I C 195 Dist. 45 I C 649. 
—217 Dist. 43 1 C 711 
223 Foil. 77 P W E 1918, 

04. 1 14a rsor non. « j. u o<j.. 

371 Dist. 30 P W R 1918. 859 Diss. (1918) M W N 25 I C 76 PoU. 4 Pat. L W 

812 FoU. 46 I C 429. 764, 130. 

867 Not Foil. IS A D J 886 Dist. 74 P L R 1913 228 PoU. 46 I G 433. 

509. =75 P W R 1918. 578 Dist. 47 I 0 946. 

871 Foil. 3 Pat. L J 141. 940 P.oU. 43 I C 758. 694 Eipl. 46 I 0 339. 

905 Expl. 46 I C SO 

9 I C 132 Not PoU. 19 Or, L 17 I C 131 Eef.' 35 M L J 944 Doub. 45 I C 743. 

J 162. 219, 

253 Not PoU. 19 Cr. LJ 229 Dist. 47 I C 273. 26 I C 57 PoU. 46 I G 205. 

497. 393 Not. Poll. 100 P B 81 Poll.,S4 M L T 346. 

339Di8t. 11 P R 1918. 1913. 117 Poll. 57 P W E 1918 

— -608 Foil. 71 P L R 1918. Eef. 35 M D J 219. 356 Diss. 35 M L J 90. 

619 PoU. 43. 1 C 742. j 606 PoU. 46 I C 496. 409 Ref. 41 Mad. 636=7' 

619 Eef. 3 P R 1918. . L W 241,1 

10 I C 48 Poll. 64r P W B 394 Poll. 47 I C 563. 441 Dist. "46 I 0 495 - 

• 1918. 957 Appr. 45 I C 827. . 651 Ref. 3 Pat L 3 83 

— — 527- Dist. S2 P E 1918. . 790 Eef, S Pat. L J 265. 

740 Eel. 43 I 0 793, 18 1 C 149 Not Poll. ( 46 I 0 8S9 Diss. 24 M L T 416. 

— rr-802 Eel, 43 I O .800=19 162. 873 PoU. 8 L W 28. 

. Cr. 234. ' ■ ) — 162 Dist. 46 1 0. 51, 873 Expl. il Mad, 660- 


900 1 o , 

570 Dist. 46 I C 727. 

624 Dist. 45 I G 595, 

— — 715 Diss. 45 I C 953. 

4 I C 302 Poll. 43 I 0 654. 

1080 Dist. 4.3 I 0 757. 

1140 poll. 43 I C 356. 

5 I C 17 Eef. 4 Pat. L W 65. 
17 Eel. 43 I G 793=19 

Cr L J 217. 

6 1 C 266 Doub. 45 I 0 SO. 

300 Expl. 41 Mad. 440. 

301 Dist. 49 P B 191S, 

554 Dist. 43 I G 861. 

577 Dist. 64 P W R 

1918. 

629 Ref 31 P L B 1318. 

630 Ref. 72 P R 1918. 

—370 Ref 27 P R 1918=49 
P W R 191.3. 

7 I C 39 Eef. 27 P E 1918. 

99 Dist.' 49 P W R 1918. 

248 Dist, 45 I 0 689. 

■ 343 PoU. 19 Cr. L J 56, 

390 Eef. 4 Pat. L W 70, 

691 Dist. 49 P W R 1918, 

8 I C 27 (P C) Poll. 43 I C 


, XCl X U XI* X'Uli. I -L IT XJ 

■ 1913=72 P W E 1918. i 

621 Dist. 45 I C 179=80 1 

P L R 1918=32 P W R 1918. 

785 FoU. 47 I C 847. 

809 Expl. 43 I C 16, 

14 I C 264 Oons. 48 I C 155. 

1 389 Disc. 43 I 0 76. 

715 Diss. 43 I C 651. 

■ 715 Not Poll 41 Mad, 612 

759 Foil. 3 Pat L J 147. 

15 I C 221 Poll. S Pat L J 

71. 

424 Not Poll. 43 I C 601 

463 Ref. 4 Pat L W 65. 

- — 493 Rel. 43 I C 7'.iS=19 
Cr. L J 217. 

547 Not FoU. 46 1 G 541. 

576 Disappr. 47 I C 518 

830 Dist. 74 P L R 19l8 

= 75 P W R 1918. 

832 Ref. 42 P L R 1918. 

393 Poll. 45 I 0 774. 

16 I C 84 Dist, 3 Pat. L J 

456. 

164 Dist. 19 Cr. L J 189 

280 Foil. 46 1 C 1. 

305 Eel. 46 1 C 428. 

391 Dist. 47 I 0 945, 



CASES. FOLLOWED OVERRULED SIC. 


27 I C 61 Dist. 13 I G 779 

■ 199 Die^ppr 45 I G. 675 

235 Foil. 43 I C 779. 

269 Foil. 24 M L T 400. 

304 Poll. 43 I C 501. 

= — 626 Ref. 71 P L E 191S 
=72 P W R 1918. 

785 Diss. 45 I C 656. 

944 Appt. 45 Cal. 785. 

1007 Dist. 47 I C 946. 

28 I C 389 Raf, 28 C L J 219. 

29 I C 71 Ref. 29 P R (Cr.) 

1918. 

278 Ref. 3 Pat. L J 438. 

311 Ref. 3 Pat. L J 226 

“—-380 Ref. 67 P R 1918=15 
P L R. 1918=136 P W R 

1918 

395 Foil. 43 I C C61. 

—475 Poll. 45 I G 906=23. 
M L T 266. 

659 Ref. 23 M L T 156, 

559 Not Foil. 7 h W 48. 

586 Poll. T W 221=23 

M L T 215. 

843 Diss 43 I C 295. 

896 Poll 43 T C 777. 

916 Dist 47 I 0 S82, 

956 Ref 23 M L T 215. 

30 I C 37 Ovarraled 47 I C 

771. 

49 Foil 43 I G 715. 

74 Dist 47 I C 611. 

141 Foil 24 M L T 96. 

141 Ref 8 L W 226. 

355 Dist 45 I C 653. 

465 Poll 12 P R (Cr) 

1918=23 P W R (Cr) 
1918. 

680 Foil 15 P L S ISIS 

= 36 P W R 191S. 

640 Ref 67 P R 1913, 

680 Appr 67 P R 1918. 

—789 Foil 45 I C 774. 

31 I C 27 Dist 11 P R 19)3. 
"184 Expl 46 I C 62. 

• 208 Poll 7 L W 524=23 

M L T 283=45 I C 414. 
- — 260 Ref S Pat L J 255. 

381 Poll. 47 I C 659. 

819 Poll. 19 Cr. L J 359 

32 I C 242 Ref. 23 M L T 
- 245, 

- — 246 Ref. 4 Pat. L W 57. 
843 Dist. 43 I C 956. 

■ 454 Ref. 10 P E 1918. 

524 Dias. 4S I C 165. 

- — 537 Dist. 45 I C 437, 

■ 668 Foil 47 I C S77. 

“ — 829 Dist. 46 I 0 61. 

9S3 Foil. 43 I C 940. 

—956 Cons 47 I C 716. 


1 


33 I C 141 Appr. ilOlS) M W 

N 526 

— 148 Dist. 4 Pat. L W 60 

452 Di-!t 45 I G 160. 

608 Cons. 47 I C 981 

■ 358 Cons . 43 I 0 8S3. 

34 I C 778 Foil. 43 I C 661. 

35 I C 11 Poll. 4 Pat L VV 

303. 

52 Dist. 43 I C S3S’ 

Ill Poll. 24 M L T 420. 

224 Dist. 47 I C SS2, 

230 Foil. 3 Pat. L J 310. 

244 Ref. 40 All. 3S4. 

453 Dist. (1918) il W N 

769. 

36 I C 87 Dist 45 I C 401. 

■ 452 Not Poll. 45 I 0 78.3. 

507 Foil, 45 I C 535. 

' 713 Fell. 3 Pat. L J 573. 

978 Dist. 47 P L R 1918= 

35 P W R 1918. 

37 I C 607 Poll, 45 I C 525= 

19 Cr. L J 621. 

, 830 Appr. 41 Mad. 440. 

836 Dist: 46 I C S80 

962 Foil. 7 L W 103. 

38 I C 17 Foil. 43 I C 775. 

172 Foil 43 I C S65. 

297 Not Poll. 45 I G 671. 

305 Ref. 3 Pat. L J 33. 

354 Dist. 46 I C 679. 

373 PoU. 45 I C 414. 

j 379 Dist. 45 I C 653. 

410 Poll I6 A L J 107. 

j 433 Poll. 19 Cr L J 141. 

i 513 Espl. 45 I C 26. 

i 712 Poll. 47 I C 1. 

' 39 I C 199 Rof. 27 p R 1913 
= 49 P w R 1918. 


- — 294 Foil. 45 I C 527= 
19 Cr L J 623'. 



, 42 I C 87 Foil 4.3 I C 674 

230 Kef. 2o M L T 15S= 

(I'.as) M W N 207. 

i 2S9 Foil. 47 I G '9. 

i 3S3 Poll. 43 I C 679. 

: 274 Foil. 45 I C 504= 

; 19 Cr. L J GOO. 
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DECISIONS 


ABADL 


I ABWAE. 


ABKBl—See 
ANT. 

AUi^ncdion of site by nc^.i-'jyi'Op-ictcr if I 

valid — Stat^is of alienor, hcio determined — 
Malik qabza if entitled to site. 

A non-proprietary resident in a village can^ 
not, in the absence of a well-established cus- 
tom, dispose of the site on which his nouse is 
built or his right of residence in the house 
without the consent of the proprietors of the 
village. 

The status of the person making the dis- 
position must, however, be determined with 
reference to the time when he occupied the 
site. 

A maiik qabsa having full proprietary rights 
over the cultivated land in his possession as 
maiik has the same rights in the absence of 
any proof to the contrary and the proprietors 
who are entitled to a share in the shamilat 
are not entitled to interfere with the sale of 
the house by him. {Shadi Lai, J.) Ladha 
Ram V. Bahadur Khan. 39 P. L. R. 1918= 
29 P. W R. 1918=53 I. G. 696. 

Building on — Right of proprietors to 

mandatory injunction only on proof of sub- 
stantial injury. See CO-OWNERS 

29 P. R. 1918. 

- — ^ Bight to, vested in all 2^'oprietors of ■ 

village — Loss of right to share of Euri Kaminl 
effect of—Wajib-ul aro, entry in, 

Nothing that is not specifically mentioned 
in the wajib-ul-arz can be allowed to derogate 
from the common right of all the proprietors 
of a village to the 'abadi. The fact that a 
proprietor has lost the right to a share in the 
kiifi ka^nini, does not deprive him of the right 
to control the disposal of ahadi land. 


Parwarish Basse v. 

IS p, W S. 1918= 
43 I. C. 466. 

Tenant, right of, to honsc-sUc—Per^ 
mission of mulguzar. 

A tenant’s right to a site for his bouse free 
I of charge is subject to the permission of the 
! rtiulguzar as to the position and the extent of 
i the site, but failure by a resident mulg-usar to 
object to the occupation of a site by a tenant 
for even two or three years would be conclu- 
sive evidence that the permission bad been 
given {Halifax, A. J. C.) MusSAiviMAT 
DEOKI V. MUKUNDA KUNBI. 43 I. C. 308. 

I ABANDONMENT — Landlord and tenant — 
j Pcviovcl of ocaupant of house to ayiother house, 
j if evidence of abandonment 

The mere removal of the occupant of a house 
to another house is nob in itself sufficient 
evidence of an abandonment of a kind which 
entitles the landlord to claim a right by 
escheat. [Kanhaiya LaU A. J. C.)QaUR7 
Shankar v. abbas beg. 5 0. L, J. 165=~ 

1 i6 I. C, 12. 

! ASWAB.—Agra Tenancy Act. See B. T. ACT 

G. P. Ten. Act. 

Madras Estates Land act. 

— — ^Peisheush— Levy of from Nisfidars 

and Lakhirajdars, not illegal — Legitimate 
origin of payment can be inferred from 
antiquity and purpose of payment, See B. T. 
ACT, S. 74 I. C. 497. 

— ^Peisheush levied by Go-vernment fen' 

upkeep of embankment— Legality of long pay^ 
ment — Inference from. 


fl/so.—LANDLORD AND TEN- ! {Le Rns^igfwl J.) 

' Muhammad Hussain. 
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ACCOUNTS. 1 ADMISSJON. 

i 


An annual sum levied by Government for j 
the upkeep of embankments is not an abwab. > 

Long continued payment from time im- ! 
memorial which in itself is a title in the 
recipient of the payment is a good and suffi- 
cient basis of the claim. {Jenl'ins. C . J , and 
Bohnwocd, J.) Udoy Narain Jana v. The 
Secretary op State for India. 

22 C. W. N. 283=57 i. G. 2S7. 

ACCOUNTS'- Partnership — Suit for rendition ' 
of accounts by one partner against legal repre- 
sentative of deceased partner' — Maintainability 
of. See Partnership. 16 A. L. J, 305. 

— -Principal and _ agent— Legal repre- 

unlaiive^ oj agent— Liahilitji to acccmii — 
Gnus— Procedure. 

The death of an agent during the pendency 
of a suit against him for aocounts does not 
exonerate his legal representatives from all 
liability to the principal. The statement of 
claim put in by pifi’., should be investigated 
preferably by a commissioner in the presence 
of the representatives of the deceased agent, 
The onus would be on the plff., to prove such 
item in the sum which he claims e. g , to 
prove that each item was actually realised by 
the agent and further that it was not p?dd to 
his credit. The representatives of the deceased 
agent would be at liberty to adduce such evi- 
dence as they please to show either that the 
money was net realised by the agent or that 
after realisation it was peid to the plfi. The 
amount actually due being thms ascertained, 
the Court would pass a decree against the 
assets of the deceased agent in the hands of I 
the representatives. (Wahnsleij and Panton, 
JP) SAST SEKEAEESWAR ROV Hajiean- 
NBSSA BIBI. 28 C. L, J. 592=571. C. 371. 

ACCOUNTS SETTLED - Error in-P&riv 
when prechided from going behind accounts — 
Burden of Proof. 


a mortgage has been taken by way of security 
for that obligation docs not disentitle tba deft, 
from raising the plea. {Sadasiva Iyer and 
Navier, JJ.) ZEMINDAR OP KARYETNAOAS v . 
SUBBARATA PlLLAI. (1918) M. W. N, 156= 
7 h. W. 36=53 I, G. 871. 

I ACKNOWLEDGMENT—Mahomedan Law— 

I Acknowledgment with intent ' ' to confer 
legitimacy — Efiect of when illegitmacy is 
! established— Acknowledgment for collateral 
object if sufficient. See MAEOMEDAN LAW— 
marriage. 23 C. V?. N. 1. 

By Receiver — Whether will save 

limitation— Debt due by a firm under diasclu- 
I tion. See Lim. AGT, Ss. 19 and 21. 

33M.L. J. 571. 

Senship — Repudiation of, if possible. 

See MAhomedan Law, marriage, 

23 C. W N. 1. 

ACTIONABLE CLAIM-Trauefet of-Formali- 
cLes necessary for — Entry in account'books — 
Sufficiency of— Consent of debtor unnecessary. 
See T. P. ACT, S. 130. 57 L C. 759. 

ADJUSTMENT — Decree of, privately ob- 
tained in absence of defendant — Fraud— Proof 
— Suit set aside on— Position of parties. See 
G. P. Code, 0. 23. R. 3. 28 C. L, J. 158o 

Out of court between dates of preli- 
minary and final decree — Power of court to 
recognise at time of passing final decree— 
Adjustment certified under 0. 21, R. 2 0. P. 
Code— Efect on Court’s power. See 0. P. 
Code, O. 35, Rr 2 AND 5. 33 M. L. J. 579. 

—Of suit— Agreement that a suit should 

abide the result of another suit — Decision in 
the second suit— Effect, See C. P, CODE, O. 23, 

R. 3. S L. W. 570. 


Where there is no settlement by compro- 
mise. between the plff. and deft, but only an 
ascertainment of the exact balance upon a 
full examination of the accounts, the plff. is 
not procluded from showing that there were 
error.^ in the accounts. The onus is on the 
plffi to show that the accounts were not 
properly examined. [Shah Din and Chovis, 
JJ ) KHAZAN CEAND iHE COMMITT-EE 
OF THE NOTIFIED AREA, SANGLA HILL, 

82 P.L.R. 1918=133 P.W.R. 1918=56 I.C. 555 . 


ADMINISTRATION — Suit for — Pendency of 
— Right of assignee of portion of estate of 
deceased person to sue for declaration of title 
' against third person. See RIGHT OP SUIT, 

; 53 1.0 . 539. 

I ADMINISTRATOR — Pendente litc — Power of 
; court to direct administrator to supply widow 
' contesting the will, with funds sufficient for 
conduct of litigation. See PROB. AND Admn. 


i ACT, S. 31. 


55 I. C. 667. 


— Pc-opening of— Defence in a I 

on— Obligation arising cut cf settled 
accounts. 

If cirourostauces am proved which would 
entitle an obligor to go behind a settled 
^CDunt, he would be equally entitled to plead 
in defence to a suit based on an obligation 

alleged to flow from any such settled account, ; ADMISSION— Counsel on point of Law— Effect 
that the coasideration based on that account ; on client. Sec PLEADER AND CLIENT, 
has never iceen received. The mere fact that ' 27 C, L. J. 557. 


ADMISSIBILITY — Ejectment suit — Certified 
, copies of chittas and maps relating to parth 
I tion under Regulation XIX of 1815. See 
■ evidence. Act, S. 35. 

i 23 C. W. N. 58. 



OF INDIAN DECISIONS 


AMISSION. 

— — ^Parties to puifc— Admissions by, entitl- 
ed to great weight. See MaL. COMN. i'OR 
Ten. imp, ACTj SS 3 5, etc. 35 M. L 4 I, 219. 

I 

Pleader and client — Admissions by i 

pleader, binding on party. See PLEADER AND J 
Client. 3^ I. C 18. | 

— In pleadings — Effect of. Gee EVI- 
DENCE ACT, SS, 58 AND 92 36 M. L. J 555. 

— -Value of, as against party to a docu- 

ment — Pmna jade presumed to be true, unless 
proved by independent evidence to be false. 
See Evidence act, S 17. 

22 C. W- N. 530 (F. C ) 

ADOPTION — Aroras in Lahore Eistrict — 
Adoption of daughter’s son— Validity— Custom 
as to— Proof-Onus Sec CUSTOM. ADOPTION 

106 P R. 1918. 

ADVANGEIvIENT— P resumption of— Purchase 
by Hindu father in name of son. See BE- 
name 73 P. R 1918, 

ADVERSE POSSESSION — Acquisition of 
right of Uralan — Limitation Act of 1S59 — 
Effect of. SOsMalibar Law, Dbvaswam ( 
Lands. 23 M. L. T 187. 

Acouisition of title by — Plea of, to he 

succincthj raised and proved, 

A claim of title by adverse possession raises 
a mixed question of law and fact and should, 
therefore, be raised in the Court of first 
instance so that the opposite party may plead 
to the claim and evidence may be adduced 
thereon. A person who seeks to establish 
such a claim has to show that his possession 
was adequate in continuity, publicity and in 
extent to extinguish the title of the true owner 
{DraU Brokman., J. C.) PEALHAD SiNGH v . 
ABDUL AZIZ Khan. 57 3, G 892 

—Character of — Possession under will 

of uncertain construction — Acquisition of 
absolute title, only if express claim to hold an 
absolute estate is made out. See WILL, 
Construction. 3 Pat L. J. 199. 

Oo~ owners— Sole occupation by om— j 

No exclusion^Posscssio7i of coozvfter ref erred ^ 
to his lawful title. j 

Where one member of a joint family alone | 
occupies the joint estate, that by itself affords ! 
no evidence of exclusion of other interested j 
members of the family. Uninterrupted sole 
possession of such property, without more, 
must be referred to the lawful title possessed 
by the joint holder to use the estate, and 
cannot be regarded as an assertion of a right 
to hold it as separate, so as to assert an 
adverse claim against other interested mem- 
berSt 


adverse possession. 

Where possession cm be either lawful cr 
unlawffui. in the absence of evidence , it must 
be assumeito be the former. {L< rd Puda laster) 
Hardit Singh v Guemukh singe. 

65 P R. 1918=53 P. W. R 1913= 
25 L T. 389=23 G. h J. 537= 
20 Bom. L R. 1065-57 I. C. 626. (F. C.) 

— ; Co-owner holding property — Deed of 

relinquishment by other co sharer, unregister- 
ed— Admissibility in evidence. See (1917) DIG. 
COL. 7, JAMPU V. SUTP.AMANI. 

39 All. 696==15 A. L J. 761^:52 I-G. 713. 

-Co owners — Possession of one, not 

adverse to the rest. 

The possession of one co-owner even over 
the whole co-parcenary, is not prinia facie 
adverse to the other co-owners 24 W, H. 425 
foil. [Stanycn, J. J. C.) Raghoba v. 
PaLEOBA. 55 1. a. 217. 

Co-n7vners — Requisites cf adverse- 

p0S5CSSl07l. 

, The possession of one co-owner Is priniafcwic 
j the possession of the other co-owners and in 
order to make the possession of one co-owner 
adverse to the other co-ownccs there must be 
an actual ouster of the latter Where one 
co-owner has been in uninterrupted possession 
for a large number of years, the Court may 
i presume that there has been an ouster of the 
I other co-owners without any express evidence 
( of the fact of such ouster. {Fieiehcr and Hilda, 
JJ.) ahamuddin Tamjuddin y Amirud- 
DIN. . 55 i. G. 21S. 

i 

''Co'sharers — Person taking exclusive 

possession under a Court-sale of the loholc; 
though interest of certam sharers only sold— 
Possession adverse. 

Where a purchaser at a Court -auction of the 
interest of some of the co-sharers takes 
exclusive possession of the wh^le property, his 
possession is adverse to the entire body of 
co-sharers. {Pdchardson and Walnisley, JJ). 
PURNA CEANDBA PALt\ BARODA PROHANNA 
BhattacharjvA. 22 C. W. N. 637= 

55 I ,C. 783. 

—Hindu widow— Trespass— Possession 

of trespassers, not adverse to reversioner till 
death of widow. Sec Lbi. ACT, ART. 141 

57 I G, 222. 

— — ■ Independent trespassers — No right to 

tack on possession. 

It is not open to two incependeut (not 
claiming under one another) trespassers to 
tack on the possession of the other trespasser 
to his own. [Battigan, C. J,) HusSAiN 
BAksh V , Pala Singh. 

153 P. W* R. I . C. 188 
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ADVERSE POSSEESIOK. ^ AGENCY ROLES. 

—In teiTuption of — Symbolical delivery j default of payment— Possession after default. 

of possession as against Benamidar — Real j See (1917) Dig. GOL. 12, ABDUL HAMID i?. 
owner’s title not aftected. See Benamidar j Durriah Bibi. 

22 C. W 8G7. i 10 EniL L. 219^30 I C. 9S9. 


Interruption of — Sjpnbolical posses- 
sion — Effect of hetieeen parties to procpcdinas 
in which such possession niven. 

Symbolical possession is sufucienfe to inter- 
rupt adverse possession where the person set- 
ting up adverse possession was a party to the 
execution-proceedings in which the symtolical 
possession was given 5 Cal 584 foil. [Lord 
Simner.) Radha Krishna Chani:jerji 
V. bam Bahadur. 34 M. L. t!. 97=23 M. L T. 

26=46 A L. J. 33=7 L W. 149= 
27 C. h. J. 191=22 C. W. K, 330= 
(1913) M. W. N. 163=29 Bom. L. R 502 = 
43 1. C 268 'P.G.) 

Landlord and tenant— Enhancement 

of rent— Tenant shown to have asserted right i 
to hold at unalterable rent more than 12 years j 
before suit— Ho title by adverse possession, i 
See Landlord and Tenant, Rent. : 

22 G. H 856. 

— — Landlord and tenant— Knowledge 

essential. 

Before the possession of a tenant can become 
adverse to the landlord, the latter mvi.st be 
proved to have bad knowledge ot such posses- 
sion. (Fletcher and Neiobou-ld, JJ.) AIurali- 
DEAR ROY V. SaSADHUR PAL. 

43 I. G. 344. 


'Aloi'tgagor and mortgagee — Mortgagee 

I entering into possession of the mortgagor— 
I Possession of mortgagee not adverse to mort- 
gagor. See T, P. ACT S. 76, 

1 46 I. G 872. 

j — ’Receiver-Possession of, on behalf of 

' successful narty in litigation- Sc’c Receiver. 
I (:91S) M. W.. N 683. 

[ “Sbebaifcship— Transferee of office in 

I possession foe over 12 years — Acquisition of 
} title. See LIM. ACT, S. 10. 

4 Pat. L. W. 283. 

Taclclncj <^f. Ziehen alloiocd — Mortgagee 

from trespasser, if can add his possession to 
that of movt-gacior . 

To enable one lo take advantage of the 
adverse possession of another it is essential 
that the adverse possessions which are to he 
cached must be of the same or of an identical 
nature A mortgage from a trespasser can- 
not, a.s against the true owner, tack his own 
possession as mortgagee to that of the mort- 
gagor, for the latter is a trespasser on the pro- 
prietary, right, whilst the mortgagee holds 
I adversely merely to the extent of the mortgage 
interest. (Lindsay, J. 0.) SAIYED-UN-NISA 
MAikuLal. 5 0. L j. 391=47 I. C 687. 


— Landlord and tenant ^ Permanent 

tenant— Encroachment on neighbouring land 
o£ landlord — Extent of intarcsl affected. See 
(1917) Die COL, 10, Sab ADA Kripa LALA V. 
AKHiL Chandra Biswas. 21 C W. N. 903= 
28 C. L. J 18=41 I. C. 530. 


^Lcsi of — Prescriptive title, basis of. 


— ‘Limited Right — Right to manage 

devaswom (religious endowment) as Sanui- 
dayee — Acquisition of, by prescription. See 
Malabar law, devaswom 

34 M L. J 344=44 I. C. 630. 


i The criterion of adverse possession is, 

; whether a person possesses land, claiming it 
i as his own and if he does, he must be held 
j to be in adverse possession, 
j A prescriptive title is not based on original 
1 right or on morality, but solely on expedien- 
j cy. (Shadi Lai and Bossig^iol, JJ.) ALLAH 
I DAD y, Pazal Dad. 46 1. C 964. 


Title acquired by— Suit for declara- 
tion of — Necessity. See RECORD OF 
Rights. 3 Pat. L. J. 361. 


Limited mvmr — Gift by~Possessicn \ 
fen' 12 years after death rf limited owner— } 
Acqwisiiion of absolute title, > 

The possession of a donee from a limited 
owner continued for 12 years after the death 
of ihe limited owner gives him an absolute 
riglit to the property. (Kattigan, C. J.) Khan 

Basadub^i. Ibrahim Khan. 

46 1, C.1565. 

— Mortgagor and mortgagee. See MOET- 

GAGOB AND MORTGAGEE. 

89P. W. R. 1918. 

Mortgagor And mortgagee— Condition 

that mortgagee is to. he absolute owner on 


Whai constitutes. See (1915) DIG-. 

COL. 25, MAHABIR MISSER NANDA 
KisORe MISSER 27 C L J. 683= 

27 I. C. 640. 

AGENCY — 'Termination of— Question of faot- 
Sce Ldi act, art. S9. 41 Mad. 1. 

AGENCY ROLES (GODAVARI) Er. 40 and 

46 — (Mder by Agency, Munsif in execidion of 
a decree by the Government Agent — Appeal. 

The Government Agent acting under R. 10 
of the Godavari Agency Rules employed a 
Munsif to execute a deoee of .the Agent’s 
Court. The Agency Munsif made an order in 
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AGENCY RULES. 

the course of the execution proceedings against 
which the decree-holder filed an appeal in the 
usual form of a petition to the Government, 
under R. 16 of the Agency Rules. 

Held, that the order of the Agency Munsif 
was not a decree, the provisions of the C P 
Code not being applicable to the case, and 
therefore no appeal lay against the order. 

The order of the Agency Alunsif could not in 
lav/, be said to be a proceeding of the Govern- 
mant Agent so as to attract the operation of 
R 16 of the Agency Rules. The proceedings 
of a subordinate officer of a court of justice do 
not become the proceedings of the Court itself 
unless the statute law makes them sc in res- 
pect of particular matters or unless those 
proceedings are submitted to the presiding 
officer of the court and adopted or approved of 
by him, 27 Mad 109 dist. The desirability of 
a revision of the Agency Rules pointed out 
(Sadasiva It'S?' r.nd Bcdiewclh JJ] ManyAjM 

MAHALARSHMA.OIM.A u. MUCHiKA APPALA- 
RAJU. 34 M. L. J, 473=47 1. C. 713. 

AGERGY RULES iGARJAId AMD YIZAGA- 
pATaK) . RULES 8 and lC~Order restoring 
suit dismissed for default— ‘Decree' meaning ; 
of— Petition against Orders of Agent . only to 
Government See (1917) DIG. COL. 16, VEN- 
KATA NAGABHUSHAN AM Mahal AKSHMJ. 

41 Mad. 325=34 M L. J 524=42 I. C 555. 

AGENCY RULES (YIZ-AG). R 10 Gi 5— Su'd 
Jor land — Meaninq of suit jer diclarotion under 
S. 73, Lccal Boards Act. 

A suit for a declaration that plff. is a land 
holder of certain lands within the meaning of > 
S, V3 of the Local Boards Act is one for the | 
determination of an interest in immoveable 1 
property and is a “suit for land” within the ) 
meaning of those words in E. 10, cl. 5 of the ' 
Agency Rules. [Old] did and Sadcaiva Aiycr, . 
JJ.) Maharajah op Jeyporb i-. Luga 
RAJU Bahadur 35 M. L. J. 284= 

(191^) M. W. N. 830=7 L. W. 

564=45 I. G. 729. 

AGENT— Minor if can be— Contract by minor 
on behalf of firm— Liability of firm under— 
Non-repudiation by minor of his own liability 
after attaining mafority — Efiect. See CON- 
TRACT ACT, SS. 1S4 AND 218. 3S P. W- R. j 

191S, 

—Retention of principal’s money — 

Liability for interest on — Estent of — Liability 
of Secretarv of Fund, See COMPANY. FUND. ’ 
(ISIS) M. W. N 1. 

- — See UNDER Principal and agent. 

AGRA TENANCY ACT. {II OF 1901 ). S, IG ~ 

Scerpe oj — A{)rcciy£nt between parties to pay 
certain rent for ex'proprietary holdings- Validity 
0 / ^ 


lU 

^ AGRA TEKAHCY ACT. S 20. 

'The provision.-^ of 5. 10 of the Tenancy Act 
fix a maximum rent, but ihe parties are not 
thereby prevented cither fran contracting for 
the payment of a lower mto of rent, or from 
coming to a conclusion With reference to S 10 
j as to what rent i=i likely to be fair and they 
j may agree to pay the same, ^^uch an agreement 
! is not enforceable in itself. Wbat is wanted is 
! anmrder under 3 10, cl j use 5 fixing the rent 
, to be paid by a-n ex-proprietary tenant, but 
I the law does not lay down shat this order 
i cannot be based upon an agreement come to 
, between the parties or that its cerms cannot be 
[ taken into account. [B'.gejot and Tdahh, JJ.) 

' Jahangira V Kabrar Singh 

16 A. L. J. 212=M I. G. 513. 

Ss 1C and 9-1 — B-iOo diocurncnis execut- 
ed on the same day—Bsufrucinarv -mortgage 
oj sir vMh CQvencni not to set up ex-prop-mtary 
rights-- BwlVuguislirnent oj sir — Pcssehsian with 
uu y to agoi's — Covenants void . 

If a covenant bo relinquish the sir lands is 
part cf a transection of sale or of mortgage, ' 
then the agreement to surrender will be void 
as unenforceable, no inetter what ingenious 
devices may he employed to give colour to it. 
If a court is satisfied that there was first of all 
a transfer by way of sale or mortgage and that 
the transferee, having obtained the status of 
an ex- proprietary tenant, with full knowledge 
of that fact and of the rights preserved to him 
by statute, deliberately chooses as a separata 
transaction, to relinquish his sx-proprietary 
tenancy into the hands of the proprietor, or of 
the mortgagee in possession, the law cannot 
protect a reckless and imprudent man against 
the consequence of his owui acts. {Piggoi and 
Walsh, JJ.) IvIIR dad SHAN v RAMZAN 
Shan. 40 All. 443=16 A. L. J. 329= 

M I G. 988. 

S. 20 — Horigagec oj occupancy holding 

— Mortgage void — Stiit jor redemption — 
M ainl ainahility. 

A usufructuary mortgage was made of an 
occupancy holding in 190F The mortgage 
was void under S 20 of the Tenancy Act. The 
mortgagor sued to redeem the mortgage and 
ofiered to pay the money due thereunder ; 
Held that the plfi. was entitled to get back 
possession on his paying the mortgage money 
as he had offered to do. {Bickardsi C. J. a'>td 
Tudball, J ) RAMZAN v. BEUKHAL Rai. 

16 A. L. J.747=47I. C. 852. 

— Ss. 20 and 2i — Occupancy liold'ing — 

House oj agriculturist, ij transjerabie. 

' The manager of a joint Hindu family which 
; owned a house in a town and lived by culti- 
( vation of an occupancy holding, executed a 
j mortgage of the house in favour of the plfi. 

: The mortgagor died and the plff. brought a 
I suit for the sale of the house against the 
I remaining members of the joint family, who 
i conten^d that as they and their ancestors 
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aOKA aKK.Un'CY ACT, 3 

were juliiv^LLufs ahJ !’’ho bouse in dispute v:a3 
u-ed ill ccLUCciiiou v.-ilh their ouitivation, its 
hypjtbec.iticn V'.lis iav slid. 

rfia; the bouse beir.t; situated iu town 
and tho-re being nothing to sh.-w that it passed 
to the deit. :ks an appendage or adjunct of the 
1 enure or there was an:-’ connection whatsoever 
between the two, it could not be held to be 
appurtenant to their occupancy holding 

irvV.oU. J.) NiRhirAY Lal v K all an. 

55 LG, 546. 

— S. 20 — 2\'G5i'7E; — naiicy ie^iancy 

aojy ired vy nn'hibcr rj j< Jl-ndu javiiihj 
PrniiiA t'ri.rci'-ii (. {V-}.:or. ^iock — Whether 

s'.i.ch /orj?;.s jc'ul /n, ilu pr-'oe/ty — Perscncil 
if! / oj pi.Ti iC ' /■' — SLtitiUe, intcr- 
prciutlon. 

A special -'lacute like the Agra Tenancy Act 
can and doss modify too operation of the 
ordinary hfindu law in certain matters. 

Hence, where a zemindar granted a lease of 
certain land to M who tormed with certain 
other persons a joint Hindu family a^nd it 
was found that U threw the profits derived 
from this land into the common stock the 
joint family, held that the tenancy did not 
become part of the assets of the joint family, 
inasmuch as its doing so would amount to the 
court sanctioning the transfer of a tenancy 
otherwise than under S. 20 of the Tenancy 
Act. iPiggoi a7id Walsh, JJ.) KALLU n. 
SHAL. 40 All. 314=16 A. L J. 225= 

m I C. 717, 

— — Sb 20 (2) and 25 to oject 

mortgage of ocenm^hcy holding by lessee thereof 
iuithoid notice of the mortgage. 

Pia. a bom fide lessee of an occupancy hold* 
ing aftartha execution but before the registra- 
tion of certain mortgages of those* holdings, 
without notice of the mortgages, sued for 
possession impleading the mortgagees asdefts. 
to the suat , 

Held, that the lease in favour of the plff 
was a valid contract of lease for a period of 
five years permissible under S. 25 (1) of the 
Agra Tenancy Act and that the mortgage, j 
being contrary to the express provisions of S. 
29 [2) of the Act. conferred no title on the 
mortgagees and did mot afiect the plft’s. rights. 
{Piggot and Walsh, JJ.) SHEIKH Habeee 
UldaH V, MANSUP. 43 I. C, 514. 

S. 22 — Oceupaneg Iwldmg-^Sztccesshn 
io^foint cultivation, effect of. 

Several persons were entitled to an occu- 
pancy holding though as between the zemindar 
and the arsons entitled thereto, it was one 
holding of which the rent was jointly paid. 
One H was in possession of a three eighth 
share. The plffe. who were the nearest rever- 
sioners of B^brenght a suit against one B to 
- recover- poBsesaioh tiw'reof. 'B4ied before the 
Tiaaucy AoLcame mte operation and was 


; AGRA TENANCY ACT, S. 95. 

; succeeded by his widow, who died after the 
Act had coma into force. The plSs. cultivated 
' the “ holding ” jointly with B. but they did 
; noi cultivate the particular plots constituting 
, share. 

' Held, that S. ‘22 of the Tenancy Act did not 
! apply, and the plits. ere entitled to succeed. 
’ (Eichards, C . J a, id Bancrd. J.) BlIUP SiNGH 
: n -JAI EAM. 16 A. L. d. 459=46 I C. 387. 

' S p^^Occifpancij oj Ja'inl u'itlio-n.t co%- 

\ sent of landlord — Ejecimeri decree i% Revenue 
I Courip-TJsufrnciuary vicrtqoge of sir before the 
j Act — iPorigage in possession of — Disoossessionb 
j by ov'ner of equity of redemption, - 

I Plfis. were in possession of certain plots 
I of sir land under a usufructuary mortgage 
' made prior to the passing of the Agra Tenancy 
I Act. belts, w^hc had acquired a part of the 
I equity of redemption got into possession of 
! these plots, whereupon the plSs. sued to eject 
I them in the Revenue court. The defts, denied 
: the relationship of landlord and tenant 
1 and also raised other pleas They were referred 
■ by the Revenue Court to the Civil Court. The 
Civil Court held that the piffs were entitled to 
remain in exclusive possession as mortgagees 
and that the defts. bad acquired a share in 
the er[uifcy of redemption. Meld, that the 
defts could be ejected under S. 34 of the Agra 
Tenancy Act, 

Per Walsh, J.— The words ‘‘a person occupy- 
ing land without the consent of the landlord” 
in S. 34 of the Agiva Tenancy Act mean one 
who enters into occupation without express 
consent or without any previous arrangement. 
9 A L. J, 71 foil, {Piggot and Walsh, JJ.) 
Jagardeo Singh n. ali Hajbiad. 

40 All 300=16 A. L. J. 249=44 I. C. 919. 

~ — S. 57 — Cutting down of trees, if 

dcirimenial io land. 

The cutting down of trees does not raise a 
presumption that the act is detrimental to 
the land within S. 57 of the Tenancy Act. 
{Piggot, J ) Mansukh Ram n. Birjraj 
SAran SINGH. 40 Ail. 646=16 A. L J. 

621=451. C. 971. 

Ss . 95 and 167 — Jurisdiction — Civil 

andBmenue Court—StiU for declaration of 
occupancy rights. 

Where both parties goto Court admitting 
that there is a plot of land held under occu- 
pancy right each claiming to be entitled to the 
holding, the suit is cognizable by a Civil 
Court. If the pig. alleges that the defts. and 
other persons are his zemindars, and that he 
is their occupancy tenhnt and asks for a decla- 
ration to that efiect, it would be a’ suit barred 
from the cognizance of a Civil Court by Ss, 96 
undid? of- the Agra Tenancy Act . {RkhardSi 
G, J,. add Banerjea, J.) ATaHan Lal n 
MAN2iiJB Ahmad, . 43 L C. 6S2. 
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AGRA TENANCY ACT, S 150. 

* S. 150 — MuaJ>- loud — Be^dLjU’ijilcn — . 

Proprieto'^ — Perpetual Ut~see if entithd /-i ; 
resume. 

In S, 150 of the Agra ‘Tenancy Act the Legis ‘ 
lature has used the word ‘'proprietor’’ and net ' 
‘ ‘land-holder. ’’and it may thereby have in- j 
tended that the right to resume should lie only | 
in the proprietor and nobody else Conse- i 
quently. a holder of a perpetual lease of | 
certain laud under which the lessor reserved | 
to himself, the tight to receive an annual ■ 
payment together with the right to re-enter in 
case rif default is a proprietor of the mahal 
for the purposes of S. 150 and eniitied to 
resume. [Tudball aud A. Ptaonf^ J J.) MATA 
Badad Singh v. Gourish Marain Singh. 

13 A. h 619=:A6 L. C. 920. 

Ss. 15$ and 133— Sesumption — Rent 

free grant— Portion converted into grove — 
Character of area not altered— Grant held for 
*nffcy years and by two successors of the original 
grantee— "Whether resumable See il9i7)DlG. 
COL. 19 : iMAROMEH ISAKHAN t>. MAHOMED 
KHAN. $0 All. 80=15 A. L J 

857=42 I. G. 956. 

— Ss 156 and 16S — Suit Jeer assessment \ 

of rsnt—IzirisdicBon of Pevemie Courts. \ 

In a suit under S. 156 of the Agra Tenancy i 
Act for the assessment of rent of the land in j 
the occupancy tenancy of the deft, who had j 
refused to pay rent, the Court below held that i 
the plfi. was not entitled to any remedy under ! 
Chap' X of the Agra Tenancy Act, for the ! 
reason that the Chapter was headed *' Resump- j 
tion of rent-free grants.’" 1 

i 

Held, that reliance could not be placed upon | 
the headings of chapters or descriptions given i 
of sections in the margin of the same, | 
especially in the case of the Agra Tenancy Act. i 
v/hich could not be said to be a model of good i 
drafting and thaRthe suit did not fail outside ; 
the scope of S. 156 of the Agra Tenancy Act ! 
{Kik‘X, j.) ajnast Kuar d. Prayag Singh, j 

55- 1. C. 534. I 

I 

Sb. 158 aud 167 — Muafi land — Suit \ 

for declaration of proprietary title in respect of \ 
— Jurisdiction — Bevenue Court. ' 

A suit for a declaration that muafi rights 
have ripened into proprietary rights can only 
bo brought in a Revenue Court, and not in 
the Civil Court. (Banerji and Piggot, JJ.) 
KANHD m THAKUEAJ MAHARAJ. 

16 A h.Z. 831=46 I. C. 764 

B. 164— for accotints against 

lamhardar — Liabihty for interest. 

In a suit by a co-sharer against the lambar- 
dar for his share of the profits the lamhardar is 
liable to pay interest on the amount of profits 
awarded to the co-sharer» where it is found 


AGRA TE^UNCY ACT, S. 167. 

that the lamhardar has laisified the accounts. 
{hiiuhoy, J b’l DORi Lag r. Ra:h Char an 

-GAL. 44 I. C. 415 

S. fcT profits— Co-sliarer in 

possession of excess sir and kbudkhast- larH — 
Calculation of profits. 

Where some of the co- sharers in a mahal are 
found to be in possession of considerable areas 
as -sir and khudhliasi , in caioiiioting the profits 
the following matter should be taken into 
consideration. — (1) Where difierent co-sharsrs 
are entitled to different portions of the mcJiid. 
as their .sir and hhudkhast, each co-sharer will 
be entitled to the profits of his own .sir and 
hlacdJchasi and ha would not be obiigea to 
account for those profits to other co- sharers, 
(2) if, on the other hand, any co- sharer had in 
his hand and in his own cultivation an excess 
of land, ever and above hia proper share of sir 
I and Ichudhhast he should account for the excess, 
j In this case the quality of the land in excess, 

I will have to be taken into consideration ; (3) if 
I some of the co-sharers neglect to cu^ivate 
I their sir and khudrhasi they cannot call upon 
i the ethers to account for the profits of sir and 
kJiiidkhast of those co- sharers unless such sir 
and IJmdkkasi were in excess of their own. 
{Bichards, G. J. and Banerjca, J.) ANGAD 
Singh v, zorawar Singh. 16 A. l «J. 146 

=44 1. C. 342. 

■ S IQ^—Suit for share of pio fits from 

lamhardar — Liabiliiij of legal representative of 
lambar dar. 

Where during the pendency of a &nit for 
recovery of the plaintifi’s share of the profits, 
the deft, lamhardar died and his legal 
representative was brought on record, the latter 
is liable not only for the collections actually 
made by the lamhardar but also for the profits 
which remained uncollected owing to the 
neglect or misconduct of the lamhardar. But 
this liability is limited to the extent of the 
assets of the deceased which have come to his 
hands. {Banerjea, Piggot an:! Walsh, JJ.) 
Bharath Singh v Tej Singh. 

40 All. 246=18 A. L. J. 193=43 i. C. 636. 

S. 167 — Ejectment suit i?z Beven^ie 

court— heft, as subtenant — Suit in civil co'urt 
by deft in prksr s?iit for declaraiion of title as 
CO - tenant — Mamtainabi I ity. 

W'here a revenue court in a suit for an 
ejectment decided that B. was A’s sub-tanant 
and accordingly decreed B’s ejectment, held 
that a subsequent suit in the Civil Court by B 
for a declaration that he was a co-tenant of A 
was not maintainable having regard to S. 167 
of the Agra Tenancy Act. {Tudball and Abd'id 
Piaoof JJ.) Kibhore Singh v, Bahadur 
SINGH. 16 A. L. J. 933.=48 I.C.470 

— -Ss. 167 and 95— Jurisdiction — Civil 

and Revenue Court — Suit for declaration of 
t right to occupancy holding admitted by both 
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AGEA TSKANC? AOT, S 107. 

parties: be augIi — J iirisdiction oi Civil Court'. 

Sec AGKI Tr.N, AC 1 \ Ss. 95 and 167 

I. G. £52 

— Ss 167 and ^5-~LandJcrS cr.d lenoii 

— Chitting chAni by ienard of icecs on agyicuiinral 
laruil—r uitjor da iiJCJ'ijCh— Jurisdiction oj crod 
court. 

Tka plfl. was tbe landlord and the defts. 
were occupancy tenants of a certain agricultural 
holding. The latter cutdow’n two trees within 
the boundaries of that bolding, and a nlunsif 
exercising the powers of a Small Cause Court 
Judge granted the plhs a decree lov damages in 
a suit brought for that purpose. Held, that the 
suit was cognizable by a Civil Court. {tPujnot 
j.) Mansukh Ram v. birjeaj Saran Singh. 

40 AW 646—18 A L. J. 621=46 I. C 971 

— — g 'IS7 — Perpetual lessee assigning 
right to collect rent from tenant — Suit, in 
Civil Court— Daclaraticn of title and injunc- 
tion— Juiisdicfeion. See (i9iT) 'D ig, Col 20: 
SiDDiQA Bibi V. Ram autar Pande. 

39 All 675=15 A. L. J. 745=42 I. C 675. 

Ss. 175 and ill— Order refusing to 

stay suit — ‘ Decne^ — Aupeal. 

S. 175 oE the Agra. Tenancy Act applies both 
to appeals to the Revenue Court and to the 
Civil Court and an order of a revenue Court 
staying or refusing to stay suit under para 16 
of Sch. II of the C. P. Code is not a ‘decree’ 
within S 177 of the Agra Tenancy Act and no 
appeal lies against such an order to the Civil 
Court. [PAchards, U. J. and Saner jea, J.) 
KIBPA DEVI V. RAAICH.ANDER SARUP. 

40 &11. 219=16 A. h J. 231=43 L C 331. 

S. 177 — ’‘Decree'’ — Order refusing to 

stay a suit, not a decree— No appeal. See AGRA 
TEN. ACT, S>S. 175 AND 17? 43 L C. 531. 

SS' 177 and ITS — in ejectment in 

lievenuB Court — Heft, denying tenancy from 
-ylff,' — Allegation of lease from other persons — 
Question of proprietary title in issue in court 
of first mstance-- Appeal — Jurisdiction 

Where in a suit for ejectment instituted in 
the Revenue Court the defts. pleaded that they 
were not the pin’s, tenants but that they were 
lessees from other persons and the plh. had no 
right to sue them, helcly that this was a ques- 
tion of proprietary title which was in issue in 
-theoourt of first instance and was in issue in 
the appeal and hence an appeal lay to the 
Civil Court. {Banerjee and TudbaU, JJ.) Hae 
PEASAB TAJAAIUL KUSAIN. 

1& A. H J. 239=44 I. C. 720. 

’ — 193— O-rdcr vf remand — Appeal 
preUminary and fSial decree, provision for in 
the act. 

Plff’s; suit to be. declared proprietor of 
a was dismise^d .by the 1st court. The 


AGRA TEMAIICY ACT, 3. 202. 

iowai appellate court set aside that decree and 
pliowed the appeal to the extent that it held 
the plfi. entitled to Ace declared a rent-free 
grantee of so much of the laud as was entered 
in his name. It then added that “ the suit 
be remanded to the lower court for determina- 
tion of the revenue payable by the plff. 
appellant ” Htdd, that the order being one 
of remand no second appeal lay to the High 
Court and as there was no provision in the 
Tenancy Act about preliminary or final decrees, 
the order could not be appealed against as a 
preliminary decree. [Knox. A. 0. J and 
Banner lea, J.j Anandgir v. Sri NiwaS 

15 A L. J. 711=47 I, 0. 1008. 

■ S- 194 — Suit for lent by co-sharer — 

Vague allegation as to private pariiiion is not 
enough. 

A privace partition of a vague nature is not 
enough to oahe a case out of S, I9i of the 
Agra Tenancy Act. 

In order to entitle a cc-sharer to sue 
separately for rent there must be a special 
contract clearly setting out the opposition to 
law as stated in S. 191 ill of the Agra 
Tenancy Act. {Kjicx, J,) GOBARDHAN v. 
Pad AM Singh. 46 1. C. 652. 

S. 197— iV TF. P. and Assam Civil 

Courts Act {XII of 1887) S. 2l—Suih Court— 
Noiif Lcation empinctrinij Sub-Jinhie to hear- 
appeals from M2ni3if— Eevc-Ui.c .Appeal — 
Jurisdiction. 

Where the High Court directs by a notifi- 
cation issued with the previous sanction of 
the Local Government that all appeals from 
the decrees and orders of a Alunslf shall be 
preferred to the Court of the Subordins.te 
Judge the latter Court is empowered to dis- 
pose of appeals preferred to it, quite as fully 
and efieotively as if it is the Court of the 
District Judge. The power is the same as 
regards revenue appeals. \Knox. J .) PiRTHi 
Singh v. Laiq Singh. 46 I. C. 736. 

S. Suit for pwfits—Plff.^ not a 

recorded co-sharer — Procedure. 

Under S. 201 of the Agra Tenancy Act the 
mere fact that a pifi. is not recorded as a co^ 
sharer is not enough to bar him from main- 
taining a suit f'Or profits. The procedure to be 
followed in a case in which a plff. is recorded 
and in a case in which he is not recorded is 
indicated in the section , In the latter case if 
an issue as to the plfi’s. title arises the 
Revenue Court should either try it or refer the 
plfi.toaCivil Court {Richards, 0. J. and 
Banerjea, J.) JaIMAD SiNGH v. SHIB Saban 
Singh. 16A. L.J. 504= 

46 L C. 116. 

S 2G2— brought in CivU Court 

e^mnU defendant as trespasser — Plea of 
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ALIEN ENEMV. 

tenarocy hij de}cmant — Suit referred io Re- ' 
venue Court — Objection io jurisdktiouu oicy- : 
ruled — Appall to Dt Judge — jurAdiciwn, 

Deft, being sued in the Civil Court in eject- ■ 
meat as a trespasser, raised the plea that he i 
was a tenant of the piff. The Civil Court | 
referred the deft, to the Revenue Court under 
S. 202 of the Tenancy Act. A suit was insti> 
tuted by the deft, under S. 95 of the Tenancy 
Act for a declaration of the nature of the 
tenancy. An objection on the score of juris- 
diction was overruled by* the Revenue Court. 
The Revenue Court haying made a decree, an | 
appeal was preferred to the Dt. Judge. Held j 
that no appeal lay to him, an objection on the j 
score of jurisdiction under the circumstances i 
being absolutely untenable. {Richards, C. J. 
and Banerjea. J i DEO Naeain 3ing-h v. ' 
SITLA BAKSH SING-H. 40 Ail. 177= 1 

16 A D J, 5S0=:::47 !. G. 891. ; 

ALIEN ENEH^ — Injury to person or property ' 
of enemy residing in British ludia—Ofencs — ' 
Complaint by alien enemy — Limitation of ; 
proceedings— Jurisdiction of Court. See Cr. ; 

р. Code, Ss. 253, TSS and 139. 

35 M. Io J. 518 , 

ALIYASARTAHA LKW-MuJgeni Tenant— 
Right to bnpro cements, if can be attached Ci7id 
sold, i 

The right to improvement of a mulgeni i 
tanant in South Canara may never nature, ; 
as the lease is a permanent one ; consequently i 
such a right cannot be attached and sold in | 
execution of a decree against the tenant. | 
{Phillips and Kurnafaswami Sastri, JJ ) ANAN- j 
TEA BHATTER V . ANANTHA BEATTSR. 1 

(1918) M. W. N. 8S7. | 

ALLUYIAL LARD— Accretions— Proof— Onus 
— Quantum of proof. See BENGAL REGULA- 
TION XI of 1325, 3 Pat L. J. 438. 

ALLUVION AND DILUYION - Navigable 
River— Test of, in India— Grant of land 
bounded by river — Eight of grantee ad j 
medium fihm aCgzfae—Acoretion— Eight of j 
riparian proprietor. See BENG- Regn. XT of ; 
1S26 22 C. W. R. 872, 

j 

AMENDMENT —Decree— Dismissal of appeal I 
for default of prosecution— Application for j 
amendment to be made to first Court. See | 

с. P. Code, B. 152. 43 I. C. 360 1 

i 

1 

■ -Decree — Clerical errors and accidental j 

slips in decree — Jurisdiction of Court which 
passed decree— Pendency of appeal — Efiect. 
See C. P. CODE, S. 152. 7 L- W - 8. 

Bxecuiim— Application — Plea of 

limitation ■ I 

The High Court has power, under very 
exceptional circumstancos, to allow amend* 
tnents in appeal, but it will not ordinarily 

2 


APPEAL. 

allow an amendment which would defeat the 
bar of limitation, as hy substituting in a later 
execution application in the column of relief 
the property comprised in a previous applica 
tion. {Abdur P^ahzin aobd Knaiarasu-ami 
Sastri, JJ.) 'IHIAGARAYAN KANNDSAMI 
PILLAI. 43 I. C. 122‘ 

Of plaint — Order ailcwing — Validity 

— Application made at beginning of trial — 
Order made later after Rearing evidence. See 
Practice. 7 L. W. 415, 

■ Amendment of plaint n't allowed 

when, nature of, suit likely to be altered. Sec 
pleadings 10 P. W. R. 191S. 

ANIMALS FERAE NATURAE 

— Wild elephant shot by A bui foiind\dcad in B’s 
land —Gicnership of. 

A V7ild elephant appeared in a forest belong- 
ing to the plfi, and was wounded by his men 
but it escaped into the cleft’s, forest, where it 
died after being again wounded by plfi's, men, 

Bcld, that the deft, was entitled to the pro’ 
perty in the dead body of the elephant. 

Nobody has any absolute property in animals 
^hich are ferae naturae at best they are 
only capable of being the subject-matter of 
qualified ownership or proprietary right, A 
wild animal is the property of the person in 
whose forest it happens to be for the time 
being. So long as it is in the forest or on the 
land of such person he is entitled to take it 
and to kill it but when it once chooses to 
quit his laud and go into the land of another, 
then he ceases to have any property in it and 
such wild animal becomes the property oi that 
other person upon whose land it chooses to 
make its temporary abode. {Mullich anxl 
Atkinson, J.J.) RAJA KISHOEE CHANDRA 
.MURDRAJ V. RADHA GOBIND DAS. 

(1918) Pat. 232. 

APPEAL — Arbitration — Award filed under 
Arbitration Act, S. H (2)» Order refusing to set 
aside award — Aopeai whether lies. See C. P. 
CODE, S. iOl (j). ^ 45 Cal. 502. 

Competency of — parties defect of — 

Suit by persons as proprietors of firm— Death 
of one respondent — No substitution of legal 
representative. See C- P. CODE, O, 30, R. 4* 

28 C. L. J.268. 

— Costa —Order as to —Not appealable 

when the main order is itself not open to ap- 
peal. See 0. P. Code, 8. 2 (2) 

M 1. C. 690. 

Gourt-fec' — Suit for sale on foot of a 

mortgage— Deft, setting up prior charge— Dis- 
allowance of claim — Appeal by deft— Pee pay- 
able. See COURT Pees act, S. 7, Cl. 4 (O). 

16 A. L. J. 81. 
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Criininil Case — A-npeii against ic- 

cjuiLtal — Hi^bt of Governmeut. St'c 
Dig-. Col. ^6 Empehok v. Arjan, 

^3 ?. R. (C?,'i i917c=43 L C- 245=: 

19 Cr. L. J. 85. 

Damages— interference xvith assess^ 

ment of damages by trial court — Principles. 
See damages. 7 L. W. 415. 

' — Decision of High Court in Land 

acquisition appeal, not a judgment— Mot 
appealable. See LAND ACQN. Act, S. 54, 

35 M. L. S 110. 

Decree against several defendants — 

Separate appeals by them— Court fee on each 
appeal. See COURT FEE. 91 P. E. 1918. 

Decree under — Eight of respondent- 

to support, without filing memo, of objections. 
See CONTRACT ACT, S. 71. 43 P. W. R. 1318. 

— Execution of decree — Application for 

delivery of possession — Order nro’ "inn — Rov'c: ' 
oj-- Appeal against order on rroU 
ability^Rcvicw'— Jurisdiction-'Bevievj of order 
granting delivery of possession. 

Proceedings for delivery of possession are 
not proceedings in connection with the execu- 
tion of a decree and no appeal lies from an 
order passed in review cancelling a former- 
order for delivery ot possession on the ground 
that the application for delivery of possession 
was barred by limitation. 

A Court has power to review its own order 
erroneously made delivering possession. 19 
C W. N. 835 expl. 2 Cal. 131 ref. {Boe and 
Imam, JJ) Dhaninder DAS v. Bakshx 
Harihar Prasad Singh. 3 Pat. L. J. 571= 

48 I. C. 12S. 

‘Ex 2 ^arte decree — Application to set 

aside— Limitation — Starting point. See LiM. 
ACT, Art. 169. 96 P. R. 1913. 

——Filed out of time — Right of res- 
pondent to file — Memo, of objections. See 
C. P. Code. 0, ll, R. 22. 35 M, L. J. 235. 

Forum- — Execution of decree for over 

Bs^ 5,000— Orddr in— Appeal to High Court, 

An appeal from an order in execution of a 
decree for over Rs. 5,000 lies to the High 
Court and not to the District Court. {Le 
Bossignol, J.) AIOHIB-DD-DIN u. PARTAB 
MAL. 83 P. L. R. 1918=86 P, W. R. 

1918=46 I. C. 584. 

Insolvency — Subordinate Judge in- 
vested with jurisdiction under S. 3 Prov. 
Ins\ Act. dedining to act under S. 43 (2), whe- 
ther appealable. See PROV. iNSOL. ACT, Ss. 

3, 43 (2) AND 46, * 22 C. W* W- 953, 


APPEAL. 

--Maintainability of-Decrce in favour of 

a person — .Adverse finding in spite of the dccreo 
I — Decree not appealable. See RES JUDICATAc 

! 44 I. C. 723. 

! 

i D Aiaintainability of-Legal representa- 

i tive— Decision as to — Order not appealable. See 
I G P. CODE, 0. ■t2, R. 5. (1918) M, W. K. 198. 

j Maintainability of— Person not a par- 

I ty to suit, not entitled to appeal against order 
afieciing him. SeeG, P. CCDE,0. 40. R. 1 (2). 

(1318)' Pat. 133. 

^Objection to jurisdiction of trial 

Court if and when can be allowed in. See 
C. P. C. S. 21. (1918) M, W. K, 661. 

On ground of limitation — Failure to 

pay stamp duty on portion of claim— Effect, 
See Practice. 14 P. w. E. 4918. 

Order of abatement under S. 368 — 

Appeal under S. 538, cl. (18). See C. P. CODE, 
S. 688, Cl. (IS) 429 P. h. R. 1917. 

-—Order by Agency Munsifi in execution 

of a decree by Government Agent’s Court. See 
agency Rules god.avery lo and is. 

34 M, L. J. 473. 

—Order dismissing application for final 

decree for sale under 0. 8 ±, R. 5— Appealable. 
See C. P. Code, Ss. 2, 47, s6 Etc. 

35 M. L. J. 552. 

Order dismissing suit for default of 

prosecution — Maintainability-One of plain- 
tiffs present and applying for adjournment — 
Application rejected— Efiect. See C. P. CODE, 
S. 2. (2). 4 Pat. L. W. 366. 

Order granting stay of a suit under 

Arbitration Act — Whether lies— Onus. See 
c. P. Code, S. 104 (e). 12 S. L. R. 34 

Order of a single Judge of High Court 

staying Criminal trial — Appeal against under 
Cl. 10. L P. (Patna), See LETTERS PATENT 
Patna Cl. lo. 3 Pat. l. J. 609. 

— “Order of remand — Appeal against 

preliminary decree— No provision in Act. See 
AGRA Ten. act, S. 193 16 A. L. J. 711. 

■ Receiver— Objection to appointment 

of— Order on— AppeaR See C. P. C.— OR. 4Q 

R. L 3 Pat. L. J. 573. 

Right of— Decree on oath— Appeal 

by parson not party to oath agreement — 
Maintaiability. See OATES ACT, S. 11. 

83 P. R 1918. 

— ^ — — Eight dJ, only under statute. 

No Court can entertain an appeal which it 
ig not expressly authorised by law to hear 
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APPELLATE COURT. 


{^looJceriee coid Beachcrcfi, JJ.) BanDJEAM 
MOOKERJEE 1'. PURNA CHANDRA KOY. 

27 C. L J. 115=531. C. 758. 

Right uft ivJieiz available — Pcrso'ii 

aggrieved by the deeree entitled to appeal. 

In order to entitle a parson to appeal, be 
must be a party to the suit in which he seeks 
to appeal and he must be a person aggrieved 
by th*e decree. {Scott Smithy J.) FOUJOO v. 
Kaemi Din. 82 P. L. R. 1918=85 P.W.R. 

1918=45 I. G- 181. 

Sanction for prosecution — Order grant- 
ing or refusing sanction. See CE. P. CODE 
S. 195. 35 i€ L J. 454. 


——Sanction to prosecute informantly Dt 
Magistrate— Information given found to be 
false — Appeal to Sessions Judge competency 
of. See G. P, CODE, S. 195 (i), (a). 

35 M. L. J. 686, 


I discretion may be open to correction by a 
; Court of Appeal which however, on well 
established principles will be slow to interfere 
i unless either of the parties has been manifest- 
ly and unfairly prejudiced. L. R. 5. Ch. D- 
312 ler. iSanderson. G-J. and Mackerjee, J.) 
1 PRSMSUKH Das ASSAEAM V. Udaieam 
! GUNG5.BUX, 45 Cal. 138=22 C W. N. 204= 
28 C. L. J. 498=44 I. C. 233 

Functions oj — Appraciation of evi~ 

dtnce — Decision of trial Judge, icheM should be 
reversed — Oral evidence — Appreciation of — 
Weight to he attached to opinion of trial Judge. 

Sanderson, C. J . — Where the documentary 
evidence is convicting, great weight should be 
given to the opinion of the learned Judge who 
has seen and heard the witnesses. 


Ihe Court of A-ppeal would be more tm- 
j willing to set aside a judgment of the iower 
1 Court based on oral evidence especially if 
there was a conflict, than in a case tried on 
I VvTitten evidence where the witnesses weie not 
before the Judge, because of the opportunity 
I afiorded of judging how far the witnesses were 
I worthy of credit. 

I Mookerjee^J . — The burden lies on the appel- 

1 lant to satisfy the Court that the finding of 
o . > the trial Court which he assails is not support- 
s ed by the evidence on the record ; (1896) 1 

; Q .B. 3S and 43 Cal. 383 ref. 

matter— costs — No ' Woodroffe and MoolerU^iuJ^ J"- ' Whether a 
interference except where assessment is based ! witness is reliable or not may be judged not 


appellate court — Addition of party 

respondents— Powers as regards — Addition of 
person not party to suit. See C. P. C, Ss. 107. | 
AND 151. 3 Pat. L. J. 409. . 

Damages — Award of, by trial Court — ■ j 

Appellate Court slow to interfere with. 
Damages. 7 L, W. 415=23 M. L. T. 


-Discretionary 


on a wrong principle. 


See COSTS. 

46 2. C. 544. 


— Discretionary mattes — Costs — Order 

of first Court as to — No interference on appeal 
except when lower Court has proceeded on 
obviously erroneous principles. See COSTS. 

22 C. W. N. 372* 

■ Discretionary order — Order as to 

costs — Interference by Appellate Court when 
there is an improper exercise of discretion. 
See Costs, 16 A. L. J- 592, 

Discretionary relief — hiterference 

tmih exercise of discretion by first Court, token l 
proper. 

It is opposed to sound practice for an appel- 
late court to substitute its ov/n discretion for 
that of the court from which an appeal has 
been pre-referred. {Sir Latorence Jenkins.) 
Keh-mat-UN-Missa begum V . Price. 

42 Bom. 380=35 M. T. J. 262= 
23 M. L. T. 400=8 L. W. 53= 
5 Pat. L. W. 25=20 Bom. L- R 714= 
22 C. W. N. 601=16 A. L. J. 513= 
27 C L. J. 623=451. C. 368= 
45 1. A.61{P. G.) 


merely from demeanour but also from the 
mode and manner in which answers are given. 
[Sandersor., G. J., Woodroffe and Mookerjee, 
J. J.) Mariam Bibee v. Shaikh Maho- 
med IBRAHIM. 23 C. L. J. 306. 

^Interference— Hearing of suit — Pro- 
duction of evidence — Delay in-— Discretion, 
exercise of — Interference by appellate Court- 


Propriety. See C. P. Code, 


“Interference by in 


tion. See INTEREST. 


0. 13, R 
27 C, L. 

matter of 

210 . 


i. 

J. 119. 

discre- 

C- 265 


——^Judgment of— Adequate and satisfac- 
tory consideration of the points at issue 
essential— Mere judgment of reversal — Irregu- 
larity. See C. P, Code, 0. 41, R. 31. 

43 1. C. 973. 

Power of — Consolidation in Land 

Acquisition Cases — Inherent power — Exercise 
of discretion— No request for consolidation in 
lower court — Whether Appellate Court can 
order consolidation. See C. P. CODE, S. 151. 

34 M. L. J. 279. 

' Powers of — Cross objection against a 


Discretionary relief — j co-respondent, not related to matter in appeal 

with order of trial Court, when. j — Whether Appellate Court can allow. See G. 

Per MookerjeCt J.— An erroneous exercise of | P. CODE, 0. 41, R. 22. 28 C. L. J. 123. 
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Power of to allow valuation in court 

below’ to be reduced relieve party from 
liability to pay proper eourt-fec. Sec GOUBT- 
Fees Act, Sch. II, Art. ii. 

3 Pat. L. 3. iCl. 

Power of, to stay sale of immoveable 

property on application mude to it. Sec C P 
Code, 0. 41, RR. 5 and 6 M M L. J. 520. 

Question of law raised for tlw first 

time in, if can entertain. 

Per tMukkerjee, J. When a question of 
law is raised for the nrst time in a court of 
last resort, upon the construction of a docu- 
ment or upon facta either admitted or proved 
beyond controversy it is not only competent 
but expedient in the interests of justice to 
entertain the plea. {Sanderson, 0. J. TT'’’ood.- 
roffc and Mukherjec, JJ.) Shib Chandra 
Kar V. DEijCKEN. 28 G. L J. 123= 

48 I. C. 78. 

APPROYER — Core oh oration — Kecessii // — Oon~ 
viciion on untorrohoraied iesthnwny — Legality. 

A conviction based on the uncorroborated 
testimony or an approver is illegal. {Leslie 
Jones, J.) GURDIT SiNG-H v. THE CROV7N. 

52 P. L. R 1918=8 P. W. R (Cr ) 1918= 
44 I. C, 967=19 Gr. L, J. 439. 

ARBITRATION ward— Appeal— Coziri act- 
ing as arbitrator — Finality cf azcarcl. 

The general principle is that an award is 
final and cannot be questioned except upon 
such grounds as corruption or an illegality 
apparent upon the face of the award, and there 
is no reason for departing from the principles 
where the Court itself has been appointed and 
has accepted the office of arbitrator. 

Where the Court itself is appointed to act 
as an arbitrator, no separate award need be 
passed inviting the parties to put in objeotion.s 
before passings a decree. Such an award is in 
itself a decree, . 

Where in a suit, after the Judge had 
examined the documentary evidence and 
inspected the ground the parties agreed that 
he should give his decision without any wit- 
nesses being called, and that they would 
abide by his decision. Held, that the decision 
was in the nature of an award and that no 
appeal lay against it {Saunders, J. CJ 
MAUNG KALA V. AIAHNGMEIK. 

44 I. C, 622. 

Award — Application for enforcement 

of award — Presence of all arbitrators, if necea- 
sa,xy. See (1917) DIG. COE. 33 ; ABU Haatad 
V^AEIRA 7} Golam Sab war. 22 C. W. N. 

^ 301=25 G.L.J. 396=40 I. C, 422. 

— -Award— Construcimi of — Itesirict mn 

o« alunaikin jur indefinite perhd^Farties only 
hound. ' _ - . , 
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A term in an aw'ard which restricts the 
alienability of property for an indefinite period 
whichmay possibly extend to generations ought 
not to be held binding upon a person or a class 
oi persons not expressly mentioned as 
being bound by it. [Rattigan, C.J. and Shah 
Din, J.) Diwan chand v. Hakim rai. 

38 P. R 3918=37 P L- R. 1918= 
28 P. W. R. 1918=43 1. C. 674. 

Award — Costs of reference — Private 

reference — Arbitrators if empowered to award. 
See Arbitration, award, Validity. 

27, G. li. J, 104 

-^A.ward — Criminal Procedure Code, S 

145— Proceedings under — Reference to arbitra- 
tion and award— Acceptance of, by both parties 
— Order of Court on awAi’d—Vaiiditv of. See Cr. 
?. CODE, S 145 4 Fat. L. W. 104. 

A.zca)'d—Oral — Azco.rd not made a rule 

of Court, if effective to transfer property— 
Hypothecation bond of less than Ls. iOO in 
value — Award effect of, in India. 

In pursuance of an oral submission to arbit- 
ration by certain members of a family of their 
claim to various properties, an oral award was 
given by the arbitrators by which a hypotheca- 
tion bond of the vaule of less than Hs 100 was 
allotted to the plff. who, however, was not the 
person in whose favor the bond had been 
executed, The award was not made a rule of 
Court nor did the holder of the bond assign 
it to the plfi. In a suit on the bond by the plfi. 
held that the award had the effect of pas dag 
title to the plff, who was therefore entitled to 
sue on the bond. 

It is not essential to the validity of an 
award that it should be in writing. 

Per Seshagiri Aiyar, J {Napier. J. contra). 
In India an award made on a reference to 
arbitration without the intervention of the 
Court has the effect of a judgment though not 
made a rule cf Court [Seshagiri Aiyar and 
Napkr, JJ.) AMIR BiBI v. AROKiam. 

34 K. L. J. 184=45 I. Q. 813. 

Award— Decree ozi— Withdrawal of 

porthn of claim after reference. 

It is not open to one of the parties to a suit 
after having referred all the mattters in dispute 
to arbitration, to withdraw a portion of the 
claim without the consent of the other party. 

An arbitrator, to whom a suit for partition 
of certain moveable and immoveable properties 
was referred for arbitration, made two succes- 
sive awards, the later modifying the earlier 
The Court, allowed the plff, to withdraw his 
claim with regard to matters not decided by 
the awards, and made a decree setting out 
both the awards ; 

Held, that the procedure adopted by the 
Court was improper and that the decree and 
j the awards must be set aside and the case sent 
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ARBITRATSON, 


: SRBITRATION. 


back to be tried by the Court in accordance j 
witii law. {Ohaiterjec' c^nd, iVnlmsleji. JJd ! 
PUBNA CHAI^fDRA HALDAE v . KUIsJ'A BEHARI ! 
HALDAR. 28 C. L. J. 275^=46 I. C 577 I 

'Award — Existence of, if a defence to ; 

a civil suit regarding matter covered by award. , 
See (1917) DIG. COL. 42. AMAR NATH v. j 
ISEAR Singh. 99 p. R. 1917=173 P. W R. 

1917=43 i. C. 350. | 

Award— Illegality patent on the face i 

of the award — Efiect— Validity of award based 
on erroneous view of the law — Effect — English 
and Indian law. See C. P. CODE. SCH. 11-8. 14 
(c). 34 L. J 323. 


Award — Validity of — Reference Oy 

guardian of minor’s interests— Revocation of 
submission by guardian— Nobody to protect 
the interests of the minor — Award invalid 
Suit by minor to set aside, maintainability of. 

Sec c P. Cods, Sch. Ii, Paras, lo and 2i 

34 M. L J. 71. 

Award — Validity of — Reference to 

three arbitrators — Award by tvvo. illegal and 
liable to be set aside. See C. P. CODE SGE. II 
PARAS 12 AND 14. (1918) M. W. N. 477. 

Aroo.'^d — Vc'iidiiy of — Written ',iotice 

to cm of the parties, absence of — Award^ ealyi 
in part— Enjoy cement of — Costs of arhitrai^^on 


Award— Review by arbitrator — Juris- 
diction. See (1917) Dig. COL 34. AMAPw 
Natk ISHAR Singh. 9B ?. R. 1917 = 
173 P. W R. 1917=43 i G. 350. 

Award— Suit to enforce — Nature of— 

Small Cause Court — Jurisdiction— Provincial 
Small Cause Court Act, Art?. 15 and 24— Effect 
suit to enforce part of award— Maintain ability, 
See (1917) Dig. Col. 42. j:unj BEBARVr. 
GOSTO BeHAEY 22 G . W H. 56 = 

27 C Ii. J, 486=42 L G. 590. 

Award— Validity of — All parties to 

the suit not parties to the reference— Award 
invalid — Objection to v'alidity of award can be 
taken at any stage. See 0. P. CODE, SCH. II, 
Para. (1) 34 M. L. J. 71, 


—Power to award. 

An absence of a written notice to one of the 
defts. does not necessarily invalidate an 
arbitration proceeding. 

Where an order for costs was made in an 
award made on private reference to arbitration 
which could be expunged and the remainder 
of the award would thereby remain unaffected. 

Eeld. that the award could be enforced to 
that extent. 

Ouut re.— Where the principle, that when 
I a suit has been referred to arbitrators, they 
I have authority to deal with the^ costs of the 
[ reference and the award can be extended to 
private reference to arbitration. {Mooherjec 
and Beachcroft, JJ . ' MOHENDRA NATH DAS 
1 1). Mohilal KOLAY. 27 C. L. J. 105= 

; 53 1, C. 770, 


« Award— "r alithtif of Decision by some \ Costs of — Private defence — Aibitra* 

only of the arbitrators invalid. i award costs. See ARBITRATION. 

An award made by some only of the arbitra- r AWARD, 27 C. L. J. 105. 

tors to whom certain disputes betv/een the | 

parties, were referred, is invalid. {Kannaiiia \ Reference— Agreement to refer-Death 

DnZ, A. J. C.) GUR BAKSH Singh v CHUTT.4 j of two of the arbitrators before application to 
Singh. 5 0. L. J, 47l=57 i. c. 960 | :Qie agreement was made to the Court— Agree- 

i ment incapable of performance. See C. P. 

Award-Validity of— Omission of one | CODE, SCH. II. PARA. 17 (4) 55 L C. 866. 

oj the arhitraiirs to sign the award — Minor ; 

irregidarhnj, ' PLefareme to — Application by some of 

Where an award is arrived at by the aibit- j parties only— Ref erence , if legal. 

rators of both parties and represents their de- j .-Whether an order of reference to 

cision, the failure of the arbitrator of ope | arbitration made by the Court on the appliea. 
party to sign, does not render it invalid. I Qf and one of the defts is legal 

{Walsh, J.) MampeooL 0- Sahi bam. \ [Fleidier and Hnda JJ ) Habidas Det v. 

43 1. C. 154. kailash Chandra Bosb. 44 I c 480. 


Avf^td — Validity of— Private reference 

— All arbitrators not taking part in the pro- 
ceedings up to the delivery of the award — 
Award invalid on the face of it. See C. P. 
CODE, SCH. II, Para. 14 (c). 

16 A. L. J. 307. 

— Award — Validity of— Public policy— j 

Contravention — Agreement to refer non-com- 
poundable offence to arbitration — Award, not 
enforceable. See CONTRACT ACT. S. 23. 

57 I.C. 306 


Deference— Arbitrators, poieer of, to 

decide question of costs— Scope of their autho- 
rity . 

j On an application by the parties to a suit 

1 to refer their disputes to arbitrators, an order 
of reference was made describing the matter 
in difference a a entered in the plaint and in 
the defendant’s written statement. An award 
was filed granting the pifi. an injunction 
prayed for by him and ordering the defts. to 
pay the plff’s. costs. 
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Held, that e.s the plaint incraded a prayer 
for cost? and that as the arbitrators were dir- 
ected to deal with all tha questions raised by 
the plaint nnd the ^Yritten- statement for the 
defence the arbitrators acted wdthin the scope 
of their authority in deciding tha question of 
costs. 

w^hen a reference to arbitration in a suit is 
general and of the whole case the power of 
dealing with costs rests with the arbitrators. 
91 P. R. 1888 Ref. [Drake Broke man- J.O ) 
Dhaen Dildae Shan. ^6 i. C. 182 

— — -Reference— Court acting as arbitrator 

—Award final and not opsn to anpeal. See 
AEBITSATION, AWARD. I. C- 322. 

- — -Reference to — Criminal Procedure 

Code, S. 115 — Procedings under— Award- 
Acceptance of, by both parties— Order of Court 
thereon* validity of. See Or® P. CODE, S 1-15 
^ Pat L. W. 1C5. 

Reference to— Award out of court— 

Minor pifi. represented by mother and guardian 
applying to Court for decree in terms of award 
— Decree passed without reierence to 0 32, 
R. 7 — Validity. See C. P. CODE 0 32 R 7. 

20 Bom. L. B. 970. 

— Reference — Parties to— All parties to 

the suit including ex ixirie defts. to be parties 
to reference through court — Award otherwise 
invalid. See C. P. Code, Sch, II, Para, (1), 

43 L C. 16S. 

Reference to — Stay of sU't for limited 

period— Grounds for— Probability oi bias of 
umpire. See ARBITRATION ACT. 

12 S.L. H. 4i. 

Reference— Subsequent suit on the 

same suhiect-matter— Award pending the suit 
—Validity of— Whether court can pass a 
decree in accordance with the award — C P 
Code Sch. II, paras. 18 and 22— Sp. Eel. Act, 
n.See (1917) Dig Cod. S7 ; appavu V . 
Seeni Rowtheb. 51 Mad. 115= 

33 M L. J 177=6 L. W. 253=52 I. C. 515. 

Reference through court— Refusal of 

one of the arbitrators to act— Appointment of 
new arbitrator — Power of — Practice. See C. 
p. Cr, SCH. 11, Para. i5. ' 

112 P. R. 1918. 


— ■ B eference — V alidifcy of — Concurrence 


of some of the parties only — Rerarence in- 
competent — Award invalid even against 
consenting parties. See 0 P. CODE SCE. il 
PARA. 1. 27C.L. 3.339. 

*Befereme . to — ValidUy of —Suit for 

resiii'Uikni^ of conlugal rights — Court ij can 
refer entire suit io cerbitraiion. 

Where in ^ suit for lestitution of conjugal 
, rights the Mxmsifi delegated, the entire suit to 


; ARBITRATION^ ACTS. 3 

' persons appointed by the parties as arbitrators. 

Hold, that the grant or refusal of a decree 
i for restitution being entirely within thediscre- 
i tion of tha Court, the Court couid not delegate 
us function to arbitrators and the case should 
; be tried on its merits [Shadi Lai, J.) KALA- 
; BATU V. PRABH DIAL 78 P. L. R. 1918= 

^ 80 P. W - R. 1918=55 i.G. 163. 

i Sla.v of 'procredLogs — Disputes arising 

I out of a cordract vreviding for reference to 
: arbitration— Contract nirpeachcd as fraud ur 
\ lent in suit — Stay of arbitraiion proceedmgs 
! psndente lite. 

' In a contract of purchase and sale of goods 
! between pl3 and defts. there was the usual 
' clause for referring disputes arising out of the 
! contract to arbitration. Pifi repudiated the 
I contract on the ground that the broker in the 
'i transaction did not disclose that he was a 
partner of the deft’s firm. Defts. maintained 
I that pin. was still bound to take delivery of 
I goods and on pliPs refusal referred the dispute 
I to arbitrators mentioned in the contract. The 
i pl£. filed a suit for a declaration that the 
I contract was not binding on him and obtained 
, an order from Court restraining dsits, from 
■ proceeding with the arbitration . 

I Held - that as this was a case where the plff. 

I was impeaching the contract on the ground of 
I fraud, the court below was right in staying the 
I arbitration proceedings until the suit impeach - 
I ing tbs contract was decided. Hdis v. Moore 
i i. Q B, 253 Rel (Sanderson 0. J. and 
! Wi'Odrojfc, J) Ga-tanand MASKARA V. 
i Sheik Tales Jalaluddin. 

22 G. W. N 535=56 1.0.^173 
i 

I ARBITRATION ACT, (IX OP im)~AThitra^ 

' lion— Lief trence-— Stay of sun — Groioids for— 

. Probability of bias of umpire, 

Prazt.J-C. An arbitration tribunal in v/hich 
the ultimate deoision rests with the nominee 
of a class having a particular interest is not 
an impartial tribunal. When a Court finds 
that the agreement for reference to arbitration 
provides for the appointment of an umpire 
who will most certainly tilt the scales against 
i one party, the court should retain its jurisdic- 
‘ tion to try the suit. 

Per Fawcett, AH.C. The court should exer- 
cise its discretion in refusing to stay a suit in 
a sparing and cautious manner and should not 
do 30 unless the applicant can establish that 
there is good ground for apprehending that 
there will be failure of justice if the reference 
to arbitration is allowed to proceed. [Pratt, 

J. C, and Fawcett, A. J. C.) MESSRS., 
Goveedhandas Vishindas V. Messrs. 
RAMCHAND AIANJIMAL. 12 S. L. R, 51= 

57 I.G. 783 

gg 5 S—ArbitraticM—' Neglect . of - 

arbitratGr—Beference if re-oocahle loitlwut leave 
of Court— Procedure, 
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ARBiTSaTIOK AOX, S. ii. 


. Lmamism. 


Once_ a valid submission lias been made to 
an arbitrator. ii] is irrevocable without leave 
of the Court, under S. 5 of the Arbitration Act. 
If the arbitrator refuses or neglects to act, 
the procedure laid down by S 3 of the Act 
should be adopted. So long as the arbitrator 
holds bis mandate unrevoked, the parties 
cannot appoint a fresh arhitratcv, { 'Jroii-ch 
A. J, 0.) D WAR Alt A Prasad v. Firai op 
DIPCHAND PAESRAM. 11 £. L R. 101= 

U L C. 360. 

S. ii .(2 ) — Proceedings under— G. P. 
Code, S. 104 {i], apolicability of, See C. P. 
CODE, 8. 104 (f). ^ 45 Cal. 5C2. 

ARMB ACT (IX OF 1873), Ss. 4. and 13— 
ArmS'Dej^ flit: 071. 

The definition of Arms''' in the Indian -Arms 
Act is not exhaustive and the true meaning 
must ba arrived at by consideration of the 


aci'ug unuer, 

whether m executive or judicial capacity. 
Cr, p Code s. (l , (a) (6) and (7). 

35 M. L. J. 686. 


See 


ARltjaaT Cudar warrant not signed by arsv 
body MAcape from custody, whether iliegal 
See Pexal Code, 324 and 353. 

(1918) Pat. 285, 

I ASSAS! LAND AMD 5S¥ENU£ RSGULA 
: TIOfI il OF 1885) £. B^-Ber.cfal Esiaies Parti- 
' Soon Act UJII r/iaio), 5, Il2--Imxj?rffct 
. yariiri'Cn, if ca^i he (Ejected — Flcde of partition 
' — J'jv'sdirilon oj Civil Cco.rt. 

I In considering an application for partition of 
j a whole estate quest-ions as to the manner in 
I which the partition is to be carried cut must bs 
^ raised before the Revenue authority. 


circumstances in each case. F either the length, 
breadth nor the form of the blade ci a w’sapon, 
nor the handle, afiords any certain test of its 
classification as “Arms.'' Ai'hatever can be 
used as an instrument ci attach or defence, and 
is not an ordinary implement of domestic 
purposes, fails within the purview of the Act. 
34C. 749 appr. (Scott Smith and Broadway. 
JJd ewferor V Ealla Singh. 

32 F. R 'Cr.) 19i8=::4S L C. 536. 

^ — Minor — Possession uj anus 

2 oithoiU licnLce— Of fence. 

A minor who has in his custody and under 
his control arms without a licence is guilty of 
an ofienca under S. 19 (f) of the Arms Act, 
there being nothing in the Act to present a 
minor being guilty of an ofianca thereunder. 
{Banerjea and Tudbaii, JJA EMPEROR v. 
Ghuladi Husain. 5C All. 420—16 A L. J. 

323==M I C 975=19 Gr. L J. m. 

Ss. 19 (f) and 30 , — Power of search — 

Possessirn of ‘unlicensed arms— Search by Snb 
Inspector without warrant — Officer in charge of 
re‘porting statio^i—Legalny, 

Under S. 30 of the Indian Arms Act, the 
power of search in respect of an ofi'ence punish- 
able under clause (f) of S. 19 of the Act is to 
be made in the presence of some officer 
especially appointed by name or in virtue of 
his office by the Local Government in this 
behalf, and the provisions of Chap. VII of the 
Act did not render illegal search made by an 
officer-ia-charge of a reporting station without 
a warrant from a Alagistrate. 

A Sub -Inspector of Police who was in charge 
of a reporting station searched the house of 
the accused reported as being in possession of 
arms without a license. The said officer had 
not a iicansQ from a Magistrate, but he was 
specially empowered by tha Local Government 
in virtue of his office to make such a search. 
Held_ that the search was not illegal. {Piggoit^ 
J.) Babu Ram u. Emperor. 16 A. l J. 

721=47 9. C. 801=19 Cr. L. J. 949. 


I Certain Lands m mouzs D "were common to 
taluk A and five other taluks which had also 
lands and shares in other mouzas in which 
I taluk A nad no share in common with the 
other fi-ve estates or taluks or any one of them. 

Held, that the owner of a more than S annas 

■ share in taluk A was entitled under 3. 97 of 
' the Assam Land and Revenue Authorities. 

1836 to claim from the Revenue Authorities an 
imperfect partition of taluk A as between him* 
self and his co-sharer:; and obtain the separa- 
tion^ and aliotmeni to taluk A of its pro- 
portiocate share in lands common to that 
e^rtata and the other estates. Tke consent of 
the recorded co-sharers holding in the aggre- 
I gate more than a half share in the aix estates 

■ or in the lands common to tho.se estates in 

' meuza D is not neces.sary { 'Veienon and 
: Rkhardsen, JJ.) BROJENDRA EishORE Roy 
^ CHOWDHURT V. KA.liku?uae Ceowdeuby. 

I 46 I. C. 967.* 

I ASSESSMENT —Lease of certain lands for 
, crushing salt. Principles of. See HATING. 

20 Bom. h R. 639. 

ASSIGNMENT— Consideration— Absence of — 

Rights ot assignee of decree to execute. See 
C. p. Code, 0. 2i, R. 16. 

(4918) M. W. N. 607. 

Co^isideration for — Stranger if can 
Question — Assigiior denying validity of assiqn- 
I r.ient-Effect if. 

' As a general rule where an assignee sues for 
j his assignment and proves it, an adverse party 
j cannot take the objection that there was no 
I consideration for the a^ssignment, but the rule 
j is not invariable and does not apply where the 
transferor being a party to the litigation, does 
not admit the assignment bud on the contrary 
pleads that it is fictitious and without con- 
sideration. (Knox. J.) ManGAD PRASAD v. 
Nabi Baksh, 43 I. C. 74. 
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ASSiGMENT 

■ Equitable — What coustituies — 

Auihoritv lo collect amount of decree and pay ■ 
himself out of collections. See Ey>UiTAr;iiE 
ABfclGMJEST. I. C. 335. : 

Of property pending suit — Suit deci- 
ded against assiguor—No appeal — Assignee 
not mads a party to suit— Right of assignee to 
appeal and to continue suit. See C. P. CODE, 
SB. 143 AND 622, R, 10. 51 Mad 510, 

ATTACHMEI^T—Eafore judgment — Applicabi- 
litv of. C. 21, R. 63, to cases of See C. P 
CODE, 0. 21, R. 2d. 35 M. L. J. 231 (F. B.) 

Before judgment — Cessation of. with 

dismissal of suit — No revival when decree 
reversed on appeal. S^e- C. ?. CODE, 0. 39 Re. 

9 AND 11. * P 6 229. 

Before judgment— Dismissal of suit 

— Omission of court to withdraw attach- 
ment — Suit decreed by appellate court — 
Pgect. See C. P. CODE, 0. 3S, Re. 9 AND 11. 

22 G. W. H. 927. 

Before judgment — ^Object and effect 

of — Attachment by consent of non-transferable 
occupancy holding— Objection to sale in esa^ 
oution — Maintainability — Estoppel. See 
ESTOPPEL. 5 Pat. L. W. 185. 

Before judgment — Small Cause Court, 

jurisdiction cf — Attachment of immoveable 
property — Validity. See 14 N. L R. 1. 

Before judgment — VV'hac is — Order 

before judgment for attachment — Actuai 
attachment after judgment— -Validity subse- 
quent dismissal of execution application— 
Effect on attachment. See C. P. CODE, 0. 33, 
Re. 5 TO 11. (1918) M. W. N. 606. 

—^Bevival of — Sale pursuant to — Sale 

set aside for reason other than decree-holder' s 
defaidi — Effect on prior attachment-^ Fresh 
attachment — Necessity. 

Where an execution sale is set aside for any 
reason other than default on the part of the 
decree-holder the attachment which had been 
obtained prior to the first sale revives to 
support a subsequent application forexecutioo, 
and no fresh attachment is necessary. 20 W. 
R.20, 21 W. R. 435, 34 All. 190, foil. 13 C, 
E. E 240, 36 I. C. 2S0 ref. {Cliavman and 
AiUnsm, Jd.) MaHABARAT DXJTTA v. SDRJA 
Kanta DE. 3 Pat. L. J. 310=(1918) Pat 
343=451.0.589- 

ATTOSTATION— Mortgage — Execution — - 
attestation before execution— Efiect. See T. P. 
ACT, S. 59. (ISIS) M W. N 853. 

BAILOR AHD BAILEE— 'Negligence— Onus of 
proof on plfi.— Duty of bailee, to, produce all 


benami. 

available evidence See CONTRACT ACT, Ss. 
loi AND 15-2. 27 C. L. a. 615. 

BEJJAMi — Evidence of — Possession ' — Title- 
deeds. 

■Where a purchaser is neither in possession 
of the property nor of the sale- deed, the pur- 
I chase is in all probability a be^mnii purchase. 

iPce and Counts -J. J.) BGBU BiSHSNDATAE 
' SINGH V. -JAlSEPvi KUES. (1318) Pat. 323. 

• Tesc <f Hindu Laiv — Fat her— P urohase 

cf property lai name rf soro — Presuvrption as to 
own'' r. Flip — Transfer by son — Treaisjerec han- 
ing w tice of ncizire of sen’s iiile — Effect—' 
Esicppel — Property purchased by father in the 
name of his sen — Sale bij son to a third poriy — 
.VP Pi ■' — W’hen vendee has indications of 
<i‘ -.1 ■: S. : •''.’s tiile. 

Where a father, whether Hindu or Aluham- 
madan, purchases a property in the name of 
one of his sons the ordinary presumption is 
that it is a benami transaction and not that it 
is an advancement in favour of that son. 6 
if I. A. 53 (P C.}, 13 M. I. A. 232 (P. 0 ) and 
13 TP, E. I IP.C-), ref. 

When it was found, 

(1) that the father .supplied the purchase 
money of the site ; (2) tha'j he was in posses- 
sion of the title-deed and has produced it ; (3) 
that he was in possession of the property : {!) 

I that he erected a building on it at his own 
i expense ; ^o) that ho received rent for part 
1 of the building Edd that the sale was really 
I benami 

Held further, that as the vendee from the 
son had various indications which should have 
led him to make inquiries into his vendor's 
title and received moreover direct notioe of the 
father’s claim at the time when the deed was 
presented for registration, bo could not urge 
that the father was estopped by his conduct 
from setting up a title as against him. 22 Gal. 
909 (319) (P.C.), ref. [Scott Smith and Skadi 
Lai, JJ.) GhuLAM DASTGIK v. TEJA SinGH. 
73 P. R. 1918=159 P. W- R- 1918=47 I.G.3G7. 

Test of— Source of purchase money— 

Possession of real oimier — Constructive noiioe 
of title. 

The source of the purchase money is a very 
important factor in determining the question 
whether a transaction is benami or not. Actual 
possession or receipt of rent of the property is 
another criterion. When the real owner has all 
along remained in possession and enjoyment 
of the property, that circumstance is construc- 
tive notice of the benami nature of the trans- 
action. [Skadi Lai, J.) RAM Sartjp v. MAYA 
Shankae, ' - 

46 P. R. 1918=46 P. L. R. 1918=33 P, W. B, 
191^=43 1.0.556. 
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BENGAL CESS ACT. S. 54. 


BENAMIDAR — Execiiticn of decico by bena- 
midar assignee. St:c C P. CODE, 0. 21, E. 36. 

7 L. W, 201. 

-- — - — -Proceedings and decree against— Peed 
oivner whe7i bound—DcHvery of s'!;mh'dual 
possession — Ejftct oj\ rai idle of real on-n-rr. 

Although a decree c gainst a benamidar may 
bind the beneficiary symbolical possassioii 
delivered in execution thereof is of no avail 
except against the a ;tual party to the suit or 
the proceeding in execution, and the beneficiary 
who was no'party to either is not afiected by 

it. 

Qncpre . — Whether when a money decree has 
been obtained against the benamidar, the 
beneficiary is necessarily bound by the sale of 
the property held in benami in execution of 
the decree {Bichardson and Bcachcroft, JJ.) 
Satish Chandra. Sarkar v. Bsojogopal 
DDTTA. 22 G. W. K. 807=43 I. G. 1C4. 

Right cf suit— Extent of. 

The observations of the Privy Council in i 
some cases that the benamidar has no title ! 
must be confined to cases where the benamidar I 
sets up a title as against the real owner so as 
not to allov,^ a third person to delay oi evade 
performing his own undoubted obligations to 
the real owner of a right or to the benamidar 
who is suing to enforce the right, even where 
the suit is in ejectment by the benamidar for 
possession of immoveable pro perry. iSadasiva 
Aiyar and Bakeiaeli, JJ) CHELLAAI Ghstti 
V. SHENI Chetti, (1918) M. W N. 22S= 

7 L W. 201=43 I G. SOI. 

Right io sue — Benami rncertgagee , if 

can sue on mendgage. 

A benami mortgagee can sue on the morfe. 
gage though the beneficial owner is not added 
as a party to the suit. 19 G L. J. 196 ; 37 A. 
113 full. {Spencer and Seshagiri Aiyar JJ,) 
SiNGA PILLAI V. AYYANERI GOTINDA 
EEDDI. 41 Mad. 43S=(1S18) M. W N 107= 

43 1 C. SG3 

[This point is now the subject of a reference 
to the Pull Bench — See also the recent decision 
ofthaP.O. in CHOUDHRI GUR Narain v. 
Seed Lal Singh. 36 M' L. J. 68. 


' thac the ' CommiiLee " was a sort of Co-oper* 
ative Benefii; Society censisting of 27 members. 
The modus operand i was that each member 
paid a monthly subscription and that the 
total subscriptions for each mo 2 ith were 
j collected in a single “ pool ” and were made 
I over to each subscribing member in turn until 
I all the members had nikcn it once when the 
I cycle began again. 

I Held, that if it \vas plaintifi who refused to 
I continue his subscription, plaintiff must prove 
that be has a right to a refund and if so 
when, hut if the defendant is responsible for 
; the breach, the burden oi proving that no 
' refund is claimable lias on her. {Le Rossignol, 

; /.) Ghulaai Haidar u. Hussammat 
BH.AGAN. 77 P, E. 1913=157 F. W, E. 1918= 

47 I. C. 415. 

BENGAL AGRA AND ASSAM CIVIL COURTS 
ACT, (XII of 1S87) S 21 (4) -.Additional Ses- 
sions and Subordinate Judge of Jaunpur— Ap- 
peals from Court of Munsiff Court of Juris- 
diction subordinate to him — Cr. P. Cods, 
S. ISo — Whether can entertain application for 
sanction. See (1917) DIG. GOL. 45 : Emperor 
V. Jagru? ShuivUL. 40 All- 21= 

ISA.L, J. 844 -=42 I. C. 915=19 Gr. L. J.4. 

I BENGAL CESS ACT, (IX of 1880) S, 20— 
I Tenant’s land entered in road cess return as 
j zerait— Mo dishonest intention— Whether a 
i suit for rent barred. See (1917) DIG. COL. 46; 
I JOGESWAB bINGH V. RAAIOO SINGH 
I 2Pat.L. W. 42=43 1.0.497. 


j — -S, 20 — Tenant’s land entered in past 
1 Sch. A — Effect on maintainability of suit 
for rent— Malik’s land. See (1917) Dig. Col, 
45 ; Bam GOBIND CHOWDBRI V. THAEUR 
I DAYATj JhA. 2 Fat- L. J 668=2 Pat, L W- 
! 41=43 1.0.601. 

f 

S. 20 (5)— Applicability — Suit for 

recovery of money value of sh?,re of landlord 
in respect of produce of Bhaoi Batal Land. See 
(1917) Dig. Cod. 49 uphndra Lad Mxpser 
: V. MOTI Thakur. (1918) Par. 166=2 Pat. 

I L J. 617=2 Pat. L. W. 35=41 I. G. 62. 


Right to sue for possession. i 

A benamidar is not competent to maintain I 
a suit for possession of immoveable property ! 
2i C. W. M. 280 ; 6 M, I A. 53 ; 13 M. I, A. 
395. 22 B. 820; 18 A. 69; 43 C 504 Kef {Imam, 

J ) GUYANDhanGERi;. GONDER. 45 1. C. 794. 

BENEFIT SOCIETY— Co-operative Beyiefii 
Society— Sub scriheP s claim for ref tend of his 
subscript ions— Mainicmiahility — Co^idiiions 
Plaintifi sued for a refund of his subseip- 
tiions to the '' Committee” managed by defen* 

' dant on the ground that the . latter owing to 
certain family squabbles refused to accept any 
more subscriptions from- him. It appeared j 

3 


^Ss 64 and 56— Right to recover road 

cess on basis oj re-vahiatio^i — No 7iciicc under 
S. 54. 

In a suit to recover arrears of road cess pay- 
able under the re-valuation of 1907 in respect 
of certain rent-free lands held by the defts. 
within the pifi’s. tenure ; 

Held, that the notice required by S. 54 not 
having been published by the plfi. the defts, 
were not bound to pay the cesses upon the 
basis of the re- valuation of 1907. {Ricluirdsan 
and Beachcroft, JJ.) BarANASHIBASI MUKER- 
jee7;,Hari Krishna Shaha. 441. c. 32, 
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BENG. COURT OF WARDS ACT S. 6. i BENG. LAND. AND TEN. PRO. ACT.S. 9o 


BENGAL cOUht OF wards ACT HX OP | 
1879). Ss. 6 (c) and ^gahist dkoucSil- | 

Jied, propri^'-O'r mule')' Cout'l rf Wards — i 
Manager of douri of Wards if ntcessary party. ' 
Whare a Court of Wards is in possession of , 
the prcpertv of a disqualified proprietor under ; 
8. 6 (c) of the Bengal Courts of Wards Act, a , 
suit brought against such a proprietor based 
upon contract may proceed without causing 
the deft, to be represented by the Manager of 
the Court of Wards. Also a suit for a declara- 
tion of title to or for recovery of possession of 
property which is not in the actual possession 
and disposal of the Court of Wards under Ss. 
25 and 5 of tha Act. may proceed against the 
proprietor alone [Mullick and ThornliiU, JJd 
Mahomed ABUS Salem v. Kai^falmukhi 
5 Pat. L. W. 92=56 !. C. 316 

“S 55~-Notice in a civil suit to be 

served on whom — Irregular service of notice 
not vaild. See (1917) Dig. COL 47; JaNKI 
Kueb V. Sri Kamanaujear. 3 Pat L. W, 
218=53 i. C. 405. 

S 55 — Manager of Court of Wards — 

Power io institute suit ^vithoui Court's sanction 
if can proceed loitlmd Court's orders* 

The law gives the Manager of a Court of 
Wards, power to file a suit in anticipation of 
sanction when the suit would otherwise be 
barred by limitation. Such a course should 
be adopted where there is very little time left 
to get the authority of the Court of Wards. 

Though a plaint may be filed in order to 
prevent a suit from being barred by limitation 
the suit shall not be proceeded with except 
under the order of the Court. If a suit be 
proceeded with without such order, all pro- 
ceedings taken subsequently to the filing of 
the plaint, being without jurisdiction, should 
be set aside. 


In efiecting a partition of an Estate the 
Deputy Collector allots complete holdings to 
the various -shares, he separates a holding only 
when it is absolutely necessary to do so. 
{Snarfuddin and JJ.) RAl BaBU GOLAB 
Chand Saheb V. Syed salka Hussain. 

5 Pat. L. W. 6=36 I. C. 513. 

BENGAL EXCISE ACTi'Y of 19C8) Ss. 45 and 
90 — Amending Act VH of 1914, S. 2, cl 11— 
Medicinal preparation containing alcohol — 
Manufacture and sale of. See (1917) DIG 
COL. 51 GANESH CHANDRA SiKDAR v. 
EMPEROR. 45 Gal. 82=22 C W N. 323 = 
26 C. L. J. 342=§0 i. G. 740. 

"Ss. 46 AND 83 [s.) —C on plaint of 

offence under S. 16 hy police officer below the 
Stoiion House officer in rank — Jurisdiction of 
Magistrate to taJ:e cognizance of the offence — 
Criminal Pro. Code. Ss. 530 (p) and 537. 

On the report of a junior officer of the police 
below the rank of an officer in charge of a 
Police Station, a Magistrate took cognizance 
of a case under S. 16 of the Bengal Excise Act 
i and convicted the ofiender. 

Held, tha-i the Magistrate’s proceedings were 
void under clause (p) of S. 530 of the Or. P. Code 
inasmuch as he was debarred by 8. S3 (a) of 
the Bengal Excise Act from taking cognisance 
of the case on such a report or complaint and 
that the defect in tha proceedings was not a 
mere irregularity to which S. 637 of the Cr P. 
Code applied. {Richardson and Huda, JJ.) 
Jalaluddin Peshawari V Emperor. 

47 I. G. 813=19 Cr. L. J. 961. 

BENGAL LANDLORD AND TENANT PROCE- 
DURE ACT. {¥111 of 1869) S b2.— Transferee 

of a port'ion of non> transfer able lioldhig, 
whetliei' can make deposit under. 

I Where in execution of a decree for rent the 


In the oircumatanoes of the case, the land 
being chur land, the Manager of the Court of 
Wards was held justified in instituting tha 
suit without the authority of the Court of 
Wards, although there was soma time between 
the date of the institution of the suit and the 
date on which the limitation would expire j 
from the time when the causa of action arose : 
{N. B. Chatterjea and Bichardson. JJ.) 
piGENDRA Chandra Sen 7;.NIbitya Gopal 
Biswas. 22 C. W. N. 419=27 C. L. J 125= 

43 I. C. 184. 


landlord decree- holder proposed to eject the 
tenant of a non-transferable holding under the 
provisions of S. 52 of the B. T. Act and to 
avoid the ejectment, a third parson claiming to 
be a transferee from the tenant sought to make 
the deposit provided for by the section 

Held, that having regard to the principles 
laid down in 18 C, W. N. 971 (£’. B.) the 
transferee could make the deposit. {Teu^wn 
\ and Cuming, JJ.) Kali Kishore Das v, 
Gopal Ram Shaha. 23 c. W. N. 132. 


BENGAL estates PARTITION ACT, (HI OF 
1876) 'S 119— B. T. ActiVII of 1876)- Parti- 
tion commenced under— Suit for declaration 
qf title to an occupancy holding— Onus of prov- 
ing partition under new Act, See ( 1 917 ) Dig. 
OOL. 60; BALDEO SaHAI u. BRAJNANDAN 
SAHAt. (1913) Pat 164=3 Pat. L. W. 266= 

431. C, 389. 

' ' ■ Pariii^iby Collector^ Allotment of 

coauplete holdings ds far as possible. 


Ss, 59, 64 and 65 — Sale of'7io7i-trans^ 

ferahle holding in executio^i of a decree for 
rent, if permissible in Sylhet Dt .—Bengal Ten* 
Act, if applicable. 

The respondents who were S annas oo- sharer 
landlords of a jote in the District of Sylhet, 
obtained a decree for rent in a suit in which 
the other co-sharer landlords were parties, and 
applied for execution of the decree by sale of 
the non-transferable jote of the judgment- 
debtors, The lower Oourta trqatqd the case as 
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3EKG LAl^D REGN. ACT S. 78. 

one falling under the provisions of the B. T. 
Act : 

Keld, that the case governed by the 
provisions of Bengal A.ct (VIII of 1369) and 
not the B. T. Act. As the holding vras not 
transferable, the decree-holder cannot obtain 
satisfaction of his decree by the attachment 
and sale of the nomtransferable holding of the 
judgment-debtors under the provisions of 
S. 59 or S. 64 of Bengal Act VIII of lS'-9. 
{Teunon and NetvhouJd, JJ.) ALOE CeAEDRA 
Pal r lALURAM BAMASUT 

22 G. W N. 603-45 I. C. 762. 

BENGAL LAND REGISTRiTION AGT CYIi 
OF 1876) Sa.73 and 81 — oj us'ufruc' 
iuary mcrtgage from yroprisk^TS ivuo had 
previously granted a patnil-ease to tena:nis — 
Bight to rec 'vcr rend -m excess of share register^ 
ed—'Beni and malihar.a d-lsiinciicn leiween — 
Mortgagee If comes under 8. 81. 

In a suit by the pifr., the transferee of a 
usufructuary mortgage from the proprietor 
who had previously granted a patni-lease to 
the deft, tenant, for arrears of rent the tenant 
contended that the plff could not recover rent 
in escess of the share for which be had regis- 
tered bis name. 

Held, that the case fell within S. 73 of the 
Land Registration Act for although the sum 
recoverable was described in the lease as 
“ malikana it was in essence “rent” as by 
summary procedure prescribed in Putni Regu- 
lation VIII of 1319. 

The plfi. though a mortgagee within the 
meaning of S. 73, was entitled to the benefit 
of S. 81 of the Laud Registration Act, there 
being no written contract between him and the 
tenants. {Mookerjee and Beaoheroft, JJ.) 
iswAR Chandra Bera v. kali Gharan 
SanTRA. 27 G L. J . 474=43 1. C. 726. 

— — S. 81 — Scope of^ 

The written contract mentioned in 3. 81 of 
the Land Registration Act refers to a contract 
between the person who claims rent as pro- 
prietor and the person who is bound to pay 
rent to him under S. 73 of the Act. {Mocker jea 
and Beachcroft , JJ) ISWAB CHANDRA BERA 

i;. Kadi Gharan Santra. 

27 C. h J. 474=43 I. C. 726, 

BENGAL LAND REVENUE SALES ACT (Xi 
of 1859) Ss.6 and 7 — IsfotiCBS signed by Sub- 
Deputy Gollector, does not vitiate mle. 

The fact that notices under Ss, 6 and 7 of 
the Act were signed not by the Collector or 
other officer authorised to hold sales but by a 
Sub-Deputy Collector on behalf of the Collector 
does not vitiate the sale. {TVoodroffBf Chiity 
and Huda^ JJ.) AMRITA LAD ROY v ThE 
Secretary op State foe India. 

22 C, W. M. 769=38 G. L- J- 31= 
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DECISIONS 

■ BEKG. LAND REV. SALES AGI S. 37. 

' 3s. 31. and bZ—Levcyiuc scIe-^Bi-ior 

e7ic:imbronces o?L property loid — Etject C7i — 

I Bight t’j sale proctels— Far chase by recorded 
, 'pre praetor hwiself —'Effi.tt. 
j S. 31 of the Bengal Land Revenue Sales Act 
I XI of 1859 does not transtet the charges to 
I which property sold at a revenue sale is subject 
I from the property to the sale proceeds; Out as 
I the sale by the Government conveys a title 
i free from encumbrances to the purchaser the 
! mortgagees of the property sold ate entitled to 
claim the same as creditors under the Section 
and the Court will undoubtedly direct that 
such claims, in the order of privity, should be 
satisfied out of the sums in court, 
i In a case in which the property sold at a 
I revenue sale is purchased by the recorded 
! proprietor himself, the property is acquired 
under S. 58 of the Act, subject to all fehg 
encumbrances existing at the time of the sale 
which can therefore be enforced against the 
property. As regards the sale-proceeds however 
in such a case the recorded proprietor has all 
the rights given by S ol of the Act. {Lord 
Buchnasier.) TARINI CHARAN SABKAR o. 
BiSHUNCHDND 34M.L. J. 36i=.23M. L. T. 

147=7 L. W 315.=27 C. L. J. 303= 
22 C W. N. 505=«'1918) M. W. N. 295= 
4 Pat. L- W. 249=16 A. L. J. 271= 
20 Bom. L. R. 553= 
44 I. C. 304 (P. C.) 

— Ss. 33 and ^—Annulment of sale — 

IrregularUy-Fublicaiion in vernacular Gazette ^ 
if esseyiiiaL 

Omission to notify in the vernacular Govern* 
ment Gazette the s?de of an estate, the Govern- 
ment revenue of which exceeds Rs. 500 is not 
an illegality which per se vitiates the sale 
under S 33 of Act XI of 1859. 

Seynble . — It is a sufficient compliance with 
para. 2 of S S of the Act if the sale is notified 
in the Official Gasiette published at Calcutta. 
{I.ord iSto.) SHEIKH BHARPDDDIN t'.SAMAN^' 
THA EADHA CHARAN Das. 35 M- L. J, 644= 
16 A. L J. 915=47 1 C. 995= 
45 I. A. 205. (P. C) 

On appeal from. 20 I. G. 123. 

S. Z^-^Eev&nue sale— Suit to set aside 

— Plff. if ca7i urge groicnds not raised before 
Coinmiss toner 

In a suit to set aside a revenue sale the plfi. 
cannot urge any ground which he did not take 
in his appeal to the Commissioner under S. 2 
of the Bengal Land Revenue Sales Act. {iV, R, 
CMtterjea and Neiobould, JJ.) SUKDAD 
BANIKYA V. BIDHU hXlNDHU. 47 I,C. 422. 

‘S. 37 — Proviso — '"Protected i-nteresJ’ 

— Oecupancy raiyai oUaining grant of fixed 
TBjit — Occtipancy raiyai atf-ixed rent underdid 
law^ 



BEi?G.LAi;D ’EEiZY.'UZ ZCY 2. S7. ; 

A, person who lias aireadv acquirod ooii occu- 
pancy right does net by ob: lining a gram o" 
fixed rent loose the occupancy rigm , such a 
person is protected from ejectment under fi. 37 
of the Revenue Sale Lawn 

A raiyat who has acquired a right of occu- 
pancy before the passing of the B. T. Act can 
retain the privileges of an occupancy raiyat 
although the rent has been fixed in perpetuity 
by reason of which he becomes a raiyat hold- 
ing at fixed rate according to the classifica- 
tion of raiyats in the B T. Act {A .B- Chat- 
ter jea and Richardson, JJ.) Lakhi Gharak 
Saha v . Hamid ali. 

27 G. L. J 2841=^5 I. C. 543. 

S. 37 Proviso— "Rrciected intcresV^—' 

Settled racyat holding land in the same village. 

A settled raiyat holding land which was 
sold for arrears of revenue, in the same village 
as the village of which he is a settled raiyat 
under the terms of a permanent lease at a fix- 
ed rate of rent, has a protected interest with- 
in the proviso to S. 37 of the Revenue Sale 
Law. {Fletcher and Richardson. JJ .) LaKH-i 
Charan Saha v . aiokar all 

27 C h. J. 2S3:=45 I, C. 25. 

— S. 37 Fr aviso — Raiyais hjlding at 

fixed rotes, if have protected inierest. 

Raiyats holding at fixed rates are persons 
who have a protected interest within the 
meaning of the proviso to S 37 of the Bengal 
Revenue Sales Act. (FlctclLer andSmiiker, JJ.) 
Kali Prasad Chatterji v . Rash Behari 
LAIK. 46 I. C 254. 

~S. 62 — Revenue— Sale of pervia^ient 

tenure-^ FLoiola, if affected. 

Within a resumed khas mahal there was a 
nimosat taluk of which the last settlement 
tooh place in l908- Under this nivvysat 
taluka there had existed a howla from 1S3B. 
The nimesat taluh was sold in 1912 at a 
revenue sale under Act XI of 1S59. 

Held, that the sale of the nimosat taluka 
did not afiect the howla which had bean in 
existence from before the last settlement of 
the nimosat taluka. (ChUty and Smither, JJ.) 
SRISTIDHAR GBOSE u.KEDARESWAR BXS^AS 

451. C. 892 

— S. 53 — Proprietor holding benami — ' 

Position of — Adverse possessmi, if an encu.m- 
brance. 

If a proprietor of an estate holding bemmi 
in the name of another makes default in the 
payment-ot revenue and purchases the estate 
himself when it is sold, he is in the position 
of a proprietor who has purchased his own 
estate and the purchase is subject to all the 
encumbrances existing at the time of the sale. 
^ Adverse possession is an encumbrance within 
the meaning of S. pb : of the Land Revenue 
Sales A6t^ and the proprietor of an estate who 


BLXG. LULIliPAL fiC’I S. 57. 

has lost Eonie lindi or his esiafe by adverse 
pcssessiou for the .statutory period cinnot by 
tail ins in 1.0 arreais of revenue and purchasing 
the estate at ths revenue sale get rid of such 
adverse possession. iN. R. L hatter jea and 
Richardson, JJ } HaMDU 5IiA v EAMDHAN 
Lhar. 43 I. C. 461. 

S. &B—Reve7iue sale—Bid started hy 

Collector's peon at 07ie r- cc - S''^-e . , t bids 
fallmg short of aarears—C-. .eC if legal- 
ly buy pfopeitij for the highest bid — Irre- 
gularity or illcgahiy. 

Where a revenue -paying estate in arrears 
having been put up for sale, the i^eon. a 
Government official, started the bidding accord- 
ing to the custom as a matter of form by bid 
ding Re 1, and thereafter , ether people ho ving 
bid for the pi'operty, the highest bid came up 
to Rs, 5rl which being less than the amount in 
arrsars, ths Collector purporting to act under 
3. 5S of Act XII of iS59 purchased the property 
for the highest amount bid. 

Sdd (by the majority), that this was a 
different case from 31 CaL 1036 and ths pur- 
chase by the Collector was not in contraven- 
tion of the latter or the spirit of S. 58 of the 
Revenue Sales Act (Woodroffe mid Chitty, JJ.) 
AMEITA LAL ROY V SECRETARY OF STATE. 

22 C. W. K. 769=28 G. L. J. 51= 
461. 0. 447, 

BENGAL MUNICIPAL ACT (III Of 1884) Ss, 

6 (4), 204 and 21B—PatiV land adjovnmg 
house but 7iot sho7V)i as being enjeyed as pari 
of it, if "IwusB^ — Obstruction in front of patit 
la7id if punishable. 

In the absence of a definite finding that a 
priece of a patit land or orchard adjoining the 
acoused^s house WdS held and enioyed along 
with the house or as part ot the premises 
heap of broKen pottery stacked on the road and 
in front of the patit land or orchard could not 
be regarded as an obstruction placed against 
or in front of the accused’s house, within the 
meaning of S. 204 of the Bengal Municipal 
Act {Bichardsem and Beaheroft, JJ.) Beusan 
CHANDRA DUTTA V- CHAIRMAN OF ROTE 

Chandpur municipality ,22 C- W. H. 

376=46 I. C. 298=19 Cr. L. J 714. 

^S. 57 — Perso7i holdRig office of profit 

— Teacher in a Mtmicipal School — 'Not eligible 
for election as a Commissioner — Flection 
Rules, R. 13. 

A person who is disqualified under S. 57 of 
the Bengal Municipal Act is ipso facto disquali- 
fied for election as a Municipal Commissioner. 

A person holding a.teaohership in a Munici- 
pal School is not qualified to be elected as a 
Commissioner as he holds an office of profilt 
under, the Municipality. 

Rule 13 of the Election rules means that 
only those persons should be included in the 
list of candidates who are. qualified to be 
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^ i jC ii A Ct _ 


2o2. 


ACT S. 3. 


elsctecL i"hiU 2 j r7:d trAo?zsi-i7/, JJ.) Lakse:.:1 
I^:A^’TA De l'. The Chaipeuak or the 
Naihati aIunicipality. 1. c. 1^9. 

— ‘Ss. 202, 20^ and 233 — Encri^cclimeni 

071 street — Ereciio^i of strucrv,res ever ■oortvrii ^ 
eiicroaclicd upoii—Atiiou inzder Ss 2C2 and 
20i, if justif iable. 

A person who has encroached on the surface 
of a Municipal street by a projection without 
objection on the part of the municipality, has 
no right to run up the projection to any height 
he likes, even though he does not thereby 
make any further encroachment in breach 
over the street [Fletcher a7id Pante. JJ.) 
Eakhal Chandea De r. Chaie:vian or The 
SURI Manicipality, 57 I. G. 306 

— — Ss 2o5 and 213 -Patit land adjoin- 
ing house but not shown as being enjoyed as 
part of it, if house — Obstruction in frent of 
paiit land if punishable. See BENGAL MUNI- 
CIPAL ACt/Ss C (i), 204 AND 213 , 

22 C W. N 373. 

S. 211— E'ficrcac king on a rjiiblic 

road —Proof of. 

Where the petitioner was convicted under S. 
217 ot the Bengal Municipal Act oi encroach- 
ing on a public road, upon a finding that 
the road in question, which was given a name 
by the Municipality, was made over the : 
petitioner’s land to a trenching ground and j 
so used for some lime and was subsequently i 
given up with the closing of the trenching I 
ground. j 

Held, that this alone was not sufficient for ; 
the conclusion that the road w’as a public one. ' 
{Steplmi a7id- Carndiif. JJ.) NANDO Lal ! 
NEOGY V. BEJOy CHANDEA CeATTEHJBA. j 
22 C W. N. 599=53 I. G. 518= j 
19 Gr. L. J. 752 i 


Chairmon oi the idunicipahuy asking that the 
ghee niigoit be lemoved to the custody of the 
Municipoiitj .-ind rnighi be so disposed of that 
it .might not be used lor the human consump- 
tion if found unlit on chemiCal examination. 
The Chairman foiwarded the letter to a Magis- 
trate with a request that action might be 
, taken and the Magistrate seized the ghee under 
I S, 250 of the Bengal Municipal Act v^ith the 
' consent of the secretary of the Association 
I and B 

I Held . that the association was in possession 
! of the ghee, as a bailee o: R and when both 
1 the associations and R. had parted with the 
1 possession of the ghee, the latter could not 
’ claim it. 

i The ghee at the time it was seized not being 
for sale as fit for human consumption, it 
co’ald not be seized under 3. z5C of the Bengal 
Municipal Act {Jiuala Prasad, J.) Raae 
Chand MAEHATIA r. BAM pratab. 

5 Pat. L. W. 62=53 I. C 7S6. 

=13 Cr. L J. 220. 

1 BENGAL K. w. P. AND ASSAM CIYIL. 

, COURTS ACT. 'Xli OF 1387) S. 3S-Order of 
[ Dt, Judge — Administrative and not a judicial 
j act — Not open to revision — C, P Code. S. 115-— 

I Govl of India Act, S. 107, See (1917) DIG. 
Col to ; ATUL CHANDRA GUHA MY DD. 

27 C. L J 477=52 I. C. 619. 

BENGAL PATHI TALUK REGULATION 
(Vlli OF 1819), S, 15 —Money not voluntari- 
ly paid to prevent Pasni Sale— Suit to recover 
on the ground of .intended sale being illegal if 
maintainable. See Chota Nagpdr ENCUM 
BERBD estates ACT, 1876. 35 M. L. J. 357 
—22 0 W. N. 1009 (P. C.) 

S. ii— Payment of rent on receipt of 

notice under — Sait to recover, if maintainable 
— Eoi a voluntary pci.ijnmit . 


— Ss. 250, 251 and 252 A— Construc- 
tion of platform cn open space between house 
and drain — “Erection of building” — Gaya 
Municipal Biule 1— It , ultra vifes — Statutory 
rules object and construction of — Notice of re- 
moval or demolition under S.241 (3) — Remedy 
of party aggrieved— Omission by appeal to Com- 
missioners, efiect of — Suit for declaration and 
injunction against Municipality, maintaina- 
bility of. See (19 17) Dig. Col. 57; Chairman 
OF Gaya IvIunicipality v. Seam Lal 
GUPTA. (1917) Pat. 338= 

3 Pat. L. J 33=a Pat L- W. 252 = 
41 I. C. 713. 


Having regard to the nature of the procedure 
provided by S. 14 of the Patni Regulation a 
payment oi rent by patnidar to his zemindar 
upon receipt of the notice under that section 
that the tenure would be sold to realize the 
rent due does not fall within the rule that the 
money paid under pressure of legal proceedings 
is irrecoverable. {Viscount Halda7ie.) RaJAH 
OF PaCHETE V. EUMDD NATH CEATTEAJL 
36 m. L. J. 347=24 M. L. T. 66= 
22 C. W. N. 1009=28 C. L. J. 165= 
5 Pat. L. Ifi. 64=(1918) M. W. N. 441= 
8 L. W. 186=20 Bora. L. R. 856= 
16 A. L. J. 569=45 i. C. 827^1= 
451. A. 103.(P.C.) 


S 250— Ghee not for sale if can be 

seised tindei — Ghee in the custody of bailee 
with consent of owner— Eeiurn of,io bailee 

. Ghee belonging to R was made over by him 
to an association whose object was to prevent 
sale of adulterated ghee, for examination. 
Subset^usntly R made an application to the 


BENGAL PRIVATE FISHERIES ACT (II OF 

1889), S. 3 — Conmetien under — Boundary of 
fishery in dispute and bona fides of accused, 
not determhied — Conviction bad. 

The petitioner, a fisherman, was convicted 
under S. 3 of the Private f isheries Act for 
having fished in a river. It was in dispute 
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beng. regulation <1S01) S. S- 

whether the river appertained to Khis 
Mahal or to a Mouzah belonging _ l-o uiie 
zamindars under the orders of whose ijaradars 
the petitioner octed. The complainanu che 
imradar under the Government produced a 
Government purchase or extract from a zecom 
of-ri^ts prepared under the B. T. Act in 
evidence. 

Ilekl, that in the absence of a determination 
of the true boundary of the fishery and the 
bonafides of the petitioner, the conviction was 
not proper. 

The extract from the record of-rights at most 
raised a rebuttable presumption in favour of 
the complainant. {Teimon and Hilda, JJ.) 
RADHANATH EMPEROR. 

22 C. W- N. 1 ^ 2 — I. G. 689— 
19 Or. h. S. 739. 
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BENGAL REGULATION (i OF 1801) Ss 8, 

and ii—Tirrie within which sepo>rationtoDe 
made— Actual produce in S. 8, meaning of Be- 
gulatwi 8 of 1793, independent Taluk wliai is. 

That the proprietors of Taiooh Balaeuti, 
which was established by a decree of the 
Sudder Dewany Adaulat of ISO 5 to be an in- 
dependent talook, having duly applied for the 
separation of the talook in accordance with the 
provisions of Eagulation I of 1801 within a 
yesiT from the passing of the Act, had not been 
wanting in diligence in seeking the relief to 
which they were clearly entitled and that the 
delay of over lOO years that had occurred was 
due either to the opposition of the Z-amindar 
or the action of the Revenue authoritiess and 
that the ohiections of the Zamindar in their 
present suit to the separation being effected by 
the Revenue authorities were purely vexatious 
and disigned to prolong litigation. 

The “actual produce” on which the assess- 
ment of revenue under S. S of Regn 1 of l801 
was to be based was “the actual produce at 
the time when the proceedings were instituted 
for the separation of the ia.\oo]i.{MT.AfneerAii.) 

rani Hemanta kumari debt V. Maha- 

-(XI of 1825)— Chwrs forming in non- 


I BENG regulation (XI 1828) S. 5- 

j fiowed through the chikla or the Zeminda^y 
! of Burdwan formed a portion of the estate 
i pertaanenlly settled with the predecessor of 
the Zemindar of Burdwan. 

Although an exclusive right of fishery does 
not of itself pass the right to the soil in the 
bed of the river, the terms of the grant in this 
case, being unknown or uncertain, the fact 
that the grantee had a several right of fishery 
in the river was held to support his claim to 
the soil in its bed. 

Churs forming in non-navigable rivers Sow- 
ing through permanently settled estates and 
forming part thereof are not resumable under 
Reg. XI of 1825. Before there can be a further 
assessment of Government Bevonue, there 
muse be a “gain” from the public domain. 

The right to the soil of a river flowing with- 
in the estates of difi'erant proprietors belongs 
to the riparian Ovvners ad medium filum aquae. 

Where property is bounded by a road or a 
river, the boundary even if given as the road 
or the river is the middle of the road or the 
river as the case may be. 

Therefore, a permanently settled estate on 
the bank of a non-navigable river included 
half the bed of the river and churs forming oii 
this portion are not assessable with revenue 
under Reg. XI of 1825, the assessment of the 
Government revenue on the riparian mouzas 
having been imposed not only on the mouzas 
but on the adjoining half of the river bed also. 
{Bietcher and Hilda, Jd.) THE SECRETARY 
OP State for India v. buoy Chand 
AIabatap Bahadur. 22 G. V2. N. 872. 


navigable rivers Jlotmig through or by the side 
of o vermayiently settled estaie-If resumable 
and assessable v>ith revenue -Riparian owners 
right to the middle of the stream-Exclusive 
r&U of fishery-Evidence of title in the soil of 
m river bed—Damcdar if a navigable river— 
Test of navigability. 

Tie test in this country as to wiatier a 
river is navigable is wiebier it allows ol, the 
passage ot boats at all times of the year. 10 

W, EV 210 folL 

^he rivbt Oampdar was hot a navigable 
river at the date of the Permanent Settle- 
ment. . - G ' 

At the date of' .the Permanent Settlement, 
The bed ofthe liver ' Damodat in so far as it 


Accretion-Onus of proving 

nature of accretion on plamtifj. 

In a suit to recover khas possession of certain 
plots of land as being contiguous acoretions to 
other plots belonging to the plfi., the plfi. 
must establish the nature ot the accretion. 
[mstcher and Hilda, JJ.) MAHOMED ASHRAP 
V. UmED ADI SARKAR. 56 L 0 . 555 . 

— S . 5 — ‘ A-pplicab ility — Effect — A Iluv I 

land — Accretions — Proof — Onus — Quantujn. 

Where a party can show that chur land is in 
fact reformation in situ of land identifiable as 
his own he is entiGed to that land thougn it 
may have been for a period submerged. It is 
not sufficient for such a claimant to show that 
the accretion is in situ of a river bed which 
has been settled with him. It is necessary for 
him to sho^ that the land claimed had 
previous existence and was reformed. 

S. 4 of the Bengal Alluvion and Diluvion 
Regulation, 1825, as a whole, was not intended 
to apply to land which i.as been previously in 
existence as the property of individuals^ S. 
5 was intended to apply to such land, lo M. 
X A. d67, 4 M I, A. 403, 3 Cal- 786, 27 All. 
655, 10 l! C. 311 ref. (Chapman mid' JJ) 
HANDAKISHORE jag ATI V. hflDHI BIHAR A. 

3 Pat. L. J. 538=5=(1918) Pat. 261= 

6 Pat. L.lff, 194=i57 L C. 102. 
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BE!5eAL riGULlTIOH, (1825) S. 4. 

In a £>s. and 5 — Riparian right — Non* 
who bde river, test or— Right to naif the bed 
(Sefrant of laud bounded by a river— Common i 
of land — Churs — Formation — ^Eight of , 
Government, to levy assessment. See RIPARIAN ^ 
Eights. ^5 i c. 3G5. 

I 

• 'S. 5 (Ij — Alluvioyi — Accretion, vAim \ 

can be^ clcimeti by oinier of adjoining land— ! 
Accretion if must he slew and irnpcrcegtihu — ■ 
Original heundary line ascertainable effect of, j 

The only requirement in S. 4 of Bengal ■ 
Regulation XI of 1S25 is that the accretion i 
should be gradual, not that it should be slow : 
and imperceptible. Ail accessions by gradual ; 
alluvion are treated alike irrespective of the - 
rate of formation. ’ 

The fact that the original boundary was 
known or ascertainable does not render the 
law of accretion inapplicable. 40 Had. 1CS3 
foil. {Batten, 0. J. C,) GOVIKHBaO v- Gana- 
PATEI. 4^ N. L. R. 97=45 L G. 425 

S. 4, Siib S. (4 ) — Alhivion and diJii- 

vion— Accretion to tenancy by farmaiion of 
Chur in river^BigJit to accretion. 

Lands which have graduedly accreted in a 
mokurari holding, forming a ohur in a small 
shallovr river cannot be claimed by the 
Zemindar as a portion of his Ichas yatii but 
belong to the tenant subject to the payment of 
additional rent in respect thereof. {Fletcher \ 
and Hilda, JJ ) Gobinda Hota v. Xrista- ’ 
PADA SiNGHA BABU. 45 I. C. 929. 

BENGAL TENANCY ACT, (YIII OF 1885)— 
Effect. See RES JUDICATA, 3 Pat. L. J, 426. 

Raiyai — Meaning of — Co.proprietary 

lease by soine in f avour of the others— Status 
of lessee— ’Acquisition of occupancy right by — 
Suit by others for partition — Oaimfor declara- 
tion that lessee had not acquired occupancy or 
my%- occupancy right — Limitation — Bengcd 
Tenancy Act — Sch III, art {a)— Effect. 

Where some of the co-proprietors of a village 
granted a lease of their share to S who was 
also a co-proprietor for a term of years, and 
Certain specified lands in another village were 
also given out by the same lease which provid- 
ed that the lessee was to make proper ouitiva- ; 
tion eto., to bear expenses of thana and Police. 

Held, on a construction of the lease that | 
the lease was of a two-foid character (1) it j 
conferred a right upon the lessee feo hold I 
possession of certain shares in the village 
in the place of the lessor i e to collect : 
the rents of the same .and possibly to 
have direct cultivation of such lands as i 
the lessee himself could cultivate, (2) it gave ' 
ths right to cultivate specific lands mentioned 
therein which were situaie in another village. 
The lessee was therefore a tenure-holder in 
respect of the share given in lease and a lessee 
for cultivating purpose in respect of the speci- 
fic-lands mentioned therein and he acquired 
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no rights as a raiyat in respect of unspecified 
lands in the share of the village leased, 

S. being a tenure holder he could not acquire 
a right of occupancy on the lands in suit com- 
prised io his ijara or farm while holding the 
village as liaradar or farmer under clause 3 of 
S. 22 of the E. T. Act. 

The lesso'-'-^ ^ being only part proprietors of 
the village which has an ijmali or joint village 
could not create any right in resnect of any 
specified lands in the village to the prejudice 
of the onhsr co-proprietors without their con- 
sent. The lessee could not acquire a tenancy 
right as against the other co-proprietors, in as 
much as he could not hold adversely to him- 
self and other co-proprietors 

S, being also a ao-proprietor in the village 
when the lease was executed he could not 
under clause 2 cf S. 22 of the B.T. Act acquire 
any occupancy right in the village. 

S. 22, clause 2 of the B- T Act is intended 
to prevent a co-proprietor from acquiring 
occupancy rig.tts in the lands transferred to 
him, and although if the village had remained 
joint 3. would have been allowed to remain in 
possession on paying rent to his co -proprietors, 
it could not toe allowed on a partition 

I _ The suit being principally a suit for parti- 
' tion, the claim for a declaration that S had 
not acquired occupancy or non- occupancy 
right was ancillary to the principal relief? The 
suit was not barred by limitation under Sctu 
1 III, Art, 1 [a] of the B. T. Act especially when 
I S had not acquired any occupancy or non- 
, occupancy right therein. {Allller, C J. and 
\ Twala Praseds JA StonewigG v. Dwarka 
I Singh. 4 Pat. L, W. 528=45 I C. 706. 

j — S. 5 — Ejectment — Tenure-holders 

j of raiyats — Entry in record of rights— 
Area of land — Use of land — Subsequent 
j conduct of lessee — True test for cons- 
truction of lease. See (1917) Dig. COl. 
63: KULWANTSAHAI v babdRam TEWARI. 

3 Pat. L. W. 311=(1917) Pat. 379= 
43 1. C 941. 

■ S. b.— Raiyai of ienurediolder—Test 

of ~Inicnto 07 i of cMracimg parties — Prestirnp- 
[ iion, when applicable — Tenmicy, origin of, 

I unknown 

\ The mere fact that a tenant has gub-let his 
I land, does not by itself establish conclusively 
‘ that hi3 status ia that of a tenure -holder and 
i not that of a raiyat. The test to be applied to 
determine the status of a tenant is the inten- 
tion of the contracting parties. 

In cases where the origin of the tenancy is 
unknown, the mode of user of the land may 
furnish a valuable clue to determine the 
original purpose of the tenancy and where the 
terms of the grant are ambiguous, evidence of 
subsequent conduct of the parties may also be 
admissible; 15 0. L. L 33 and 15 C. Y7. N. 896 
ref. 
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The presumption laid down in 
section (5) bf the B. T. Act is not 
when the terms of the original 
known. 

It was relied in an amalnaiiiah. gcSiiited on 
10, June 1863, that uhe monsahs mentioned 
therein were settled with the grantee for 
bringing them under cultivation. It also 
spacFfioally directed the grantee to extirpate 
wild beasts by clearing jungle and raising 
embankment at his own expense to carry on 
cultivation and tillage and enjoy the crops 
thereof. No rent was settled at the time but 
the amalnamah recited that a pattah^wouid be 
granted at the proper rent in the folio v/ing 
year. On 14th June 1S69 the grantor execut- 
ed a pattah in favour of the grantee. This 
instrument recited that on the strength of the 
amalnamah, the grantee bad Uken possession 
of the land exceeding 2,000 bighas in area and 
that he had at his own expense commenced 
to reclaim jungles to raise embankments cud 
to cultivate the lands The settlement w’as | 
made for a term of 19 years for carrying on j 
cultivation at a progressive rate of rent. The , 
document further authorised the grantee to | 
continue to enjoy the profits cf the land5 by : 
bringing them under cultivation either by 
himself or by making settlements with tenants 
and a covenant was inserted to the effect that 
if the grantee did not cultivate the lands fit 
for cultivation within the term of the lease he 
would be liable for compensation for loss that 
might be sustained by the grantor: 

Beld, that the settlement was of a raiyati 
holding and not of a tenure and that the 
grantee was a raiyat. {Mookerjee and W cdms- 
JJ.) Secy* of State v. Dioawbar 
NANDA. 27 € L J. 334=45 I. C. 43. 

S 5.5 (1) (4) and 403 B—Ti,nure- holder 

or raiyat— Lease of over 100 hiqlias cf land to 
non’resident men of means for reclcmation— 
Entry in record of rights— Presu^nption— 
Bedmital^ 

In determining the status of a tenant, tus., 
whether he is a tenure-holder or a raiyat, two 
elements have to be borne in mind, firstly, 
the purpose for which the land was acquired; 
and, secondly the extent of the tenure or 
holding. The law assumes the raiyat to be the 
actual cultivator of the soil, either by his own 
labour or of members of his family or by hired 
labourers and it assumes also that ordinarily 
a larger area than 100 bighas would make 
oultivation by the personal agency of the 
tenant improbable. 

Where land amounting to more than 250 
acres ■ was leased to a man of means who ap- 
peared tn be a resident of another place por- 
maneatly at a fixed rent, with a view to its 
reclamation at the lessee's expense and by hjs 
own efiorts “ by cultivating it or having it 
cuh.ivatcd,’* thatit could not be . said 
that the purpose was, primarily or otherwise, 
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i 

j that the demised land should be oultiv. 
j his pei^sonal agency. Baiy 

The lease being at bast equivocal, the CoiA® 
i in India were right in looking to theattendent 
I circumstances to judge of the purposes for 
t which the lease was acquired and to determine 
the status of defc. 

In the circumstances the presumption aris- 
ing under S. i03B of the B. T. Act from an 
entry in the record of rights that the tenant 
was a raiyat was rightly held to have been 
rebutted ^ (dfr. Ameer Ali.) DEEENDEA NATH 
Das r). Bibudsndea man Singh 
45 Gah 805=33 M. L. J. 214=23 Id. L. T. 384 
= (iS^-S) T/I. 'N. N. 379=20 Bone L R- 743=^ 
22 0 YT- N. 674=5 Pat, L. W. 1= 
16 A L. 3 322=27 G L. J. 543= 
45 1. C. 411=45 L A. 67 (? G ) 

[On appeal from 27 I. C. 432.] 

— — ‘Ss. 5 and — Raiyat and tenure- 

holder— (Jr ante e Chur Lands for reclamation 
and let Ling at a profit to cultivators— Grantee 
not a raiyat, hut a tenure -holder. 

Where the appellants’ predecessor in 1S83 
acquired from the Government extensive chur 
lands in Bengal for the purpose of re-olaimiug 
them and then letting them at a profit to 
cultivators and theie was some evidence that 
on occasions prior to iSSo the Board cf 
Revenue and its subordinates had treated the 
holding as ryoti : — 

Held, that the appellants were tenure-holders 
within S. 5 of the B, T. Act and that S. 19 
which saves occupancy rights accrued to ryots 
prior to the Act, did not apply as neither the 
appellants nor their predecessor had held a 
ryoti interest in the land. {Lcn^d Sumner) 
Rajani Kanta Ghose V . Secretary op 
State for India. 45 I A. 190. (P. C,) 

— S. 7 — Enhancement of rent — Bar of 

limitation- 

In course of proceedings under Chap. X of 
the B.T. Act the plfi. applied for the enhance- 
ment of the rent whereupon the djft. asserted 
that the tenure had been held at a rent which 
had not been changed since the Permanent 
Settlement and the rent could not therefore, 
be enhanced. Thereupon the plfi. withdrew 
his application with liberty to sue afresh. 
More than twelve years thereMter the pllf. 
brought a suit for the enhancement of rent of 
the same tenure under S. 7 of the B T. Act on 
a contract embodied in some old kabuliyats. 

Held, that the law of limitation presented 
no bar to a suit of this nature, {Sanderson, C, 
J, and Tetinon, J.) BIRBNDRA KiSHORB o. 
MAHOMED DoULATEHAN. 43 1- C. 59, 

— . — — Es 15 and iT— Permanent tenure — 
Notice of —Succession io, given to landlord, 
after decision of first Court, but btfarc hearing 
of appeal, effect of 
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In a suit for recovery of rent by a person 
wto had succeeded to a permanent tenure the 
deft, pleaded that the suit was barred by S 16 
of the B. T Act. on the ground that the provi- 
sions of S 15 had not been complied with, but 
this objection was not seriously pressed and 
pending the disposal of the appeal, the provi- 
sions of S. 15 were complied with 

Held, that the plfi was entitled to recover 
the rent sued for, 23 Cal 81 appl, [Shay- 
fuddin a^fid Boe, JJ.) Narayan FeasAD u. 
Gajo Makton. 3 Pat. L. J. ?0i. 

S. 19 — Applicability — Grantee of ch'ar 

lands from Gcvt. for reclamation and letting 
at a profit — hfo acquisiricn of raiyati interest 
—-Status of grantee that of a tenure-holder. 
See B. T. ACT. Ss. 5 AND 19. 

§5 I A 190 (P. 0.) 

— — ^Ss 19 and 181— Ghatwali land — 

Occupancy right, acquisition of, in — B T Act, 
S.181 — Efiect of, not to take away such rights 
See B. T. ACT, S. ISI. 27 C. L J. 556. 

Ss. 20 and 21— Lessee of 6 lands es- 

pressly stipulating to have the lands to the 
khas possession of the plS.— Occupancy rights, 
acquisition of in such case. Sec OeISSA TEN- 
ANCY act, Ss. 154 232. 3 Pat. L. J 475. 

Ss. 22 (2) and S5'-‘Amending Act {I 

of l901)— Purchase of raiyati interest b?j land’ 
lord execution of raoney decree — Landlord, if 
can eject under -raiy at . 

A landlord purchasiug raiynti interest in 
execution of a money decree is in the s.ime 
position as a private alienee and he cannot | 
insist upon any right which he as landlord j 
might otherwise have had under S. 35 (11 of ] 
the B. T, Act to treat the under- raiyat as a I 
mare trespasser. j 

As regards clause (2) of S. 22 of the B. T. 
Act the change made by the Amending Act cf 
1907 has not altered the law as previously 
understood. A fractional landlord who gets a 
transfer of an occupancy holding still acquires 
from the raiyat some sort of tenancy or inter- 
mediate interest (except the rights of the 
occupancy) which prevents him fcom treating 
the under raiyat as trespasser. {Bichanlson 
and Walmsley, JJ.) Babc Lam Dheng v. 
UPENDEA Nath KOLY. 54 I. G. 922. 

— S- 22 (2) — Purchase of noji^transfer’ 

able occuyancy holding by co- sharer landlord — 
No right to exclusive possession. 

A co-sharer landlord cannot, by purchasing 
a Don-transferable holding in execution of a 
decree for the rent of his share, retain exclusive ! 
possession as against his co-sharer landlord. ! 
S. 22 (2) of the B. T. Act applies only to a case | 
in which a transferable occupancy holding is i 
the subject matter of the purchase 27 Cal. , 
473 appl. {Teunon and Newbould, JJ.) BiPEO I 
Das Paul u. Sueendra Nath Basu. i 

43 L C. 467. ] 
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S. 23— P:gb ' -7 tenant to ctd trees — 

— O' Code. S — Alischisf 

, — Sisuy.i [fee stand i,>ij c.. hsldlng of occupancy 
; ify-ant. cut bii ze::o::t, ^Cctihor ccoistitutes. 

: U nder 3 2-3 of the Act a tenant is entitled 

I to cut Drees standing upon his holding and he 
1 can only be prevented from so doing on the 
! landlord’s showing a custom contrary to the 
I right of the tenant, the onus of proving such 
- a ecstom being on the landlord. 

' A Sisum tree does not bear any fruit and it 
' is grown only with a view to its being cut 
I when ready for use. and no mischief can be 
I committed by cutting such a tree or its 
j branch unless it can be shown that the tree or 
: branch cut was not fit for the use for which 
' it w'as cut 21 W. R, 3S fCr.} 4 P. L. W. 291 
fell. 

Where a tree is cut down by the tenant 
under a claim of right it doss not matter 
whether his motive in cutting the tree was 
mala fide or dishonest. [J'wdla Prasad, J) 
Shamil AL Lohae v. empeeos. 

5 Pat. L. W. 114=46 I. G. 409= 
19 Cr. L. J. 729. 


i S. 23— Tenure-holder — Eight to cut 

I the trees on the land See PENAL CODE, 
i 3. 426. 4 Pat L. W. 291. 

1 

* S. 29 ‘—Enhancement of rent as a 

j result of a Cumprornise in prior Hiigaticn. 

j An enhancement of rent of an occupancy 
holding in excess of that allowed by S. 29 of 
the B T. Act agreed to by means of a compro- 
mise is illegal {hnenn, J.) SHRIKISHUNLAL 
V. SHEOBALAK GOPE 

4 Pat L. W. 257=44 LG. 638. 

I 29— Holding area of , change of — 

( Occupancy raiyat — Enhancement. 
j The area of the holding was described in 
I the dakhilas given to the tenant and in the 
I papers kept oy the landlord as 7| bighaa and 
j in 1902-03 there was a fresh survey made by 
j the landlord when the area was found to be 
bighas- In 1904-06 the tenant agreed to pay 
him rent afi the rate of Ks. 16-14-0 per 
annum for the holding, as found by me-aaure- 
ment in 1902.03- Before 1902-03 the rate was 
at the rate of Re 1-64 per bigha but in 1904-05 
the rent according to the agreement was at 
the rate of Ee, 12.^ as per bigha. In a suit by 
the landlord for recovery of rent ao the rate of 
Rs. 16-14-0 per annum for three years Reid, 
the agreement was made in violation of S. 29, 
of the B. T. Act. {Walmsley and Pardon, JJ^) 
SONAULLA SARDAE v . BHAGABATI DEBYA. 

28 G. L. J- 142=48 I. C. 35. 

— S. 29 — Landlord and tenmit— Bight 

of landlord to realise the full noynhutl rent, 
though kept in abeyance for some time. 


4 
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BENGAL tenancy ACT. S. 36. 


A tenant by a kabnliyat agreed to pay rent 


at the rate of Rs. 


,-0 per annum subject ' rcrd- 


to a lajat or deduction of Rs. 21-10-0. The 
kabuliyat also contained the following. “If 
after the expiry of the term I do not within a 
year deliver a fresh dawl kabuliyat for the 
whole amount inclusive of the sum kept in 
abeyance I shall pay Rs. 37-1-0 being the full 
amount of actual rent inclusive of the sum 
kept in abeyance/' 

Held, that the clause in the kabuliyat being 
a threat that the rent at the full nominal rate 
would he levied in case the tenant did not 
execute a Eabuliyat within a year after the 
expiry of the rerm, the landlord’s claim to the 
full nominal rate was inadmissible, as the 
stipulation m the kabuliyat wita regard to the 
deduction to be allowed was a device to evade 
the provisions of S. ii9 of the E. T Act. 

As in cases of this nature each case must 
depend on its own facts, it would be better in 
all such cases for the lower courts to record an 
express finding one W'ay or the other whether 
or not the agreement was a- device lo evade 
the Statute, illicliardson and Bcachcroft, JJ.) 
Peodyat Kumar Tagore v. Chunura 
MOHUN SIL 4^ I. 0. 574. 

S. Enhancement of, oy 

mare than 2 annas —LivcUd- 

A kabuliyat by which a tenant agrees to pay 
Rs» 61 in place of Hs. 41 is a void transac- 
tion in as much as the enhancement amounts 
to more than 2 annas in the rupee if there is 
nothing to bring the transaction within any of 
the exceptions given in S 29 of the B. T Act 
i&harfuddin Mid Eoe, J J) Ram CHANDRA 
CHANDHUEY 13. DWARKA Nath CBATTER- 
JRE. (1913) Pat. 26=5 Pat. L. W. 213. 


— — £ 37 — Agrccjneni for enhancer, mil of 
'Ticcadar a\d knant— Suit by yropudeior 
nUhv). jificen years cf agreement jer enhance- 
, me n i — I f yn a i ; I a i nah Ic 

; S, 37 of the E. T. Act, bars a suit for the 
[ enhancement of rent for 15 years after, in 
respect of a contract validly made and binding 
I between the parties. If an illegal or invalid 
; contract and one not legally binding is made 
; within 15 years such a contract does not; come 
1 within S. 37 so as to operate as a bar to the 
i institution of a suit for enhancement of rent. 

I (Chapman and Aihinson, JJ.) EUDHAN 
j Mahton V . Musammat Wazihunnessa 
I BeGAM. (1918) Pat. 162=4 Pat L, W. 210= 
j 44 1 Q. 292, 


-S, 40,^ Sub-S. (3) — Applicaiio'tj jut 

corsirvuiation of rent — Transfer of, by Snh- 
Bivisional Officer to Settle nieni Officer invalid. 

An application to have the rent commuted 
to mcney rent should be entertained and 
determined on the merits by the officer to 
wffiom it w'as presented by the applicant. 3fh8 
‘‘officer" xuentioned in sub-sec. 3 of S. 40 of 
the B. T. Act is the officer who received the 
application from the applicant. Consequently 
the Sub- Divisional Officer cannot transfer an 
application received by him to a Settlement 
Officer (Mookerjee and Walmsley, JJ.) Jadu 
Nath aianna v Pran Krishna das. 

45 Cal 769=2? G L. 0. 569= 
46 i. G. 455, 


for 


— Ss.32 and 35 — Rernt — Enhancement — 

Decision of Special Judge — Interference under 
S. 115, a. P. C. 

Where the grounds taken in revision are 
that the limitations put by the Special Judge 
upon the enhancement applied for under S 
32 of the B. T Act were based upon an 
unlawful exercise of the discretion vested in 
him by S, 35 of the B. T, Act and that the 
finding arrived at by the Special. Judge was 
based upon evidence not legally admissible 
and on a complete misunderstanding of that 
evidence. 

Stld, that with regard to both these points, 
S. 115 of the C. P. Code does not apply. 

It may be that the law enunciated by the 
Judge was. wrong with regard to the discretion 
vested in him. It may be that the evidence 
adduc5ed was inadmissible and that it was 
iniaunderstood. But these are not errors 
involving any tjuestion of jurisdiction. 22 C. 
W. N. 50 ref. (Roe mid Jwala Prasad^ JJf) 
hlAEABANI JANKX : KUER xj. KUKAR 
DUSADH. : : ^1918) Pat. 347, 


S ^S—Non-occiipajicy rciiyat — Eject- 

■nicnt of, on ground of refusal to agree to en- 
hancement — Tender of an agreement— Pro- 
posed agreement — Service of Proof of pro- 
posed agreement iDithout stamp if sufficient 
- — Service of notice with copy of the agreement 
j if required — Procedure 

! The word agreement mentioned in Sub-':’ec. 
j of S. 46 of the B. T. Act cannot be strictly 
construed because an agreement cannot come 
into existence unless it has been assented to 
by both She parties and wheie it requires to be 
J reduced to writing, until it has been executed. 
The statute means an agreement proposed by 
the landlord and the only requisite is that the 
document containing the terms of the proposs- 
ed agreement be tendered. 

Where a landlord sent a draft of the pro. 
posed agreement duly stamped to the Court 
and the Court served on the tenant a copy 
identical with the draft but without a stamp 
on it, and it was said that it was not the origi- 
nal of the agreement that was tendered to the 
tenant but only a copy and hence there was 
no valid tender ; 

Held, that there was a valid tender of the 
agreement as required by S, 46 of the B. T. 
Act- If the deft, had executed the draft tender- 
ed to him^ it would have been a suffieient 
complianoe with the terms of the sect ion. 
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Held, further that; there is nohning in S. 46 
of the i.- T. Act that requires a nouice to be 
served along with the copy of the agreement ; 
though it may be convenient to do so. The 
statute does not make it obligitory \Fleicher 
aiidEuda,JJ.) PORT CANNING AND LAND 
Improvement Co Ld v. jSoyan Parajianik. 

22 G. W. N 558=28 C. L. J. 87=45 I. C. 234. 

Holding at a money — 

Whether it govc'ms — Landlord and under- 
raiyai. 

The words holding at a money rent” in S. 

48 of the 3. T. Act govern tbs word " under 
raiyat ” iust preceding them and not land- 
lord. An under-raiyat bolding land on an 
agreement to pay rent in kind is not protected 
by the provisions of the section. {Boe and 
Jwala Frascd, JJ.) KAlLASPATl CHaNDHOU- 
RY t;. VI ONES H WAR CHAUDEUEY. 

3 Pat. L J.576=4 Pat L. W. 109=43 I. G. 

965. 

■ Ss. 49 and 85j—Sjecrment — B'oiur- 

Lease jruni year to year. 

In 1391 plf. granted an under-raiyati lease 
to the deft. The lease was not for any speoi- ; 
fied term, but was described as karsana yaita • 
(yearly lease.) The plfl. stated that she had a ■ 
raiyati interest in the land and the deft, was | 
enjoined to have an entry made in the Survey ; 
and Settlement Record that the grantor 
possessed a raiyati right and the grantee him- 
seif a karsana right. : 

Held, that the lease was terminable by a 
notice to quit under S. 49 (b) of the B. T. Act. 

Per Mookerjea, J.— lt is of the very essence 
of ajmua-1 tenancy that it i s terminable by the 
landlord on notice to quit. 

S. 49 of the E T. Act prescribes no form of 
notice, nor does it give any indication as to 
the length ot notice An under raiyat is pro- 
tected from ejectment until the end o the 
agricultural year in which a notice to quit is 
served upon him by his landlord, and this 
indicates the time when it becomes obligatory 
upon, him to leave. {Mooherjeo and BeacJiorcfi, 
Chandi Char an j^ath v. Bomla Bidi. 

23 G. W. N. 179=28 C. L. J. 91=44 I. C. 254. 

■ S'. 49 — Landlord and tenant— Under- 

raiyat — Notice to quit by one cj several land- 
lords, if valid. 

A notice to quit served on an under-raiyat 
signed Dy only one of the landlords is not 
invalid in law, even where there is no evidence 
to establish that it was signed by the landlord 
on behalf of himself and the other landlords 
{Fletcher atid Hilda, Jj.) Jaeher MOHAM- 
MED MANDAL V. KHATIR MOHAMMED 
Shaikh. 23 G. W- K. 76=46 I. C. 264. 
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S, 49. Notice tr quit by several jomi - 

landlords — Nolkc signed by cne. if valid 

A notice under S. ly of the B. T. Act pur- 
porting to emanate from three landlords but 
I in act signed bj- one of them is a proper notice 
to quit 

There is no necessity that the notice should 
be signed by the landlord at all. Itissuffi- 
' cient that the notice is sent at the instance of 
I the landlord calling upon the under-raiyat to 
! quit the land. 29 Cal 231 foil. {Ohittij 
i and Sniither, JJ.) MafeduL BHA FAKIR n. 
i MaharuDDIN. 44 I. C. 49. 

1 

. — S. 49 — Suit for ejeermant on the 

, ground that defts. are under raiyats— Defence 
of permanent occupancy raiyat. See (1917/ 

I DIG GOL. 72 : FULWANT SAHAI v. BABU 
i Ham TEVvAHI. (1917) Pat. 379=5 Pat. L. W* 

: 311=43 I C. 941. 

I ^9^ 113 U nder -raiyat’^ 

j Acquisition of cccuycncy right by custom or 
1 usage — Stains of iinder-raiyai v:iih occupancy 
" right— Ejectment of such ranjoi — B. T. Act, if 
applicable. 

kvi under-raiyat can acquire a right of occu- 
pancy by custom or usage, and on acquisition 
of such occupancy right continues to be an 
under raiyat and is not liable to be elected 
under S. 49 of the B. T. Act. 19 C. W. F. 216. 
ref. {Fletcher and Hu da, JJ.) GOPAL idANDAL 
V. JAPAl BaNKHARI. 22 C. W. 618 = 
28.0. d. 84=4SI.C. 545. 

Ss. 50 (1) l2) (3) and 1C5— Prcswwip- 

iion in favour of raiyat, if rebutted by acquisi- 
tion* of non' transfer able holding as representing 
neiv tenancy— New kahuhyat not varying the 
rent but siaimg it to be variable if rebuts pre- 
surnpticn. 

Where in a proceeding instituted by the 
landlord for the settlement of fair rent under 
S. 105 of the B.T. Act, the landlord contendsd 
that the presumption arising under B. 50 sub- 
3ec. i‘2) to the benefit of which the tenant was 
prirna fade entitled was rebutted by the 
acquisition of non- transferable holdings which 
represented the creation of the new tenancy. 

j Held that the purchaser of a non-tcansferable 
i occupancy holding cannot claim recognition by 
I the landlord as a matter of right out if he 
I obtains recognition from the landlord whether 
) by payment or otherwise, then in the absence 
! of special circumstances he is admitted into 
j the original tenancy with all its incidents and 
j becomes the eueoessor in interest of the 
I vendor. 

j Her Richardson, J. — Clauses (1) and (-.i) of B 
I 60 of the B. T. Act assume the continuity and 
1 the identity of the tenure or holding through 
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out the whole period from the permanent 
settlement onwards. 

In view of cl (8) in the case of a raiyat the 
rule and the presumption contained in els (i) 
and (2) apply to land which at the time when 
the question arises, may form part of the 
raiyat’s holding. The rule and the presump- 
tion may thus be applicable to several parcels 
of land of which the holding consists when the 
question arises. Fart of the holding may be 
inherited land. Part may have been acquired 
by purchase from another raiyat la either case ! 
the raiyat may tack on his own occupation of 
the land at an unvaried rent to the occupation ' 
of an unvaried rent of his predecessors in; 
interest, who, as regards land acquired by : 
purchase from another raiyat. will include his 
vendor and his vendor's predecessors : 

The inclusion in a kaLuliyat executed i 
subsequently to the creation of the holding of ■ 
a condition purporting to make the rent ; 
variable without any variation in fact does not 
afieot the presumption arising under cl. (2) of ' 
S. 50. The true question in such cases is | 
whether the instrument on which the landlord 
relies is merely confirmatory of the pre-existing , 
interest or tenancy or whether it creates a new ' 
tenancyf and in the case of raiyati holdings, | 
this question must be considered with reference | 
to the provision contained in ol (3) {Teunon ! 
and BicJiardson, JJ.) Abhoya Banker i 
Mazumdar eajani Mandal. j 

22 C. W. N. 904r=47 L C. 359. j 


1 that year the tenanr expressly stipulated to 
[ pay enhanced rent. 

j 3elcL that the presumption under S, 50 (2) 

I of the F. T. Act arising from proof of payment 
of rent at the same rate for 20 years before 
tne suit was rebutted. {N. B. Cha.iicTjea and. 
Ne?vbonld, JJ,) UPENDRA Nath GhOSE v. 
Gopi Ceaean Saha. 22 G. W- N. 321— 

55 I. C. 595. 

S. SO (2)—Presu.;upticn — Eebuiial 

of, hij statevicnt in rent receipts that holding 
is sar.-^sari— Uniform rent for 50 years. 

The mare statement in some rent receipts 
that a holding is sarasari is not sufocient to 
rebut the presumption arising under S. 50 '2j 
of the B. T. Act from the fact that the rent 
has been unchanged for more than fO years. 
[Fieidier mid Panion, JJ .) SatisH Ohandra 
Mustafi V. ABDUL Majid Muhammad. 

^7 I. G.780. 

S. 30 (2) — Presumption of if arises, 

when there is an alteration in tbs area of the 
holding — Duty of tenant to produce rent 
receipts. See (1917) Dig. COL. 73; MadU 
SUDEN MULLICK v. J.4MIRUDDIN SHEIKH. 

22 C. W. 999=^1 I. C. 767. 

S 50 (2) — Presumption under — Sub- 

division or arnalga^naiion oj old tenure — Pre- 
sumption, %j affected — Execution of fresh 
kabuhyat in respect of old tenancy — Effect of. 


S. 50, (2 )— of rent— Presumjp- 

tion of — Non-payment of rent for some years ^ 
effect of. 

A tenant can claim the benefit of the pre- 
sumption arising under S. 60 clause (2) of the 
E» T. Act, although there was no payment of 
the rent for some' of the twenty years 
immediately before the institution of the suit 
iPhtcher and Richardson, JJ.) KiSHOD 
GOBINDA CHOUDHRY V. GOUR GOPAL DASS. 

27 C. L. J. 281. 


A mere sub-division of an old tenure or 
amalgamation does not necessarily mean the 
creation of a new tenure so as to destroy the 
presumption under S, 50 (2} of the ±i. T. Act 
regarding fixity of rent. 

A tenant proved that he had paid rent at a 
uniform rate for over 20 years. The landlord 
showed that subsequent to the Permanent 
Settlement the tenant had executed a IcabuMyat 
in which he agreed to accept a fresh lease at a 
jaina which might be assessed in future upon 
a measurement of thejotc : 


- — — — S. 60 (2) — Kabuliyct of 1810 contain- | 
ing express stipulation to pay enhanced rent at 
Parganah rate — Presumption, rebuttal of. 

A kabuliyat of ISiO by which the tenant 
expressly stipulated to pay enhanced rate 
according to the Parganah rate rebutted the 
presumption arising from payment of the 
same rate of rent during 20 years before the 
suit. (N. R. Chat ter jea and Newhould, JJ,) 
UPENBEAhiATE GHOSH V. DWARKANATH 
BISWAS. 22 C. W. N. 322=45 1. C. 593. 

S. 50 (2] — Presumption — Amalgama' 

tion of several tenures and stipulation to pay 
enhanced rent h^j tenant— New tenancy. 

Wher« four origMliy separate tenures were 
in 1S53 amalgamated. and by a kabuliyat of 


Held, that the presumption arising under 8. 
50 (2) of the B.T. Act from payment of renn 
for over 29 years had been rebutted. {Fletcher 
and Hilda, JJ. } PROSONNA DEB HoTKOT v 
Safuruddin Ahmed. 46 I. C. 433, 

S. 50 (2) — Bent — No attempt to 

€7ihance 7'e7it for 20 years —Presumption— 
Canvract definmg terjns of te7ia7icy — Assertion 
of Ingher rights. 

If a landlord abstains from enforcing enhan- 
cement for twenty years or more, this in itself 
confers no right upon the tenant, but merely 
gives rise to a presumption under S. 50 (2) 
of the B. T. Act. Where the relationship of 
landlord and tenant is founded upon a con- 
tract, a mere assertion by the tenant in the 
absence of a clear statutory provision to the 
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contrary cannot confar upon him ngbos other 
or higher ihan those embodied in the contract, 
iSnuderiC'-.i, C. J. and Tcunon, I ) BiEENDBA 
EJSEOBE M^iNTKYA BAHADUR r. MaRO:» 1 ED 
DOULAT KHAN 53 G. 59. 

S. oO (2/ — Tenants producing rent 

receipts showing payment of uniform rate of 
rent for 20 years— -Presumption that tenancy 
commenced from permanent settlement — Onus 
on the landlord to show that the former owners 
of the land were not predecessors. See (191'^') 
Dig. Col. 74 ; (jOPal Chandra Banerjes 
V, MAHOBtSD SOLEMAN AfULLICK. 

22 C. W. N. 126^53 1. C. 356 

■ S. 52 — Landlord and tenciPA— Bolder of 

temporary tcnvre — Alluvkoi a d dihivion— i 
Contract not to apply for rcduciicn of rent 

Apart from any question of contract S. 52 
of the B. T. Act is applicable both to tenure- 
holders and to raiyats. But a tenure holder i^ 
at liberty to contract himself out of his light 
to apply for a reduction of rent under S 52. 

In the case of a holder of a temporary 
tenure, S. 52 of the E. T. Act must be read 
subject to the terms of the contract between 
him and his landlord. (Eichardson and 
Beachcrojt, JJ } SECRETARY OF STATE FOR 

Indian. Kamal Krishna Pal. 

55 I C 222. 

— Ss, 52 and i95—Patn>idar—Eirjkt to 

apply for ahaiement of rent. 

A patnidar is entitled to make an application 
under S. 52 of the B T. Act for the abatement 
of rent. S. 196 of the Act does not prevent S, 
52 from applying to the case of a patnidar. 
(Fletchc-r and Suda, JJ.) MAHARAJAH RanJIT 
SINHA V. AEDOH R.AHIM KHAN CHOWDHRY. 

55 1. C. 190 

— — 'S. — Beni— Cl aim f or addzfional 

Tent in respcc!, of excess area coin prised wiitiin 
boundaries specified in pat tab. 

Where rent is fixed for the whole area wiin- 
in the boundaries specified in a pattah. the 
landlord is not entitled to additional rent on 
account of excess area merely because the area 
whithin the boundaries specified in the pattah 
is more or considerably more than the area 
stated therein. He may however claim addi- 
tional rent for excess lands outside the boun- 
daries {Eichardson and Beachcroft, JJ,) MAN 
JANALI DEBI V. KAILASH NATH MiTTRA. 

55I.C. 25. : 

1 

>S. S2— Bent, enha'ncement of— Onus 

— “ Area for which rent had been previously 
paid"' meaning of. 

The question in every ‘case coming under 
S. 52 of the B. T. Act the landlord being the 
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' ciaimant, is whether the tenant is in posses- 
; sion of land "in exossr of the area for which 
; rant has been previoudiy paid by him 

: The burden of proving an increase in "the 

i area for which rent has been previously paid'’ 

I is on the landlord. He may generally dis- 
i charge the burden in two vvays : — 

I (1) By proving that the tenant is in posses- 
j sion of excess land outside the boundaries of 
I the land originally settled vvhh him for 
I instance land obtained by encroachment of 
I alluvial increment 

I t2) By proving that at the original eettle- 
ment of the land the rent was fixed at a rate 
per bigha or ether unit of measurement or at 
differential rates according to the quality of 
the Una and so forth, that in fact and sub- 
stance the agreement was that the tenant 
should pay as that raiieor ao those rates for 
all the lands of which he was put in possession 
according to its true area and by further prov- 
ing that the existing rent is less than the 
rent payable under such agreement. 

, It is in Gonnectiou with this second method 
of proving a right to increase of rent, chat 
' question may arise under clause {'2] or S. 52 
; as to the conditions of the tenancy and 
I whether* the rent originally fixed was or was 
I not a consolidated rent for the whole area. 

' The rent might be a consolidated rent even if 
, it was calculated at so much per measured or 
estimated bigha. The question deponds upon 
; the true intention of the patties to be gathered 
! in the absence of a written instrument, from 
1 all the circumstances. When however, it is 
I proved that the tenant is holding land outside 
I and beyond the original boundaries, the quea- 
I tion as to the rent being a consolidated rent 
I cannot well -arise except possibly in connection 
[with land gained by alluvion 
! 

: The words ‘“the area for which rent has 

i been previously paid ” mean the area with re- 
1 ference to which the rent previously paid has 
I been assessed or adjusted. {Eichardsem and 
i Wrhnslcy, JJ.) DHRUPAD CHANDRA KOLEY 

■ V . HHri Nath Singh a Boy. 22 c W. r_ 326 

=27 G. L 3 563=55 I. C. 660 

— Ss. 52 (5) and lOB— Proceedings 

under— -Appellate Couri—Poiver^of. io allow 
deduction on measurement — of calculation 
of excess area. 

In an appeal arising out of a proceeding 
under S 106 of the B. T Act the Appellate 
Court is entitled to allow a deduction on the 

■ measurement on the ground that the inedsure- 
menfc was not a scientific one. 

S. 52 (5) of the B. T. Act is an enabling 
section authorising the Court to calculate 
additional rent for excess area in the way laid 
down, if it thinks that to be the most 
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convenient way of arriving at what is the fair 
an3 equitable rent ben ween the parties. It does 
not preolude the Court from adopting other 
methods of calculation for the purpose of 
arriving at what is the proper excess rent. 
{Fletcher and Smiiher, JJ,) Hidnapore 
2EM1NDARY Co., Ltd. Kbisto Peosad 
BUKUL. 46 I. c. 544. ! 

: — Ss. 6C and 72 — Suit for rent by ^ 

assignee of an ijara— Plea of payment to ' 
purchaser of proprietary interest. See (1917) 
Dia. Cod. 76 ; mukduman Khairat 
AHMED. 3 Pat. L. W. 245=43 I. C. 132. 

*■; S. 66 — A;g^lication for exteiision> of 

time after expiry of time originally fixed — 
Maintainability of. 

It is open to a Court to grant an extension 
cf the time limited by S. 66 of the B. T. Act, j 
even where the application for the extension is i 
made after the expiry of the period prescribed : 
by the section. {Veunon a^id Neicbould^ JJA | 
Sab AD A Chaean Basar v. Jdro Bam ! 
Mandad. 44 I, 0. 473. i 


I S. 74 Abzvcib — Peishkush — LegitimatB 

‘ origin of paifment if can be inferred from 
j antiqvM'ji and purpose cf payment. 

The levy of peishkush by the proprietor of 
i an estate from the nisfidars (holders of resumed 
lakheraj lands) and lakherajdars is net iliegali 
as peishkush cannot be regarded as an imposi- 
tion in the nature of an abwab but a right 
to it is an interest in the land to which a title 
may be made out by prescription. 

Prom the peculiar situation and character 
i of the lands of the estates and the antiquity 
I and the purpose of the payment of peishkush, 

I it may be inferred that a right to levy it had a 
j legitimate contractual foundation at its incep- 
! tion. {Bichardson and Beachcrnfi, J'J'.)Laksh- 
' MI Naraya.n Rai V. The Secretary of 
State. 22 0. W, N, 824==23 C. L J. 285= 

44 L C. 497. 

' Ss 76 and 155 — Erection of a dwelling- 
house by tenants — Improvement. See ( 1917 ) 
Dig. Col. 79 ; AIahadeo eai v. Sheogudam 
Mahto. 2 Pat. li. J. 634=45 L C. 332, 


- S. 66 — Suit for more than one year's 

rent — Decree for ejectment on default of 
payment if proper. 

If in a suit under 3 66 of the B. T. Act the 
landlord asks for more than one year’s rent, 
he disentitles himself to the remedy under the 
Section. 

^ A decree under S. 68 of the B. T. Act direct- 
ing that the landlord should be entitled to 
recover possession of the land if four year’s 
arrears of rent decreed in the suit is not paid, 
is had. {WcdmsUy and Fdnton. JJ.) MUKTA 
Kesei Debi V. JiRi Bala Dbbi 

47 1, C. 1006. 

>— S. 66 id) 2 -^Noth^occupdficy raiyai — 

Sjedment of —^Decretal amount--' Payment by 
mider-raiyad — Yadidity. 


; ^ S. 85 ---Lease in contravention of — 

I Right of grantor to question lease, 
i ^ Yer Beachcrojt^ J.~A sub lease by a raiyat 
! for a period exceeding nine years, whether 
^ ragistered or not, is void, and can be questioned 
I the grantor or a person claiming through 
him. 

\Vliere a raiyat giving a permanent sub- 
j lease in contravention of the provisions of 
j S. 85 (2) of tbe B. T. Act induces his lessee to 
j accept it on the faith of a representation that 
I his own status is such as to validate such a 
sub-lease, he cannot afterwards be allowed to 
prove in a amt against his sub-lessee that his 
status was other than it was in the first 
I instance represented to be. {Uookerjea a^nd 
' Bcachcroft, JJ.) CHANDI CHAEAN NaTH v, 
SOMDA BIBI. 22 C. W. N. 179= 

28 C.L J. 91=44 I. C. 264. 


S. 66, clause (2) of the B. T, Act contem- 
plates that the payment made, to be a good 
payment, must be a payment by or on behalf 
of the iudgment-debtor. Tbe Court cannot, 
therefore, accept the tender of the amount by 
an tinder-raiyafc in order to prevent the 
non-ocoupanoy raiyat. {Teunon o/nd Uewbould^ 

JJ.) brojendba Nath Mitba v. Arman 
SHEIE. 27 C. L. a. 478=44 LC. 977. 

S. 67 — Bent— Interest on, date of j 

decna^of. ■ 

Tuterest on rent accrues, not from the ex- 
-piratdoa of the dates on which the instalments 
are.p^abla according to the Msts stipulated in 
the contract of leaser but : from the expiration 
of the quarters , ot the agncultural year in 
Which the inst^mentfaBe duo. ([Fleiefter 'ahd 

RAY v.SkBY 

HATH -b 45 4. C. £32;. 


S. 85 — Lease to under-raiyat for term 

exceeding nine years— Under-raiyat in posses- 
sion on basis of lease — Bight to sue for posses- 
sion on declaration of title. See (1917) Dig. 
Col. 80; DOUR Mondad v. Badaram 
PLANJJ. 22 C, W. H. 61=43 1. C. 864. 

S. 85 {2)~Under-Tmyati lease— Sanha 

san lease —Provision for Mdmg from generation 
to generation— Pertnanmt lease - Begistration 
in co'ntravention of S> 85 [H)— Lease if operative 
as against grantor. 

A permanent under- raiyati lease registered 
in contravention of S. 85 (2) of the B. T/Act 
is not o|^rative even as against the raiyat whO’ 
granted it, - 

A- roistered under- raiyati lease ^ among 
other things provided for the holding, passing 
^om generation to generation aind lot 
sold by the mider- raiyati described itself -as a 
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sdnha san (year to year) lease and stipulated 
that if the under-raiyat ever reduced the rent 
by raising any objection he would be liable to 
eviction without notice. 

Held, that the uudar-raiyati lease was a per- 
manent lease and as such contravened the pro- 
visions of S.85of the B. T Act, and, was, 
therefore, invalid. 'AValinsley atid Panton, 
JJ) KAKIM BAKSEA IJ. ABDUL JABBAR 
MIAJI. 47 I. G. 416, 

jg Non-transjerable raiyati hold- 
ing — Scile of a ])07ti07i by raiyrd — Subseguerd 
surrender of sanie to landord — Landlord if 
may evict iransf eree—Prand— K?iov:hdge . 

Per Teunon^ J — Irrespective of fraud, collu- 
sion or knowledge a landlord who accepts from 
a raiyat the surrender of a portion of the hold 
ing after the same had been sold by him, is 
not entitled to eject the transferee. The 
raiyat’s rights in the portion having been 
estinguisbed, by the surrender or grant to the 
landlord, the Latter took nothing. 

Sale of a part of a holding may be reasonably 
argued to be an incumbrance or limitation of 
the raiyat's rights in the whole and should 
therefore operate to prevent a surrender j 
whether of the whole ox of the part. ; 

Per Richardso7ii J, (Contra). On the author i 
ities sale of a part of a raiyati bolding is not j 
an incumbrance within the meaning of cl. (6) j 
of S. S6 of the B T, Act. i 

On the authorities the landlord (apart from | 
fraud) has the right to re-enter if the whole or j 
if a part of a non-transferable raiyati holding i 
be relinquished or surrendered by the raiyat j 
after the same has been sold by him. (Teunon I 
and Bichard&on, JJ.) Sheieh Bdstar ALI { 
V Ram Kumar gope 22 G. w. N 972 i 

I 

" ; — S. 86 (6 )' — Sale of ^portion oj no 7 t- I 

transferable raiyati holding — Xenant snrrend- I 
ering ^ same and taking resettlement of rest— ' 
I^npHed surrender, landlord if 7nay evict 
purchaser. 

Where a raiyat expressly surrendered a part 
of the non-transferable holding which, prior 
to such surrender, he has sold, and took a 
new settlement of the remainder: 

Bald, that this operated as a surrender of 
the whole holding {express to a portion and 
implied as to the rest) and as no fraud on the ! 
part of the landlord was established, he was 
entitled to evict the purchaser^ from the por- 
tion sold.^ {Woodrojfe, OUthj and Huda, JJ,) 
Seaike TAMIJ MUKSBI V. BHOJENDRA 
Kiseobb Hot Chowdeury. 

22 C. W- S. 967=46 1.0.862. 

“““ S. 86 (6)— Kewdee p/ portion of nov - 
transferable raiyati holding — Bvietimi of by 
landlord in wlwse favoqeff vendor $iirrenders the 
gaortimi ajier ^saZes. 

y ■ A xaiyat who has sold a portion of .his non 
.transferable occupancy holding has parted 
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With all his rights in the portion in favour of 
rhe purchaser, ?md has no interest in it to 
surrender. 

Moreover, surrender may be looked upon as 
a transfer or grant and whatever binds the 
raiyat binds the landlord in whose favour ha 
surrenders. 

The landlord cannot on accepting a surren- 
der of a part of the holding sold by the raiyat 
sue to eject toe transferee, ‘Woodroffe ayid 
Mooherje^^, JJ.) ANANDA MOHAN ROY 
Chowdhuey V . Gurudayal Saha. 

22 C W. N. 935, 

S- 87 — Landlord mid Te^ictnt — Aband- 
on^nent of hoidina— Landlord right of 
; entry ^ ^ 

' Where a holding has in fact been abandon- 
ed the landlord is entitled to re-enter without 
having recourse to the provisions of S. 87 of 
the B, T. Act, {Teunon and Riclmrdsmi, JJ ) 
WAHIDAbI BHUYA V . Mahamad ansae Ali. 

471. c. 147. 

- S. dZI~--Mortgage of nondr a^isfer able 
Qcc upa n cy hold ing — A bando?me 7 zi —Landl ord , 
right of, to recover x^ossessio^i. 

A usufructuary mortgagee of a non transfer- 
able holding is entitled to maintain his posses- 
sion against the landlord unless there has 
been an abandonment of the holding within 
B. 87 of the B T, Act or a relinquishment or 
a repudiation of the tenancy {Fletcher and 
Huda, JJ.) PbionATH BOSE't' KUSUM 
KUMARI DasSI. 47 I. C. 332, 

— 'S, 88 — Express consent in writing 
what is— Rent receipts whether evidence of— 
Rent Roll, meaning of — Jamawaail Bak- 
whetherrent roll -Presumption. BVe (1917) 
Big, Col. 82. Rajani Sundari Dassi v 
Haea Sundari Dassi 22 c. W. K 693= 

41 I 0.501. 

Ss. 88 and 161 — Bolding at fixed rent 
—Transftr—Fmliire to pay landlord's fee-- 
Acquisition of title by adverse posse ssioii 
agamst te7ia7it — 1 ncvjri brance . 

A sale of the whole of a raiyati holding at 
fixed rent is not invalid merely because the 
landlord’s fee is not paid. But when the sale 
is only of a part of such a holding the landlord 
is not bound to ^ recognise the purchaser, as 
such a sale constitutes a division of the hold- 
jiig- 

A. title acquired by adverse possession against 
a tenant is an incumbrance within S.161 of the 
B. ‘T, Act, 14 G. Xi. J. rel. (W almsley a/nd 
Pantan, JJ.) LAZAR ALI MiSTEI AMIR 
BBrsh Mian: 47 1, C. 334. 

88 and iBS—Suh'division of 
Mdmg—Becogmtion of, by landlord— Express 
writing — JSeni receipts — Acting on 
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ike strength of the sub dizision—Part ije-rfor- 
mano}— Equities— Effect of. 

Where a holding has been sub divided and 
the landiord has accepted rent in respect oi 
the sub-divided portions separately and granted 
receipts showing the area of each part and the 
rent. 

Held, that it was a recognition of the sub- 
division of the holding under S. 8S of the B.T. 
Act. 

Mere acknowledgment of a receipt of^rent 
less than the total jama without any indica- 
tion that it is in respect of a portion only of 
the holding cannot constitute a con -ant to a 
division of the holding even when continued 
over a number of years but it it should clearly 
appear on the face of the receipt itself that the 
rent is paid in respect of a particular portion 
only of the holding this may be sufficient 
acknowledgment to bind the landlord. 

It has been held in a long line of decisions, 
that in regard to receipts granted by gumastas 
the onus of showing that the gumasfca had no 
authonty to recognise a distribution of rent or 
division of tenancies lies upon the landlord . 

Consent in writing under S. 88 of the B T. 
Act may be given by means of a rent receipt 
and in each case the adequacy of the consent 
must be gathered from ail the circumstances. 

3. 83 of the B. T. Act enacts under what 
conditions a division of a tenure or holding is 
binding upon the landlord, which means a 
sola landlord or whole body of landlords where 
there are more than one, so that divisions 
which would not bind the whole body of land- 
lords would not come under the scope of the 
enactment 

Applying the principle that equity will not 
fail to supiM>rt a transaction clothed imper- 
fectly in those legal forms to which finality 
attaches after the bargain has been acted 
upon, held, that the landlord having acted 
upon the contract whereby the holding was 
divided as disclosed by the rent receipts, he 
cannot take advantage of the defects, if any, 
in the form in which his consent was signified 
so as to bar the enforcement of the contract 
{Bawsen Miller , C. J.nnd 8BI’ 

KISHCm Pbasad PANJIAE V. MUSAMMAT 
JEOEASI KPEB. ' (19181i Bat 210= 

4 Pat. X. W. 316=45 1. C. 294. 

— — S 88 — Suit by landlord for ejectmefU 

/ of purchasers of an occupancy holding — Decree 
fet ejectment on failure of defts. to attorn 
roiMn a fixed time, . 

B ’ 88 * of the B. T. Act does not warrant a 
decree ejaotment in a landlord's suit for 
ejectm^t hf the purchasers of a holding on 
■ their failurehbo jointly dnd severally attorn to 
the landlord Within a time to be died by the 
, <3ourh Jf.) GiaXBABA' 

, 47 I. C. 576. 
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i 

S. 98 — - lioTiiuneration of common 

, manager— F g ire r cf District Judge to fix and 
j direct payment — S 2 iit for arrears of ydy on 
I basis of order — Limitation, 

Under S. 93 of the B. T. Act, the District 
j Judge has ample powers to pass orders with 
j respect to the remuneration of the common 
! manager. Therefore, no question of limitation 
I arises in a suit brought by a retired common 
manager to recover arrears of his pay on the 
basis of an order made by the Dt. Judge direct- 
ing its payment (Fletcher and Smitlier, JJ.) 
Trailokya Nath hoy Chowdeury v 
DuRGA Nath Ehattacharjya 

46 I. C. 686. 

— ‘Ss. 102 (dd) and 106 — Suit under 

S' \0&— Dispute hekveen neighbouring proyrie' 
tors — Quesiicn for determination. 

In a suit under S 106 of the B T. Act to 
amend a Record of Bights in which the dispute 
is between two neighbouring proprietors, and 
which comes with in the provisions of S. 102 
(dd), the only question between those rival 
properietors that can be gone into, is to the 
question as to which of them was in possession 
of the land in question at the date of the final 
publication of the Record of Eights. (Fletcher 
evU Hudat JJ.) MaHARAJ BAHADDE SiNGH 
V. BHAGAwan. 45 1. C. 781. 

■ S. 103 B — Record of Eights— Entry 

in, as raiyat— Presumption rebutted by proof 
of original mode and the purpose of acquisi- 
tion. See B. T. ACT, Ss. 5 (i) (4) AND 103 B. 

22 C. W N 674 (P. C.) 

S. 103 B — Record of Rights— Entry in 

land, as liable to assessment— Presumption of 
correctness— Onus on tenant to disprove it by 
evidence. See LiM. ACT, Art. ISO. 

22 C, W. N. 688. 
Ss. 103 B., island iSl.-^Sale of 

paini — Bent free lands in patni, if an encum- 
brance — Record of rights— Entry in-^Onm. 

Plfi. in execution of a rent decree purchased 
a patni taluk created in 1807. Within the patni 
there were certain lands in the possession of 
the deft, which were recorded in the settle- 
ment records as rent-free lands. In a suit to 
eject the deft, on the ground that his interest 
was an encumbrance within S. 161 of the B. 
T. Act. 

Held, that the deft.'s Interest could not be 
deemed to, be an encumbrance unless it was 
shown that the ssemxndar was in possession of 
those lands at the time when the patni was : 
granted. . ; 

Having regard to S. 103 B. of the B; T: Aot 
and the pleadings of the plfi. and to the fact ' 
that there was no evidence to show that any 
: peat “had ever been. realised in respect of -those . 
landaand that the daft, and Ms predecessors 
in- title had been in possession for a long 
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period witiioufc payment of rent, it was incum j 
bent upon the plfi. to show that the zemindar j 
was in possession of the lands in dispute at the j 
date of the creation of the patni and that the i 
incumbrance of the deft- came into existence | 
after that date {NM. Chatierjea and Greaves, : 
JJ) Bipeodas Pal Chowdhuby v. Kedae i 
Nath ROY. 47 I. C. 765, 1 

S. 103 « {Z)^ Entry under— Notice of 

proofs correctness of. 

If it is established that the only evidence 
whereon the entry in sub-section {Z} of S. 103 
B of the B. T. Act, was made by the Settle- 
ment officer does not support his conclusions, 
that is the strongest possible proof that the 
entry is incorrect. The party is not limited 
to a particular mode of proof, he can prove 
aliunde that the entry is in fact, incorrect. 
He can prove that the material whereon the 
Settlement Officer, based his decision, does 
not in law justify his conclusion as to the 
relative rights and the obligations of the 
parties, {Mookerjea uwd Walmsley, JJ.) Bagha 
Moweb V. Ram Laehan Missee. 

27 C. L, J. 107=41 L C. 804. 

Ss. 104 H, and 111 k.Scope of S. 

104 H— Suits i 0 uler, Limitation— Beliefs ' 
outside S. lOi H, but within S. lH A — Limi^ 
tation Act, Art. 120. 

S. 104 H of the B. T, Act only refers to suits 
by a person aggrieved by an entry of a rent 
settled in a Settlement Rent Roll prepared 
under S. 104 F to 104 H or by an omission to 
settle such a rent and suits, falling under that 
section, are governed by the special limitation 
provided in that section. 

Where reliefs are claimed which are outside 
the scope of S. 104 H and fall within the 
proviso to S- 111 A, the limitation applicable 
is that provided by Art. 120 of the second 
schedule to fcha Lim- Act. 15 G. W. N. 896 foil. 
(Woodroffe and.Euda, J/} RAJANI HANTA 
MOOKEEJEE V. SECEETAEY OF STATE POE 
INDIA. 45 Cal. 645=47 I. C. 820. 

S. 104-H~jSztif under— Court, what to 

determine. 

In a suit under S. 104 H of the B T. Act 
it is not sufficient for the Court to hold that 
the entry in the Settlement Rent Roll as to the 
status or the rent is erroneous. The Court 
must determine affirmatively the exact condi- 
tions and the incidents of the tenancy as also 
the rent to be settled on such basis. (Mookerjea 
and Wahmsleyt JJ .) SECEETAEY OF STATE 
POE INDIA BIGAMBAE NANDA. 

27 C. L. J 334=45 L C. 43. 

_= itii 'EL—S'uU under — i^mUaiio7i-^ 

Notice given to Secretary of StMe—No 
: iion of time spent in,. _ , 

: ; 3k a suit under S. 104 H hf the B T. Act 
,-jigftinst the Secretary of State- the plS. is not 
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entitled to exclude from the period of limita- 
tion provided by that section the period of two 
months during which a notice given to the 
Secretary of Siate for India under S. SO of the 
C. P. Code is current {Fletcher and Hudat JJ.) 
Secretary op State foe India v. Lakh. 
Naeain Das. 46 I, C. 899. 

Ss. 404 H, 184 and 485 — Suit under 

S. 104 H period for — No extension by reason 

of S. 15 (2) of the Lim. Act. See LiM. ACT. S, 
15. SUB-SEC. (2). 27 C. L. J. 374. 

S. 104 J — Bent setfted—Bresumpticni 

as to correctness of. 

The words shall be deemed to have been 
correctly settled” used in S. 104 J of the B. 

T. Act, do not merely give rise to a presump 
tion, that can be rebutted but create an irre- 
buttable presumption as to the correctness of 
rent settled in accordance with the provisions of 
Ss 104 A to 104 F of the B. T. Act. {Fletcher 
and. Ruda. JJ.) BAIKUNTHA NaTH CHOSE. 

V. SODANNANDA MOEAPATEA. 46 I C. 287 

S. 1C5— Application to settlement of 

fair rent presumption under S. 50 — Whether 
rebutted to acquisition of non-transf arable 
holding. See B. T. Act, S. 60 22 C. W. N. 2C4. 

Ss. 105, and 109 A —Decision of Settte- 

j inent Off icer — Appeal against schedule directed 
I to be prepared by judgment — Lhnitation fm' 
j filing appeal. 

' Where a Settlement Officer , in an order on 
an application for the settlement of fair rents 
under S. 105 of the B.T. Act arrived at certain 
findings and laid down certain principles, in 
accordance with which fair rents were to be 
ascertained and entered in schedule directed 
to be prepared by the order. 

Held, that limitation for preferring an ap- 
peal against the decision of the Settlement 
Officer began to run from the date on which 
the schedule was signed by the Settlement 
Officer, and not from the d ate on which the 
order was made, inasmuch as the schedule 
settling the rents was clearly a part of the 
decision and in fact read with the order was 
the decision. {Teunon ojid Neichoidd, JJ.) 
DHABANIA KANTA LAHIRI CHACDHUEI V. 
AMIE ShETKH, ^ 44 1. G. 152, 

Ss. 105 and 188— Application under S. 105 

— Dismissal by lower appellate Court as 
I against a party for non-prosecution — Joint 
decree— Ail necessary partiea ' not before court 
— C- P. Code 0.- 22. R. 9., Bee APPEAL. 

28 0- L. J. 201 

- — ^ S 105 — Application u^ider, het wiihm , 

' draion— Effect— Subsequent suit, maintainad'- 
lity of— Bents non-payment far a period — No hajt 
& landlord's rigM to fiave rent assessed and re- 
coper. '-Limitation— Lim. Acti Art, 130 . 
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An application made under S. 105 of the E. 
T. Act but witlidra'ATi is to be treated as one 
never made. 

Hence altbougb. an application under S. 105 
was previously withdrawn, without liberty to 
make a fresh application, a subsequent appli- 
oation under the same section is maintainable. 
40 Cal. 428 foil. 

The mere non-payment of rent for a certain 
period does not bar a landlord’s right to have 
the rent assessed and to recover rent from his 
tenant. Art. 130, Sob. to the Lim. Act applies 
after the tenure is found to be rent-free. 
{Teimon mid Ricliardsont JJ .) SRiMATIfKAMINl 
SUNDARI CHOUBHIJRANI V. ABDUL HABIN 
MOULVI. 23 G. L. J. 254=47 I. G. 420, 

S. 105 — Enhmicem€7it of rent after sale 

of tenure— Liability of 'purchaser —Sale, setting 
aside of - 

The plfi. purchased a tenure at an auction- 
sale. The sale proclamation stated the rent to 
be Rb. 64 but at the time of the plft’s. purchase 
there was pending a proceeding under S. 65 of 
the B. T. Act for the enhancement of rent on 
the ground of excess in area by which the rent 
was enhanced after the pifi’s purchase to Rs. i 
270 without the plS. having'been made a party j 
to the proceeding. eM, that as the plS did j 
not prove that he did not know of the proceed- I 
ing for enhancement of rent at the time of ' 
his purchase, he was bound by the result of 
the proceeding. 

Even if the plfi. had established that he did 
not know of the proceeding to enhance the 
rent atthetime of the purchase, his right 
would have been to 'have the whole sale set 
aside ; but he could not hold the property and 
at the same time refuse to pay the enhanced 
rant. {Fletcher and Hilda, JJ) RASIK CHANDRA 
MUKEOPADHYA V. SHYAMA EUMAR TAGbRE 

46 I. C. 136. , 

— — S. 105 — Proceedings under— Appellate j 

court, power of, to allow deduction oil measure- • 
ment — Mode of oalculation of excess area. See i 
B. T. Act, SS. 62 (6) AND 106. 46 I. C. 64$. i 


Ss. 105 A, 107 and iOB-Eecis-ion of 

revenue Court that rela-ionship of la^idl'.rd and 
icneni does not Res judicata in suhse^ 

qiiC'it suit for eject ment. 

Whr-re in a proceeding under S. 105 A of the 
E. T- Act ic has been found that the relation- 
ship of landlord and tenant does not exist 
between the parties, thai decision operates as | 
res judicata, and the defts. are not entitled, in , 
a suit for ejectment by the landlord to re- j 
agitate the Quascion, 36 Cal 339 and 29 Cal ■ 
707 diet. 19 C.L,J. 457 ref. ; 

The words ‘‘ehall be Snap" were imported ! 
into S. 107 with a view to give finality to a ! 
dacisicjD arrived' at by. a' Revenue Officer or by i 
the Special .ifudge. on appeal.' .[UuUicJc and ' 
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AiUnson, JJ.) MahENDRA NARAYAN RAY u- 
GiRiSH Chandra Kar. 3 Pat. L. J. 379. 

=46 I.G. 125. 

, Ss. 105 A and 109 — Settlement 

; Of ficer— Inquiry as to Settlement of rent— 

' Decision on status of tenant — Civil Courts 
^ barred from questioning decision of Settlement 
! Officer. 

A Settlement Officer, when hearing an 
I application for settlemtnt of rent, has jurig- 
! diction to enquire as to whether a tenant 
I belongs to the class to which he was shown in 
1 the record-of-rights. It is not competent to a 
; Civil Court under S. 109 of the B. T. Act to 
j enquire into the status of a tenant, which 
I was the subject of enquiry before a Settlement 
I Officer [Fletcher and Teunon, JJ.) BEPIN 
KRISHNA Kumar v. Hari Das Ghose. 
i 27 C. L. J 210=44 I. C. 562 

j ^Qg — Appeal-^ Forum — Suit insti- 

tuted before the Settlement Officer— Transfer 
I to Civil Court— Appeal to Special Judge or 
Subordinate Judge. 

Where a suit, instituted before a Settlement 
Officer under S. lOS of the B, T. Act was 
transferred under the first proviso of that 
section to a competent Civil Court being the 
Court of the Munsif. 

I Held that, although the suit was originally 
j instituted before the Settlement Officer, am 
I appeal would not lie to the Special Judge 
j against the decision of the Alunsif, but the 
j competency of the Civil Court would be as- 
certained under the C. P. Code, and the 
1 attributes of the competency of that Civil 
1 court would follow from the transfer, and as 
such the’ Subordinate Judge had the jurisdic- 
r tion to hear the appeal against the decision 
I of the Munsif (Fletcher and Richardson, JJ.) 
KSHIEOD V. GOUR. 27 C. L. J 281. 

==3S I. C. 94 

Ss. 106 and 109 — Dismissal for 

default — Subsequent suit — Ho bar of res 
judicata. 

A proceeding under S. lOG of the B. T. Act 
which is dismissed for default does not operate 
as a bar to a subsequent suit by virtue of the 
provisions of S, 109 of the Act. 

S. 109 of the B. T Act in order to operate 
as a bar to a subsequent suit presupposes 
the existence of a decision by the Settlement 
Officer on the merits of the claim. {Atkinson, 
J.) BiBi Saleha V. AUTU Bam. 

43LC.973. 

S. Entry im record of rights — 

Correction of — Plff. arui deft, recordedias- joint 
la.nd’^^rds — Suit f or partition'-^Onus of proving 
that entry is icrcng. 

The names of the plfi. and his co-share 
deft, ISo, 7 were entered as joint landlords in. 
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the record of rights. It was found that there 
had been a partition between them long before 
the record of rights and that the plfi. had 
been in sole possession since the partition. 

Held, that though there was nothing to 
show what wa^ the precise result of the parti- 
tion. still in the absence of any evidence on 
deft*s side to show that the plS’s. possession 
was as a co-sharer on his behalf, the plS. 
should be recorded as the sole landlord. 
{Oliitty mid Walmsley, JJ.) BrOJENDBA KlS- 
HORE EOY CHOWDHEEY v. JUGENDEA 
KISHOEB ROY CHOWDHURY. 47 I. G. 5. 

Ss. 106, and 111 A— Record of-rightsof 

Suit for alteration in second of two records- — 
rights — Maintainability ~ Limitation. See 
Record op-rigets. 3 Pat. L. J. 361. 

— — S 1D6 — S’uUfoT declaration that lands | 
are braJinwlter and rent Jrec — Long possession ; 
without payment of rent — Presumption of | 
Lakhiraj-'Behuitcil of, by Pergamh register^ j 
Kmmigo register, etc. I 

The Plfis. who were recorded under the 
Settlement Proceedings as persons in posses- 
sion of a number of plots, each less than 50 
bighas in area, without payment of rent but 
as liable to pay rent, instituted suit under 
S. 106 of the B.T, Act and proved long posses- | 
sion' without payment of rent. The deft. ' 
produced the Perganab Register, the Konongo ; 
Register, and the Thak Map and the Settle- ! 
ment to show by omission of entries of 
lakhirajas therein that no labherjas existed in i 
the village. 

Held, that long possession without payment 
of rent raises a presumption of labherjas right. 
(Mookerjee and Wcdmley, JJ.) BI PR AD AS PAL 
Ceoudery V, monoeama Debi. 

55 Gai 574=22 C. W. N. 396. , 
=47, C. 49. 

— S. 109 A. Sub S. (o) -'Second Appeal 

— High Court— ^ 4 uestion of fact— No juris- 
diction to disturb— Power of High Court subject 
to limits prescribed by S. o8± of the C , P. Code 
of 1882 is. 100 0 / C. P Code, 1903.) 

The right of appeal to the High Court by S. 
109 A sub-section 3 of the B. T, Act ISSo is 
suhjeot to S. 684 of the C. P. Code 1882 and 
can only be escercised upon the grounds 
therein mentioned. The High Court has 
therefore no jurisdiction under the sub-section 
to set aside the decree of a Dt. Judge upon the 
ground that he had applied the wrong standard 
of measurement to land of which the rent was 
in qiueetion. {Lord Buokmaster) NAFAR CHAN- 
DRA PaL t?. ShUKUR. 45 L a. 185. (P.G.) 

S, 111 h— Wrong endry in record of 

rights — S-iiU for declirroiMon m respect of, 
■maintaincMlUy, _ ^ 

Where there was a Snal pubEcation of re- 
cord of rights in 1888-89 and in a subsequent 
proceeding t an objection to the draft record 
was overruled by the Settlement O^Scer in 
1905 and the record of right finally published 
: in 1906, and the plff aggrieved by the last 
. Cantry brought his suit in' 1907 for a deolarar* 
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tion that the survey entry of 1906 was in- 
correct he having title and possession in 
respect of a portion of the disputed lands by 
virtue of his purchase in 1835 and title by 
prescriptive adverse possession in respect of 
the remaining portion. 

Held, the suit v^as maintainable under S. 
lllA of the B T. Act and S. 42 of the 
j Specific Relief Act {Dmvson Miller, C. 
j and MuUick, J.) SHEIKH LATAFAT HUSSA- 
IN V. Kumar Kalika nand Singh. 

(1918) Pat 225=3 Pat. L. J. 361= 
4 Pat L. W. 303=45 I. C. 432. 

Ss. 113 and 183— Under-raiyat — 

Acquisition of occupancy right by custom or 
usage— Under raiyat continues to be such and 
' is not liable to be ejected. See B.T. ACT, 
Ss. 40, 113 AND 133. 22 G. W. N 618. 

S HQ—Khudkasht land--if Zcraid. 

Khudkasht does not necessarily mean ceraii 
or private lands of the proprietor within the 
meaning of S. 116 of the B. T. Act. iPu'da 
Prasad, J.) DEONATH-MlSEA V. AMAE SlNGH, 

45 I. G. 418. 

■ S. 116 — Homocoupancy raiyat ' — 

Lessee under term-expired lease of proprietor’s 
zerait land— -Suit in ejectment— Limitation- 
Tenancy Act. Sch III, Art. 1 (a) — Effect. See 
(1917) DIG. Col. 88 ; Janki Singh v. 
Jagannath Das. (1917) Pat. 318= 

3 Pat. L. J. 1=42 I. C. 177=44 I. C. 94. 
S. 147 A. (2) — Comproynise — Repudia- 
tion of by soyne of the parties before decree- 
power of Court to record co 7 nrn'omise^ 

A court is empowered to enquire into and 
give efiecfc to a lawful compromise, adjust- 
ment or satisfaction of a suit by the parties 
even where one of the parties repudiates or 
retracts from it in Court. 

Clause (2) of S. 147 A of the B. T. Act em- 
powers a Court to give effect to a compromise 
and to pass a decree accordingly even if the 
patties subsequently retract from it. (Fletcher 
and Huda, JJ.) SaraDA PRASAD ROY v, 
ANANDA MoHY DATTA. 46 I. C. 228 

"S, 143 k— Co-sharer la'ndlord—Suit 

for rent — Nature of decree . 

Co- sharer landlords^ who, by arrangement 
with the tenants, collect their shares sepa- 
rately, and have in previous years brought 
separate suits for the recovery of their dues, 
are competent to sue jointly for the total 
amount due to them under the terms of the 
original lease, which can bo enforced by all 
the GO sharers together without the consent of 
I the tenants.- But if a plfi. seeks to avail 
J himself of the special provisions of S 148 a of 
'• the B. T. Act, he must in the plaint seek to 
' recover the entire amount due to himself and 
the CO -sharers, 

Thenature of a decree to ba made in the 
suit depends ixpon its true character. If it is a 
suit for the share of the rent recoverable by 
the plff. separately by reason of the fact that 
he‘lmB; OU previous . oooasions collected the 
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share of the rent separately from his eo-sharer 
the decree will be a money decree ; if. on the 
other hand, it is a decree in a suit properly 
framed under S- 118 A the decreee will 
operate as a rent decree, capable of execution 
under the special procedure prescribed by the 
B. T. Act. 

Where the plfi throughout the plaint pro- 
ceeded on the allegation that he had previ- 
ously collected his share of the rent respect- 
ively and in the first prayer clause, actually 
sought to recover that share, and in a second 
alternative clause stated that if it was found 
that the tenant had not paid the rent due to 
his CO sharer, he might be granted leave to 
amend the plaint so as to secure a decree for 
the entire sum. 

3dd, that this was not a plaint in a rent 
suit of the character contemplated by 3. 118 

A. of the B. T. Act. {Mooherjee mul WdrnaUy^ 
3.) RAI Baikantha t;. Bamapati. 

27 G. L- 101.=45 I. G. 767- 

S. ii9— Scope of — Plea of tenant if 

must be valid in law — Paimient of amount 
claimed m court — Suit hy 'third person ’ if 
rendered infrzictmus by plff, in rent suit 
obtcdnUig a decree. 

The word ‘ pleads ’ as used in S. 149 of the 

B. T. Act does not mean that the tenant should 

■ set up a valid plea or a plea that is open to ' 
him in accordance with law. Whether the 
plea is good, bad or indifierent if the tenant 
hands in the amount claimed, the Court will 
serve notice on the third party and unless the 
third party brings his suit within three 
months, the plaintifi in the first suit will be 
entitled to the money, 

A suit instituted in accordance with clause 
S3) of S, U9 of the B. T. Act by the “ third 
person^’ mentioned in that section is not rend- 
ered infructuouB by the fact that owing to the 
Court’s delay, before that suit is tried out, 
the plaintifi in the criginal rent suit gets a 
■ decree against the defendant. {Fletcher and 
. Buda, JP) Hemakta Kltmab Kab v. 

, BmsNDRA Nath Roy, 57 I. o, 10G3. 

— S. 153 — Appeal, maintainabUity of — 

Question of tide raised hut not decided. 

Under S. 158 of the B. T. Act, it is not 
Bufidcient merely that there should be a con- 
troversy on the question of title as between 
parties having confiicting claims to land but 
the section requires that soma question of title 

■ should be decided as between such parties 
Therefore, where in a suit for rent the lower 
Court does not decide the question of title 
which is raised between parties having oon- 

r flic ting olaims thereto, no appeal lies under 
' B. 15s - of the B, T. Act, [Itichardsmi -and 
BflClChcrq/i, JJ.} JILLOB BAHMAN v. 

; EHAjf, 55 I. 0 . 5BS: 

. Suit -^Second appeah if 

compeUnU wh&nplmmdsjcr less than Es.~ ■ 100;, 

Jp for Tfint where the amount claimed , 

^ dbes not sp^ial appeal lies 

J : ' to tiiA : the: duly quench 
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I decided in the suit is whether the relation of 
i landlord and tenant exists between the parties 
! {Fletcher and Hnda, JJ.) JaHIRAL HAQUE v. 

I Sadar ALi. 47 I. c 105. 

■ 'S. 153 — Second appeal-tissue as to 

whether land is held on naqdi or bbawli rent — 
Conflicting ^ claims to title to land between one 
of the parties and a stranger. 

In a case where the question is whether the 
deft, is liable to pay naqdi or hhawli rent, a 
Second Appeal is not barred by S. 163 of the 
B. T. Act. 

In a case where there is a conflicting claim 
to title in and between one of the p rties in 
suit and a stranger no second appeal lies 
under S. 153 of the B. T. Act. [Jwala Prasad. 
/,) Sheikh Wazir abi v. MussawmAt 
Mabimmunissa. 5 Pat L W 72= 

53 I. C 777. 

■ ■; — S 153 (b) Appeal— Pecision of Dt. 

Munsif dismissing rent suit on the ground 
that relationship of landlord and tenant had 
not been proved. 

Where in a suit for rent for less than Bs. 50 
the Dt. Alunsif dismissed the suit holding that 
there was no ' relationship of landlord and 
tenant between the parties in respect of the 
jama sued for, held that the decision of the Dt. 
Munsif was not appealable {Piewbould and Pan- 
io?iyj)MUKC/NDA LAL R0Y^;.BHABASUNDAEI 
DEBYA. 57 I. C. 922. 

S 155 — Notice under — Sufficiency of. 

If the misuse complained of in a notice 
under S. 155 of the B T. Act, is in fact 
incapable of remedy the notice is sufiSoient al- 
though it does not require the tenant to remedy 
the misuse A suit based on such a notice will 
not fail for want of a proper notice, {Tezinon 
and Newbozild, JJ.) Bepin BEEARY Chakea- 
BARTY V. SIB CHARAN CHAKEABABTY. 

53 I. C. 801. 

— ’ — S. 158 — Failure to give notice — Sale 

if valid. 

S. 15S B, of the B. T. Act imperatively 
requires the giving of notice to the co-sharer 
landlords before the sale of a holding in execu- 
tion of a rent decree obtained by one cjo- sharer 
and the failure of the Court to serve such 
notice renders the sale invalid, {Fletcher and 
Newhould, JJ.) SarIP LocEIN v. TIBOTT- 
AMMA DEBT. 43 I. C. 3- 

— Ss. 159 ProYisoCI. {b)and 179— Dnr- 

painidar and patnidar— Contract of perma> 
nent tenancy — Validity— Effect— Binding na- 
ture on representatives of grantor and grantee. 

S. 179 of the B T. Act controls (b) of the 
proviso to S. 169. . 

It isxompetent .for the patnidar aud the . 
darpatnidar to enter into a contract of per- 
mancut tenancy, tubjeotfo the restriction 
that subordinate, interests carved out by the 
^ patnidar will be extinguished on sale ol his 
under-tenure for arrears of ^ rents* : Thie;reS'- 
tribtion rune with the land,, and ' isbjperatiye 
:ppt only between the grantor, and the ^antee. 
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but also between their representafci'ves in 
them. The condition in the lease is not an 
absolute restraint on alienation, and is for the 
benefit of tbe lessor {Mocker je4 end Beach 
crojt, JJ.) Madhtj SUDAl^ MahtO r. AilDNA 
PORE Z-EMINDABI GO. 

27 C. L. J. 511—56 I C. 129. 

S. 161 — Incumbrance — Acquisition of 

title by adverse possession against tenant 
holding at fixed rate, See B, T. ACT, Ss. 8S 
Aj?D 161 ¥l I. G. 3S4, 

Ss. 11 and 187 — Incumbrance — 

Interest of mortgagee-purchaser if an biciim- 
Irance, 

The interest of a mortgagee of a part of a 
holding who has purchased the holding in 
execution of his mortgage decree is an incum 
branc'e within S 161 of the E. T. Act. Such 
a mortgagee- purchaser cannot ba ejected by the 
purchaser of the holding in execution of a rent 
decree unr.n his incumbrance is annulled 
under the provisions of S.167 of the B. T. 
Act. 13 1. 0. 7S5 and 38 G. W. N. 259 foil. 
[Fletcher and Ruda^ JI ) INDRA NarAYAN 
Ray V. Nabin Chandra Banebjeb. 

^7 I. C. 857. 

— — — ~S. 161 — Incumbrance — Interest oj 

purchaser of a portion of nonlransferable 
occupancy holding if and without 8. 161, 

An incumbrance implies a limitation of the 
rights of a tenant and not a total extinction 
of them. A landlord purchaser at a sale in 
execution of his rent decree is not required to 
annul the interest of a purchaser of a portion 
of a non-transferable occupancy holding, 11 
C. L. J. 16 foil. {Chitty and WahnsUy, JJ,) 
FAZARAIil MAHADDAR u. POERO MIAN. 

28 C. L. J- 236=58 I. C. 300 
Ss- 161, 163 and 167 — Mortgage 

of shore of holdhigt if incumbra'nce to be 
annulled, 

A mortgage of a portion of a non-tramsferable 
occupancy holding is an incumbrance within 
S, 161 of the B. T. Act and a purchaser of the 
holding at a rent-sale under H, 163 <3) (b) of 
tbe Act takes the property subject to the 
mortgage, unless it is annulled by him in the 
only mode provided bvlaw, namely, nnder 
S. 167 of the Act. 

' In a suit by. the mortgagee to enforce his 
bond against the tenants of the holding and 
the purchaser at the rent- sale the landlord is 
not a necessavy party. {Wahusley mid 
Greams^jj.) PEAK KRISHNA PAL ^^rATDL 
Krishna Mhkeejeb, 22 G. W. N. 562= 

56 1.0,176, 

— S 163X2) — Mortgage of non- transfer- 
able occupancy holding— *JBncumbrance— Pur- 
chaser of the holding at a rent sale — S, 163 (2) 
' (b) of the Act,- takes subject to the ’ mortgage. 
See B.T. ACT, SS. 161, 163 <2) and 167. 

22 G, W. N. 662. 
- — — — -S.167 — of inmmhranees — 
^Procedure to be strictly fbdowed Sej^mce_ of 
^noUcet erdry in order ‘ slme t if - sujjmeni proof 
.,of>-^Sifxgle smt for rent of entm taluks after 


i BENGAL TENANCY ACT S. 169. 

I 

1 same was splii up— Consequential sale if rerJ. 

' sale. 

The destruction of valuable incumbrances 
I is a very severe measure which the law allows 
■ only if a certain procedure is strictlv followed, 
i and when a party wishes to enforce that severe 
measufe he must show that ha has strictly 
{ followed the procedure laid down. 

An entry in the order sheet that notice 
has been served is not sufficient proof of service 
of notice. 7 C. L. J 262 ref. 

Where it appeared that what was formerly 
I once a taluk was split up into several taluks , a 
I sale of the entire taluk in execution of a decree 
j obtained in a single suit for rent due upon the 
entire taluk was not a sale for the arrears of 
rent ivithin the B. T Act {Chitty avd 
Smither, JJ ) PRAFULLA HATH TAGORE V. 
Shital Khan. 22 C, W, N. 788=57 I C. 97. 
S. 167—Ejectmeiit— Purchaser seek- 
ing to annul the Sub tenancy— Sale of superior 
I tenancy for arrears of .vent— Adverse possession 
I against Sub- tenant — ‘ Incumbrance’— Notice. 

See (1917) DIG, COL. 117 ; BhUSAN v. SBI- 
I KANTA. 55 Cal. 756=21 C W. N. 155= 

I 23G.L.J. 435=33 1.0.957. 

I S. 167 — Incumbrance, annulment 

; of— “Date of Sale" meaning of See (1917) 

I Dig. Col. 93 : Nanda lal banerjeb v, 

' Umeth Ghandea Das. 45 Gal, 151= 

1 22 C, W. N. 86=26 C, h 3. 328=40 I. C. 579. 

-S 167 — Purchasers in execution of 

decree for 'rent and a decree on a mortgage — 
Absence of notice of annulment of mortgage — 
Efect of, 

A subsequent purchaser of a holding under 
i a mortgage decree cannot oust a prior 
purchaser under a rent decree even when there 
has been no notice under S. 167 of the B. T. 
Act annulling the mortagage. The former is 
merely in the position of a second mortgage 
i who has a right to redeem the latter. {Roe 
j and Coutts, JJ,) SUEAT LAL CHOWDHtTEY 
j V . MUELI-DhAR , 46 I . C. 921. 

— S. 167 ajid Ch. KIY — Sale of an 
under tenure, under— Effect of the sale in case 
tbe landlord ceased to ba the sole landlord at 
tbe date of sale — ’If the sale passes the under- 
tenure to the purchaser free of incumbrances 
— Efiect of the cessation, partial or entire of 
the interest of the landlord on his right to en- 
force realisation of arrears of rent by sale of 
the tenancy— Propriety of applying isolated 
dicta from judicial precedents to cases where 
the facts are difierent in essential jjarfcioulara. 
See (1917) DIG. COL. 9S ; SYEDUnNESSA 
Khatun AMISHDDI. 45 Cal. 294= 
21 C W, N, 847=23 G. L 3, 622-41 L G, 353. 

S, 169 (1), cL (c;— Decree for rent sale ' 

in execution, of— Sale proceeds, disposal of— 
Arrears of r^t, since the institution of the 
suit— 'Interest on such arrears, if can be paid 
out of the surplus sale proceeds. See (1917) 
DlG.0OL.94; PEAPGLLA NATH TAGORB v. 
MATABADDIK MANDAL. ^2 C. W. Nv 

.323=26 a L, 4, 322=43 L 0, 881, 
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Sa, 171 166 and 167— ^'IvJeresi 

voiddble on sale'' mei^n'iy.g f f — Bight of reve>T- 
sioner or donee from tenant to depomt. 

The words interest Yoidab'ie on the sale” 
in S. 171 of tha B. T. Act are confined to such 
interests as the auction purchaser might by 
due application under Ss. 165 and 167 of the 
Act avoid or annul- 40 I. G. 267 (F, B.) full 
A reversioner or or donee from a tenant of a 
holding has no such interest as to entitle him 
to make a deposit under S. 171 of the B. T. 
Act. {Roe and Imam, JJ.) QOPAL E.AY v. 
HITNABAYAN SIKGH. 3 f at. L. J. 115=: 

4 Pat. L. W. 85=^3 I D 23. 

— — S. 173— Execution sale— Order setting 
aside sale on the ground that auction purchaser 
was benamidar for one of the judgment-debtors 
—No appeal. See C, P.CODE. S. 47 and O. 2l, 
B, 90. ^6 I. G. 74S. 

S. 17 ^— — Amount of— Decree 

amount and costs. 

The amount of money required to be depo- 
sited by the judgment- debtor under S 174 of 
the B. T. Act is the amount recoverable under 
the decree with costs, and not the amount 
specified m the proclamation as under O. 21, 
R. 89 of the C- P. Code. {Imam and Thornhill, 
JI.) MAKBC RAI V. SARJUG PEBSEAD. 

47 I. G. 654. 

-*S. 174— Suit to set aside order under, | 

maintainable — C. P. Code, 0.21, B. 9i (3), i 
Provisions of, not applicable. See (1917) Dig. j 
COL. 96. GULAB CEAND ROY v. SHEIK FIDA i 
HaSSIAN. 3 Pat L, J. 122=3 Pat. L. W. ' 
264=44 1. C. 832. | 

— — Ss. 181 and i^—Ghakvali la^nd-Occzi- | 
pancy right ac^uisitio^b of. i 

From 1850 to 1S85 ghatwali lands were sub- 
ject to the acquisition of occupancy right. S. | 
ISl of the B. T. Act does not take away such | 
rights acquired or enjoyed. 31 Cal. 1021, 1 C. i 
L. J. 138, 5 0, E. 1. 53 and 33 Cal. 630 dist. | 
{Richardson a7id Beachcroft, JJ.) SITIKANTHA ’ 
ROY V. BIPBADAS CEARAN. 22 G. W. N. 

783=27 C.L. J. 556=48 I. C, 485. 

— — S. 181 — Jagir Khudkast, if a service 
tenure. 

‘ ' The words” jagir khudkast land'' do not 
necessarily mean a service tenure within the 
' miming of S. 181 of the B, T Act. [Jwala 
Prusisd, /.)Deonate MI8EA v. AUAn Singh 

45i.C418.. 

, _-r-— 1^2— 'Homestead of raiyal—Sectimi. 
if 

" Whath'er the homestead of a ryot is or is. 

■ not part of m Agricultural holding the . B/T. 

: Actapplies'to it by virtue either of the general' 
provisions of the Aot or at the special provision 
to he found in S. 182 {Tcunon and Rlchcirdson, 
IJ,] Rai Charan Eaeaiakar V. Sib Rasi 
. Pae'ai'. , 46 1. C. 489. 


BENGAL TENANCY ACT SCHED. III. 

S. iB2— Occupier of homestead for 

more than 12 years, if a raiyat. 

Before a person can become a settled raiyat 
oi a village he must be a raiyat. Alere occupa- 
tion of a homestead in a village for more than 
12 years would not make the occupier a settled 
raiyat of the village. {Chitty aifd W cdmsley, 
JJ.) Kamal baidya V Ganesh Chandra 
BISWAS 47 I. G. 829. 

1 S. 183 — Under-raiyat — Acquisition of 

I occupancy right by custom or usage — Under- 
1 raiyat continues as such and not liable to be 
i ejected. See B. T, ACT, SS. 49, 113 and 183. 

22 C W N 618. 

■ S, 183— Swii to assess rent — Mainiain- 

abilitii of. at the instance of oyie of the co-sharer 
Imidlords. 

A suit to assess rant is consistent with and 
arises out of the general law and the revenue 
system of the country, and is not one which 
the landlord is required or authorised ” to do 
1 under the B. T. Act within the meaning of B. 
ISS of that Act, A co- sharer landlord is there^ 
fore entitled to institute such a suit. Had S. 
1S8 of the B. T. Act applied, the fact that the 
: plfi. had joined his co-sharars as defts. would 
I not have justified the Court in entertaining 
j the suit “ on principles of justice and equity.” 

! (Richardson and Beachci'oft, JJ.) Dhananjoy 
I vlANJHJ ’t'. Upendeanath Deb Saebadhi — 
HARY. 22 C. W. N. 685=46 I. C. 428. 

S. 195— Patnidar— Right to apply for 

abatement of rent. See B. T. ACT, Ss. 52 AND 

195, 45 1. C. 190. 

Sch. Ill, art.^l (a) and 60 proprietors 

of an estate — Suit by some against others for 
partition — Claim in suit for declaration that 
defendant has not acquired occupancy or non- 
occupancy right under lease in his favour fay 
plaintifis— Limitation. See BENGAL TENANCY 
ACT, Raiyat. 4 Pat. L. W. 428. 

Sch. Ill, Art. 3 — Applicability — 

j Dispossessiem by a teymnt under authority 
I frenn la^idlord. 

! Art. 3 Sch. Ill of the B. T. Act has no 
1 application in a case where the dispossession 
j was by a tenant- under an authority conferred 
I by the landlord. IS C. L. J. 86 foil. {Fletcher 
I and Huda, JJ.) KedAb Nath AIondal v. 
KOHESH CHANDRA Khan. 28 C. L. J. 216= 

I 46. 1. C, 787. 

See Under Limitation also. 

— Sch. Ill, Art. 3— Disposs^ssioii of 

tenant by landlordSuit to recover possession 
of holding.— Becogyiition of ryots' mierest". . 

. ■ After the dispossession of a ryotfay some of , 
I the CO- sharer landlords his ^rlght to redeem 
1 the holding was recognised by the Court in a 
j mortgage suit by another of the co^sharac 
l^Undiords. 
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Held, that such recognition by the Court 
did not expend the period of two years’ limita- 
tion which the ryot hah under Art b. Sch. 
in of the B. T, Act for bringing a suit for 
recovery of the possession of the bolding. 
{Fletcher and Hilda, JJ.) GIRISH CHANDAS 
MITTRA V . Giribala Debi, 

28 C. h. j. 219-43 I. 0. 937. 

Sch. III. Art. 3 — Suit by raiyat to 

recover possession of holding freon auction pur- 
chaser — Limitation applicable. 

The limitation prescribed by Art. 3 Sch. Ill 
of the B. T. Act does not apply to a suit by a 
raiyat to recover possession of his holding from 
an acution-purohaser of the holding in execu- 
tion of a rent decree. {Fletcher and Huda, 
JJ.) GANESH CHANDRA MOHAJAN r. BERAJA 
SUNDARI, 46 I. G. 975, 

■ Sch. HI, Art. 6—E'XCciition Aju^lica- 

tion — Bent decree — Dismissal of execution ap- 
plication for default— Fresh applicationff a 
continuation of the old one. 

A rent decree was obtained on 14-3*1911. 
Application for execution was made on the 6th 
March 1911 and the sale took place on the j 
25th April 1914. On the application of the 1 
judgment-debtor the sale was set aside on the f 
IGth September 1914 On the 2S September I 
1914 the execution case was dismissed in these j 
terms: “sale sat side decree-holder taken no j 
further steps. Case dismissed for default. “ j 
The decree holder appealed from the order | 
setting aside the sale but the appeal was 
dismissed on the 2nd January 1915. On the | 
16th February 1916 the decree-holder filed a | 
fresh application lor execution. j 

Held, that the application for execution | 
made on the 6th February 1916 was time ' 
barred under cl. (6) of Sch. Ill of the B. T | 
Act; that the previous application ended with ! 
the order of the 26th September 1914 and there i 
was no continuity between the application j 
and the application made on the I6th Febru- i 
ary 1916. C. W, N. 521 dist. {Richard-con ' 
, and Walmsley, JJ,] MIND nAPORE 2Amik* | 
HAEY CO., Ltd V . Dinanath Sahd. i 

22 C.W.N. 766=45 I . C. 712. I 

Sch. Ill, Part III Art. ^—Amending 

Act (Z afVi^OJ ]— Execution of decree by co-sharer 
landlord — Limitation. 

The three years rule of limitation set out in 
Schedule III, Part III, Art 6 of the B. T. Act 
is applicable to the execution of a decree ob- 
tained by a CO- sharer landlord for a sum not 
exceeding'Bs. 5O0 after the enactment of the 
amendent. 16 C. L. J. 463 ; 18. 0. L. J. 81 
ref. {Teunon and Heivbould, JJ.) BYAMFESH 
CHUHEEBHTTY V. GDAY CHAND. 

43 1. C. 737. 

BENGAL UNITED PROYINCES AND 
ASSAM ClYIL COURTS ACT (Xll OP 1887} 

Sr--21 (a)— District Judge — Appeal in a case 
hof valuation of over Ra. 5,000’~p9cree in — 
Validity. See JURISDIOTJON, WANT OF. 
v;:; : APat. E. W ,49, 


BEBAB land RSVEl^UE CODE, S. 7S. 

BENGAL VILLAGE CHAUKDIARS’ ACT 

(Vi OF 1370,: Ss. 50 and 5l-~ij€.gal effect 
of res-iimption of uiauhidari chakran lands 
and subsequent iransfererxe thereof to Zemin- 
dors—Ze 7 nindars :/ acydre a neic title — 
Fatnidar if bound to ask for afresh setlement. 

Where chaukidari ebakran land forming 
part of lands settled in patni was resumed by 
Government under the provisions of the Village 
Chaukidari Act and was subsequently transfer- 
ed to the Zemindar who thereupon settled 
I such lands with the plfis. who were third 
parties. 

I Held, that the Z-amindar was not com- 
; patent to make a settieroent with the pllis. 

1 and that under the grant which the plfrs ob- 
1 tainad they had acquired no right as against 
! the patnidars 21 C W. N. 609 foil, 

I Held, also that the transfer of the lands by 
I the Government, subsequent to resumption. 

! did not create a new estate in the Zemindar but 
I the 'estate thus taken by him was in confir- 
mation and by way of continuance of his 
existing estate. 42 Cal- 710, 10 M I. A 16 
foil. {Mookerjee a^id Wainislcy, JJ) SOU- 
rendra Mohan Sinea v . Hajendna Nath 
BOY, 22 C. w N. 660= 

2S C. L. J. 160=48 I. C 435. 

Ss. 50 aud Sl'—Objaot and scope of — 

Zemindar’s title to Chaukidhari Chakxan lands 
—Settlement before resumption proceedings — 
Validity of. See. (1917) Dig. COL. lOX ; 
Seib Chandra Banerjee v . Surendra 

CHANDRA MANDAL. 

45 Gal 513=41 1. C. 759. 

• S. 51 — Chaukidari chakran land — 

Resumption — Transfer to Zemindar— Tenants, 
position of. See CHAUKIDARI CHAEEAN 
Land. 27 G. L. J 560. 

BBRAR INaM bulks. R. 14 (2)— Applicabil- 
ity — Temporary alienation or lease — Sanction 
of Deputy Commissioner — Necessity, See 
Hindu Law— Religious Endowment. 

14 N L. R 12, 

BERARLAND REVENUE CODE (1836), Ss. 

I 4, 5, 86, 87 and 205— Recognised division of 
I survey number, What is— Officer in charge 
' of Record of Rights, if can recognise division 
j See (1917) DIG. COL. 102. SURYAKHAN u. 

; EENAi. 14 N. L. R. 51=42 1. 0. 447. 

i — — Ss. 78 and Notice not acted on for 

! a year — Fresh notice if necessary. 

If a notice has been duly served under S. 78 
of the Berar Land Revenue Code, in the 
absence of waiver, the person so served is not 
i entitled to a fresh notice under S. 79 merely - 
1 because more than one year has elapsed since 
the time when irr accordance with the notice 
the tenant should have vacated the land. 

: B. 78 Sub-Ss, (4) and (8) are not restricted 
to' thG ^tenancies mention^ in sub-B. (3) of 
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that section, bat the enhancement contem- 
plated therein can be decreed only if the judg- 
ment of the court be just' and reasonabla. 

A notice to quit under S 79 of the Betar 
Land Revenue Code, unconditionally deter- 
mines the tenancy, bub a notice under S. 7-3 
(8), if not complied with, is not intended to 
have that effect inasmuch as the tenant bas 
the right to appeal to the Court tor a decision 
as to whether in its opinion the enhancement 
is just and reasonable. 


S. 79 {2)—''Ayinual Tenancy."" 

{ Cleaning of — TencfVA.y for n yerr — JSlotice to 
‘ quit, ij essential. 

, The espressiou “annual tenancy” as used 
'inS. 79 of the Berar Land Revenue Code 
' is meant to cover tenancy from year to year only 
j and not a tenancy lasting for a year only. No 
I notice by either party to a contract of tenancy 
for one year is, therefore, necessary to deter- 
mine the tenancy. (Kotwal, 0, A J’.) KESEAO 
V. MakSHA. N. L. R. 129=43 I. G. 212. 


A tenant is to be evicted for not paying the 
enhanced rent only after it bas been determin- 
ed to be just and reasonable by the court 
{MiUra, A J. 0 ] KAEAYAN u SyED 
Bahadur. 44 I. G. 723 

S- 78 (2)~-Anie4jara ie-jyancij—Pre 

stimptim—Onus. 

It is the tenant v?ho wants to remain on the 
land in spits of the Lndlord’s wishes to the 
contrary that has to prove the circumstances_ 
which entitle him to do so. He has therefore, 
to prove, in the case of an ante ijaca tenancy 
in Berar, that no satisfactory evidence of the 
commencement of his tenancy and of the 
period agreed upon betv?e9n the landlord and 
tenant for its duration is forthcoming. 

If he fails to do so no presumption under 
S. 78 (2) of the Berar Land Revenue Code can 
be made in his favour. {Kot-ivah 0, A. J. G ) , 
ABmJIiLA KHAR V. ABHIMAN. 44 I. G. 531. ! 

S. 78 i 2 )’-^Ap 2 Jlicab-ility and^ effect — 

Meaning — Proof of commence- 
rtmit of tenancy-^ Applicability of two tenants 
in Izava ViUages. 


I BERAR MUNICIPAL LAW (1886) Ss, 42 and 

; 44 — Tax-' Notification of— Cizil Court if en- 
I titled to declare tax illegal — Scavenghuj fax — 
i Liability to pay vAien arises 

S 14 (9) of the Berar Municipal Law pre- 
cludes a Court from holding that a tax which 
has been duly notified has not been legally im- 
posed. A defect in the constitution of the 
Committee which imposed the tax is a mere 
informality and is protected by sub-S (9). 

S-; 12 of the Berar Municipal Law Bhovvs 
that the condition of taxation of a building or 
shop for scavenging purposes is a provision by 
the Committee for scavenging service and not 
the actual rendering of ifc in respect of a 
> latrine existing in the building or shop. 

I (Kotwal, A. J. 0.) TAHBR ALI v. THE 
I Municipal Committee, dhamgaon. 

46 I. C. 682. 

Ss 85, 86, 116 and 130 Application 

for permission to build — No order on — Erection 
of steps and balcony projecting over street — 
Encroachnicnt — Notice io show cause HOq tania. 
mount to notice to reytiove— Daily fine tohen 
proper. 


One of the conditions essential to the appli 
hability of S, 78, clause 2, of the Berar Land 
Revenue Code to a tenancy, is that by reason 
of the antiquity of the tenancy, no satisfactory 
evidence is forthcoming as to its commence- 
ment. ^ 

The word “antiquity” in clause (2) must be 
Gonstroed with reference to the nature of the 
"history of the country where the land is 
situated and to the possibility of gee ting 
evidence, and not in its commonly accepted 
meaning of absolute antiquity, 

S. 78, clause (2; does not con template proof 
of the commencement of the tenancy in a 
^particular year, much less on a particular date. 
If it can be proved with . certainty that ^ the 
'tenancy did not commence till after a certain 
'^definite point of time, then it cannot be said 
-of sudi-a tenancy that evidence of its com- 
mencament has been lost by reason of its 
antjqtfily . A tenant of such a holding is 
not' protected by S. 78 {2} , 

^ praclacaRy beoc^ inapplicable to 

= izara villages-^ ah result " of this deoisiom 
:Rabashbam p BApu. 

^ '-f : r tit. 


The owner of a plot applied for sanction to 
build a house but the municipal committee 
passed no orders thereon within one month, 
j Thereupon he built steps over a road side 
drain and a balcony eleven feet high projecting 
I over it without the written permission of the 
Committee. The Committee thereupon issued 
notice to the former to show cause why the 
balcony and steps should not be removed and 
why he should not be prosecuted. The appli- 
cant was then prosecuted on a complaint made 
by the Secretary duly authorised by a resolu- 
tion of the Committee and was convicted of 
two offences, one in respect of the steps and 
the other in respect of the balcony, under rule 
10, read With rule 36 of the rules framed under 
a. l&of the Berar Municipal Law and fined 
Ra. 26 on each count. The steps and the 
balcony were ordered .to be removed within 
eighty days^ on failure of which he was ordered 
to_ pay a continuing daily fine of Re 1. . ' 

Held, that the notice to show cause was not 
a notice to remove the obstruction as required 
byS 86 (2) of the Berar Municipal Law. \ 

^' S. 86, -sub-S (2) contemplates a notice 
' issued personally to an individuaL . , - - 

86 of ; the Berar - Municipal Law merely 
requires a parson intending to eteot or le- 
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erect any building to give written notice of bis j 
intention to the Committee, but the mere fact , 
that such a permission was applied for and no > 
Older prohibiting the erection was passed | 
within one month does not place the applicant * 
in the same position aa if written permission j 
was accorded to him by the Committee as 1 
required by 3. 86. 3 o far as the encroachments | 
dealt with by S. S6 are concerned, they are not ^ 
in themselves punishable though declared 
unlawful by that section, but it is disobedience 
to the order of the Committee for their removal 
under S. 130 which has bean made punishable. 
{Miitra, A. J.C.) Eadhakisan MUNICIPAL 
COMMITTEE AMEAOTI. K. L. R* 157= 

44 I. G. 744=19 Cr. L. J. 392. 

— -Ss. 116 and iSS'—B^des framed mider 

— ^Ultra vires ij ccnsisBnt with fhe other pro- 
visions of the Act. 

When a Statute expressly deals with any 
matter and lays down certain procedure, it is 
not competent to a corporation to repeal any 
of the provisions of the Act under which power 
to make rules has been given. 

The rules framed under 6. 166 of the Berar 
Majaioipal Law must be consistent with the 
act. The effect of rule 10 framed under S. 116 
of the Berar Muncipal Law is to do away with 
the notice required by S. 13S, and the rule is, 
therefore, ultra vires. {Mitira, A. J. C ) 
R ADHAKISE AN l). SECRETARY OF STATE 
FOB INDIA. 14 N L.R.157=44 I. C 744=19 

Or. L. J. 392, 

— — Ss. 132 and 133— eleven feet 

high not an encroachment — Daily Jim if 
justif'idble . 

A balcony eleven feat high above the level 
of a street is not an encroachment within the 
meaning of S. 162 of the Berar Municipal Law. 

S. 133 of the Berar Municipal Lasv makes 
an encroachment punishable without a notice 


Eadhakisan i*. Municipal committee, 
AMEOATI. 14 N. L. R. 157= 44 I. C. 744= 
19 Cr. L. J- 392. 

BERAR PATELS AND PATWARIS LAW 

(1900), S. 9 — Endowments of Paiwari office — 
■partiiion of, improper. 

Under S, 9 of the Berar Patels and Patwaris 
Law, 1900, emoluments of a Patwari are to be 
enjoyed solely by the person for the time hold- 
ing the office. There cannot be a partition or 
an assignment of the emoluments. {Mitira, A. 
J. C.) SHI VAR AM AMBADAS t). SHEIDHAR 
, Shivram. 43 I. C. 137. 

I BETTING— Gaming— Distinction between— 

Betting not punishable under Criminal Law. 
See Gaming act, S. 13. 14 N. L. R. 137. 

bill of Liability of^ carrier-- 

Limitations 071, by bill cf lading — Validity of 
co^idiiions. . . 

It is open to a carrier by sea to limit hia 
liability by a writing snehas the bill of lading. 
Consequently the following conditions in a bill 
of lading are perfectly valid : — 

(1) that the Company shall not he liable for 
any damage caused by sweating, fomenting, 
heat, boilers, or storage whether arising or not 
from the negligence of the persons in the ser- 
vice of the Company ; 

(2) that the liability of the Company shall 
absolutely cease when the goods are over or 
beyond the side of the Company*s own ship 
level with the rail ; and 

(3) that the Company shall not be liable rot 

any damage capable of being covered by insur- 
ance. (Hayward, A J. Of MOOSAJI AHMED, 
&UO, V. Asiatic Steam Navigation Co. 
Ltd, 45 I, C. 168. 

blowing HOT AND COLD— Estoppel, See 
I ESTOPPEL. 21 0. 0. 188. 


of removal being issued to the offender. That 
section does not, however, justify a daily fine 
but only allows a fine which may extend to 
Rs. 50. 

ffihe policy of the Berar Municipal Law is 
not to authorise a daily fine except in oases of 
contumacy, that is disobedience of a lawful 
order. (MUtra, A, J. C.) Eadhakisan v. 
Secretary municipal committee, 
AMROATI. 14 N. L. R. 157=441. C. 744— 

19 Cr. L. J. 392. 

- — —5. 151 — Complaint— formalities of. 

All that S- 161 of the Berar Municipal Law 
lays down ia that a Court shall not take 
cognizance ' of - an off^ence under the Berar 
Municipal . LaWi except on the complaint of 
the Committee or of some parson authorised by 
the Committee in their behalf. The complaint 
need not specify the section or rule of the 
(Becar .Municipal Liaw which has been broken. 
It need only state facts and it is for the Court 
decide under what aeotion or rule an offence 
has/ been committed. (M^ra^ A, J*. C.l: 


30MBAY BHAGDARI ACT lY OP 1862) S. 3 

—Recog^iised Sub- division ^ of a 7iarva ais- 
nemberment of — Compromise as fo, void. 

B. 3 of the Bhagdari and Narvetdari Act, 
.862, renders void a compromise the effect 
>f which is to dismember the reoognis^ 
ub'division of a Bhag. (Batchelor, A. C- 

!)HULI. 20 Bom. L, R. 342 — 45 I. C. o77. 

JOMBAY CITY MUKICIPAL ACT (UI OF 
1883), Ss. 140 cl. 143 1 (a) aad 2 (d)- ‘C?iari.- 
.able purposes" in S. 143 (3) (d) 0 / the Act 
neaningof, Bosiel of a college exempt Jrom 
■.atsaHon—Fee jpaidbg a student residing m a 
hostel if rent mthin S. 143- (2)(d), 
oersilies Act {VIII of 1904), Ss. 21 (1) {clf if) 
26 (1), and (2) (to). A special ease may be re- 
wefwd by consent- . . 

The part of a hostel of a college occupied 
by the students and the Superintendent of 
the hostel ia ocehpied for ‘ohanteble purpos^ 
within the meaning of S. 143 (!) (a) of _ the 
ErtmTuatr MiiniciDal Aot. and ia. tho^e*. 
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fore, esempt from general taxation leviable 
nnder S. 140 (c) of the City of Bombay 
Municipal Act 16 Bom. 217 ref. 

\Vhere a part of the hostel of a college was 
occupied by a Professor and Asst, Superinten- 
dent of the hostel 

Held, that such part of the hostel of a 
college was liable to be rated for general tax 
leviable under S. 140 (o) of the City of Bom- , 
bay Municipal Act, unless it was shown that i 
the duties of the Professor and the Assistant 1 
Superintendent for purposes of supervinion, , 
physical welfare and education of students, j 
were such 'as to make their presence on thepre- | 
mises absolutely necessary. BEKTr;. ROBERTS 
3 Es. E. 66 ; Oxjord Bate S El. and Bl. 184 
lef. 

The extra fee paid by a student residing in 
a hostel of a college is not ‘ rent ' within the 
meanings of S. 143 (2) (d) of the City of Bom- 
bay Municipal Act 

Where a special case is stated to the 
Court by consent of parties it can only be re- 
opened by mutual consent. [Kajiji, J.) 
MONIB V. Scott. 20 Bom. L. R. 839= 

57 L C 652. 

act (in OF 1888 AND Y OF 1906), 

Ss. 296, 297, f.nd ZOi— Acquisition oj land-^ 
Potv^rs of MunidvAlitn}-- Formation of regular 
line--Publit Street— Collateral object— Basis of 
com'pensaticn. 

Acting under Ss. 297 and 299 of the Bombay 
City Municipal Act the Commissioner prescrib- 
ed line on one side of a public street so that 
land belonging to the appellants fell within it, 
and having served them with notice, took pos- 
.session under S. 301, The Commissioner wish- 
ed to acquire the land -for the purpose of 
widening the street in connection with a 
contemplated bridge carrying the street over 
, certain level crossings. The appellants ccn- 
tended that the procedure under Ss- 297, 299 
and 301 was inapplicable and that the proceed- 
ings were 'idira vires and that the land could 
only be acquired subject to payment of oom- 
pensation under the Land Acquisition Act, 
'1894;-- 

Held, that by Ss. 297 and 299 of the Act 
the powers could be exercised although the 
motive of the Commissioner,. who acted in 
good faith and in the discharge of his duties, 
was not to reserve the regular line of the 
str^t, and that consequently the compensation 
- payable to the appellants was to be calculated 
-. 'according to S. 301 of the Act, and not under 
tha-3band Acquisition Act. 

- Even if -it ware proved that the creation and 
pregervatioh of a regular line on one side of the 
road- was not part of the Gommissioner’s object,' 

■ though it ■waa' certainly an incidental result of 
his scheme , there ■ is nothing in , the Act which . 
either entitles the appellants to investigate 
his motives or - has the efiect of invalidating 
his action cn account of the purpose with 
which he in fact .prescribed the regular line of 


the street in 1909. {Lord Siinimr.) NABMA 
V. municipaij commissioner for Bombay. 

52 Bom 562=23 C. W N. 110= 
20 Bom L R. 937=(1918) M. W. N 850= 

8 L. W. 358=25 M. L. T. 297= 
53 I. G. 63=55 I. A. 125 (P.C.) 

^ ^Ss. 305, 3, (U) (W) (X) {Y)-- ■Levelling 

and draining of private streets — Street sewer 
by the Mumcigaliiy — Street if includes houses 
on either side. 

In 1883 or Ibereabout the Municipality of 
Bombay constructed a sewer along two lanes 
in Bombay known as the Hanuman crosB- 
lanes ; it received sullage water from houses 
! on either side of the lanes. The Municipality 
I issued a notice iu' 1916 calling upon the 
j owners of the houses on either side of those 
j lanes to level, metal, drain and light the lanes 
under the provisions of S. 305 of the City of 
Bombay Municipal Act, 1888. On failure to 
comply with the notice, tUe owners were 
prosecuted, the Municipality contending that 
the notice was proper, inasmuch as the sewer 
laid m the lanes did not make them public 
streets on either side of the street. 

Held, (1) that S. 305 of the City of Bombay 
Municipal Act had no application to the two 
lanes in question, for they having been street 
sewered by the Municipality in 1863, were 
public streets within the meaning of S. 3 (x) 
of the Act and (2) that the term “street” in- 
cluded houses on either side of it and was not 
restricted only to the road way." '{Shah and 
Marten, JJ.) EMPEROR v. BAMEAO VISH- 
VANATH. 20 Bom. L. R. 620— 

56 I. C 519=19 Cr. L. 0. 753. 

BOMBAY CIVIL CIRCULARS, Ch. II, Cl. 91 
Sub. Cl. 16 — Decree — Execution proceeding 
transferred to Collector — Application for leave 
to bid at auction to be made to Collector and 
not to Courts — Set oil whether can be allowed 
See G. P. Code, S, 20 . 20 Bom. L, R. 708. 

BOM, DT, MUNICIPALITIES ACT (HI OF 

1901), Ss. 92 and 96 — Becanst ruction of old 
building — Omission to give notice— OJ fence. 

The reference to 8, 92 in S. 96 clause (1) of 
the Bombay Dt. Municipal Act does not 
govern the whole of the clauses but is limited 
to the clause describing projecting portions of 
buildings in respect of which the Municipality 
are empowered hy that section to enforce a 
removal or- set-back, so that notice or permis- 
sion is requisite in case of all buildings 
whether on a public road or in a private 
rnadiala. . - 

S. 96 of the Bombay District Municipal - 
Act does not empower the Municipality to 
deprive owners of the legitimate use of their 
land or to refuse permission to build at aU, 
but it does not confer on the Municipality a 
very wide power of regulating buildings. Thff 
object of the power is to secure the. safety eind - 
^itation of buildings to be newly erected. 

^ This power, though an - encroachment; on' 
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BOM. DT municipalities ACT, S 96, 

private rights, is not inconsistent with the 
Act. {Pratt, J. C , mid Hayicard, A, J. 0,) 
KHUSHALDAS MOOIiCHAND V. ejiperoe. 

11 S. L. R. 90=^4 I. c. 346= 
19 Cr. L. J. 330. 

S. 96 (2) (3) — Notice of iiew buildings— 

Permission to build privy ^Canmi be revoked 
s uhseq uently—Infnnci ion. 

Theplfi. applied on 1-12-1913, to the deft. 
Municipality for permission to build a privy 
on his ownjand, which permission was grant- 
ed on the |9th idem. The Municipality gave 
notice to the plff. on 6-1-1914 requiring him 
"^not to build the privy until further orders. 
The pis. sued for cancellation of the last 
nam^ order and for a perpetual injunction 
restraining the Alunicipality from preventing 
the plfi. in the work of constructing the 
privy ; — 

Held, that the first order made by the Muni- 
cipality to build the privy was a final order 
under S. 96 (2) of the Bom. Dt. Municipalities 
Act and that the subsequent order which pur- 
ported to be provisional in its character was, 
therefore, not legal ; and that consequently 
the pl2. was entitled to the injunction claimed 
he having commenced the work within a year 
within the meaning of 3. 96 (4) of the Bom- 
bay District Municipalities Act. {Shah ond 
■Marten, JJ.) VlTHAL v, THE ALIBAG MUNI- 
CIPAL! TY. 20 Bom. L. R. 756=47 I, C. 145. 

^ S. 69 (5)— Notice of new building— 

Betmission once granted cannot be rescinded. 
See (1917) DIG. COL. 105. Haseem RanJiN- 
KHOJi V. Emperor. 19 Bom L. R. 65= 
39 I. C. 298=10 Cr. L. R. 95. 

— Ss. 113, 122 and ilQ— Bye daws of 
Surat Municipality 3 and 10 — Projection into 
a public street — Shop-board, projection of into 
public street, without permission of Munici- 
paUiy — Liability— Bye daio providing for cliarg- 
ing of fees-for projection not ultra vires. 

The accused, who occupied a shop abutting 
on a public street, projected a shop-board in 
front of his shop into the public street, without 
the permission of the Municipality. Ha was 
prosecuted for making the projection without 
permission and without paying fees prescribed 
in thathahalf (bye-law No. 10 of the Surat 
Ci\)y Municipality), It was contended that 
the bye law was ultra vires the Municipality, 

Held, that the accused, in erecting tihe shop- 
board without paying the prescribed fee, had 
contravened byedaw No. 10 and that the bye- 
law was net ultra vires the Municipality 
{Shah and Marten, JJ.) IEiMFBROB, V. NAGIN 
DAS CBEABIDDAS. 42 Bom. 454=20 Bom. 

L R- 388=45 I. C. 503=49 Cr. L. J. 599, 

— S. 160 (3) — Land Acquisitimi Act {I 
of 1894), S. 23 (2) — Award of campensaiion by 
, , Di. Cous't — Increase of maNict value — Bevision 
i. f -. Court. “ 

■ Under S. 160 (3) of the Bombay District 
v matter of the compeasa- 


BOM* HEREDITARY OFFICERS ACT, S. 14-A. 

j tion is Co be determined by the District Court, 
i which decides the question in the esercise 
i of its jurisdiction as a Civil Court. Its pro- 
' ceedings are therefore, subject to revision by 
j the Judicial Commissioner’s Court under S.115 
j of the 0. P. Code. 

I The word ‘procedure’ in S, 160 (3) of the 
I Bombay District Municipal Act is used in 
j its popular and not in its strictly legal 
sense, and a District Court in awarding com- 
pensation under that section has power to 
award 15 per cent, of the market value in 
addition to such value, {Pratt, J. 0. and 
Crouch, A. J. C.) HYDERABAD MUNICI- 
PALITY V. MOORIJIMAL MUSHTAKRAM. 

41S.L. R. 93=441. C, 363. 

BOMBAY DISTRICT POLICE ACT (lY of 

4890) S. 43 — Order of ejectment by Lt. Magis- 
trate — Revision— Be medy cf aggrieved ptiriy. 

An order passed by Dt. Magistrate under 
S 43 of the Bombay District Police Act is an 
executive order and not the order of an inferior 
Criminal Court, and consequently cannot be 
interfered with by the High Court in- revision 
even though it is ultra vires. 

The aggrieved party basin such a case a re- 
medy under Ss. 43 (2) and 50 of the Bombay 
District Police Act by petition to the Commis- 
sioner. 

A District Magistrate has no jurisdiction to 
eject any person from property under S. 43 of 
the Bombay District Police Act without first 
taking temporary possession himself and. his 
order of ejectment or exclusion can only oper- 
ate for the period of his temporary possession. 
{Pratt, J, C. atid Hay wood, A J, C.) Dhae- 
AMiBAi V, Emperor. 11 S. L. R, 128= 
45 I. C. 396=19 Cr L. J- 588,. 

g 44 ^ —Religious procession — 

Mednte^iance of order — Order by ML Magis- 
trate, form of. 

An order passed under S. 44 of the Bombay 
District Police Act should indicate the person 
or parties who are afiected by it and also the 
occasion to which it intended to apply. [Healmi, 
and Shah, JJ.) EMPEROB v. ABDUL Hamdi 
Bajabali 20 Bom. h R. 11^— 

441. €.590=19 Cr. L. J. 36. 

S. 61 (b)— Religious man going about 

the streets in state of nudity. See (1917) 
DIG. COL. 106 ; EMPEROR r. MaULA BaBA 
Eakir 19 Bom h. R. 907= 

43 I. C. 332=19 Cr. L. J. 108. 

— — — S. 61 (b) — Vehicle— -Meaning — -Bicycle 
a vehicle. ' SeeA19l7) DIG. lOo EMPEROR j;, 
Eikan BHAL 41 Bom, 464= 

19 Bom. L. R; 348=40 I G 289= 
10 Cr. L R, 14. 

BOM. HEREDITARY OFFICERS ACT, (HI OF 

1874)., S IE A— Application to the GoUactor to 
take action under, not a iivii proceeding. See 
DIM- ACT, a. 14. \ 20 Bom. U R) 818. 
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BOM. LAND REVENUE CODE, S. 3. , BOM. LAND REVENUE CODE, S. 217. 


'S. IS, See JURSIDICTION, CIVIL 

Courts. 20 Bom. L. R. 993. 

BOMBAY LAND REVENUE CODE, (V of 
1879) Sb. 3 (20) and 2il~ Alienated viilarje — 
hiArod'aciion oj survey settUiuc^it — Holders of 
hvnd become occupants. 

The plf , who was the Inamdar of a village, 
claimed to have Mirasi rights over certain | 
lands in the village alleging that the defendants i 
were his annual tenants. The grant to the | 
pis. was not merely of the Government’s 
right to receive the land revenue but of the ^ 
entire property in the soil. At the introduction 
of the survey settlement into the village in 
1880, the defendants were entered in the 
Settlement Register as Khatedars, and since 
1880 they cultivated the lands and paid to 
the plfi. only a sum equivalent to the annual 
assessment. They contended that they had 
the same rights in respect of the . lands as 
holders of lands in the unalienated villages; — 

Held, that though the grant to the plfi. 
was of the entire property to the soil, 

- the lands in question were still ‘'alienated” 
within the meaning of S, 3 (20) of the Bombay 
Land Revenue Code ; and that the aefandants 
were entitled to the rights of occupants in 
nnalienated villages, by virtue of 6. 217 of 
the Code. {Batchelor ^ A. C,J. md Marten, J.) 
Ladoo V. Linear. 20 Bom. L. R. 887= 

57 I. G. 755. 

— S. 58— Extra assessment — Bcm^ 

hay Act (I oJ 1865) S. S5 — Cofiverswn of 
land from agricultural to non -agricultural 
Use of land for hrich-hiln — Levy of 
Jim hy Collecsior for conversion under S, 35 
of Bombay Act {I of 1855 ) — Building of 
ckappars cm land — Revision of survey — Assess- 
ment of hfnd as agricultural la^id — Erection 
of substantial buUdmgs — Building fines — ' 
brick'^kUn. 

On conversion of his land from agricultural 


Ss. 75 and 76 — Eejinama—Kabuliyai 

— ReqistrcLticn if necessary — Registration Aci^ 

s. fd. 

In cases governed by the Bombay Land 
Revenue Code, 1S79, Rajinamas and Kabuli- 
yats need not be registered. Though they can- 
not in themselves be documents of transfer, 
they are fairly conclusive evidence that a 
transfer in fact has been made. {Beavian and 
Beaton, JJ.) Naeso Ramaji KULIEANI V. 
NAGAVA ISHVARAPPA. 52 Bom. 359= 

20 Bom. L. R. 358—551 I. C. 592. 

S- 85 — Suit by superior holders to re- 
cover dues from inferior holder — Civil Court — 
Jurisdiction. See (1917) DIG. COL. 103 ; VlS- 
WANATH GANESH vl SAKHAEAM. 42 Bom. 59 
=19 Bom, L. R. 820-53 I. C. 995. 

^Ss. 155 and ISO— Tedukdar— Grant of 

: Village La^ids rent free by ’—Payment of niolml 
Jama by Talukclar to Govt . — Attachment of 
, Village by Go vi . for non-pay nient of assessment 
\ —Right of Govt, to recover proportioml assess- 
ment from holders of rent-free lands. 

The plfi. held rent-free lands from the 
Talukdar of a village, who paid the Govern- 
ment assessment for the village in a fixed 
lump sum. On failure to pay assessment, the 
village was attached by the Government, 
under S. 114 of the Bombay Land Revenue 
Code, 1879. The Collector having levied pro- 
portional assessment from the phf. under S. 
160 of the Code, the plff. sued to restrain him. 
from doing. 

Held, that the Government had the right to 
' levy the assessment on the lands of the pbS. in 
the village, for the grant of lands rent free by 
the Talukdar did not affect the right of 
, Government to assess the lands. (Beaman a^td 
I Beaton. JJ,) TULL A v. THE COLLECTOR OP 
1 Kaira 20 Bom. L. R. 758=57 I. G. 117. 


to non- agricultural uses by establishing a I 
briok-ldln in 1S72, the plfi. was called upon I 
by the Collector to pay thirty times the assess- | 
ment as fine for the conversion under S. 35 
of Bombay Act I of 1865. About that time 
or shortly afterwards theplf. erected some 
Jbmtgon the land. At the Revision of Survey 
which took place in 18S9, the land was assess- 
ed as agricultural land. Sometime between 
1897 and 1901 the plfi. erected a substantial 
"building on the land. In 1915, the Collector 
having levied building fine from the plfi. the 
lat^tr filed a suit fra recover it back. 

JSeld, that though the levy of additional 
.assessment under S. 35 of the Eonabay Act I 
h£ 1865- might have protected the plff. against 
■ its enhancement before the Revision Survey of 
1SS9, still S. 58 of the Revenue Code^ 1S79. 

- rendered him jiable to pay extra assessment 
for%e 1 eonvecBion in use which took place 
aftw-the date of the Revision Survey of 1S89, 

BHALu. 

The Secretary or State fob India. 

. 52 Bom 126=^20 R, 22=53 I. C. 755. 


— S, 2Q3— Executive orde>r of Revenue 

\ officer— Bight of appeal by aggrieved person not 
party to enquiry. 

Under S . 203 of the Bombay Land Revenue 
Code the right of appeal against an executive 
order of a Revenue Officer is vested in every 
parson aggrieved by the order, irrespective of 
his being a party to the enquiry wherein the 
Older was passed {Pratt, J.C. and Hayward. 
A. J. €.} MULCHAND TiLOKCHAND v. 
MUJciSDALl SEEEMAHOMED. 11 S, L, R. 

125=55 1.0.335. 

—-^S.,2i7’—Kadin inamdar — Alienee of 

ilve son— ’Right io enhance rent . ^ 

The Inamdar,, to whom the Government has ■ 
: granted all its rights in the soil in a village ^ 
where; a survey settlement has been introduced 
is entitled to raise the rents of the. permanent 
tenants when such permanent tenancies coni- ■ 
menoed before Ike alienation.. {Bmimni P.) 

. -FAnlu W Bamchaiidea. . 52 Bona. 112= 

1 ; ; v sa Bom, t, R. lfc=53 L G; 73S, 


t 
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BOM. PREVENTION OF GAMBLiNG ACT. 

BOMBAY PREYEKTION OF GAMBLING! 
ACT (lY of 18S7) Ss. 8 and 6 Gambling— j 
Property liable to be forfeited. See (1917) DIG. i 
Col. 109; Empbeor i:. Rasul gulaekadia. 

19 Bora. L. R 352=40 I. C. 311:= 
10 Cr. L. R. 11. 

S. 12— Betting on Horse races — 

Record of Bets on pieces of paper — Instruments 
of gaming See (1917) DIG. COL. 109 ; EM- 
PEROR V. VITHALDAS IS Bom. L R. 830= 
42 1 C. 920=19 Cr. L. J 8. 

BOMBAY GAMING ACT aU of 1895) Ss 1 

and 2 — Pakka Adatias— Pcsition of. See 
CONTRACT ACT, S. 30.34 Pi. L, J. 305 I'P.G.) 

BOMBAY SUBYEY AND SETTLEMENT ACT 
(I of 18651 Ss. 37 and 3S — Euoti vilkuje-- 
Dunlop's proclaviati-on — I}iiri duiii.ii cj survey 
seitl6rfie7it in tlie village — Tev.anis of Kliot rcgiz 
tered as liliatednrs — Fixity in. th,e aviov^it of 
re7it payable— Fabuliyats passed vy Khots tn 
Govt--TeaJu trees on varkas l~7ids — Srieby Uovt» 
to khatedars — Khot's 7’ighi tc sDc pjr cc^yis 
In certain Khoti villages, witbin the area to 
which Dunlop’s proclamation applied. Survey 
Settlement was introduced in lSb5-t56; and a 
revised settlement was made in 1902. The 
Khots thereupon passed annual Kabuliyats to 
the Government, one of the clauses of which 
gave to the Khots right to one-third of the 
sale proceeds of teak trees in the villages, 
standing on lands not belonging to the 
Dharekaries 

On Varkas lands in tke.se villages the Khots 
used to pay a certain fixed amount to the 
Government every year and recover ihe cus- 
tomary dues from those who wereinoocapatiion 
of the lands prior to the settlement of 1867-66 
After the settlement they recoverei from the 
occupants the fixed assessment and the layda. 
Eater on, Government sold teak trees which 
grew on certain lands in those village? to the 
registered Khatedars, who cut and removed 
the same. The Khots claiming that they 
were governed by the Dunlop’s proclamation 
sued Government to recover the sale proceeds 
on the ground that they were the owners of 
the trees; and relying on the strength of the 
clauae^in the Kabuliyat, claimed in the alter- 
native one -third of the sale proceeds: — 

Beldy by Beaton, J . — that a.s between the 
Khots and the Government the matter was 
concluded by the Kabuliyat and the Khot 
' could not obtain more than one-third of the 
_ proceeds of the sale of the trees: 

‘ - Beld,hy Shah, J •--[!) th3.t the Dunlop’s 
; proclamation could apply to Varkas lands in a 
, Khoti village ; buHf any person claimed the 
; ; benefit of the Proclamation ho could prove 
that the land, on which the trees stood, was 
his in a popular sense, i e, it was aufSoiontly 
marked out as being in his permanent ocoupa- 
^ tion'in his own right so as to make it properly 
' . ,'desoribahla as-his land: (2) that assuming 
..that the Kho^ had aright to the trees on 
^ - V'arfeas lands under the proclamation that 
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right was unafiected by the Kabuliyacs which 
regulated only those rights which a 
Khot enjoyed and which would come to an 
end if ha ceased to be the Khot; (b) that it 
: was quite possible, on evidence, to hold that 
the Shots v^ere in permanent occupation of the 

■ lands in question or that they had such in- 
terest in the lands as would enable them to 
obtain the benefit of the Dunlop's Proclama- 

, lion: (1) that the Khot had no claim to the 
i teak trees under S. -lO of the Laud Revenue 

■ Code and they had failed to prove that they 
were entitled to the benefit of Duclcp’s Pro- 

, clamation in respect of the Varkas lands in 
: questions. {IIeato7i and Shah. JJ ) SADASHIV 
, v. Secretary Or State . 

20 Bom. L. E. 141=44 1. C. S72. 

BOMBAY YATAN ACT (Y OF 1386) 

S. 2 — Vaian Jlvak Baaal gra^ii — Persc^ial 
hio.vti lohkoiii ccndiiicn of service — Right cj 
j daughier of last Vatandar to inherit. 

, In a dispute as to the existence of a Vatan 
held on service tenure, the Govt, admitted, 
when announcing the settlement, that the 
I grant had been made Jivak Badal, in other 
words, personal incm without condition of 
service. The pl5 , who was the daughter of 
, the last male Vatandar, having sued to 
' reco%’ar her share in the Vatan. it was con- 
tended that the pir! who was a female was 
i barred from inheritance by S. 2 of the Bombay 
j Vatan Aoi. Held, overruling the contention, 

1 that S. 2 of the Bombay Vatan Act was no 
bar to pin., inasmuch as the property in .suit 
, was not service Inam to which alone the 
I Vatan Act of IS.'jB extended. (Scait, J.j. and 
j ShoJi, -X) DWARKADAS V Bai Jekorb. 

: 20 Bora. L. R. 983. 

BOMBAY VILLAGE POLICE ACT (YIII of 
1867) S 15 — Polices patcl--Trial of case 07i 
co„i'r)iUsion — Fewer tojhie co)tiplaincM— -False 
' complaint. 

A Police Patel, to whom a commission has 
been issued under 3. 15 of the Village Police 
Act has no power to infiict any line on the 
complainant for bringing a false complaint. 
A^hahcnd Ke..ip, dJ.) IvlAGANLAL KHEM- 
CHAi^Dinro. “ 20 Bom. L. R. 600= 

46 I. C. 415=19 Cp. L. J. 735. 

, BOUNDARY — Dispute as to — Onus of proof, 

! question of, immaterial— Whole evidence to be 
J considered— Deft, in possaesion of disputed 
plot— Onus on plfi. See BURDEN OF PROOF. 

27 C. L. J. 599. 

BRITISH BALUCHISTAN REGULATION (IX 

I OF 1896) S. 10 — Matter in issue “finally 
I decided ” — Meaning— Suit — Appeal— Matters 
I decided in suit but reserved by Appellate Court 
1 not res judicata— Appeal— Judgment in—Kfiect 
i on judgment of Court below. See (1917) Dig-. 

I Col. 111. ABDULLAH asghab ali Khan 
■; V. Ganebh Das. 45 Cal. 442= 

(1918)M. W.N. 7= 
132 ?. L. R. 1917=7 L. W- 62= 
22 C. W. K. 421=34 M. L. J. 12= 
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! 

3 Pat L. W 334=19 Bom L* R. 972= j 
26 C, L J. 568=15 A L. J. 8S9= i 
22 M L. T. 551=123 P. W R 1917= i 
52 I C 959. (F. C ) j 

BUDDHIST LAW — Burvicse — Adniition— ■ 
Divorced woman if can adopt. ! 

Under the Buddhist Law as regar:'s the j 
power to adopt a woman who is divorced from 
her husband and has divided the joint property 
with him is in the same position as a single 
woman. An adoption is to a great extent a 
matter of intention and where an attempted 
adoption by a married woman causes a divorce . 
between her and her husband but the intention j 
to ^dopt continues after the divorce and full 
e^ect is given to itr there is good adoption 
without any formal declaration {Ttoo]iicy . 
C. J and Ormond, J .) AUNG Ma Haing v. ' 
MI AH BAN. 11 A 

9 L. B R. 163=JS 1 C. 737. 

—Burmese — Adoption — Kittima son 

—Proof of adoption-separation of adopt- 
ed child from adoptive parents ^ when 
works foffeiture— More sons than one if may 
be adopted. See (1917) DIG. GOL. 112 ; 
Maung TEtVE V. Maung Tun Pe 55 Cal. 1= 
22 G. W N 97=27 C L. J. 68=20 Bom L R 
a9=22 M L T. 511=il918) M. W. N. 9= 
=11 Bur. L- T. 29=52 I. C. 863 (P.C) 

— •^Burmese — Breach of promise of Ttiarri- 
ag'e— Liability of miner— Personal liability. 

There is nothing in Burmese Buddhist Law' 
to prevent a youth from contracting a valid 
marriage without his parents’ consent at any 
•time after he is physically, competent for 
marriage. 

Burmese Buddhist Law provides for the 
payment of compensation by the defaulting 
suitor in cases of breach of the marriage and 
the minority of the youth is no defence to a 
suit for compensation since the only age of 
minority recognised by Burmese Buddhist Law 
in- matters of marriage is, in the case of a boy, 
the age below which he is physically incom- 
petent to marry, ^ 

Thera is no reason why a suit for compensa- 
tion for breach of promise of marriage under 
the Burmese Buddhist Law should not be 
brought against a minor so long as it is brought 
in the manner prescribed in O, -32 of the C, P.' 
Code and there is nothing in law to prevent a 
personal decree being given against a minor 
"for compensation in such a suit. {Herald, A, 
\ J. CA Maung nyein v. Ma Myin. 

3 D. B. R. (1918 ) 75=56 1. C. 521. 

••‘'Burmese —Diwrce— Isolated act , of 
erueUy if enough. - _ ' ' [ 

Under Burmese Buddhist Law a divorce on 
: the .terms of divorce by mutual agreement 
may he allowed: to a wifa on proof of a single 
- act- oferuelt:^ on the ' part of the husband. 
[Praii. C ) MaBsin .Fhaw i;. Mg. Ba On. 

56 1. C, 155' 


! BUDDHIST LAW. 


Burmese — Divorce — Rc-union, after 

separation — Effect — Second divorce — Rights oj 
parties 

When the parties to a divorce re-unite after 
separation there is a complete restoration of 
the status cjuo ante] and they stand on the 
same footing as if there had been no divorce. 

The status of the parties at the time of the 
first marriage is to be taken as the starting 
point in determining their rights on the 
second divorce. If at the time of the first 
marriage they were nge lin nge maya [Bachelor 
and Spinster) they are to be regarded as suoh 
on their re-union. 

In a case of divorce between a man who 
had been married before and a woman who 
had not, the woman must be looked upon 
as in the same position as if her husband had 
not been previously married and the partition 
of property should be regulated accordingly. 
Me Doll, A. J. C.) Ml SATNG v- NGA YATVaiN. 

11 Bur L. T, 89. 


'Burmese— Divorce-Second marriage 

tviihouf chief tiife's consent, if entitles her to 
divorce. 

The chief wife of a Burmese Buddhist may 
object to her husband taking a second wife, 
and may claim a divorce if he does so without 
her consent. Her right, however, ig subject to 
certain exceptions mentioned in S. 217, 332 
265-67 and 311 of the Digest, wherein _the 
husband is allowed to take a second wife when 
the first wife is barren or has borne only female 
children or is suffering from certain diseases. 

•j In the case of such a divorce the property 
; should be partitioned as in the case of the 
! divorce by mutual consent. 3 I. C, 715 dies. 

■ [Twomey, C. J. Ormond, Maying Km and Rig^ 

! JJ.) Maung Hmb v. Ma Bein. 55 I. C. 953. 


•“Burmese — Marriage — DissoluticAi of- 


Wife liviny away from htesband for over a year 
on account of her hushaneVs cr'iielty. 

The rule of Burmese Budhist Law that a 
marriage is dissolved by the wife voluntarily 
deserting the husband for one year does not 
apply where the wife has been compelled to 
leave her husband because of his cruelty. 
(Ormond, J.) MA THEIN ME v. K) GY-vfe. 

10 Bar. h. X. 212. 

: Burmese— Marriage of minor girl — 

consent of father, if necessary. 

There cannot be a valid marriage of a minor 
Burmese Buddhist girl without her father^s 
express consent. (Twomey, G. J. and Ormond, 
J). Maung Ba Han v. Ma Tin. 

55 1. C. fi3i. 


— Burmese — Succession— Non attendance ■ 

at death-bed if a grou'nd of eoiclusion. ■ / 

' Mere non-attendance on a deceased during 
his or her illness is not sufficient to exclude 
4hosfl"who would ordinarily inKeiitiroin him' 
or her. , The law requires that on the part' of 
the person sought to be excluded, there must 
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be conduct such as constitutes an intention 
on his part to destroy the natural tie befcvraen 
him and the deceased. (MauroO Kbi, J.) 
Maun:g Nge V. Macng zin Ba. " 

I.C. 239. 

^Burmese — SuucASlon — Pongyi. right 

off io inherit to lay relatives 

A Pongyi or rahan divests himseli of all 
wordly possessions at the time of his ordina- 
tion and thereafter is incapable of inheriting 
property from hi? lay relilives. {HiraJd, JC 
MAUNG PWE in U InGUYA. 

3 U. B K. (1918) 91=47 I. G. 631 

— Burmese — Succession-Right of the 

eldest aurasa son a fourth share on his 
father’s death — Wbcoher it is j. vested right 
or a mere option— Period \-vithm which it may 
be asserted — Lim. A.cb, Art. 123. See (l£i7) 
Dig. COL. 114: :maun'g tun thazj. Ha 
Thit. M. Cal. 379=21 C. W. N. 527= 

26 C. L. J 169=10 Bur. L. T. 138 = 
32 M. L. J. 71=21 M. L T. 97=15 A L J 96 
=19 Bom, L. R. 294=38 1 C 8G9. 

44 I. A. 42 (P C ) 

B^mnese — Succes'^ton — Suit uy .‘.i'tp- 

mother fcr share jjroporty C'j hUp-falhey — 
Maintainability oj Li?n Act,A,l. 123, 

It is only where a step-father dies leaving 
no natural issue and no widow surviving him 
that the children of his deceased wife by a 
former husband are entitled to his property 
under Ss. 294 and 215 of the Digest. 

According to the ordinary rules for partition 
between a step- father and step-children, the 
latter can, immediately on their mother’s 
death, claim a share of the property acquired 
jointly by their mother and step-father during 
their marriage. Such a claim, if not made 
within 12 yearK of their mother’.? death, would 
be barred under art, 123 of Sch. I of the Lim 
Act. 

In respect of their mother’s Thintld property, 
however^ the claim can be made by the step- 
children even on the subsequent happening of 
their step-father’s death [Tua^niey. C J.ojid 
Ormond f J.) SAN PE v. MA SwEZiN. 

9 li. B. R. 176=47 1 G. 139. 

Ecclesuistica<^ i.iaiiers -Decision of — 

Authorities governi^ig. 

Question of Buddhist Ecclesiastical law 
whioh^ca me before the Civil Courts must be | 
determined not merely by the canonical text 
of theVinaya Le., fcne Palidav;, but the Attha- 
gatha and other commentaries must also be 
considered and the provisions of the DheLinvur | 
i^ofs should also be taken into account as j 
throwing a valuable light on the established | 
-custom of the country. {Twoiney, CJ. and 
\Ummg f) U- Awbatha v. U. Thu 
PATHANA. f.C' 923. 


BDSDEN OF PROOF. 

BURDEN OF PROOF — Application for stay of 

a suit under Arbitration A^et — Onus on plff. to 
prove that be is not bound by agreement to 
refer. Sec C. F. CODE. S. 104 (e). 

12 S. L. R. 34. 

Bailor and bailee — Negligence — Onu? 

on plff. to prove negligence of bailee. See CON- 
TRACT ACT, SS. 151 AND 152. 27 C L, J. 615. 

' Bovnda^ y — Dhvvie rs to — En fdiestion 

cf c.^iis — Dcjc::-jan!,. :2; r.ciuai possession — Cnvs 
on pi ft. 

In tho^e cases where scientific accuracy in 
regard to boundaries cannot ba attained and 
especially in ease.? where the disputed line of 
dinsion runs between waste lands which have 
' not been the subject of definite possession the 
; ordinary rule in a suit the onus falling on the 
pin. has no application. The parties to the 
■ su’t are in the position of counter-claimants 
and it is the duty of the deft, as much as the 
' piff., to aid the courts in ascertaining the true 
boundary referred to. 

When the deft, in a suit for recovery of po.?- 
session of land, even where the question is a 
question of boundaries, is clearly shown or 
found to have been in actual possession of the 
disputed area, tbe burden falls on the plfi, to 
establish his title. [RlcIljuSOii and W fihvMey, 
JJ .) haharaja 5ir Hanindra Ch.andra 
'J. Saradinda Ray, 27 C. L J. 599= 

45 I C. 408. 

C. F Code, O. 31 R. 63— Possession, 

proof of-— Effect of shifting of onus. See (1917) 
DIG. COL Jl6; MaUNG PO HNIN y. Ma 
HNYEIN. 10 Bur. L. T. 238= 

37 I. G. 767. 

Compensation — Improvemeuts — See 

ilaL Comp, for Tenant’s Improvements Act 
; 3. 3. etc. 35M.L. J. 219 

! Co7:fessicn — Detraction of by accused — 

I 111- treat. went and UidfLce’hi&ni by police — Onus 
' of proof. 

Where an accused when retracting a confes-' 

' sion alleged ill- treatment and inducement by 
I the Police to extract the confession, the onus 
' is on him to prove such ill-treaiment and 
: inducement. [ChlUy and S^nither, JJ.) 

, EMPEROR V. KABIIA KATONI. 

! 92 C. W. N. 809=47 1. C. 811= 

19 Gr. L. J. 959. 

1 

'■ ■——Consideration — Pre-emption suit — ■ 

I Onus on plfi, to show chat price recited in 
sale-deed is excessive. See PRE-BMPTION. 

; PURCHASE MONEY. 16 A. L- J- 533. 

j Conversion from Hindu to Islam — 

j Retention of -Hindu Law and usage— Onus on 
I person setting up. See C.’ P. LAWS ACT, S. 6. 

41 1. 0.435/ 
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- -Custom— Family usage in derogation 

of law-Onus on person setting up. See 
CUSTOM, PEOOF op. 35 K. L- J 58. 

Cqistorn — Male proprutor—Almwtion 

of p')‘op6Tiy~~Suit to (zsidc oti gTOUud thttt it 
vxis ancestral— Proof . 

Tha onus of proving ihat a partioular pro 
party ms ancestral in the hands of the last 
male-owner lies on the person who claims it 
as such. (Scott Smith. J.} MUSSAMMAT Ram 
kIvI V. IcHHIN. as P. L. R 1918= 

91 P. W R- 1918=47 I.C.47. 

Damages /or ilhgal seizure oj caiile 

—On-m of ffming illegality on person allegmg^ 

In a suit for damages for wrongful seizure 
of cattle the burden lies on the deft, to prove 
that the seizure was legal. 

MADEOBAO V. ABDUL Q-AFUB. 44 I. C. -.^41. 

Discharge— Shifting of onus— Evidence 

Q 1^4 — Trial Judge's estimate of testi- 
mony i vcJue dcoEif nl cases. 

In a snit to enforce a mortgage bond, in 
which the defence sought to prove that the 
debt had bean discharged by payments endorsed 
on the bond, the trial Court, on a review of the 
evidence, held that the endorsements were 
ficticious and decided in favour of the pm. But 
the High Court on appeal was of opinion that 
the pis, had failed to discharge the burden 
which rested on him to prove his case and dis- 
missed the suit. i. 1 . i 

Held by the Judicial Committee, that 
though the initial burden of proof rests on the 
.appellant in such a case as this one, both on 
g^eral grounds and by reason of the provisions 
of S- lit of the Evidence Act, this burden is 
one which shifts easily as the evidence is 
develop^ and their Lordships did not attach 
much impOEtance in this case to the question 
on whom the initial onus lay. 

That the evidence in this litigation, tahen 
as a whole, was of such a character and so /mi 
of doubtful statements that it could only be 
weighed adeguately by the Judge who had 
seen the witnesses ; and the balance of 
probabilities in this case also being in their 
Lordship’s opinion on tha aide of the conclu- 
sion reached by the Trial J udge was 
(Viscaunt Ealdane) KUNBAn£^ m 

MAT BEQ-AM-UN-SISSA. 22 C. 

8 L W 233=47 I. 0. 237 (P. C.) 

' L — « — ‘^Discharge — Unregistered Imd — No 
. for thirty — Presmiphon of 

'■'dwcMrge : ' : , , ‘ y ^ ' 

- . thfr. assignaa, oi 

inoitgftS&hond of the yeaE Ib/& forRs. 99, 
aued to enfoEoe the Bond and claimed 
637-12rl dO- Jeepeot- of it, or in . defa^t, 

^ ^ foreolcmte'^ an -Joccupaney land. The . time 
. fisedior payrd^t expired in 1882. 

that under/he fSiicumetances a heavy 
onus >7 on the pl^. to. prove, not only the 


burden of proof. 

execution and the consideration of the bond, 
but also that on the date of the suit it was 
j still unpaid, and that the concluBion that the 
1 debt must have been forgiven by or paid to the 
‘ original creditor was almost irrebuttable. 
1 iStanyon, A. J. C.) Ramprasad u. Kiseobb 
! LAL, 46 1. C, 657. 

j 


. Ejeotment’-Letermination of tenancy 

j —Allegation of— Onus on person setting up 
' determinable tenancy. See. EJECTMENT. 

! 7 L. W. 194. 

1 

— Ejectment — Determination of tenancy 

—Denial of title by defendant— Onus on plff. 
to prove right to eject. See EJECTMENT. 

46 I. C. 238. 

— Ejectment suit — Proof of title — Omis 

on plff. 

In a suit in ejectment, the plff. must prove 
good title, there is no onus on the daft, to 
prove title relatively good or bad at all. 

Where the plff., in an ejectment suit, fails 
to prove title, the fact that ha was once in 
possession within twelve years of suit does not 
throw the onus of proving good title on the 
deft. [Beaman and Seaton^ JJ ! BAPUJI 
NAEAYAN CHITNIB V. BHAGWANT BALWANT 
OHITNI 42 Bom. 357= 

20 Bom. L. R. 346=45 1. C. 550. 

' — Estoppel — Gnus on person pleading. 

i The onus of proving an estoppel falls 
1 upon the person setting up the estoppel. 

1 [Eletcher and. Sniither^ JJ.) MAHARAJAH 
; BIRENDBA KiSHORE MANIKYA BAHADUR V. 
j Baikunta Chandra Deb. 46 I. C. 474. 

‘Foreign judgment — Suit on plea of 

want of jurisdiction — Onus of proof. See C. 
P. CODE, S. 14. 24 M. L. T. 244 

! ^ Forgery— Charge of offence of— Prose- 

( cution— Onus of Proof— Duty to adduce best' 
j evidence- S'ee PENAL CODE, SS. 467, 471. 

1 (1918) Bat. 36. 

i Fraud— Declaration that decree luas 

I obtained by — Suspicious circu7}istances cJ} 02 ct 
fraud. 

In a suit for a declaration that a decree in a 
certain rent suit was fraudulent ; the plff. is 
to prove that the rent decree is fraudulent and 
^ collusive. If that fact is not proved the plff. 

. fails, and if in the absence of direct proof the ^ 
1 eiroumstances which are established are 
^ equally consistent with the allegation of the 
plff, as with the denial of the deft, the^ plff. 
fails for the very simple reason that the plff. 
is bound to establish the affirmative of the 
proposition. \ (Sanderson, 0 . J, and Moahej'jeai 
J.) AMJAD ALI HAZI v, ISMAIL. 

27 C. li. d. 137=44XiD ;S04. 

—Fraud ai^d collusion — Attachment 


by dec roe-holder of decree of judgment-debtor 
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BDKDEN OF PBOOF, 

— Application by judgment-debtor to enter up 
sastisfaction — Objection by attaching decree- 
holder of fraud and collusion. See C. P. CODS, 

S. 115. 35 M. L. J. 253 ? 

Fraudulent execution sale — Applica- 
tion to set aside— Limitation— Decree-holder’s 
plea based on judgment-debtor’s knowledge of 
fraud— Onus of proof. See. C, P. CODE S. 47 
and 0.21. R. 22. 27 C- L. J 528 

Grant of land bounded by ncn-navi- 

gable river-^ Right of grantee to bod of river 
ad medium Jilum acqita presumption— Pe- 
buttal ot—OnusSee GRANT ,CoNSTDUcrioy: 

35 M. L. J l59 
also ?6. I. C. 305. 


BURDER OF PROOF. 


-Insolvency — Transfer by insolvent 
impugned by creditors — Onus of proving 


j validity on transferee. 
! S. 36 ‘ 


See 


PROY, Ins. act, 

44 I. C. 915. 


— — -Hindu joint family- 
tion — Separate property. Sec 

Joint family. 


-Suit for parii- 
Hindu Law 

20O.C. 393. 


— “Hindu Law— Joint Family— Father — 

Sale of family property in execution of decree 
against son’s suit to recover his share of pro- 
perty sold — Onus of proof. See Hindu Law, 
Joint Family. 7 L. W. 407. 

Hindu Law— Re- union— Onus heavy 

on those setting-up — Mere living together in- 
sufficient, See HINDU Law-Partition. 

5 Fat. L. W. 127. 


Hindu Law — ^Sanyasam, essentials of 

— Onus of proof on person setting up relin- 
quishment and abandonment. Sec Hindu 
Law, Sanyasam. 43 I. G 167. 

— Hindu Law-Separation— Re-union— 

Proof of. See Hindu Law, PAiiTixioN. 

SPat.L. W,127. 

Hindu Law — Stridhanam — Yautaka 
^Onus on person setting up. Sec HINDU 
Law Stridhanam. 45 I. C, 379 


——Hindu widow— Compromise of litiga- 
tion— Collusion, allegation ot, by reversioners 

— Onus on them. See Hindu Lay/, Widowl 

47 I. 0.697. 

— Immaiefial loUen fuere L evidence 

on both sides. 

The question of the burden of proof retains 
little, if any, importance when there is 
evidence on both sides. {Riehardson ond 
Beachcroft, JR) BASIRUDDIN v. MOKIMA 
BIBI. 

22C. W.H. 709=44 I. C. 91S. 

Insolvency — Purchase of whole of 

insolvent’s assets just prior to insolvency— 
Onus on purohaser to show that purchase can 
stand See. 'PEES. TOWNS iNSOL. ACT, Ss. 
56 A10 9 Htc. , ^ ^ 

, 22 0. W. R. 335 


Joint Hindu Family —Nlortgage by 

manager who is net faiher —Proof of necessity 
— Onus on transferee Sec Hi NEC LAW. HlT- 
AKSHARA. 

34 M. L. J. 221. (P. C.) 

Landlord and Tenant —Trespass by 

tenant on land ci stranger— Encroachment 
prriiia facie for benoSt of landlord — Onus of 
proving the contrary cn th-c tenant. See 
Landlord and Tenant. Trespass. 

(1918) hi, W. N. 38. 

Legitimacy — Pcsthumous son — Sue- 

j cession to a large escaie— Onus on plfr. See 
! LEGITIMACY. " 44 I. G. 57, 

‘Materiality of, after whole evidence 

* gene into. See HINDU Law, APPLICABILITY, 
i 46 I. C. 926. 

! 

; Uortgagf^ ludev.ytion — Rrocf that 

; hiortaenQ is subsisiUuj. 

Where both plif. and deft* relied only on 
j one mortgage and the only question is whether 
, it is subsisting or not. the burden of proof is 
! on the deft, as he must be deemed to be aware 
; of the date of the transaction 26 A. 3I3, 316: 

! 1 A 117: 38 All. 540 foil. {Sesharjiri Aiyar and 
! J J .) P. V. Madh.yvan Vydiar i;, 

•' LAKSHAUNA PATTaE. (1918) M.W. N. 139=7 
j L. W. 284=44 I. C. 447. 

Mc/i'ignge — Regviraiicn — Broperiy 

not in c.ristence — Fraud rni Begisiroiicn Lc-ic — 
Cv.us 10 prove the existence cj properiij mentioned 
hi mnrigc.ne deed — Estoppel if CGidd> he invoked 
to defeat provisiens of siainie. 

The predecessors or defts, respondents ese- 
i cuted a mortgage in favour of the plff . appel- 
\ lauts on 15th April 1902. The mortgaged pro- 
: perties included a plot of rent-free land in 
1 Burdwan Dt. as described in the mortgage- 
deed. The deed of mortgage was registered at 
Burdwan. One of the defts. denied the exis- 
tence of such a plot of land and contended that 
it was a Setitioua plot mentioned in the said 
deed of mortgage in fraud of the law of regis- 
I tration ‘and that registration was thus invalid 
I and so the plfis. could not get any relief in 
respect of the same. In a suit on the mort- 
gage. 

i Held, that the onus lay on the deits. to 
I disprove the existence of the plot of land in 
; 1932. 

i Held, f urther, that the deits. failed to dis- 
; charge the onus and therefore the suit should 
i be decreed with costs. 

1 There can be no doubt about the general 
* rule that the principle of estoppel cannot be 
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invokeci to defeat the plain provisions of a j 
statute. 29 Cal. 654 and IS C. W. N. 8l7 P, C j 
dist, 

Qjitjere.— Whether the plSs. in the present 
cage were invoking an estoppel to defeat the 
provisions of the Registration Act {Sander- 
son C. J. and Woodroffc, JJ.) SUDHIE 
CHAlTORA SETT V. STED ABDELIjA-UL- 
MESAYI. 22 G. W* N. 895—^ 1. C. 520. 

I 

, — Kegligence — Bailment — Onus on pifi. I 

to prove negligence of bailee* See CONTRACT j 
ACT, SS. 151 and 152. 27 C L. J. 645. ! 

Ohence of forgery — Onus if any, on 

accused charged with commission of. See 
Penal Code, Ss 463 etc. (194S) Pat, 36, 

’ — Onus on purchaser to show that pur- 

chase can stand. See PRES. iNS. ACT, SS. 
36, 9 ETC, ' 22C. W. H. 335. 

^Partition— Joint mitakshara Hindu 

family — Proof of separation. See HINDU LAW, 
JOINT FAMILY. 

5 Pat. L. W. 122, 

— — Partnership— Dissolution— Proof of — 
Oihus 0^ ptTSon setting up. 

The onus of proving that a partnership had 
been dissolved by consent and that the 
amounts had been sett-led rests on the person 
alleging it. {Wilberforce^ J.) SUNDAR SINGH 
i>. DALIP NQH. 46 I. G. 467. 

Purdanashin— Gift by —Validity, See 

PUBDANASEm. 4 Pat L. W. 417. 


Railway-Loss of goods— Risk note 

B for less freight — Proof of negligence of 
railway or theft -Onus on consignee. See 
RAILWAYS ACT, SS. 72 (2) AND 76. 

22G, W. N.622, 

— Becitah in deed — Chitis cf proving in- 
correctness of recitals on exeezdani. 

The onus of proving that a document to 
which a person has afi&sed his signature does 
not contain a correct statement of the facts and 
of the intentions of the parties is on the person 
who makes the allegation. {Boe and Jimla 
Prasad, JJ,) Mt. Ramdei v. ChAndrabali. 

4 Pat. U W. 237==:44 1. C. 399. 


— Resumption—Grant— Onus on grantor 

to show right to resume. See GRANT, 
CONSTRUCTION. 20 Bom. L. R. 779, 

rSale of goods — Breach of contract, of 
-'Beer’s -suit for damages^ — ^Proof by plfi. 
'Sea Ggntract Act, S. 73. ill. (a). 

: : p V - y ; y. / 33 M. I*. T, 320. 


Servicje of . notice under ■ Bengal 
Public Demands. Se'co vary Act,- Se. 10 and 31 


BURMA MUNICIPAL ACT, S, 2 

—Pi’opor Service— Onus See PUBLIC DE- 
MANDS REC0\ERY Act. Ss. lO and 31. 

45 Cal. 496- 

Specific partformance — Suit for by prior 

contractee — Subsequent purchaser without 
notice— Onus of proof on latter. See SP PvEL. 
ACT, SS 27 (b), 4 Pat. L. W 152. 

Suit by unsuccessful claimant. See 

C. P. Code, O. 21, R. 63. 34 M. L. J. 296. 

— Transferee from mortgagee by con- 

ditional sale— Whether takes an absolute in- 
terest-intention. See LIM. act, ART. 134. 

34 M L. J. 431. 

BURMA EXCISE ACT (Yof 1917) S. Zl-Tori, 
possession o/, in a place where there is no- 
tree- tax — 0 ffe nee 

"Where the tree-tax system is not in force 
the law does not prohibit or restrict the manu- 
facture of tari. S. 37 of the Burma Excise Act 
does not, therefore apply to the possession of 
tari manufactured in such a District. {Saun- 
ders, JO.) E:mperor V. NGA POH Kyan. 

3 U B. R. (IgiS) 86=47 I C. 870= 
19 Or. L.J. 970. 

BURMA GAMBLIKG ACT, (I OF 1899) Ss. 13. 
and 3 (1) (b)— Raffle, whether efienoe. See 
(l9l7) DIG>. OOL. 122, KESYAIER v. EM- 
PEROR, 10 Bur. L. T. 268= 

(1916) II U. B. R. 137=39 I. C. 329. 

BURMA LAWS ACT (Xlli of 1898) S. 13- 

Applicabiliiy of *— Chinaman professing 
Buddhism — Confucianism and Buddhism — 
Ohmese Customary Laiu — Applicability of — 
Adoption. 

Confucianism and Buddhism are not mutu- 
ally exclusive religions. The former does not 
render a man incapable of following the latter 
religion as \veil. 

- It is not necessary for the application of 8, 
13 of the Burma Laws Act that the person 
whose religion is under consideration 
should have been born a Buddhist , Mahome- 
dan or Hindu, as the case may be. A China- 
man who professes to be a Buddhist is a 
Buddhist within the section. 

Where on the death of a Chinaman profes- 
sing Buddhism plh. claimed to succaed him 
as his adopted son. 

Held, that the question of the plfi’s- adoption 
should be determined in accordance with the 
Chinese Customary Law. {Twomcy, C,J. and. 
Ormond, J,) Kyin WET v. MA GyOK.^ - 

9 L.R. B. 179=47 I C. 148. 

BURMA MUNICIPAL ACT (III of 1898 ) Ss. 2 

(0) and 142 ihy^Dodging house, meani^ of 
—B^ceiving .lodgers, ’’ 

■ A lodging-' house need not be left in lodg- 
ings; it is still a lodging house if it is ocesupied 
to any extent in ooramon by any mombers of 
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more than one family- The persons living in 1 
the lodging house are lodgers, whether they _ 
pay rent or not and the owner of the lodging ■ 
house receives them when he allows them to i 
occupy the building. {Sii wider .i.. •/. C.) ■ 

AMANATH MiSTRY V. E:\irEROR. 

^4 I. C. 674=19 Or. L. J. 370 : 

CALCUTTA MUNICIPAL ACT (III OF 1889) 

S. 56 — Corrupt •practices— 2\o provision for—, 
Legistaiive interference ncccssiiii Jor. 

There is no provision regarding corrupt ' 
practices in elections in the Calcutta Municipal 
Act. The necessity of providing for the effect , 
of Kuoh practices on the validity of an election ■ 
pointed out. {CiiapdJiuri, ■/.) jIonorAMJA^ 
MUKBRJEE V, AEO-TO GOPAL GOSWAMI- 

22 C. i¥. N. 678=46 I. C 729. 

— — ' S. 50, hCH. Y. R 2 — Nomination 
paper— Description of candidate— Rai Bahadur ' 
So and So if sumcient description — Delay in ' 
presenting the petition — Effect. Sec SP. P-EL, 
ACT, Ss. 45 AND 50. 22 C. W. N. 951. 

Ss. 299 and Service of uGiue on 

one co'ow^ier if good. ; 

Service of a notice under 3. 2 'Jj of the Cah i 
cutta Municipal Act upon one of the cc-owners 
of the property in the manner provided in 
593 is ehectual against tne other co-ownors. ' 
{Teunofi and Newt ould. Jj.) THE CORPORA- 
TION OF Calcutta i\ demangini Dassi. 

44 I. C. 413 

— — S. 341 — Fixture. r,icrjn:>ng of—Plat' 

form ^forming part of main building. 

A platform projectiing on a public street but 
forming part of the main building ana resting 
on its own foundation, is net a fixture within 
8.341 of tbeOaloutta Municipal Aai.iC hatter Jea 
and Shceps}ia7iks, Jf.) ASHUTOSH SADUKHAN 

V. The Corporation of Calcutta. 

2SC. L. J, 494. 

-S. 557 {Ji)—Prtyumutinn—n^^^ 

consisting of two picis-^ i-'anizioji rf—Anicoig 
0 W 7 iers — Separate refused by C’cr- 

poraiio7i — Separate prcceeding for acquievti^n, 
-if legal^Bstoppd. 

Where two plots which originally formed one 
holding and were covered by one assessment 
had been partitioned amongst the owners, and 
one ot them applied to the Corporation for the 
separate assessment of his separate plot, and 
the separation was refused by the Corporation, 
and the Corporation subsequently acquired the 
two plots in separate proceedings ; 

Held, thatthe Corporation was not estopped 
by having assessed the plots as one, from pro- 
ceeding to acquire the land in separate 
proceedings^ although the effect of the action 
of the Corporation has l^een to deprive the 
owners of the benefit of the presumption 
rained under S. 557 clause (d) of the Calcuto 
Act. (Cleatter jea a7id Greaves^ JJ’) 


CALCUTTA MUNICIPAL ACT, SCfiSD. Y. 

Shoshi Lal Das v. The secretary of 
StAuTE for INDIA. 28 C, L. J. 144. 

— S. 557, Cl {d}—2dunicipality if may 

acquire difcrcni lonions ■./ a holding hy 
separate j.>rccet dings. 

A holding within the Calcutta Alunicipality 
which was the subject of a single assessment, 
hiving been partitioned amongst its owners, 
the owner of one cf the p::rtition 0 d shares, 
applied for separate assessment of his share, 
but thit application was refused and the 
rdunicipality then proceeded to acquire the 
two portions und-er the Lind Acquisition Act 
by two separate proceedings. 

Ue'ei, that there was no legal bar to the 
Municipality proceeding in this manner and 
thereby depriving the owners of the several 
shares of the benefit of 3. 557 (d) of the Cal- 
cutta Municipil Act (ChaUerJea ai-.d GreaveSt 
JJ.) SHA:vt L.il Das v. Secretary of 
State foe India. 22 C. w. N. 53s=: 

16 I. C. 133. 

559— By-liws and So framed 

under S. 556— Continuance of periormance at 
theatre after 1 A, M. — Joint proprietors of 
theatre if liable on conviction to pay fine e.ach 
up to Pvs 20— Criminal and Civil liability, 
distincticn betv/aen — Indemnity or punish- 
ment — Intention of legislature. See (1917) 
DIG. COL. 125; AIHMTA LAL BOSEu. CORPO- 
RATION OF Calcutta. 44 Cal. 1025= 

26 C. L. J. 216=21 C. W. K. 1016=42 I. C. 

305=10 Cr. L. R. 31 . 

Sch. Y., R. 2—EUctio'a of eommis- 

sio^ier— Register of valid paper 

—Cayididate description of — Description Gn 
the letter, icfieihcr supdeni — Proposer, 
seconder and Qpjyrova — Proposer or seconder 
Wfictlier can he on approver— Approver being a 
firmnamc. effeci of. 

The appellant, a candidate for ilunicipal 
election, sent in his nomination papers consist 
ing of a letter signed by himself addressed to 
the Chairman of the Corporation of Calcutta 
and uhree forms of a iicminution paper all 
stitched together. The first form contained 
the name and address of the candidate and 
also the statement that he was Voter No. 1553 
of \Yard No. 6. It also contained the signa- 
tures with names and addresses of the propo- 
ser, seconder and of IS approvers, the seconder 
being one of the approvers and the approver 
No. 16 being the name of a firm. The two 
forms did not confcam the name either of the 
candidate, the prepoeer or seconder, but con- 
tained the signatures of some approvers : 

Held, that the nomination paper was inva- 
lid in law inasmuch as it did not contain the 
description of the candidate Sch. 5 It. 2 of 
the Calcutta Municipal Act contemplates that 
a nomination paper should be self-contained 
and complete in itself and so the latter could 
not be taken as part of ihe nomination paper : 
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Bdd also, that the 2nd and 3rd for^ns could 
not be taken as part of the nomination 
paper inasmuch as they did not contain the 
name of the candidate 

Held further, that the nomination paper j 
was bad in law inasmuch as it did not contain 
the signatures of IS approvers in addition to 
those of the proposer and seconder. 

It is clear from Sch 5 R. 2 that if a person 
signs a nomination paper of a candidate, either 
as a proposer or seconder, he cannot also sign 
it as approver- 

signature of approver No. 15 not being that 
of an individual was bad in law and should be 
rejected. 

Per Woodroffe, J.— Alternative nomination 
papers may be sent to the Chairman, so that 
if one is held, either in whole or in part, to be 
invalid, the other may be used. In such case, 
however, each nomination paper should be 
complete in itself, 

A candidate may also send in a nomination 
paper with names of more than IS voters as 
mentioned in the rule, in order to meat the 
case of possible objections to any of the voters 
whose names appear upon the paper. In such 
a case more than one nomination paper may 
he used, but the papers must be connected 
(otherwise than as here by mare pinning to- 
gether). That connection is efiected by placing ! 
on each paper the name, description and ^ 
address of ^he candidate as appearing on the I 
first paper. (Sanderso^i, 0 J. and Woodroffe^J.) | 
Naebndba Nate Mittes v. Radh.\Ohuen ; 
Pal. 22 C. W. N 943=23 C. L. J. i 

289=481 C. 311. 

See ALSO. 22 C. W. N. 957. 

CALCUTTA ROLICE ACT (I Y of 1865) S 54 A j 

— Possession of stolen property — Condition j 
precedent, \ 

The preliminary condition which must be | 
fulfilled before effect can be given to S. 51 A ■ 
iis that there must be reason to believe that j 
the property found in the accused’s posaession | 
was stolen property. I 

In the present case the High Court acquitted i 
the accused on the ground that the reasons | 
given by the Magistrate were not sufficient, i 
{Newbo'idd and Huda, JJ } SOEHU EaLwar j 
u. EMPEROR. 22 G IS. N 936=28 C. L. J. ' 
262=47 I. C. 657=19 Gr. L J. 933. ' 

CANON LAW— Ssfcabiished church, if subject 
to the ordinary Courts — Roman Catholic 
; Church not an established -Church — ^Yolun- . 
tapy a^ooiations — Rules binding on. See 
RC0LBSIA8TI0AL EaW. 33 M. L, J. 407 

CASTONMESTS ACT (II of 1902)— S. 231 (2) 

^ ^^d^'b5ence^*~^Meming~~‘Ahse9Uie for nifie days 



In ^construing Ihe word * absence a larger or 
' more~ restricted: to be given 


CARRIER. 

according to what the court believes the 
intention of the legislature was in framing the 
particular provisiou in which the word was 
used. 

An absence of nine days is such an absence 
as is contemplated by S. 231, (2) of the Canton, 
ment Code. [Pratt, J. C. and Fawcett, A, J. C.) 
HOTCH\ND V. Emperor . 12 S. L. R. 40= 

47 I. C. 874=19 Cr L. J. 974. 

CARRIER — Liability of, for ncrri- delivery of 
goods — Landing agent or carrier ^Continuous 
contr act-- Privity of contract 

In the case of continuous carriers the 
authorities establish (1) that when goods have 
to be carried with the aid of difierent transport 
agencies in order to arrive at the destination 
to which they are booked, the carrier with 
whom the contract is made at one end is. in 
the absence of any contract limiting his lialh- 
lifey to his own transport system* liable for the 
j loss or destruction of the goods on portion 
j beyond his own system or in consequence of 
acts on default of persons other than his own 
! servants ; (2) that in the absence of a contract 
j to the contrary, the consignor cannot hold tbe 
' company with whom ha does not contract 
I liable for damages when all that can be com- 
1 plained of is bis nonfeasance though such 
; company may be liable in tort for breach 
' of duty arising from the mere fact that it has 
undertaken the liability of carrying goods or 
property belonging to another ; (3) when there 
is an agreement between two companies the' 
effect of which is to constitute one Company 
the agent of the other and the traffic is 
carried for the joint benefit of. both the 
companies, either Company may be sued at 
the option of the consignor. 

The term “carrier'' in its general sense 
means a parson or Company who undertakes to 
transport the goods of another person from 
one place to another for hire, [Wallis, C.J. 
and KumarasiDanii SastrL J.) MylapPA 
Chettiar V . British Steam Navigation. 
Go, 34 M. L. J. 553=8 L. W, 46= 

24 M.L* T. 176=45 1.0. 485. 

Railway— Delivery of goods, vjhen com^ 

pleU. 

Whether the goods are to be delivered to the 
consignee at his house or at the termination of 
the journey, depends on agreement and on the 
usual course of business. If the goods are 
^ delivered- at the house to which they are ad- 
I dressed, the carrier ^ has done all that he has 
[ contracted to do and the mere fact that ha deli- 
vers to some other person than the consignee 
, at that house is no proof of breach of duty on 
his part. But if he delivers at any other place 
to 'any person other than the consignee, he 
does so at his peril. But where the carrier is 
not bound to deliver at the house of the con- 
signee, bis liability as carrier ceases When he 
has brought the goods to the station of dastina- 
- tto .and-has teutoedor delivered them within 
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a reasonable time to the consignee or has al- 
lowed the consignee reasonable time in which 
to remove the goods. {Kaiji, J.)RAilACHANDB,A 
jAGANATHt; G. I- P. RY. 

20 Bom. h K. 591^ U I- C. 401- 

^Railway — LMility P* 73'':tio''n needs. 

and give certificate of shenaye — flcjusnl lo 
take delivery — l)arriage to goods ajier reju^al— 
Liability jor. 

A Railway Company is not bound to re 
weigh the goods and give a certiheate of short- 
age on the demand of the consignee If the 
consignee refuses to take delivery on the 
Company declining to re weigh the goods 
and give a certificate of shortage the goods 
remain at his risk so that any deterioration or 
damage caused to the goods after the date or 
his refusal to take delivery falls on him. 
{RletcJicv and Huda, JJ.) Jagan tsATH YIae- 
wARRi r;.EAST Indian Railway company. 

22 G. W. N. 902=:45 I. C. 933. 

— Railway '-Mi sdelivery—D e i i v e r y 

without getting back railway receipts — No 
proof of negligence— Fraud of third person— 
Non -liability. See Railways Act. 3. 7'7. 

35 ItI. h- 35. 


3. 326 (i) of the Muncipalities Act relates 
; only to suits of a civil nature in a Civil Court 
I and has nothing to do with prcsecutions under 
; the Cattle Trespass Act 

Where a Magistrate found that cattle had 
’ done nc damage to Municipa! trees and that 
! consequently the seizure of the c?htle by the 
j accused who were Municipal servants was 
without iurisdiction. licld ihe.t the accused 
i were rightlv convicted under 3. 22 of the 
i Cattle Trespass Act. [Tud^ail J.) S.*-MOLA v. 

; EMPEROR. 16 A. L J. 153--44 I C. 592 

=19 Cr. L. J. 363, 
i 

! S.24— zirMr—Es^erdia'S of, 

i For a coviction under S. 21 of the Cattle 
! Tresp^^ss Act there must be a fmding as to 
I trespass or damage as contemplated by S. 10 
j of the Act. {Jvjaic Rresad, J,) SUEHNANDAN 
I RAI V. EAEPEROE 43 i. C. 445= 

! 19 Cr. L J. 157. 

I 

! S. 24 — Conviction under — Legbldn of. 

' in the absence of findhitj os lo udiciher scicurc 
• ?<.'as Uivful 

In the ab.qence of any finding that the cattle 
were seised while trespassing on or damaging 
i the field of the owners, the convictioii under 


By sea ^Liability of —Limitations on ! 

— Conditions in Bill of Lading that Company 
not liable foe damage by sweatings, ferment, 
ing, heat, etc., or by the neglienco of servants 
or for any damage capable of being covered by 
insurane? — Validity of conditions. See Bill 
OF LADING. 45 I. C. IGS. 

CARRIERS ACT (III of 1866) S. 10-Suit for 
damages, for short delivery— Notice of. to be 
expressly given — Provision in Bill of Lading 
for giving of notice. See (1917) DIG, COL, 
127 ^ River Steam Navigation Co., Ltd. 
V. HazariMall, 

27 C. L J. 294=:41 I. C. 919. 

CASTE DISABILITIES REMOVAL ACT 
(XXI OF 1850)— Efiecc of— Hindu widow— 
Conversion to Islam — Re-marriagG — No for- 
feiture of inheritance. See Hindu \\ iDOVv'S 
RE-MAR^IAGE act. 23 M. L. T. 81. 

CATTLE TRESPASS ACT, (I OF 1371) S 22 


S. 21 of the Cattle Trespass Act is not 
sustainable In order to sustain sr.ch a convic- 
tion it is noc sumcient'to prove th the accus- 
ed removed the caiitle from ths pound but it 
must also be found that the cattle were liable 
to be sei-'-ed under me Act, in other words that 
the cattle were seized while they vv-ere trespass- 
ing upon and doing damage to the field of the 
owner and were then put into the pound. 
{Jwnla Prascid, J.) Bhownath SInGE v. 
Emperor. 4 Fat L. W 4C— 43 I. C. 

618=19 Cr L. J. 2C2. 

CAUSE OF ACTION — Meaning of — Bundle of 
material fads necessary fer plff. to allege and 
prove before he can succeed. See C. P. CODS, 
a. 20 (c) 35 M. L. J. 189, 

— —‘Meaydr.rj of—Nc rdoticn lo tke defe^^ce 

sii up hy the deft m v^riiten siodernent. 

The cause of action has no relation whatever 
: to the defence \Ybich may be sot up by the 
. deft, nor docs it depend on the character of 
the relief prayed for by the pill. It refers 


— Sw'if for damages for illegcn scieure^Mai-n- 
iainability of. 

In a suit for damages for illegal seizure of 
cattle the onus lies on the deft, to prove ih-it 
the. seizure was justifiable in law 

Such a suit is not barred by reason of Ch. 
V'of the Cattle Trespass Act. 15 W R. 279 ; 
16 CaL 169,3 I O* i06 foil. (Drake Brock- 
VITHU. ^ ^ 


' entirely to the grounds set forth in the plaint 
as the cause of action or in other words to the 
ynedia upon which the plC. asks the court to 
arrive at a conclusion in his faveur- Drake 
; Brokman., •/, C.) MAHOMED ALT KeAN v. 

\ shujat ALI Khanl 46 I. C. 913. 

j -Merger of, in judgment— Transit in 

rem JvMcainvi — Remedy by execution— Fresh 
1 suit barred. See MALABAR Law, LANDLORD 
' AND Tenant. 34 M. L. J. 167=:;44I. C. lio. 


— ~S. %%—JJn§usiijiaUe impounding oj ' CAVEAT EMPTOR— Doctrine^ of— Applica. 
cattle by Municipal servant— Prosecution oj— ; bility to court sale. See C. P. C. 0.21, R- *^1“ 
P^Munieipalities Act ^ S. 326 (1). ! , 23 M* L, T. 9, 
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C. P. COURTS ACT, S. 15. 

CENTRAL PROYINCES COURTS ACT. (II 
OF 1894) S- 15— o/ suit,'" '.ucan^uig oj 
— Apjjeul — F or -lan— Valuation of plaint, deter- 
mining factor. 

PIS. originally sued for the recovery of 
Rs. 1,651-15-0, but subsequently gave up bis 
claim to the extent of Rs- 651-2-5 leaving a 
balance of Rs. 1,000-3-0. Through mistake, 
however, he prayed a decree only for Rs. 
9S8-3-7. The first Court dismissed the claim 
but on appeal to the District Judge the deeree 
was set aside and the suit was remanded for a 
decision on merits, and a decree was passed in 
favour of the plfi. for Rs. 9SS-S-7 claimed by 
him. 

He ZcJ, that the value of the suit was Rs. 
9SS-3-7 and that an appeal lay to the District 
Judge and not to the Court of the Divisional 
Judge. 

Jurisdiction in the matter of appeals in the 
Central Provinces is governed by S. 16 of the 
Central Provinces Courts Act. The words 
“ value of the suit ’* as used in that section 
invariably mean value of the relief orginally 
claimed by the plff. in the plaint increased 
or reduced by voluntary amendment that is to 
say, value of such relief as is made the subject- 
matter of the Court’s decision. 20 Bom. 675, 11 
1^. L, E, 13 diat. 

Where a plfi. voluntarily reduces an original 
claim, it is the reduced claim which represents 
the value of the suit for the purposes of 
appeal. 

A Court cannot adjudicate itself out of the 
jurisdiction given to it by law over the suit as 
instituted, {Simyoni AJ.C .) Dindayal v. 
DEONATH. 44 I. C, 237. 

CENTRAL PROYISGES LAND REVENUE 
ACT (XYill OF 1881), Ss. 39, 42 and S3~ 

Fi&aord of rights^ ivhethef ccmpleie before noii- 
Jicaiio^ under S. 39^ Suit for ejectment 
against recorded t&nant — Onns. 

There is nothing in Land Revenue Act to 
justify the view that a Record of Rights pre- 
pared by a Settlement Officer under S. 82 of 
that Act cannot be considered compieto until 
the Chief Commissioner has under S. SO 
declared the settlement to be completed. 

It, therefore, lies on a plfi,, who sues to 
eject a person who has been recorded as a ten- 
ant and in whose favour a settlement parcha 
has been issued to prove that the deft, is not a 
: tenant. {Batten, AJ.C.) Tueaeam v. Dinaji. 

45 1. C. 470. 

gg A, 132. and 182 (sj^^Qaoniia 
dentc/re^Buccession to — BeBignatimi of eldest 
' Imf^ if he hnrnediatclij on succession to 
' Pie ieliole of ihe estate — Bstoppel^Blection. 

" • Tbs ptovmohs: pfS- 65 A.' of the Central 
Provihees Lmd Revenue Act. XSSI, were 
\ena«t^ - ^ benefit ol the zemindar 

; Tjutiw .retain families m the 

; jfiasMps ■ of .and.to protect. 

^ them stgftihsthhe-tjftiifefees a»d hu^divmions. 


C. ?. land REVENUE ACT, S. 137. 

The rights of the eldest mala hair to resign 
or renounce his rights as gaontia with a view 
to giving up all claim to inherit the estate 
which was by statutory devolution descended 
upon him must be exercised at the time when 
the succession opens, viz., on the death of the 
last protected gaontia, and it is not open to 
him subsequently to transfer the estate by 
sale, gift in favour of a younger brother. 

Oucere. — Whether, if he did so, he would be 
estopped from contesting the transfer= 

Per Atkinson, J. {Imam, I., contra) if pwo 
or more villages form the protected tenure of a 
gaontia, even though they may have been 
declared protected by separate certificates at 
difiereat times, the eldest male heir must 
exercise his choice of resignation or adoption 
of all or none of such villages. There can be 
no splitting up of the estate or tenure into 
difierent parts having distinct entities. 

Where the election is made by the person 
upon whom the tenure devolves by inheritance 
it is irrevocable in its operation, and automati- 
cally one heir is succeeded by another of equal 
degree. 

In the absence of evidence to show that the 
eldest son of the last protected gaontia re- 
signed his claim to the gaoutiaship, a younger 
son is not entitled to surrender the estate to 
the zemindar. 

Per Atkinson, J , — The onus of establishing 
resignation lies on the person who affirms it. 

Obiter dicktm. A gaontia is not entitled to 
surrender his estate in favour of his zemindar. 

The provisions of S. 132 were intended to 
enable the Deputy Commissioner merely to 
determine claims to protection under S. 65 A, 
and to enforce the provisions of that section. 
It was never intended that the Deputy 
Commissioner should be empowered to de^ 
with a suit for ejectment or for recovery of a 
gaontiaship. 

A suit for the recovery of a gaontiaship is 
maintainable in the Civil Courts. 

Where a younger son of the last protected 
gaontia was recorded in the Record-of -Rights, 
Md, that as the presumption arising from 
such an entry is only in regard to possession, 
the eldest son was entitled to succeed in a suit 
for recovery of the gaontiaship on proof that 
he had a better title than the younger son. 
Beld^ further, that the fact that the eldest son 
had bean treated by the zemindar and by the 
Government the sole successor to the gaontia- 
aJiip on the death of his father, was sufficient 
to rebut the presumption arising from the 
entry in the Record of Rights. 

Per Atkinson, d. The word '‘resign’’ in S. 65 
■ A,' really means ‘Yeleaae.” {Chapman, AtUi^yeon 
and Imam, JJ.) LAD NEIPAEAJ SINGH I^AI 

Bahadur v. mohbn gaontia. 

3 Pat. L. J. 229=4 pal L. Vf. 256== 

to iiQy>:Lambarddr^ -Ap^ 
claim 
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C. P. I-AWS ACT. ; 

I 

contribution jrcm other sharers Jor luagcs of j 
G-iiiuasJitali^ l 

A Gtimasiitali appointed by a non-resident : 
lambardar Mukkaddam to discharge the duties 
of a Mubkaddam is his agent alone and no: ■ 
that of the whole proprietary body. Conse- 
quently the lambardar cannot claim eoniriou- 
tion from the other co-share r.s for the wages 
paid by him to the Mukkaddam Gumashtah. 
{Drake BrccD/nan, J. C.) ilALi RAAI v 
NAEAIN RAO. 53 3. C S67. 

CENTE5.L PROVINCES LAW& ACT, (XX OF 

1875)— Mortgagee by conciiricnal sale pT-ior to — 
Redemption — Right of. Sli T P. ACT„ 5. 61 

1S5 

— S. 'Hindu rrea-. ina cf — Ao:,-:ioc7/ 

effect oj — Conversion to rlcJiC’^nodcm.-in — 
Succession-law cj — Gonds, if liirAus. 

Apostates from the Hindu religion ceases to 
be Hindus and where such apostacy takes the 
form of conversion to religior- v.’hich in itself 
regulates the devolution, cf property, r.o.. the _ 
Mahommedan religion, ih:n, except on proof : 
of a well established custom to the contrary | 
and that only in regard to inheritance and . 
succession, the convert becomes subieet to the | 
law of his adopted religion. ■ 

The term ‘ Hindu ’ in S. 5 of the Cential : 
Provinces Laws Act, 1375 — refers ro persons 
who profess some form of the Hindu religion, 
whatever be the branch, school, sect, ofr-sboot 
or denomination to which they belong, but it 
does not extend to persons who have never 
possessed any form of the Hindu ic-ligion or > 
to those who have been convcrled from it to | 
soma entirely different religion. The w'ord 
would apply to dissenters and ncn-conformisis 
but not to apostates. Thus a Jam is a Hindu , 
but a Brahmin converted to Buddhism or Islam 
is not. 

The Goads in the Central Provinces are not ; 
Hindus and they are not governed by the , 
Hindu law except when it is adopted by any 1 
family, set or branch amongst them. {Sian- j 
'lion, A. J, C.) XJjIYARA V. TRILOCHAIn* GOND. j 

45I.C. 435. I 

CENTRAL PROYINGES MUNICIPAL ACT j 
(XYI OF 1903) Ss 62 and 53— MwnfciprJ.Z 
Committee if oionerof oil land witivvn ^dunicijjcu 
Limits, 

* There ia no presumption that all land within 
the limits of a Municipal town must, in the 
absence of evidence to the contrary, be taken 
to belong to the Htmicioal Committee. {Drake 
Brokenian, J, 0,) Pralhad Sixg, v ABDUL 
AZIZ KHAN. 47 L C. 892. 

Ss- 67 (1), (2), 122 and 139— 

'en^oachm^nt'hif predecessor in title — Pumspi- 
m 0 it Jor , illegal-Bemedy- 

S. 122 of the 0. P. Municipal Act punishes 
only the act of making an actual encroach- 
; meht, : The section cannot reasonably bs 


C, P. rENARGY ACT S.35. 

construed as making punishabie an existing 
encrcachmc-nt not made b-.' the accused 
person. 

In ihe co?e of an encroachment not made by 
the -.ccus-ed S. dT-.a.' of the .^c: provides full 
means cf redress which C-in be enrorced oy the 
pan*ii p:-»,isi:n= of S. 

The word ‘such’ in .sub -section (2) of S 67 
of the Act refers back to the words ’'structure 
encroaching on any street*' in sue- section (1) 
and not only to new encroachments as is clear 
from the proviso in which cncroacbments of 
old standing are referred to. {fjct.ten, A. J. C.) 
AIadangopal Leokara^: v. The Secre- 
tary Municipal Cg:u:-,:tttee. Nagpur. 

47 i. C. 67£=13 Cr. L J. S79. 

central PROVilPJES TENAtICY ACT. {XI 
of 189S)— 35 C4t)~-Aippliraiiliiu-~Ccse of 
obstruat.m ly h.rJDvd. 

S. 3o i.A) of the Central Pro. Ten- Act has 
no application where the case is not one of 
voluntary iruiCLion on the part of the tenant 
but one'er cbstructicn on the part of the 
iandierd. {Dnke Drccumc::. J. C .) PANDU 
V. SlTAL PRA3AL. 14 N.L.R. 176—4S I C. 18S 

S. 35 ;4) — Implied surrender — Jlncr: 

Icdae of landlord t ncccs.'iCiri: — Pay, rent of rent 
to one of sclera; 'persons cniiilcd to c holding. 

There can be no implied surrender under 
S. So (4) of the C P Tenancy Act without the 
knowledge and intervention of the landlord. 
Where the holding is in the name cf an uncls 
and his minor napbev/s, there is presumption 
that the rent paid by the uncle is paid on his 
sole behalf and not on account of his nephews 
also especially ’W’here the nephews continue as 
the recorded tenants. {Bciiicv. A J. A.) SURTI 
V. MUIn^NI. 43 I. C. ISC 

S. -35 (4) — Sur'i’ender under — Effect 

on encumbrances created by tenant— Implied 
sui render — Plea of. to whom available. See 
LEASE 14 N. L. R. 107. 

Ss 35 (4) and ^\—Tev.ancy right — 

Will of — OuAer cf true tenant by devisee — Suit 
bv ienent to recover pcsscssion — Di.nitat'jon — 
Surrender, imyUed—Pciy. icnt cf rent cn behalf 
of icnent. 

S. a co-sharer. gave a lease of the ordinary 
I tenant rieht of hie mr fields to R, another co- 
1 sharer, for 140 years. A sum of Rs. 1,190 was 
! paid in advance" by way of rent for the period 
I of the lea5=e. R died leaving a will, by which 
I he bequeathed all hie property to his mother 
! A, on \vhose death R’s widow* brought a suit 
•I for the poEsessiori of the holding alleging that 
j her husband had no right to will away the 
j bolding and that she remained the ordinary 
! tenant of the holding. 

: Held, that R had no right to will away the 

i tenant right; and that S. 94 of the 0. P. 
i Tenancy Act was not applicable to the ease as 
I the ouster, if any, of the plff. from the holding 

was not .at the instance of the landlord. 
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c. p. TEmm\ act s. . 

Thera had been no material surrender under 
S. 35 of the G. ?■ Tenancy Act, inasmuch as ' 
the payment of rent in advance must be taken : 
to have bean on behalf of the true tenant , 

A mere non-cultivaticn of a holding by or on : 
behalf of a tenant is not in itself sufficient ; 
to constitute an implied surrender. iMiiti-a, i 
A J. C.) SHAMEAO SATYA BHAMA BAI. ! 

47 I. C. 28. i 

41 — Oceu^ncy lioldUig — Mortgage 

oj- Declaration of invalidity in a suit by malgu- 
mr — SvhzequBut sale of holding in execution of 
a decree for 7no7iey — Bights cf ■purchaser . 

Where a malguzar obtains a declaration 
that a mortgage of the occupancy holding by 
the tenant is invalid as against him and 
subseq.uentiy obtains a decree against the 
tenant for money and not for rent and sails 
the holding in execution thereof, the purchaser 
at the sale is not entitled to impeach the ■ 
mortgage {MUrcif A. J. 0,) NAEAIN EAO i 
BATHE LAL. 43 L G. 907. j 

g (7}^Tran$fer of stib-kase by 

temni— -Consent of landlord unnecessary. 

The provisions of the Central Province s 
Tenancy Act require the consent of the ( 
landlord only in respect of a transfer by the 
tenant and not in respect of a transfer of a 
suhdease which is valid and binding against 
the landlord. {Koiwal, Offg, A J.C.) NABA 
Y AND AS SHUSALIEAM MAR WADI v KRISHNA 
ROW. I. C. 970. 

S. 4S — Soo^e and applicability — Pro- ' 

prktaty right— Transfer by decree in pnrsti- 
mice of award — Occupancy — Tenant right in 
air land — Accrwl o/. 

By two deeds dated 1881 and 1884, certain 
malgnzari villages in the Bhandra District 
ware mortgaged with ail rights and appurte- 
nances, including the right to occupy and 
cultivate the sir lands of the mortgaged estate. | 
On S0-6-1S99 the mortgagee obtained a decree j 
nisi for foreclosure, which expressly included j 
the cultivating rights in the mortgaged sw 
lands 'as liable thereunder. 

In 1905, while proceedings for an order 
absolute on the above decree were pending, the 
parties referred the whole case for disposal by , 
a Board of Conciliation acting as arbitrators. 
The Board made an award — Wherein the 
amount payable and mode- of payment were 
set out,, and it was declared that, in default of 
payment, the creditor should be entitled 
to -enforce the , whole of h^ rights under 
-the deeds of 1881 and 1884, against certain 
of the mortgaged -villages specified in the 
aw^rd, the mat of the mortgaged villages 
heing releasad from liability. This award was 
; filed in Gcutt, -:ahd ardeeree nisi for foreclosure: 

made ' in with its term on 

“ 1B-10-1QQ&. ' Default fm-. ^ payment haying 
enured, , a final decree. on 16-649i0. 


C. P. TENANCY ACT, S. 46. 

Upon the question as to the bearing of S 45 
of the Central Prov Tan. Act, on this ease : 

Held, by the Court of the Judicial Commis- 
sioner, that the arbitration award of 20-2>1906 
superseded and extinguished the foreclosure 
decree of the SOth January 1699 wherein the 
deeds of 13S1 and 1884 had been registered 
that therefore, the foreclosure decree absolute 
of 16-6-1910, whereby the judgment-debtors 
lost their proprietary rights in the sir lands, 
was not based on a document duly registered 
before the date on which the Tenancy Act 
came into force ; and hence, that sub-sec. (6) 
of S. 45 did not apply, and notwithstanding 
the contract award and decree to the contrary, 
feho judgment 'debtors had become occupancy 
tenants of the foreclosed sir lands. {Lord 
Simmer.) NAEAIN GANESH GEATATE V. 
Babiram. (19181 M- W. N, 885=28 C. L- J. 

447=14 N. L. R. 165=48 I C. 141= 

451, A. 179 (P, C ) 

— — 46 — 'Civil Court — Jurisdiction ofi to 
entertain suit for possession of occnpa^icy 
tenancy by Jieir—Occupa^icy tenancy — Testa 
mentary disposition of, if valid. 

Plff sued for possession of an occupancy 
holding in the Civil Court on the ground that 
it devolved on her as heir of her mother and 
the deft, resisted the claim on the ground that 
as the land was gifted to him by a registered 
deed by the plfi’s. mother the Civil Court had 
no jurisdiction to entertain the suit. 

, Held, that as the suit was one for possession 
! of an occupancy tenancy and not a suit to set 
aside an alienation made by the former tenant 
in contravention of the provisions of the Ten- 
ancy Act, the Civil Court had jurisdiction to 
entertain the suit. 

Apart from the provisions of the C. P. Ten- 
ancy Act the deed of gift regarded as an 
attempt to alienate anything more than a life- 
interest of a Hindu widow was invalid. 

An occupancy tenant cannot leave any 
testamentary direction for the disposal of his 
! right by hia widow after his death. {Stanyon, 

; A. J. C.) KALV7A V. BEAWAR SiNGH. 

44 I. C. 1001. 

Ss. 46, 47 and QS—Trc^isfer, mmfwig 

of —Surrender of tenancy by occupancy raiyats 
to soma of the co-sharer landlords if a transfer — 
Bemainmg co- sharers put m possession of hold- ^ 
ing by revenue officer — Suit for possession by’ 
lumbar dav. 

Some of the co-aharer landlords to whom 
the tenants surrendered their holding leased- 
the land to other persons, but the lessees were 
ejected by the Revenue Court on an applica- 
tion by; the remaining co-sharer landlords 
under S. 46 of the C. P. Ten. Aet^ 1898. HeJd, 
that the surrender was not a transfer within' 
the meaning of Ss. 46 and 47 and that the 
ordet of the Revenue Court was ultra vires 
and that a suit in a civil court to - set aside 
that order was not barred by S.' 95, 
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0. P. TEMKCY ACT, S. 46. ; CHARGE. 


A surrender is not a transfer \ 9 ithin the | 
meaning of S. 45 of the Central Provinces Ten- ; 
ancy Act, 1898 . ^ | 

The words ‘ otherwise transfer” in S. 46 ! 
(3) are limited to transactions of a similar j 
nature to those enunciated in the first part of I 
the sub-section, namely, transfers by way of j 
sale, gift, mortgage, or sub-lease. 

The Act does not make any provision for the 
recovery of possession by a co-sharer landlord, 
of land which has been surrendered to tbe other 
00 -sharers by a tenant. {MuUick and' Atkinson , 
JJ,) TEILOOHAN PA^^DA U. DINABHANDXJ 
PANDA. 3 Pat h. J 88=44 I. C. 317. 

S. 46 (5 ) — Beglstrotion of document 

Mticed hy false recitals— Fraud— keg istraiion, 
invalid* i 

Where owing to false recitals in a docu- ' 
ment tendered for registration under S. 46 (5) ! 
of the C P. Tenancy Act, the Registering i 
Officer has been received into registering a ‘ 
document which under that sub-section he is i 
not empowered to register, the document must 
be deemed to have been not registered and is 
not effective for tbe purpose for which it is 
created. If the recitals in a deed of gift 
which induce the Sub-Registrar to register it 
are false, the jurisdiction of the Civil Courts to 
declare th8*deed to be inoperative is not barred. 

8 N. L. R. 28 ezpl. 1 N. L. R. 112 foil. 
{Batten, A. J. C.) KEADAK SiNGH v. DEEP- 
OHAND. 43 I. C. 16, 

— — — S, 58 — Bhumak — Position of — Eefusal 

to do private work of Malguzar — Ejectment. 

A Bkumak in the District of Chanda in the 
Central Provinces is not a village servant hut 
is regarded as one rendering service to the 
Malguzar His rights in the land held 

by him are not governed by the provisions of 
Chapter V of the Central Provinces Tenancy 
Act, If, therefore, he refuses to do the private 
work of the malguzar, he is liable to be ejected ^ 
from the lands which he holds as a hhumak l 
{Kotwal, A. F C } BaLA v. BAldabedas 

14 K. L. R. 152=46 I.C.779. 

— T-S 81 (b) — Second appeal — Bent suit 

— Adjudicaticyn between rival claimants^ 

In order to have a right of second appeal in 
a suit for rent of less than Rs. 100 in value it i 
is necessary that there should have been an I 
adjudication between persons impleaded _ as 
parties to the suit and having eonflioting 
interests. 14 0. P, L. B- 31 folh {Mittra, A. 
J, 0* 1 DXNDAYAL BHEODUTTA V. SUKHA. 

- 47 I. C. 540. 

S. Q^Scopeof — Dispossession by non- 

\ [ ' ' lamhardar mortgagee— Suit for possession— 

. ; Limitation* 

, ' A! co-sharer in a village mortgaged his share 

, \to the deft, who chained a decree for sale and 
* purchased it in execution, ob- 


talned possession thereof in 1909. The plff. who 
was the owner of the remaining share, had 
already gold it to Bin 1907. The pi fi. filed 
the present suit in 1912 to recover possession 
of the land on the ground that by the transfer 
of his 2 annas 8 pies share he became an 
occupancy tenant of the village sir and ordi- 
nary tenant of the khudkhast. 

Meld, that as the deft took possession in 
1909 qua mortgagee and not qua mortgagor, S 
94 of the C.P. Tenancy Act, which has refer- 
ence only to relations between landlords and 
tenants- did not apply to tbe case {Li^idsay 
J C.) BHIKANCHAND GOKULCHAND V. 
Harpeasad. 45 I. C 184. 

■ S. 97 — Policy Suit agahisi land im- 

pleading stranger as co-deft. 

The policy of the C P. Tenancy Act as declar- 
ed by S. 97 of the Act is that all questions 
concerning the right as much of an agricultural 
holding which arises out of the relationship of 
tenant and landlord, should, except so far as 
appeals are concerned, be tried by a Judge who 
is also a Revenue Officer. 

I The mere fact that some one who is not a 

I landlord is joined as a co-defendant in a suit 
between a landlord and tenant does not take 
away the operation of S. 97 of the C. P Ten- 
ancy Act and such a suit is triable only by a 
Judge who is also a Revenue Officer {Drake 
Brokman, J C.) KAMA V. BHAJANIAL CHAN- 
TANLAL. 451. C. 654. 

B. 07— 'Tenancy in respect of a fraction^ 

al share of a field not defined by metes and 
bomids. 

Under the Central Provinces Tenancy Act 
there can be no tenancy in respect of a frac- 
tional share of a field or fields not defined by 
metes and bounds [Batten A.J*0.) STJMEPwA 
V, PremCHAND. 14 N. L, R. 62=44 I. G 843, 

CHARGE— Amendment of bad charge— Validity 
when made after mischief is over- See (1917 
DIG. COL 131. JAI SINGH v EMPEBOR. 

44 P. R. (Cr.) 1917=43 I. C. 324=19 
Cr h J. 100. 

Fund to come into existence on 

a future date — Validity of charge. See T. P. 
ACT, SS. 6 AND 53. 47 I. C. 863. 

Fui ure~ 'properly --Loans to he a charge 

on — Bepndiation of contract bsjore property 
comes into existence— Effect of, 

V\"heie loans advanced with the object of 
financing a litigation are charged on an 
amount which may he secured by a compro- 
mise in the suit to be effected in a particular 
manner, and the compromiBe is efiectad in a 
different manner, the lien will not attach itself 
to the substituted property, especially where 
the parties put an end to the contract of loan 
before the compromise. {Ayling and Seshagiri 
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CHAUKIDilRI LAND, 

Aiyar. 'JJ,) PUEAPATI VENKATAPATEIRAJU 

v. Venkata Suehadrayyaaima. 

i7 I C. 563 

CHAUKIDARI GHAKRAN lAm-Pabii^ease 

— Clm/se reserving po-iver to Zemindar to ap- 
pohii a 7 id dismiss clioumidars effect of. 

A clause in a patni-Iease which reserves to or 
confers on the zemindar, the right to appoint 
and dism^S 5 chowkidars has not the eEect of 
reserving to the Zemindar and excluding from 
the patni the Ohowfeidari Chakran Land (Ten^ 
iwn a^id Newhould, JJ) NAFAE CHANDRA 
V. BUOY CHANDMAHTAP- 

22 a W. N m—U I. C. 526. 

— Reaumption, of Lands comprised in 

patni— Rights of patnidar— Additional rent, 
payment of See (1917) DIG. COL 133 KEOND 
KAB AJETI HOSSEIN V. UMESH CHANDRA. 
i5 Cal 685=27 C. L. J. 1. G. 961. 

■ -^Besumption of'-'Pettnidar and Zemin^ 

dar — Pespective rights of-— Settlement with 
Zemindar, ineffective, 

Chankidari Ghakran land included within 
a patni belong to the patnidar after they are 
resumed and Zemindar’s settlement of those 
lands after their resumption with a third 
person is ineffective as against the patnidar, 
{MeicJierand Buda^ JJ ) Murari Mahan 
Das V, TOFEL SHA. Ml. C.I163. 

— of — Settlement made by 

ColUctai' in contravention of order of Oovt , — 
Person cntiiled to settlement, rights of— 
Limitation. 

A settlement of Ohaukidari Chakram lands ’ 
made hy a Oollector with a person disregarding 
the order of the Government is wholly ultra 
vires and nugatory and does not entitle that 
person to get rid of the rights of the person 
who is entitled to the settlement under the 
Government order. In such a case limitation 
docs not run against the person entitled to 
the settlement. (Fletcher and Buda, JJ ) 
AGHOEB KATH BANNERJEA v, KALYANE- 
SWART DASI. 46 L C. 883. 

Resumption of — Title patnidar — 

LiabilUy\of patnidar to pay rent. 

Chowkidari Ghakran lands situate within the 
. ambit of a putni belong on their resumption, 
to. the patnidar. Where the patnidar, has been 
; enjoying the service of the ohowkidar before 
the -resumption, he is not liable to pay for 
those buds any rent, or cesses in excess of what 
. . the aemindar has to pay tothe chankidari fund, 

. unless by the terms of the patni dease the 
\ :^xiBndBtr is entitled to a profit in respect of 
such lands. ' mid Pantotif JJ.) 

MOHOHAB MmSERJEE v. KALI DAS hf v NDL 
. \ : : 47-LC. 840. 

to Zemindar 

' ' , Chauhidari 

■ Act, S, 51. ' ' ■ ' 


CHAUKIDARI CHAKRAN ACT. 

The Chowkidari Ghakran lands included in a 
revenue paying estate forms part of the reve- 
nue paving estate and the zemindar has a 
qualified title therein. Consequently when the 
lands are resumed under the Village Chowki- 
dari Act and are transferred to the zemindar 
in accordance with the provisions, the estate 
taken by the zemindar is in confirmation and 
by way of continuance of his existing estate. 
The zemindar incurs a liability to pay addi- 
tional revenue to the Government in respect 
of the land. 25 C. L. J. 493 foil. 

The object of S 51 of the Village Chowki- 
dari Act is to maintain the validity of the 
contracts made in respect of chowkidari chak- 
ran lands, and it is immaterial, whether such 
contracts do or do not include other lands 
which are in no way afiected by resumption 
proceedings. 

Where upon the chowkidar’s vacating the 
lands, the zemindar took possession and allow- 
ed the chowkidar’s tenancy to occupy the 
lands as his tenants. 

Held, that on a transfer efieoted in favour of 
the zemindar under the provisions of the Vil- 
lage Chowkidari Act, a transferee of the 
zemindar could not treat the tenant as tres- 
passers. iMookerjee and Walnisley, JJ.) SiB 
CHANDRA BANERJEB V. SURENDRA CHAN- 
DRA MANDAL. 22 C, W. N. 997= 

27 C L J. 560=41 1. C. 759. 

Transfer to semindar — Effect — Rela- 
tion hetiveen aimi'>idar and patnidar — Condi- 
tion of —Assessment of rent— Principle, 

The eSeot of a transfer of a chaukidari land 
is to make the Z-emindar hold the property 
subject to the rights previously created by him 
in favour of subordinate holders. 

The rights of the Zemindar and the putnidar 
as between themselves are regulated by the 
conditions under which the patnidars are 
created. Where, definite information is not 
available as to the exact mode in which the 
patni rent was originally settled, the same 
basis of calculation in maknig assessment is 
adopted as between the State and the Zemin- 
dar and the patnidar on the other hand. The 
assessment is to be made on ‘ the basis of the 
annual value calculated according to the 
average rales of letting land similar in quality 
in the neighbourhood. (Mookerjee and 
Beachcroft, JJ.) RADHA ChaRAN GHANDRA 
o’. Maharajah Ranjit Singh, 

27 G. L. J. 532=46 L C. 187 

- — ’—Zemindar’s right to— Revenue sale of _ 
.Zemindari— Auction- purchaser if entitled to 
Ohaukidari Act. See (1917) DIG. OOL. 138 ; 
BhOJENDSA LAL/DAS.u. DEB. NAIiAIN 
Tewabi. - 4S Cal. 765= 

27 C. h. J. 491=41 L 0. 894. 

CfiHUKlDAEI CHAKRAN ACT, (BEKG. 

AOT ^ OF 187C), i— .Service^ tenure-holder 

— Service, Jiaiure of. ‘ 
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CHOTA HAG. ENCTO. ESTATES ACT. 

S. 1 of the Chaakidari Cliakran Act does not : 
govern cases in which there might be dehnite i 
and conclusive evidence to satisfy the court as 
to what was the nature of the services required 
from the service tenure holder. {Fietcner arid 
Panion, JJ.) SATISH Ghandka Banco. | 
Padhya t }. Natabab dome. I 

28 C. L. i 281=43 I. C. 362 j 

CHOTANAGPOK ENCUMBERED ESTATES 

Act, (YI of 1876 ) — ApplicahiLdy of to'land 
outside chota Nagpur — Init^nHon of Act — 
Bengal Patni Taluks Reg ulation [VIII of 1S19) 
— Deposit not voluntary to prevent Palm Sale 
Suit to recover on the ground of intended sola 
being illegal^ if maintainable — Proceedings 
before nature of. ^ 

The Chota Nagpur Encumbered Estates Act 
(Act VI of 18 'b) has no application to 
immoveable property outside tne limits of 
Chota Nagpur, lo G, E. J.6i7 approved. 

In proceedings under S„ 14 of the Bengal 
Patni Taluks Eegulation, of I8l9, ^Bengal 
Regulation VIII of 1819} the Collector acts not 
in a judicial but in a. ministerial capacity. 
Those who pay money under such proceedings 
are not in Ihe same position as persons who 
pay a claim brought against them in an 
ordinary suit in which they had a full opportu- 
nity of resisting and who, not having availed 
themselves of such opportunity than, are 
debarred from doing so hereafter. Whether 
or not he contests the claim, a taluk- 
dar to stop a sale under S. 14 has to de- 
posit the full amount claimed, and such 
deposit does not preclude him from thereafter 
raising the question of title iu an ordinary 
suit. [ViscouiH Baldane) RAJA JYOTI PEB- 
SHAD Singh v. Kumdd Nath Chatterji, 

36 M. B. J. 347=24 M. h. T- 66= 
(1918) M. W, IS. 441=8 L. W. 136= 
22 C W. N. 1008=28 C L. J. 165= 
20 Bom. h. R. 856=16 A. L. J. 569= 
5 Pat. L. W. 64=43 I. C. 827= 
45 1. A. 103 (P. C) 

-S. ^^Applicability— Propydeior -who is 

not holder of property if entitled to protection — 
*'DebV' afid liability’ — lAeaniig. 

The liability in respect of which protection 
is accorded under the Chota Nagpur Encum- 
bered Estates Act is a liability to which the 
holder of the- property or his heir is subject. 
If the proprietor is not the holder of the 
property then he does not come within the bar 
under 3 and under connected sections of 
the Act. 

■ In order to be the holder of the property 
he must be either pasaassed oft or entitled in 
his own right to, the property. If he is not 
iihe holder of the property, clearly he is outside 
the scope of the Act and a/ decree holder is 
competent to'pioceed- to execute his decree for 
. possession against the proprietor who has bean 
' daciared-a tfespasser, notwithstanding the bar; 


CHOTA NAG. ENCUM. BSTATES ACT, S. 36. 

contained in S. 3 of the En:umbared Estates 

AiCo. 

Obiter —The words ‘ da’ot and liability” 
as used in S. 3 and connecied sections of 
the Encumbered Estates Acs mean pecuniary 
debt and pecuniary liability having regard to 
the scope and scheme of the Act. 20 Cal. 
60 J and 33 Cai iU65 dist. [Mullick. and 
Atkinson, JJ.) Lab MbitIXJNJOY NaTH SAHI 
Deo V. THAKUE PUNCHKAUKI NATH SAHI 
Deo, (1918) Pat. 8=3 Pat. h. J. 156= 

4 Pat. L W 116=43 1.0. 120. 

S. 3 CL. (G) — Encumc-ered Estate- 

Debt ineiirrcd during d-isqualificaiion — Fresh 
contract after removal of disqualification in 
respect of —Validity — 8. I2 A of the Act 
[Amending Act III of 1909 B. C — Effect. 

The Burway estate belonging to Raja 
Raghubar Sahai Deo was brought under the 
operation of the Chota Nagpur Encumbered 
Batatas Act on the 2yth September 1397 and 
was released on the 16th July 1909. Certain - 
debts were incurred by the Raja between 
December 1907 and Ist Ocotber 1908 and the 
Raja executed a handnofce on the 4th May 1911 
for the principal and interest so borrowed. 

Held, m a suit on the basis of the hand- 
note after the death of the Raja against his 
son and grandsons, that the Raja was a 
disqualified proprietor under the protection of 
Act VI of 1876 of the Chota Nagpur Encum- 
bered Estates Land Act and was therefore 
incompetent to enter into any contract 
involving him in any pecuniary liability under 
B. 3 cl. (e) of the Act and that although he 
ratified the said debts by execution of a hand- 
note subsequent to his release the suit was 
barred under 6. l2 A added to the Act by 
virtue of Amending Act III of 1909 (B. C.) 

That as the Amending Act III of 1909 cams 
into force on the 24th March 1909 prior to the 
release of the estate on 16th July 1909 > the 
Raja had no vested right of ratification which 
can be said to have been taken away by the 
Amending Act. 

The contention that S. 12 A bars the suit 
against only tiie person to whom the property 
is restored and does not apply to a suit 
against his son and grandsons does not hold 
good inasmuch as the latters’ claim to be the 
heirs of the Raja and the estate has devolved 
upon them as such. When the estate was 
restored to the Raja’ in eifeot it was restored 
to the defendants who are the sons and the 
grandsons of the Raja and were fully repre- 
sented by him and S. 12 A bars the suit 
against them -also.- {Jivala Prasad o^id 
Imem, JJ ) . KANDMAN BHKSH u. XIKAIT 
GANESH NARAYAH. (1916) Pat. 318.= 

/ 47 i. C. 705. 

— = — ^ — Ss. 36 -and Occupancy tenancy — 

Surrmder. gf—Oomiderat ion f or—LandkireL ’ s 
' right to recover oti the remstaiement of 



119 


THE YEARLY DIGEST 


120 


OHOT4 NA&. SNODM. ESTATES ACT, S. 71. 

When an occupancy tenant surrenders his 
holding for consideration, and an heir is placed 
in possession under S. 86 (1) of the Tenancy 
Act, the landlord can recover in a Civil Court 
the consideration, less any sum to be paid by 
the heir. A surrender is not a transfer within 
the meaning of S. 46 (3), {Batten^ A. J C.) 
Jaibimd. Gopikishan. 14N-L R 125= 

47 I. C. 32. 

Ss, 71 and 217— High Court’s power 

to interfere with order under S. 217—0. P. 
Code^ S. 115 — Govt, of India Act ^5. 107. S&c 
1917) Dig. coil 135 Udhab Ghandea Stno-h 
V. LAOHMI Blbi KUAHAKI. 3 Pat. L. J 143= 

3 Pat. L. W. 281=43 I.C. 933. 

S 139 (5)— “ ” if includes 

suit— Suit by plff claiming occupancy right 
hy reason p/ his having rendered the land cuUi** 
vable for declaration of title and possession— 
Jurisdiction of Civil CcuH. 

Where the plff., settled certain lands with 
the intention of converting them into his 
korkar and having remained in occupation 
rendered the same fit for cultivation but his 
possession was interfered with by a person 
claiming settlement from the landlord. 

Beld, that the plfi.’s suit for declaration of 
his occupancy right and recovery of possession 
Was maintainable in the Court of the Munsif 
and not in that of the Deputy Commissioner 
S. 139 cl, (5) draws a distinction between suits 
and applications and the latter alone which 
are in the nature of a summary procedure are 
intended to be instituted in the Court of the 
Deputy Commissioner {Dawson Miller, C. J. 
and Mullick, J*.) Narain SiNGH llGabhrail 
UraoN. (1918) Pat. 131=4 Pat. L. W- 189^ 

44 I. C. 262 

— -S 139 (6) and {Z)—Drodhm, Status of 

Suit to elect prodhan by landlord in Deputy 
Commissioner's Court, if 7nainiainahle, 

A prodhan is neither an occupancy raiyat 
nor an non-oooupanoy raiyat He occupies the 
position Off o. quasi service tenure holder. 

The Chota Nagpur Tenancy Act gives express 
power to deal with the eviction of occupancy 
raiyat a and non- occupancy raiyats. But there 
i s no provision to justify a court, constituted 
to hear suits under that Act, to eject a tenure- 
holder. 

S. 133 (6) empowers the Deputy Commis- 
iioner’s Court to hear suits between the Pro- 
- dhan on the one hand and rival claimants on 
other with regard to the Hght to hold 
the office coupled with the poseession of the 
tt^icultural lands attached thereto The Deputy 
Commissioner has no jurisdiction to try a suit 
fc eject .a prod^nhy his landlord. {Ohaqman 
} THB- TATA IBOK AKD 

LTOv Baghunath mahXo. 

iim3) Put 


THE CHRISTIAN MARRIAGE ACT. 

CHRISTIAN MARRIAGE ACT (XY of 

1872), S. 5 — Solemuised according to rules 
rites, etc. — Meaning, See DIVORCE ACT, Ss. 
41, 18 AND 19. 11 Bar. L T. 69. 

■ S. 68 — SoUninisation of ^narriage ac~ 

cording to caste rites between a Native Chris- 
tian a7id a Bhangi girl — Person not auihorised- 
Whether punishable . 

H. R. belonging to the Ehaugi (s weeper) 
caste was baptised when an infant and when he 
grew up he dressed like a Chrisfcain and used 
to attend 'a Christian school, but there was 
nothing which went to show that he ackuow- 
leded or formaly recognised Christianity as an 
object of faith or belief, AI. E, married a 
Bhangi girl, and two Christian priests of the 
sweeper class, solemnised the marriages accord- 
ing to Bhangi rites They were not persons 
authorised to solemnise marriages under S 6. 
of Act Y of 1872, and the Marriage Registrar 
of the District was not present. The two priests 
were convicted of an effence under S. 68 of the 
Christian Marriage Act, and so was M. R. 

, under S. 68 jsad with S. 109 I. P. C. 

Held, that the conviction was bad as H. R 
was not a Christian at the time of the 
marriage and that to the two priests S. 68 
of the Act did not apply, because it applies to 
Christian marriages only. 

Per Kwx, J. — S, 8 of the Christian Marriage 
Act interprets the expression “ Native Chris- 
tian.’’ The meaning given to this latter ex- 
pression is different from the meaning given 
j by the Act to the expression “Christian.” Tt 
includes the Christian descendants of natives 
of India converted to Christianity as well as 
such converts If the legislature contemplated 
applying 3. 68 to Chdsfeians. A e. , persons 
professing the Christian religion and had wish- 
ed to’ comprehend within it a Christian 
defendant of a native of India, it would have 
been easy to provide for this in S. 63. That 
no such provision was made confines S. 68 
i strictly to persons who at the time of marriage 
were persons professing the Christian religion. 

Baptism of a person as an infant when he 
has no possibility of saying to the world what 
is the faith to which he belongs .or the fiiot 
that when grown up he puts on Christian 
costume and attends s Christian school cannot' 
make such a person, professing the Christian 
leligion within the meaning of the Act. 

Per Walsh, J — Having regard to the history 
of the legislation on the subject, the Indian 
Christian Alaxriage Act must be held to applj^ 
to Christian marriager alone. The Act., how- 
ever does not prohibit even a professing 
Christian from marrying otherwise than under 
the Act if ha wishes. to do so. S. 68 refers.to a 
class ;of persons, .namely, those who solem- 
niza or profess to solemnise a Ctestlan 
; marriage under this Act, not being authorised 
by -S, S to do so. The Legislature could not 
- T have intended to - sweep mtb the' net of the 
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CHURCH , 

Criminal law, through an indirect piece of | 
legislation by reference, not only every profess- 1 
ingChristian who choses not to be married as a ! 
Christian, but every non-Christian who took ; 
part in the solemnisation or celebration. This 
would be contrary to the ordinary mode of a 
statute. The question does not turn upon the 
words “ solemnise" so much as upon the 
subject and scope or the Act (Knox and i 
Walsh. JJ.) MahA Bam v, Emperor 

40 All. 393=16 A h. J. 414= 
45 I. a 519=19 Cr. L. J 615. 

CHUBOH — Roman Catholic-Law Applicable 
to— Riglit to the Temporal possessions of the 
Church — Canon Law-Departure from proof, of. 
See Ecclesiastical Law. s l. W. 208. 

CHUBS — Forming in non-navigable rivers 
flowing through or by the side of permanently 
settled estates, if resumable and assessable 
with revenue. See BENO. Reo (X OP 1825). 

22C. W. H. 872. 

C. P CODE (XI Y OF 1882) S. 2- Dec^^ee— 
Meaning of — Order dismissing appeal /e?' 
default --Not a decree— 'Execution — Limitation 
— Starting -point — Date of appellate decree. 

An order dismissing an appeal for default is 
not a decree within the meaning of the 
definition of that word contained in the C. P. 
Code of 1882. 

Where an appeal was dismissed for default 
under the C. P. Code of 1882. 

Eeld, that the only decree which could be 
executed was the decree of the original Court 
and that limitation for execution of the decree 
must be taken to have begun to run from the 
date of the original decree, and not from the 
date of the order dismissing the appeal from 
that decree for default. (Lindsay^ J. C.) RAM 
Adhin V. Ram Lot. 

8 0. L. J. 252=47 I. C, 125, 

— S. 248— Decree, Execution of— Order 

made without notice if valid — Notice to 
representative of judgment-debtor, of appli- 
cation for transmission of decree. See^ (1917) 
DIG. COL. 137; MAHARAJA BAHADUR SiNGH 
V. INDER CHAND BOTHEA. 22 C. W, K. 390= 
26 C. L. J. 130=41 I. C. 883. 

— S, 257 A' — Agreement to give time— 
What is— Sanction of Court^ not obtained for 
such agreement — Suit for damages for breach 
i hereof ^MaintainabiUty, 

An agreement between a decree-holder and 
his judpnent-debtor whereby the former con- 
sents to receive an amount less than the decree 
amount in. several instalments covering a 
period of two years, the first instalment being 
payable on the date of the agreement, is an 
agreement to gi ve time within the meaning of 
S. 257 A of the Code of /Civil Procedure 1882 
and is void unless sanctioned by the Court.' 
Where no such sanction w^s obtained for such 
fta agreement J Jisld that a suit for damages for 


C. P. CODE (1832), S. 335. 

the breach'of she agreement was unsustainable 
{Ahdur Rahim and No pier, JJ> SiSTU 
SEETHARAMAYYA r. Tadepallee Sodbma. 

7 L. W. 5G3=(1S18) M, W N. 292= 
24 M. L. T. 16=45 I. C. 16. 

S. 257 A — Payment to decree-holder 

for forbearance to execute decree if valid — 
Amount adjusted toicards decree. 

Where a judgment-debtor paid a certain 
sum to the decree- holder tor the forbearance 
I shown by the latter in not proceeding with the 
execution of the decree on a former occasion 
and no sanction wa? obtained from the Court 
on any such payment, held that the sum paid 
I was in contravention of the provisions of S. 
2 o7-a of the C. P. Code of 1SS2 and must 
therefore be applied to the satisfaction of the 
judgment-debtor. 26 M.19 Ref. (Sadasiva Iyer 
and Phillips, JJ.) XAMINDAR OF KARYETXA- 
GAR V. SUBBBAYA PiLLAI 

(1918) M. W- N. 146=7 L. W- 36= 
43 LC. 871. 

;S. 310 A —Execution sale of holding 

— ’Deposit of decree amount by transferee of 
holding from tenant— Withdrawal by landlord 
without objection — Landlord estopped from 
pleading that transferee had no interest in the 
holding. See ESTOPPEL. 43 I. C. 742. 

— ~S. 328 k^Transfer in contraveni-ion 

of — V alidiiy-'Inccy>npetent — Meaning. 

A transfer made in contravention of the 
provisions of S. 895 A of the C. P. Code is 
void and of no legal effect whatsoever. The 
word “incompetent" in the section is to be 
read in the exact and plain sense that the 
word implies. [Lord Shaw) Gauei Shankar 
V. CHINNUMIYA. 35 M. L J. 733= 

16 A L J. 993=14 H. L. R. 181= 
48 I. G. 312=45 I. A. 219 (P, C.) 

S. 335 — Order disallowhig obsh-uctioji 

not given effect to— Suit by auclim-purcJiaser-"^ 
Resistance by obstructor — Estoppel, 

Where the G. P* Code of 1882 was in force 
an auction-purchaser applied for possession of 
the properties sold, but was obstructed by the 
persons in possession. The Munsif passed an 
order for possession over riding the objection. 
No attempt was made by the auction-purchaser 
to obtain possession and the objeoturs remain- 
ed in possession. In a subsequent suit by the 
auction-purohaser against the persons in pos- 
session brought after three years. 

Held, that the def ts. were not estopped 
under S. S85 of the C, P. Code ot 1882 from 
setting, up their title to the property, even 
though; if possession had been given under the 
order of the ' District Munsif in the previous' 
suit they would have been bound by it, if they 
did nofc^ bring a .fresh suit within one year. 
{Seshagk^i liyer and Napier, JJ.) Sanjetudu 
23 T. 233=45 I. C. 24, 
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C. P. CODE (1882), s. 363, 


C P. CODE (1903), S. 2. 


gg 308_ 533 GI. (18)— Order ot 

abatement — Appeal. 3cg G. P. CODE ' P 18S'2, 
C. 588, 01 (IS). 123 P.L R. 1917' 

S. 373 — Order tinder Construction 

— Principle—Applkaiion jor permission ^ to 
loiUhdTrLW with liberty to bring a fresh suit— 
Girder permitting toithdrawal without expressly 
grunting sanction — Fresh suit on came cause of 
action — Maintaincdole, 

Where on a petition presented under S. 373 
of the C. P. Coda, 1882, for liberty to with- 
draw from the suit with permission to bring a 
fresh suit the Court passed the order ‘'plfi. 
is permitted to withdraw from the suit ” 
Beldythd^i the order must ba read with the 
petition and construed as granting it i. c , as 
granting permission to file a fresh suit, 35 
Cal. 990 appr {Wdlis, 0. J., Sadasiva Iyer 
mid Kumara&wami Sasiri, JJ.) NABAYANA 
TaNTRI V. NAGAPPA. M M. L. j. 51S 

=M L C. 889. 

^S. 588 CL (13)— oj abatement 

undor S. 358 — Appealability. 

The appeal provided for by CL (18) of 8. 538 
of the Code of 1382 against an order ot abate- 
ment under S. 36S has not been taken away 
by the ne;? Code, {Johnstone^ J.) H. E. Beij 
INDAR SINGH V. LaLA KASHI BAM. 

129 P. L. R. 1917. 

CIVIL PROCEDURE CODE (Y of 1908) 

Applicability of to proceedings in Revenue 
Courts Wider the Land Rio. Acts — Com- 
promise in mutation proceedings on behalj of 
minor eniored into without leave oj court — 
Ydidity, i 

The provisions of the 0. P. Code do not ap- i 
ply anbloo to proceedings in Courts constituted ^ 
under the Land Ke venue Act. 

A minor was represented in certain mutation 
proceedings by his elder brother who bona fide 
entered into a oompromise with the other 
party. The leave of the Court as requited by 
O. 32, R 7 of the 0. P. Code was however not 
obtained for this settlement. 

Seld^ that the compromise was not bad 
tnarely for want of such leave. {Lindsay^ J, C.) 
Haspal Singh d. sukhrani. 

21 0> C. 220=43 1. C 119. 

, — — - — Ss. 2 (2) and Decree x amendment 

. of— Order not a decree— -No appeal. 

Ko.appaai lies from an order amending a 
, deiiree inasmuch as such an order is not 
coWred by 8. i7 of the C, F. Coda. (Shah Dm^- 
' O. /.]' hziz BAKHSH V. STOTAN SINGH. - 

; ; : 43 P. R, 1913.=46 I, 0. 9, 

_ P, Code 0. 84, B. 

- , Boo 

16 A. L J. 438, 


^Ss. 2 (2) and 80— -Decree, meaning — 

Decision that notice of suit is necessary under 
3. 80-AppeaL See (1917) DIG. COL. Ill; NGA 
Mik V. Kga GYI. 11 Bar. L. X. 95= 

40 L C. 677. 


Ss 2 (2) 47 and 109 (a) — Decree- 

Determination of questions under 3. 17 
G. P C.— Leave to appeal to the Privy Council 
—•Right to. See C. P. CODE, S. 109 (A). 

(1918) Pat. 81. 


S. 2(2) andO. 17, Rr. 2 and 3 — 

' Decree^— 'Dismissal oj suit for pljj's. failure te 
produce evidence— Decree or order— Appeal. 

An application for adioamment on the part 
of the pis. Having been refused, the Court 
passed the following order; “ As there is no 
evidence on the side of the plS., and soma of 
the defts. and though other daffcs.ate ready 
but adduce no evidence, let the suit be dis- 
missed.” 

Heldy that the order was a decree inas* 
much as it was a final decision of the suit so 
for as the Court was concerned. It was never- 
theless so because the suit was dismissed in 
consequence of the plfi’s. failure to produce 
evidence. {Qitiy and Smithert JJ.) PbamothA 
Nath Saha v. Sashimuehi Debt. 

48 I. C. 200. 

S. 2 (2)— Decree— Order as' to costs in 

an application for transfer wider 5. 24 C. P. 
Code — Bo appeal. 

An order passed under S. 2i of the C. P. 
Code read with S. 15 of the Upper Burma 
Civil Court Regulation, is nob a decree and is 
not appealable. No appeal therefore, lies 
from an order as to costs forming part of such 
order (Saunders^ J. 0.) Ma TU v. KUMAB 
Gangadhar Bagla 44 1, c. 690. 


— g, 2 (2/ — Decree — Order dismissing 

suit for default of prosecution— One of plain- 
tiffs present and applying for adjour>vnient 
but application rejected — Appeal against order — 
j Maintainability , 

Where on the date fised for the hearing of 
the suit, one of the plffs. -was present, and an 
application for an adjournment was made but 
was rejected, and on the same date the Munsif 
dismissed the suit with costs on the ground 
that no further step was taken, and on appeal, 

. the JDt, Judge held that no appeal lay to him. 

' Held, that an appeal lay to the Db. Judge, 

; as the order of the SCunsif ' was a decree under 
the O. F* Code. One of the plfis. beings present, 
it was not a case of dismissal for default." The - ; 
Dt. J udge should have taken up the' 'appeal 
; and deter mind whether the applioatiqn- for 
::adjo'ummeiifc was - properly refused, or,' not, 
r {Chapman and Atkinson, JJ.) JaGESWAR^ -EAl 
B. Railal Bahadur 4' Fat. L. W.-3afi, 

7- '7 . - ^.=43T;'G.;189. 

'"S. 2 (2)— Decree— Order refusing to 
i admit appeal filed oiU oj time. - ' 
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c. p. Code (1908), s. 2 . 

Quaere — Whether an order refusing to admit 
an appeal died out of time is a decree within 
a. 2 (2) of the c. p. C. (Fletcher ouA Huda, dJ.) 
iswAR Chandra Kapali v. aPvJAn. 

35 I. a 725 

“ S. 2 (2) — Decree — Partition suit — 

Supplementary final decree— Duty of Court to 
pass if portion of sabject-matter not divided. 
See PARTITION, Decree. 34 I. C. 671. 

;-Ss. 2 (2) 37, 96 and 0 34, R. 5 (2)— 

Order dismissing applicatinn for a final decree 
for sale in a mortaage suit — Appeolohility of — 
Limitation Act, 8 19 and Art. 1SI~ ApplicaH- 
Uiy of to applications under 0. 34. E. 6 of the 
C. P. GodC ' — Achnoidedgrnent of right — What 
constitutes. 

An order dismissing an'ap plication bj the 
mortgagee for a final decree for sale under O 
34, R. 5 ^ 2) of the G. P. Coda is not an order 
in eseeution of the preliminary decree but is 
not an order in the suit itself. Such an order 
falls within the definition of decree in S. 2 (2) 
of the C. P- Code and is appealable under S. 9S 
of the code* 

Where after the passing of a preliminary 
decree for sale in a mortgage suit, the mort- 
gagor deft put in a petition to the court apply- 
ing for an adjournment in which he incidentally 
acknowledged the right of the (plfi.) mortgagee 
to the decree amount and his right to realise 
the same by sale of the suit properties and the 
mortgagee plff. (applied) for a final decree 
under 0. 34, R, 5 (2) of the code within three 
years of that petition held that the petition 
contained a sufficient acknowledgment of the 
mortgagee’s rights to apply for sale and that 
his application was not barred by limitation, 

Under S. 19 of the Dim, Act if the right 
itself is acknowledged the right to take legal 
steps to enforce that right need not be ex- 
pressly acknowledged. (Spencer and Krislman, 
JJ,) SUBBALAKSBMI AlVIMAL v. RAMANCJAM 
ChetTY. 36 M. L. J. S52=8 L W. 526= 
24 M. L. T. 486=(4918} M. W N. 

792=48 1. C. 298. 

Ss. 2 (11) and 50. — Legal represen- 
tative— Intermeddier with estate— Duty to ac- 
count for assets received— Execution against 
legal representative— Onus of Proof. See (I9l7) 
Dig. col. 142. babu Shiv Saranlal v. 
Maharajah Keso Prasad Singh. (1918) 
Pat. 86=3 Pat, L. W. 302=^42 I. C. 122, 

S. 2-{ll). Legal ‘representative’ mean- 
ing of— Members of a joint Hindu family 
whether can be brought within. See C. P. 
CODE/Ss, 53 and 3 (11). 20 Bom. L. R. 660. 

— — ' — — S. 2 {i2)-~Mesn0 profits— Basis of 
Calculation — Suit for ^possession hy Imdlord 
against ira^isferee of occupancy Jidding Jrgin 
.tenant ' . / ; ^ ' 

In a suit by a landlord for possession and 
.mesno profits against the transferee of an 
:p.GhupanpylioidiDg from the tenant.' 


C. P. CODE (1908), S. 9. 

Seld, that mesne profits ought to be assess- 
ed on the basis of the rents which the 
purchaser received during the period of bis 
possession, and not on the basis of the rent 
which the landlord used to get from the tenant 
of the holding prior to its sale, (N. R. Clwi~ 
terjea and NewhouhJ, JJ.) PURNANANDA 
Dutta v. abinash Chandra Chattor.at. 

46 I. C. 625. 

S. 2 (12 ) — Mesne p'cfiis — Mode of 

calculation of . 

Where the person dispossessed by a tres- 
passer is himself, ordinarily a cultivator of 
the laud in dispute, the profits to which he 
is entitled are those that the wrongful holder 
might have obtained by actual cultivation 
with due diligence. It Is not open -to a 
trespasser to dispossess an actual cultivator 
and then to sub-let the land trespassed upon 
to some third person, and then claim to com- 
pensate the rightful occupant only to the 
extent of what he may have obtained by the 
sub-letting. (Stanyon, A. J. C ) GOVIND 
MADHO V. DHASU. 

33 1 C. 53. 

S. 9 — Civil Court— Jurisdiction of, to 

try question as to the legality of a tax levied 
by Government under a special Act. See 
PUNJAB Municipal Act, Ss. 89 and 242. 

44 r. C. 910. 

— ~S. 9 — Decree — Grounded on mistake 

— Separate suit to rectify and to recover money 
.paid under— Maintainability. See Decree, 
Setting abide. 3 Pat L. J. 465. 

""■^1 ^S. d—Righi to an office — Jurisdiction of 

Civil Courts— Stdt, maintainability of — Matters 
to he proved choracierisiics of office, mhat ore— 
Reciting prabliandams in temples and receiv-ing 
threerfJiam end prasadam vdiether amounts to 
an offke—Thcerthakars whelher office holders,, 

A claim which refers merely to a religious 
honour which consists of receiving theertham 
and prasadam in a Hindu temple in a certain 
order is prima fade not one of a civil nature 
unless such honour is attached as an emolu- 
ment to a religious office, a claim therefore 
will not be cognizable by a civil court. 

In order to show the maintainability of such 
^ a claim in a Civil Court, the plfi. must prove 
(1> the existence of the office to which the 
emoluments claimed are attached and (2) the 
connection between, the office and the honour, 
dignities and pre-requisities claimed. 

In order to constitute an office, the essen- 
tial pre-requisite is the existence of a duty or 
duties attached thoid^o to perform and the 
nomperformance ot which may he vested by 
penalties kuch as suspension, dismissal, etc. 

^ The rendering of. any merely voluntary ber- 
yice cannot constitute -an office. ^ 

Ordinarily temple offices have substantial 
emoluments- attadbed to them in the shape of 
mcame from inam lands and money payment 
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and tliongh the absence of such emoluments 
is not necessarily by itself evidence of the 
non- existence of the office, it makes it neces- 
sary to scrutinize carefully the evidence for its 
existence. 

Where there were admittedly no emoluments 
of any value attached to what was alleged to 
be a theertbam office and the duties thereof 
were alleged to be the recitation of the 
Prabhandams and Vedas on stated occasions 
and though the Theerthakars did recite the 
Prabandams and Vedas the evidence did not 
establish they were bound to do so but it 
appeared that among the Theerthakars, there 
"were certain persons called Adyapakamdars 
whose special duty it was to recite these 
Prabandams and they were remunerated by 
Inam lands given to them and not only did 
the Theerthakars join in the recital but so did 
all Vishnavites present, and the only difier- 
ence^between the Theerthakars and the other 
Visnavites was that the former had an 
‘ anilpad ’ or call of names to which they res- 
ponded ‘Nayinde * and the Theerthakars re- 
ceived the theertbam and the prasadam from 
places specially allotted to them and before 
the outsiders got them and no penalties such 
as forfeiture of theertbam or prasadam attached 
to the Theerthakars for failure to recite the 
Prabandams of Vedas 

that all these showed only that the 
Theethakars were a recognised and privileged 
class of worshippers and not that they held 
any office in the temple. iWallis C. J and 
Krishnm, J.) VATHIAE VENKATACHAEIAR 
D. PONNAPPA lYEN&AE. 7 L W. 614= 

45 I. C. 959. 

— B. 10 — Decree passed in contravention 

of provisions of, validity. See EXECUTING- 
COURT. 42 P. L. R 1918, 

— S 10— First suit— Withdrawal of, 

with liberty to sue afresh on payment of costs 
— Institution of fresh suit before payment of 
■ costs — Bar to trial so long as costs not paid 
See a P. CODE, 0. 23, R, 1 (3). 

3 Pat. L; <183. 

• S. 11— See also RES JUDICATA. 

S. 11— Finding on unnecessary issue. 

Be$ Res Judicata. 14i P. L. R. 1917. 

1 -— — — 'Ss 11 and 4^— Heard and decided — 
^roeeedhigs —Mortgage f suit on a 
^person m -possession holding it as shield 
'—^agjTfunis made toiafrds prior nwrtga- 
ges^Hecree . subject id lien — FifjuZ decr.c.€ri 
rmeniion of lien Bade emd pur- 
e/iuse of propeftp by mortgagee — ^Dispossession 
-person m possession— by person Ms- 
possem^d : to ^ tficover moneys pafd for prior 

One B held two mortgages, of February, 20 
XS95 and June, '27 ^ 189d.. over certain- property . 


C P. CODE (1908), S. 11. 

belonging to K. There was a prior usufruc- 
tuary mortgage over the same property for a 
sum of Rs. 290. In execution of a decree one 
M brought the equity of redemption. B 
brought suit upon the first mortgage for the 
sale of the property and be impleaded M. B. 
mentioned the prior usufructuary mortgage 
and ofiered to pay the amount due thereon. 
He obtained a decree and paid in the amount 
of the prior mortgage. The property, 
however, was not sold, M having come to 
terms with B. Between 1901 and 1904 M paid 
in sums of money till the whole amount which 
was Rs. 737 odd was paid ofi. B then sued on 
foot of bis second mortgage and asked for sale 
of the property. M who was a deft, held up as 
a shield bis rights by virtue of the payment 
of the two prior mortgages. The Court held 
that he could hold this up as a shield and 
made a decree for sale szibject to mortgage. 
At the time of the drawing up of the 
final decree, however, no mention was 
made of the lien in favour of AI. The pro- 
perty was sold and bought by B. B did not 
deposit any sum for payment to M and B 
obtained possession of the property, M object- 
ed that he could not be dispossessed till he 
was paid of but the Court refused to go into 
this question in execution proceedings and 
directed M to bring a separate suit, hi 
thereupon brought the present suit claiming 
Rs. 737 with interest from B by sale of the 
property HeZd, that the suit was not 
maintainable, being barred by the principle 
of res judicata and provisions of S. 17 of the 
0. P. Code. {7udhall azid A. Eaoof, JJ.) 
MOTi Ram V, Banes lad 16 A. L. J, 685= 

47 I. C. 984. 

S, 11 and 0. 2 R. 2, —Heard mid finaU 

ly decided — Meaning of — Dismissal for non. 
joinder— No bar to subsequent suit. 

To plead 'res judicata it Is not sufficient to 
show that there was a former suit between the 
same parties, for the same matter upon the 
same cause of action. It is necessary also to 
show that there was a decision finally 
granting or witholdi^ the relief sought. 
Where a suit is dismissed for mis-joinder or 
non- joinder or multifariousness or on any 
other purely technical point, a subsequent 
suit on the same cause of action is not barred. 
{Mitra A.J, 0.) DEODBAE SHEOSInGH u. 
HiHAD Singh. 47 I. C, 909. 

— —3. 11— Res- judicata — ofy 

rule— Question raised but not decided injprior^ 
sijhi—yEjjeci. ' . ; . : 

A.question though raised in the previous 
suit between the same parties does, not become 
m judicata ji it has not been ad judicated upon 
but on the other hand has been left open. {De 
Bossignol J.) ■ Sbamar v, Gukjo, 

6 P. W.R, 1918, 
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C. p. CODE, (1908) S. 11. 


S, ii^~Ees-J-tcdicaii2 between co-defecd- ; 

antS'-Conditions of applicability of doctrine 1 
— Decree in spite of a finding if and when : 
res jmlicata — Unnecessary finding when res j 
judicata— EvidencQ Act, S. 115 — Estoppel — | 
A unnecessarily made party to suit— A insisting ' 
on continuing on record and raising pleas as 
against co-defendant— Co-defendant praying 
to A’s removal from record on ground of being 
unnecessary party — Coarfe not removing bim 
and deciding issues as between them after 
taking evidence — A not estopped from pleading 
incorrectness of decision in subsequent suit 
between himself and his eo-deft, See flGl'f) 
Diu. COL. 116 : Sankarasiahalingam 
CHETTY tJ. MUTHU LAKSHAII. 

33 U. L. J. 750=43 I. C. 860. 

^S, 11 — Res judicata — Civil Court — 

Decree establishing and declaring right to — 
Binding character on revenue court in suit for 
rent between same parties. See RES JUDI- 
CATA, Civil ami revenue courts. 

23 M. h. T. 183. 


the suit being of a Small Cause nature. 16 A. 
L. J. IG6 foil {Piggcti end Wedsht JJ.) 
RAM FAQ IB V. BIKDESHBI SINGH- 

16 A. L. J. 782=47 1.0. S37. 

S. 11 — Res iudicata'— Dficisioit un- 
necessary — Findbig— Effect . 

Where a suit was dismissed on a preliminary 
point that tlie suit as framed was not main- 
tainable but a finding was recorded also on 
the merits, that the decision would not 
operate as res judicata so far as the finding on 
the merits was concerned, because it was a 
decision on an unnecessary issue. {Leslie 
Jones, J). RAMJi Shah v. Grulam. 

22 P. W. R. 1918=44 1.0.983. 

S. ii—Res Minor— Decree 

against, in suit represented by guardian ad 
lite7n, whan binding on minor — Gross negli- 
gence of guardian what amounts to. See 
( 1917 ) Dig. Col. lie ; Ismail v. Sultan 
Bibi. 1C3 P. R. 1917=155 P. W. R, 1917= 
6 P. L. R. 1918=43 I. 0. 354. 


S. 11 — Res iudicata— Cross api^eals — 

Two decrees — Chic decree becoming fined — Effect 
on a'^-geal from the Res judicata— Pr^id- 

oiis siiit-' Deciding question of iitle^of nature 
cognizable by a Sinodl Cause Court — No 
from decision. 

The plfi. brought a suit in the Court of 
Munsif to recover possession over a half share 
in two groves numbered 123 and 2 respectively. 
The suit was dismissed in respect of No 2 and 
it was decreed in respect of No, 123. There 
were two appeals to the lower appellate court, 
the pifi. assailing the decree in respect of No. 2 
and the deft, in respect of No 123.^ Both 
the appeals were triad together and disposed 
of by one judgment, but two decree were 
passed wereby the plfi’s appeal was dismissed,, 
and the deft^s. appeal was allowed, the case 
being remanded. The plaintiS appealed against 
the second decree to the High Court. In 
regard to grove No. 123 the plaintifi sued the 
defendants for damages for cutting down the 
trees. The suit was of the nature cognisable 
by a Court of Small Causes, but it was insti- 
tuted in the Court of the Aluusif. lu that 
suit the defendants denied the pifi’s. 
title, and the issue as to title was decided 
in the plfi's. favour. In the present suit 
instituted in the same court the plfi. 
again set up his title which the defts. 
denied* The Munsif held that the d^isions in 
■ the former suit operated aS res judic-aia. The 
lower appellate court re verssd the finding. 
Bdd, (1) that the fact of the decree in ^regard 
to grove No 2 having become final^ did not 
operate to bar the plfi's. appeal in- respect 
of grove No. 123 on any principle of Judi 
mtUt {2) that the present-suit was barred, by 
the rule of res judic-aiahy virtue of the ^de- 
cision on the question of title IB' the -pravious 
suit irre^ective of the fact that the decree in 
- that S-Uili was not appealable to the High Court 


S. ii'—Ees judicata— R^o-notQ given 

for debt — Suit on note — ^Dismissal on merits 
— Fresh suit on original consideration— Main- 
tainability. See Res Judicata, Promissory 
Note. 87 P. W. R. 1918. 

S. 11— judicata — Widow — 

estate— Litigation by widow in enjoyment of 
such a life 'estate — When bar to reversioners 
— Adverse possession against a Hindu vddow 
— Only life estate afiected. See (1917) DIG-. 
COL. 146;) SUBBI GANPATHI BATTA u. RAM 
Krishna. 42 Bom. 69= 

19 Bom. L. R. 919=43 I. C. 233, 

Expl. 2 — Fmding on issue 

necessary for decisio7i—'B.e5mdiic3ttSk if, depe^id- 
eni on right cf cppeal^ 

Where a suit brought by a member of an 
undivided Hindu family to set aside an aliena- 
tion by the mortgag(or was dismissed on the 
ground that the alienation was a mortgage 
and the suit ought to have been one in redemp- 
tion. Held, that the decision as to whether 
the alienation was by way of mortgage or sale 
operated as res fudkaia against the alienee in 
the subsequent suit brought for redemption. 

Per Seskagiri Iyer, J.— If there has been an 
adverse finding to an issue necessary for the 
decision of the case but the final decree is in 
favour of the party against whom the issue is 
found, such finding not being incorporated in 
the decree, no appeal seema to lie from the deci- 
sion, as Ss. 96 and 100 of the C. F. Code give 
a right of appeal only .against decrees. 
SO Mad. 447 ; 'ST Mad'. 25, 7 AIR 606 ref. A 
finding if necessary for the decision of the suit 
is even' though there is no right 

ofapp^l. 'There is nothing in the language 
of^. illoI'tfieC, P, Go6e to suggest- such a 
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C. P. CODE, (1908} S. 11. 

teat. The language of Explanation 2 implies 
that the competenea of a court for purposes of 
res -judicatc h not affected by the fact that its 
decision is not appealable. The proper proce- 
dure in such cases seems to be for the party to 
ask the Court to embody the finding in the 
decree so that he may have a right of appeal 
against such decision. [SesJu/giri Iyer and 
Bakewell, JJ.) Muthaya Bhetti v. IvAK- 
THAPPA SHETTI. ■ 34 M. h. J. 431— 

23 M. L- T. 291=:::7 L. W. 482= 
1918 M. W. N. 334=45 I. G. 975. 

' — S. 11, Expl iY — Res judicata — Issue 

e^apressly excluded from decision if operates 
as — Tenant holding over — Damages — 
Assessment-' Measure oj^ 

Espl. A of S. 11 of the C. P. Code is not 
applicable to a case where the parties had in 
jfe previous suit, put forward all the grounds 
of attack and defence which were embodied in 
clear and distinct issues, but the Court not 
only did not decide them but expressed the 
exclusion of them from decision. \ScoU Smith 
andShadi Lai, II •) MADAN MOEAN LAL v . 
BOEOOAH & CO., 

70 P. R. 1918=11 P. h. B. 1918=: 
71 P. W. R. 1918=44 I, C. 859. 

S. 41, Expl. Y andO. 20. R. 12- 

Suit for possession and mesne profits — Decree 
silent regarding claim for future mesne profits 
— Fresh suit for such profits, not barred. See 
(1917) Dig. Col, U7; Dobaiswami aiyar v. 
SUBBAMANIA AlYAR. 41 Mad. 188= 

33 M, h. J. 699=(1917) M. W N. 847= 
6 L. W. 784=42 I.C 929, 

— • — -S- 11 Expl. 5— Applicability— Scope 
and effect- See RES JUDICATA. 

35 M. li. J. 625. 

' — S. 11, Expl. YI — Representative suit 

—Public pathway— Dismissal of suit by plfi. 
for damages for obstruction on the ground 
that no special damages proved — Subsequent 
suit under S. 91, 0. P. C — Contention that 
highway is private, barred. See RES Judicata. 

(1918) M. W, K. 176. 

— S 13 (b) — Foreign judgment in favour 

oi plfi on deff's omitting to answer interro- 
gatories- Kot a judgment on the merits'-^ 
Not enforceable in India. See (i9l7) DIG. 
Cgl. 147; Keymee u. Visvanathamreddi. 

40 Had. 442=32 M L J. SS= 
21 M. L. T. 73=21 G. W. N. 358= 
15 A. L. J. 92=5 h. ®. 342= 
19 Bom. h. R. 206=25 C. L. J, 233= 
10 Bur. i. T. 175=38 I. 0. 683= 
441. A. 6, fP. C.) 

S. 13 (fe) (d)— Katural jtiatice— mean- 
ing of the term — ^Foreign Judgment — Wrong 
view as to legal ' liability of onus, whether 
opposed to natural justice and renders foreign 


C. P. CODE. (4903) S. 20. 

judgment not ?iven on the merits. See C.P. 
Code, O. 21, p. 63, 

41 Mad 205=34 M. L. J. 295. 

— S. 12, Expl. 5— Mesne profits, future 
— Decree in prior suits silent as to — Fresh 
suit for such suits not barred. See RES JUDI- 
CATA, Mesne PROFiis. 16 A. L. J. 182. 

S. i4*-~ Presumption — Foreign Judg- 
ment-Suit on Flea of want of jurisdiction 
—Onus. 

Where a suit is brought on a foreign judg- 
ment every presumption is made in favour of 
such judgment, and therefore the onus is on 
the defendants to prove that they had not 
submitted to the jurisdiction of the Foreign 
Court. Boberison v. Struth 5 Q. B. D. 941 ref. 
(Wallis C. I. and Spencer 1.) EAMANATHAN 
Ohetty V. Lakshmanan Ghetty. 

24 M, li. T. 244. 

— Ss. 16 and ^O—Iiirisdiction—Ioshipan 

income, suit for recovery of, nature of-Im- 
moveable property— Suit in respect of villages 
situated outside British hicUamainiahiahility of^ 

A suit for the recovery of joshipan income ia 
a suit relating to immoveable property. 

Therefore, where a suit is brought for the 
recovery of joshiphan income in ^respect of 
villages some of which are situated within, 
and the others outside, British India the pl2. 
can get a decree only in respect of nha in- 
come accruing from the villages situated with- 
in British India, (FindJcLy 0. A. J. C.) 
BALWANT V, TULBIBAI. 46 I. C. 782. 

Ss. 20 and 21— Cfzwsc of aciicm — Ee^ 

turn of goods sent in excess-'-Damages— Jurisdic- 
tion— Forum. 

Plfis. sent to defts some articles in excess 
of what defts had ordered and the latter return- 
ed them but the goods failed to reach the plfis. 
who brought this suit for the price of the 
same. Plfis, were residents of Kumbakonam 
and defts. of Mysore, 

Held, that the suit relating to the excess 
goods was one for damages and the Kumba- 
konam Court had no jurisdiction to try the 
same. 

S. 21 of the C P. Code does not confer juris- 
diction and the fact that one portion of the 
claim is triable hy that Court does not give 
juridictirn for the other (Oldfield and Soda- 
siva Iyer, IJ.) MANJAPFA v. RAJAGOPALA. 
CHABIAE 24 M. L. X. 95=(1918) M. W. N- 
378=45 L C. 779. 

^^20—J%Lfisdici,ion—€oniTact of, loan 

—Stibsequenf promise hy debtor to repay ait 
different place*- 'Binding nature— Contract Act 
-S. 25 — Effect-Suit in latter place— Maintain- 
ability. - . ■ 

' A^promise to pay what one is already under 
anoMigation to pay is a premia without con- 
sideration , and cannot, give : rise te a cause of 
vaatiemV ' ' . - . ^ 



133 


OF INDIAN DECISIONS 


134 


C. P. CODE, (1908) s. 20 . C. CODE, {19GS) S. 20, 

A promise to repay a loan at a certain place ; o;-’ in ilia alUrruative for gtn^nd {iverage—ddcn. 
for the convenience of the creditor does not ; resident forci/jner — jurisdiction oj British 
give the creditor right to sue ac that place, ! Court. 

unless there was some consideration for the | P]l 5, chartered a vessel belonging to the 1st 

promise {Maung Kin^ J ) BA TU u. | ,y0ft, to sail from Gutch to Basra and there to 

Khan. ll Bur. L. T. 67. . 750 bundles of dates and to dis- 


20 (b) and (c)~- Junsdieiion~-Ca2iEe i 

of action — Money payahle on deotli at Lah:y)‘e 1 
— Death at another place — Effect of . ; 

A member of the Punjab Mutual Hindu j 
family Relief Bund, Lahore, died at Lyailpur. | 
The Fund’s monyes were payable on the | 
death of the members, at Lahore. The Puna ; 
also carried on business at Lyailpur through | 
an Agent. Plfi, as representitive of the ' 
deceased member brought a suit to recover the 
moneys from the Fund at Lyailpur. 

Held, that the Lyailpur Court had jurisdio 
tion to hear the suit against the Fund because 
the death of its member which was part of the 
cause of action occurred at Lyailpur and the 
deft. Fund carried on its business at Lyailpur 
through an agent {Chevis, /dTHB PUNJAB 
Mutual Hindu Family relied Fund, 
Lahore v Sasdari Mal, 95 P. R. 1918= 
29 P. L. R. lS18=:i6 I. C. 900. 

-S. 20 {c)— Cause of action-- Arising of, 


loholly or in pari—'Anibala Court’- Jurisdiction, 
of to entertain a suit on a contract made at 
Jagadlvri which was to he performed and was 
hroW^n outside Arsibala District. 

A suit in which plfis. claimed Rs. 11,000 
from^the deft, as due under a contract made 
and registered at Jagadhri is cognisable by the 
Court of the Senior Subordinate Judge of 
Ambala, although the contract was to be per- 
formed outside the jurisdiction oi the Ambala 
Courts and the breach or breaches alleged in 
the plaint occurred also outside the Ambala 
District. 

Although Expl. Ill to S. 17 of the Code of 
18S2 has not bean re-enacted in the Code cf 
1908, the introduction of the words ‘f wholly 
or in part ” in S. 20 (c) of the latter Code left 
the law as it was before. {Broadway, J .) SiTA 
RAM zj. Ram Chandra. 26 P . E ^^IS^ 

51 P. W R 1918=^4 i. C 8c3. 


— S. 20 (c)- 

Suit on contract. 


-Cazese of action — Forum — 


charge the same at Calicut. This charterparty 
was entered into at Cutch, the 1st deft, being 
a resident of that place and a subject of the 
native state of Cutch. The ship sailed to Basra 
and took on board 651 bundles of date, but on 
her voyage to Calicut she met with rough 
weather and to save bar and her cargo the 
master had to jettison 165 bundles of date. Qn 
her arrival in Calicut the master refused deli- 
very of any of the Plfi s. goods till the freight 
for the whole consignment had been paid and 
the plff. paid the same and took delivery of the 
goods. In a suit by the pin. in the Calicut 
Court claiming (1) refund of freight, (2) the 
price of the bundles short delivered, or (3) the 
amount due to him on a general average* 
account, it was objected by the deft, that the 
Court had no jurisdiedon to entertain the 
j-suit. 

1 Held, overruling the objection (1) that the 
i freight having bean collected in Calicut, the 
i cause of action for its refund arose in that 
I place ; (2) that the cause of action for the price 
j of goods short delivered arose partly in Calicut 
i as that was the place where the goods were to 
1 be delivered according to the terms of the 
j Chatter party ; and (3) that the fact that 
I voyage safely came to an end was part of the 
! cause of action for general average and that 
j having taken place at Calicut, the Calicut 
Court had jurisdiction to try the whole suit. 

1 The terms “cause of action” in 8. 30 of the C. 
j P. Code means the whole bundle of material 
facts which is necessary for a plfi. to allege 
j and prove to entitle him to succeed. 

I A Alunicipal Court is entitled to exercise 
; jurisdiction over a non-resident foreigner 
I where the cause of action arises within its 
i jurisdiction. The question whether its decree 
I could be enforced against him in the foreign 
i Court is one for the consideration of the Courts 
I of that State. (Phillips and KrisJinan, JJ.) 
i AIAISTEY EAJABAI NARAIN V. HAJI KARIM 
I MAMOOD. 35 M. L. J, 189= 

t (1918) M’ W. H- 521=25 M. L. T. 209= 

57 I. C. 708. 


In a suit on a contract though the place j 
where the contract was made is not within the | 
jurisdiction of the Court, the Court suUl has | 
jurisdiction- if the place where the ccntraco 
was to be' performed, or where in^ its per- j 
formance the money to which the suit relates . 
was expressly or impliedly payable, is within 
the jurisdiction of the Court. {Saunders^ J.O.j | 
MEGERAJ HAMNIEANJANDAS V. THAKUR j 
DAS. - 4U.i.609.j 

- — S. 20 (c)—Cmse of .action meaning of\ 

•^urisd’iction — Claim for Jroight illeijalhj ] 
for damages for rshort dehcer^] 


Ss- 30 (c) and 2i— Cause of odwn— 

Suit to recover moneys due on policy of insur- 
ance — Death of assured-’-Part of the cause of 
action. 

Plff. sued the deft, company in the court at 
Feni upon two policies of life insurance issued 
by them to his deceased father. The assured 
sent proposal forms for the policies from soma 
place in the Chittagong Dfe to the head office Of 
the company at Calcutta where the policies 
were made out and despiitchad to the assured , 
i who BUhsequently died within the local limits 
[ of the oouit of Feni in the Dt. of Hoakhali* 
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The trial Court and on appeal the Dt. Judge ' 
held that the death of the assured being apart 
of the plfi’s cause of action and it having taken 
place within its local limits, the court at Feni 
had jurisdiction. 

Held, that in the absence of anything to 
show that there had been a failure of justice 
the trial cannot, in view of S. 21 of the G. P. 
Code, be set aside as without jurisdiction 
{Eichardso^i and Beachcroft, JJ.) THE Ben- 
0AB provident and INSURANCE CO. V. 

Kamini Kumar chaudhury- 

22 G, W. N. 517=$5 I. C. 695 

■ S. 21 — Jurisdiction — Objection to ]place 

oj suing not taken in first court, not to be 
’taken on appeal. 

An appellate court will not allow an objec- 
tion to the place of suing unless it was taken 
before the settlement of issues and there has 
been a failure of justice. {Phillips a7id Krisn- 
nan, JJ-] CHOCK ALING AM Ceettiar V. 
KUBUNTHAPPAN CHETTEAR 

(1918) M. N. 661=57 I. C. 765. 

S. il2—TrQ'nsfer application — objection 

by deftsio jurisdiction of court— Maintaina- 
hility-^ Grounds ior transfer— 'h%conxenience of 
defendant's iHtnesses if sufficient'— Plffs 
choice of forum — InUrfcrence. 

A deft, in a suit who takes objection to the 
jurisdiction of the Court in which it has teen 
instituted to try that suit cannot maintain an 
application for its transfer to another Court 
under S. 23 of the C, P Gode- 
A plS’s right to ohoose his own Jorum 
’Oannot be taken away from him except for very 
cogent reasons. iB Bom, 178 ref. 

Heidi that the hact that a daft’s witnesses 
would be very much inconvenienced if the suit 
contiuued in the court ohoson by the plff aa 
biB f orient is not a sufficientf ground ior taking 
action under S. 22 of the C.P. Code. {Lindsay, 
J. C) ASKARAN BAID v. BHOLA NATH. 

21 O. C. 217=58 LC. 105. 

— — S. 24— Transfer of a suit of small 
cause nature froin court having juriadiction 
to try, to another court not competent to try 
as such— Jurisdiction to transfer. See (191.7) 
Dig. Cod 152; Baijoo u. Tulsha. 

20 0. C. 350=531 C. 314 

- — : — -S. (1) (b) and. 0. 47 R. 2— High 

Court Circular R 0, C. No. 3666 of 1916— 
-'Applicability. 

' Where a Sub- Judge acting as a onaall Cause 
' Judge ordered notice of review in a Small 
C^uae suit, . and the High Court thereafter 
issued ^.Circular B. O- C, No. '3656 of 1916 
"that ail small 'causes suits shouldbe tried by 
' sphoi# Small ;OauAe Judge alter 1* 1- 1916 and 
^in j^rsu^cA timreol therB^ Judge trans-., 
ferred'^he- ro'vi^n petition to the new Cotirfci 
A BeJd, itwaa nQ| Apro:^c for -the .D^isirict 

fudfie -,fe^ cfea 


C. P. CODS, (19C8) S. 35. 

by the original Judge, as the circular applied 
only to cases institufed thereafter and the 
order is ultra vires. {Seshagiri Iyco\ J.) 
YAITEIDINGA CHETTY V. EALIAP'erUMAL 
MUdALI. 24 M.L.T. 32={18i3) M.W.N. 291 
=S L. W. 259=45 I. C, 13. 

S 24 (4) — Civil Suit — Tramjer of — 

Small Cause Court — Court vested with small 
cause jurisdiction if a. 

A court of Small Causes under S. 21 (4) of 
the Code of Civil Procedure includes courts 
vested with small cause Court Jurisdiction as 
well as the special Courts constituted under 
the Provincial Small Cause Courts Act. [Teumn 
and Ncichould, JJ.) hlADHUSUDAN QOPB 
BEHARI LaL GOPE. 27 C. L. J 461 = 

44 I. C. 881. 

^S. 24 (4) — Small Cause suit — Transfer 

of, to the court of Munsif — Munsif mot having 
small cause powers— Trial — No Appeal'— Prov . 
S?fL C. C. Act, Ss. 23 and 85. 

A suit for Bs. 273 was hied in the court of 
the sub-judge having small cause jurisdiction 
up to Rs, 660. The ofiScer in question went on 
privilege leave and was succeeded by a Munsif 
as Subordinate Judge. As the Munsif had 
Small Cause Court powers only up to Rs 260 
the Dt Judge transferred all suits above 
Rs. 260 in value pending in the Small Cause 
Court jurisdiction to another Alunsif. The suit 
was tried and the Munsif decreed the suit for 
a very small amount. Held that the suit being 
of a value exceeding Rs 250 remained pending 
on the Small Cause Court side, the presiding 
officer of the Court by reason of taking leave 
for a short time did not cease to be invested 
with the jurisdiebion of a Small Cause Court 
Judge, and the suit was tried as Small Cause 
Court suit by the Munsif to whom it had been 
transferred and consequently no appeal lay 
(Banerji a7id Tudball, JJ,) CeATURI SiNGH 

D. R.4MIA. 40 All. 525= 16 A. L. J. 548= 

46 I. G. 893- 

— 3. 34 ^2} — Decree silent as to interest, 

constructioU'-Subsequent suit for interest 
barred. See (1917) Dig. COL. 163 ; YAGAPPA 
i CHETTY V. Mahomed 

11 Bur. L, T. 132=40 I. C. 868. 

S. 35 cl (2) — Costs— Event— Case re- 
manded to loiuer Court with direction that costs 
to abide and foXloio the result— 'Withdrawal o/ 
suit after remand-— W hether an event — Lower 
cotirt hot dealing with ccsts^Eevision. . ■ ' 

.At the hearing, of an appeal, the case was 
remanded to the lower Court. The order Tur- 
Ther directed the costs. of the appeal abide 
and follow, the result C’ After remand the 
case was withdrawn. / ' ' 

Meld, that ''‘"'svenF’ was nothmg hut the 
outcome or result of proceedings and ■ that the 
withdraw^ of the: suit was^an (^event-J’ With in 
themeaafeg hf that word el. of 
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the C. P. Code and if the Court' did net order j 
costs it must assign reasens. Where it did not ^ 
appear that the Court applied its mind as to ' 
the costs of the appeal it was a case for revi- t 
Sion by the High Court. {Oldfield. J.) j 
LAKSmfl VENKAYAMMA RAO V. VENKATEAM 1 
APPA RaO'’ 24 M. T. 212= j 

<1918) M. W, N; 561=8 h W. >219. f 

47 I. C 862. I 

Ss. 36 (3) and 144— Interest on costs 

— Refund by judgment debtor— Description — 
Interference with- See fl917) DIG. COL. 153 ; 
INBEA Bikeam Singh v. Chandeia Baesh 
Singh. 20 0. c. 327=4 0. h 3. 729= ; 

43 I. C. 337. I 

S. 39 and 0 21, Rr 6 to 9—Morigage I 

— Decree for saU—Do-wer fo_pass su^pUinentary 
decree-- Jurisd'kiion of executing Court and of 
Court which passed decree 

The Court to which a decree for the sale of 
immoveable property is transmitted for esecu- 
tidn has no power to pass a supplementary 
decree. The power of passing such a decree 
after judicial determination of the question of 
the liability of the mortgagor is in the Court j 
in which the mortgage suit was originally in- i 
stituted. {Seshagiri Aiyar and BohetoeU, JJ.) 
Veluswami naicker V, Eastern Deve- 
lopment Corporation (1918) M.W N. 4= 
33M L J 382=22 M.L.T. 257=42 I G. 953. 

— 'S. 39 (1) {c)— Transfer of decree 

for execution^ Jurisdiction of Ccuri to execute 
lolcen property is outside Jurisdiciionr 

A Court whose decree has been sent, under 
S. 89 (1) (o) of the Code, for execution by the 
sale of immoveable property situate within 
its jurisdiction is competent to carry out the 
execution notwithstanding that the whole of 
the property covered by the decree is not 
situate within the local limits of its jurisdio* 
tion. 22 Cal. 871, 11 Cal. 661 Ref. iSMi 
Din, C. J.) AZIZ Bakhsh d, Sultan Singh. 

43 P R. 1918=46 1. G. 9. 

Sfi. 44 and 45 and 0, 21 R. 11 — Decree 

of British Couit— Application for transfer to 
Court of a Native State subject to reciprocity'^ ' 
Step-in-aid of execution. 

An application to a British Court to transfer 
its decree to the Court of a , Native State 
between which and the English Courts reci- 
procity prevails, in an application to take a 
step- in- aid of execution. The reason why the 
C. P. Code is silent, as, to the execution of 
decrees of British Courts by the Courts of 
Hativa States is that -the Indian Legislature 
has no power to legislate for foreign courts 
(Beaman and Beaton, JJ.} lANARDAN v, 
-KABiYAN. 52 Bom. 420= 

20 Bom. li. B. 421=46 I,‘ C. 56. 

— S. 47, 0. 21. K. 90 ind 0 . 43, B. 1 (j) 

.’Appeal-r-Applioalion to set aside sale, dismis- 


C. P. CODE, (i£C6) S. 47. 

sal of — Second Appeal whether lies. See (1917) 
DIG Col. 15':':"jIaUI;g Shwe MYAT V. 
Maung 8hv:e Ban. 11 Bur. L- T. 26= 
(1916) il U. 3. R. 132=39 I. C. 374. 

£. 47 and 0. 41, R 5.-Appead-Order 

in cxectiiion— Order accepting scturiiy offered 
ofui directing delivery cf pcssession io decree- 
holder 

An order by which security o£ered by the 
decree-holder for getting delivery of possession 
of the property forming the subject-matter of 
the decree is accepted and the delivery of pos. 
session is directed to be made to the decree- 
holder is appealable, inasmuch as the order 
directing delivery of possession is a final order 
and not an interlocutory or intermediate one. 
(Teunon and Newbould, JJ.) RUDEA HARAYAN 
JaNA r, NaBA KUMAE Das. 

22 C. \V. N. 657=44 I. G. 158. 

S. 47 and 0, 21 Rr. 58 and QZ— Appeal 

Aiiachment — Objeciicn to— -Dismissed of, on iJie 
ground that ohjccticn, was a party to the suit — 
Suit by defeated clairrocint, maintainability of . 

A person claiming to be not a party to the 
suit preferred an objection to the attachment 
of certain property in the capacity of a stran- 
ger to the suit. The objection was dismissed 
on the ground that he was a party to the suit. 
Held, that the remedy of the objector was to 
file a regular suit to establish bis right to the 
property attached and not to proceed by 
appeal. 

In such cases the test is whether the claim 
as laid by the objector is adverse to the claims 
of the real judgment-debtor, and an objector 
claiming under a paramount title is not dep- 
rived of his ordinary remedy of a regular suit 
merely because his objection is dismissed on 
the ground that he is held to be a party to the 
suit. {Batten, AJ.C.) Gandelal v. MANJEE 
SONAR. 47 I. C. 904. 

S. 47 and 0. 21, R. 66 — Appeal — 

Execution proceedings — Sale p)'oclaniatio7i — - 
Order rejecting Judgmeni-debtork vcduatio)\-— 
Not appealable. 

An order of the executing Court overruling 
the judgment-debtor’s objection to the valua- 
tion put in by the decree-. holder in the sale pro- 
clamation and refusing the judgment debtor’s 
prayer for adjournment of the sale and issue 
of a fresh proclamation is not appealable. 
{Fletcher and. Huda, JJf BEJOY RJilSHNA 
HANDY DHABENDEA KBIShNA DBB 

BAHADUR. 47 I. C. 512. 

-fi. Appeal-^ Pca^fks are represen • 

tatives^ Interlocutory order dcUr mining repre- 
sentative of party— Mot appealable. 

Per’ Couch, A. J. 0,— The question whether 
any- particular parson is or is not the represen- 
tative oI a party can be determined under S. 17 
of the C. P. Code but only for a limited pur- 
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pose. Under that sactiion the Court; does not 
purport to conclusively determine the contro- 
versy. Such an order, therefore, though within 
B. dT is not a decree a-nd is not appealahie. 
{Frait, J> C., o.nd CgucJi, A, J. C’.) Khan 
Mahomed v. Chellaram. 

11 3. L. R. 74=43 I. C. 165. 

— -S. 47 and 0. 21. R. QO^Appeal— 

Parties— Benmnidar— Execution sale — Setting 
aside m the ground that the auction purchaser 
tvas benamidar for judgment-deoto-r— Order 
mi appealable — B. T, Acf,^ S, 173. 

An order setting aside an execution sale 
under S. 173 of the B. T. Act, on the grennd 
that the auction purchaser is a benamidar for 
one of the judgment debtors ie not appealable 
by the benamidars even where the Court in 
arriving at the decision has considered some 
other matters such as O. 2l, K>. 90 of the 
G. P, Coda and other grounds in support of 
the application. 

Such a benamidar has also no right of 
appeal under the C. P. Code inasmuch as S. 47 
of the Code does not apply to the case of a 
benamidar. [Fletcher and Neiobould, JJ*) 
DHIEAMOYE DASI V. ANANTARAM CHAKRA- 
VASTY. 46 I. C. 743. 

— S. 47 and 0. 21, R. Q6— Appeal-Sale 

Xyroclanvation — Order setting terms of — Not 
a'p^pealable. 

No appeal lies against an order settling the 
terms of a sale proclamation under 0. 21, R, 66 
of the 0. P. Code. [Teunon and Neiobouldt JJ.) 
GiridhariLal SEROWGI V. ALTAP ali 
CHOTOHUBY. ^ 46 I. C. 564. 

... — —SB. 47, 104 andO. 43, R (1) (J)- 

Appeal — Second appeal — Execution sale — 
Application to set aside — Eefusal.^, 

Where a person having a permanent right 
and whose interest does not pass under the sale 
applies to have it set aside under S.47 or 0 21, 
E. 99 of the 0. P^ Code and his application is 
dismissed, there is no second appeal from the 
order of the Appellate Court. (Fletcher and 
Suda, JJ.) JAG-ADISH NARAIN PABAMARICK 
V. MAHAMUDDIN MOHAMED. 46 I. C. 529. 

* 3, Applicability— Execution- sale 

— Purchase by decree-holder loiih leave of court 
Suit by him for recovery of property purchas- i 
ed — Mamiainabiliiy—FailtiTe to seeh remedy j 
•mider 0^ 21, B. ^bSailure in proceedings 
uJider O. 21, R. 96Sffeci—Nattire oj remedy 

. V S. 47 ctf the C. P. Code has no application to 
a' suit brought by a decree-holder, who haB vrith 
the permissian of the executing Court pur- 

■ chased ^he ] property of- the judgment- debtor 
scid ih 6:^6oution of his decree, for recovery of 
possession of that property on the strength of 

■ the sale to. ' him. nor is ^ such a suit ^ barred 
heeSaush) thh 34 iaU^ to) avail himsell of 
the summary, remedy, sjrbvlded by - O. *21 R. ' 


C. P. CODE, (1908) S. 47, 

P5 of the C. P. Coda or having sought that 
remedy has been unsuccessful, such summary 
remedy being concurrent with his remedy by 
separate suit. 31 AIL S2 foil [Shah Di^h G, 
J. and Le Bossignol, J.) CHOTHA RAM xj. 
Mussummat Karmon Bai. 8 P. R. 1918= 

44 I. C. 169. 

— -S. 47— Applicability — Question in 

execution between parties to suit— Question 
between auction-purchaser and parties to suit 
—Suit in respect of— Maintainability. See 
Moetgase, Decree for sale. 

23 M. L. T. 198 (P.C.) 

S. 47 — Applicability — Suit for sale by 

prior mortgagee against moiugagor and puisne 
mortgagee —Decree in form, Appendix D., C. P. 
Code— Rights of puisne mortgagee to bring fresh 
suit for recovery of his mortgage amount. See 
Mortgage, Prior and Subsequent. 

35 M. L. J. 639. 

S. 47, 0. 21 Hr 2, 53 {h]~AtiacE 

ment of decree by creditor of decree-holder — 
Adjustment after'- Effect of Notice to judgment 
debtor— Attaching creditor b’ought on record — 
Order on application —Appealability — ‘ Either 
through court or otherwise ” in 0- 21 R. 53, 
jneaning of. 

It is not competent to the holder of a decree 
which has been attached to apply to enter up 
satisfaction of the decree even |;hough notice 
of the attachment was not given to the judg- 
ment debtor, under Sub-rule (6j of 0. 21 R. 
53. 

Where the attaching creditors have been 
made parties to the decree-holder’s application 
for entering up satisfaction the question that 
arises between them is one falling under S. 47 
of the 0. P. Code and an appeal lies from an 
order threon. 

(Quaere, — Whether the Court of its own 
motion can make the attaching creditors 
parties to the decree-holder’s application, 

Abdur Bahirn /.—(Oldfield J dubitante) The 
words “ either tlwough the Court of otherwise’'* 
in O. 21 R. 53 cl. (6) of 0. P. Code refer to 
“payment or adjustment ” and not to ‘notice’. 
(Abdur Bahim and Oldfield J J.) SUBRAH- 
MANIA AiYAR V. KUPPDSWAMI AIYAR. 

24 M, L. T. 495=(1918) M. W- N. 874= 
48 1, C. 109. 

S. 47 and 0 21, R, ^—Bar of Suit— 

_ Oiahn by stranger allowed — Subsequent suit 
by Judgmet^- debtor against clahnant decreed^ 
Sale to third person by judgmentdehtor— 
Be- attachment —Claim by vendee rejectedr^ 
Fresh suit, if lies. ^ , . 

; 'A third person preferred a claim to property 
attached in execution of reBpondenPs deo^yee 
and it ‘ was allowed. The . judgment- dabtor 
sued' to seir aside the settlement v^ich was the 
^ basis of the claim and obtained a decree for 
posaesMdm , He then . sold the . property to the 
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: C. F.CODE, (19C8) S. 47. 


appellant. The respondent having rs-attached , 
the property, appellant put in a claim and, 
having failed in it ha filed a separate suit for , 
possession. ; 

Held, that the first attachment was not j 
revived as the result of the judgment-dehtor’s j 
suit and that the appellant’s suit was not , 
barred by S. 47 of the C. P. Code, (V/allis. C 
J , a%d Sadasiva ly ^ T , J ,) Champayid KOPPAN 
V . Kolassebi Kelappak NAMBIYAB 

44 I C. S64. 

S. 47 — Bclt oj suit —Parlies and \ 

re’preseniatives — Decree in revresentative capa- ] 
city— Attachment of personal property— Cl ahn ' 
— Suit incompetent. 

If the property claimed by A in his personal | 
capacity was sold, in esecution of a decree ; 
passed in a suit in which he was sued in a 
representative character, as the property of B, 
it was open to A to apply under S. 47 of the 
C. P. Code to have the sale set aside. A 
separate suit was not maintainable. 17 Cal, 
711 foil. {Richardson and Walmsley, J/-) 
KHITISH CHAKDRA EANER.JEE v . THAEAMON 
DEbi. 27 C L j. 572=46 I. C- 458. 

S. ^l—Bar oj suit— Suit on rnorigoge 

against father andson— Sen exempted in decree 
— Simple moTiey deci'ee against father Execu- 
tion against disallowed — Suhseguent hat 

Form of decree. ^ 


confiEmed, is not a suit which is barred under 
3. 47 of the C. P. Code. {Imam /.) Taqeswab 
SIKGH iJtlAEAPATRA r. SRIDBAB SaRDAE. 

47 1. C. 844. 

^ — S 47 and 0. 24, R. 2— Decree for 

endorsement of promissory note.s by defendant 
to plfi. — Failure of deiendant to comply with 
j decree— Notes barred in consequence — Knmedy 
; cf plfi. — Fresh suit for damages — hliniain- 
‘ ability, Se’e G.P, Code, 0. 21, E 32 , 3 . 47. 

(1918) Pi. W. 51. 333. 


S. 47 and 0 44, R, 1— Execution 

proceeding — Appeal against order within S. 47 
Applicability of 0. 41, S. 1 and 0. 43 See 
(1917) DIG. COE 16C; Qasim AEI EhAN m 
BHAGWANTA KCNWAR. 40 All. 12= 

45 A. L.J, 804=42 I. C. 888. 

-S. 47 and 0. 24, S. 90*— Execution 

sale — Application to set aside — Fraud — Appli- 
cation under 0. 21, R 90 and not under S. 47, 
C. P. Code-Old Code and New— Difierence. 
See 0. P. CODE, 0. 21, R 90 AND 0. 43, R 1 
(d). 15A. L. J. 920. 

47, 0. 21 RP. 90 and 43 E. 1 (J)— 

Exec 2 ition sale — Order setting aside on the 
ground oj fraud — Fraud committed after puh~ 
lieatoin of sale p'celarnailon— Effect— Second 
I apiwal, not mointainable. 

I It is not open to a party to impeach a sale 


suit was instituted against a Hindu | under S. 47 of the 0. P. Code on the ground of 


father and his son (who were members of a 
joint Hindu family governed by the Mitak- 
shara Law) on the basis of a mortgage The 
son contested his liability on the ground that 
there was no legal necessity. The result was 
that a simple money decree was granted 


fraud in conducting the sale. If a Court pro- 
fessing to act under S. 47, sets aside a sale on 
the objection of the judgment-debtor, the order 
setting aside the sale is not a decree. 0. 43 
R. 1 (j) provides for an appeal from an order 
setting aside a sale on the ground of irregu- 


asainst the father alone and in the decree it - larity or fraud in publishing or conducting? 
was stated that the son was exempted’^ and 1 sale, but no second appeal lies from such an 
costs were given to him against the plaintifi. I order. 

On the decree being executed _ the sale of the j q. 21 Pw. 90 covers a case of fraud committed 
father’s share proved insufficient to pay ofi ^ after the publication of the sale proclamation - 
the decree. Thereupon it was sought to attach j Vvhera the decree-holder agreed not to hold ' 
and sell the son’s share, but upon objection j the sale if payment was made within a certain 
being made by the son the objection was up- j time, and he then fraudulently proceeded to 
held. A suit was accordingly brought^ against j ggjj ^-he property in contravention of this 
the son for a declaration thac the son’s share arrangmect, held, that this amounted to fraud 
was liable to be sold in execution on tne | matter of the conduct of a sale within 

ground oi his pious liability. ^ Held, that the q 21 e, 90 C.P.G. {MuUick and Thornhill JJ.) 
suit was barred by the provisions of 3. 4< of ShETEHMAUEA BUE 1 ;. EaGHUEAE-GANJHTJ 
the C. P. Code. SM, also that the expres- 3 Pat L. J. 645. 

aion in the decree exempting a particular person 

was inaccurate and^ the operation of the 0 2 j[ 22—Excc^iiimi sale 

decree was to dismiss the suit against the — Taliddiy — Omission to' give notice required by 
particular defL (Ri 37 inTds G- •/. and TneU 2lR. 22 G-P.C - — Fraudtdeni s'UppTession 

ball, d.) data Din v. NanED _ ^ of process for exec-ution— 'Effect— Application 

16 A. L J* 752—47 I, C. 864. aside sale — Limitatian Act Art 181 and 

S 18 — ApplicabUity — Flea based upon appli-^ 
califs knoioledge of fraud— Onus of proof. 

The omission to give a notice under 0 21 R . 
22 of the 0. P Code is by. itself Sufficient to 
render an execution sale void for want of juris- 
diction, for the notice is the very foundation 
of the Jttrisdiotipn. ^^tl 73 ref. . . : 


Bar of suit— Suit for recovery ‘ 

of possession by auction purchaser after C(pi~ 

. fi/rmation of sale^ 

A suit by an auction purebaset for the reco- 
very of possession of property which he has 
putehased at an auction sale whiqh has been 
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Where every process prescribed by the legis- 
lature with aView to apprise the judgment- 
debtors or their representatives that execution 
was to proceed against them had been fraudu- 
lently suppressed Held, that such a case w^as 
governed by S 47 of 0^ P- Code, and the pe- 
riod of limitation was provided by Art. iSl of 
the first schedule to the Lim Act. To such 
case S 18 of the Lim Act applied 

The burden rests upon the person, who has 
committed a fraud, to prove conclusively that 
the person injured by his fraud has had clear 
and definite knowledge of those facts which 
constitute the fraud, at a time which is too 
remote to allow him to seek the assistance of 
the court, 17 Bom.* 841 ref [Moohpyjee and 
Wahnshv. JJ) E,AM KiNKAB TEWAEI v. 
SthITI EAM PANJA. 27 C L, J 628= 

46I.G.221. 

^Ss. 57, 135 and 151 --Ex parte decree 

^Execution sale oj a house '-Decree suhseguent- 
ly set aside— Betrial e‘,idi7tg inpljf's favour — 
Application to set aside preiyious sale — Liniiia'^ 
tion Act, Arts. 166 a'fid 181 — Titne within which 
application to be made — Sale set aside on 'pay- 
ment by deft of amount of seccyid decree. 

The'plS, obtained an ex parte decree for Rs- 
86 against the deft., in 1906. in execution of 
which the deft., house was sold and puroh'ised 
by the pld. in 1910. Sub-sequently, that deft, 
succeeded in getting the ea> parte decree set 
aside and in having the case retried ; but the 
result v;as that a decree for Rs. 87 was passed 
in plS’s favour in 1913. The deft next ap- 
plied to have the previous sale of the house in 
execution sat aside 

. Held, (1) that the previous sale of the house 
in execution under the previous decree which 
had been set aside, ahould itself be set aside 
as having been no longer based on any solid 
foundation ; 

- (2) that the order setting aside the sale 

could be passed under S'. 47 or S. 144 or S. 151 
of the C. P. Code of 1908 ; 

j[3) that the application was quite in time 
under the provisicais of Art. 181 of the Lim. 
Act, the causa of action having accrued upon 
the setting aside of the ex parte decree in 
1914 ; 

(4) that* under the circumstanees, the sale 
should be set aside subject to the condition 
that the defts should pay up the amounii due 
from her under the second decree within a 
specified time, -{Heaton and Hayward, Jdd 
IBhiVbai u. Ye 8U. 20 Bom. L. E. 925 == 

181.0.130 

^ ^7 ajid 96— Order dismissing an 
application for a final decree for sale in a mort- 
suit not order in execution — Appealable/ 
Sec .6.R.:C<lt)E>SS/2 (2), 47,/ETO. 

V J' / ^ ;; 35 la. L/ J. SS3.- 

delivery of- 

possession— Review of— Appeal from, order on 


C.P. CODE, (4908} S. 37, 

review. See APPEAL, LSECUTIOK OP DEGREE. 

3 Pat. L. J, 671. 

S 47 and 0. 21, R 7 — Order refusing 

to execute decree, whether amounts to decree 
—Transfer of the decree for execution— Juris- 
diction of Court passing decree, whether can be 
questioned by executing Court. See (1916) 
Dig. Col 186 ; ma Mb v. Maung aung 
Min. 10 Bur. L T. 499=: 

(1916) 2 U. B. R. 19=36 I, C, 10. 

S 37— Parties and representatives — 

Auction-purchaser not a representative of 
decree-holder. See C. P. CODE, Ss. 144 AND 
151 AND 0, 21, R 90. 31 Mad. 367. 

— — — 'S, 37 and 0. 21, R 95— Parties and 
representatives — Decree-holder auction-pur- 
chaser — Suit fer possession not maintainable — 
Remedy in execution. 

When a decree-holder by his own action 
combines the position of decree-holder and 
auction-purchaser by purchasing at the auction 
sale with the permission of the Court, he does 
not lose his oharactor of a party to the suit, 
and proceedings in execution are not terminat- 
ed until ha obtains possession of the property, 
inasmuch as 0. XXI, R 95 of the C. P. Code 
provides for delivery of possession being 
enforced in execution of the decree. 

S. 47 of the C. P. Code is a bar to a suit for 
possession by decree-holder auction-purchaser 
{Batten, A, J. C.) Lachdsa Motilal v. 
Maheralal Rahimali. 43 I. C. 833. 

— S. 47 — Parties and representatives — 

Purchaser at execution sale. 

A purchaser at a Court sale in execution of 
a decree by a Civil Court is not a representa- 
tive of the judgment-debtor, within the mean- 
ing of S. 47 of the 0. P. Code of 1908. {Bat^ 
clwlor^C.J. mdKemp J.) MAESINBHAT u. 
Band a 42 Bom. 411=20 Bom, L. R. 495= 

46 I. G. 113. 

S. 47 and 0 24, R. iQO-^Parties and 

representaiives'— Purchaser oj }ion-transJerable 
holding- /row tenant— Ho right to dpply to set 
aside sale in execution of decree for rent by 
landlord 

The purchaser of the whole or part of an 
occupancy holding not transferable by custom 
is not a representative of the judgment- 
debtor and so .entitled^to object to the sals^ 
under S.‘47 pf the C.P. Code or maintain 
proceedings under . 0. 21, R 100, C. P. Coda. 
{Bob' and I wala ' Prasad, JJ,) PanOHBATAN 
ROebt u. Bam Sahay/ 3 Pat. L. 3. 579= 
4 Pat. L. W 129=13 L a. 969. 

r— — AH— Parties and represeniatives— 
Q^tion hcttyeen decree -holder andr Msi/rans’^ 
foree—Hoi mthin ilie section: 

jB, iLof theC-P. Code.dq^ iK^t cover quaa- 
^twean a paHy and that ^partiy^& reprev 
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C. P. CODE, (1908) S, 47. 

sentafcives, e.g , a decree-holder and his 
transferee. In snoh oases the order passed, 
though made under S. 17, is only an interlocu- 
tory order and not a decree and ia not appeal- 
able. (Prait, J- C. a<nd Couch, A. J. C.) 
Khan Mahomed v. chelabam. 

11 S. li R. 74=43 I. C. 166. 

Sa. 47 and 144 -Parlies and represen- 
tatives — Eight of assignee pending appeal to 
apply for restitution. Se0 C. P, CODS, S. 111. 

(1918) Pat 243. 

— ^ — —— S, 47— and represeniaiitfes— 
Transferee from judg^nent- debtor and decree^ 
hcdder ptff chaser —Bar of suit 
, l?o suit will lie for recovery of possession of 
property at the instance of a transferee from 
the judgment-debtor during the pendency of 
the execution, against the decree-holder pur- 
chaser in Court-auction- The question is one 
relating to execution and arises between parties 
or their representatives and must be dealt with 
in execution, (Batten, A, J*. 0.) DEOBA v. 
LASMAN. 44 I. C 978. 

47 — Partg to suit — Defendant 

exonerated by decree without adjudication but J 
whose name is not fonnally strvAk off from \ 
record, 

A deft whose name appears in the decree 
without havinglbean struck ofi previously from 
the record is a party with respect to whom the 
prohibition of a separate suit enacted in 8. 17 
of the G. P. Code applied notwithstanding 
that he has been exonerated by the decree 
passed by the court without an adjudication 
on the controversial questions between him 
and the plS. 21 M. L T 121 not foil. 23 J^Iad. 
361 foil. (Sadasiva Iyer and Phillips, J/.) 
VBNKATASlVAMy V. KUNCHAIiA CHIDAM- 
BABAM. 23 M. L. T, 206=46 I G. 671, 

S. 47— Party to suit— Meaning of— 

Mortgage— Suit for sale— Puisne mortgagee 
of one of many items made party deft.— 
Objection by him to sale of another item under 
title paramount— Order overruling Objection- 
Appeal. See (1917) Dm. COL. 161; SHAM 
HABAIN SINGH u. CHANDBA SBKHDAB PBA- 
SADHINGH. (1917) Pat. ^46= 

4 Pat. h, 86=36 1. G. 328. 

47^ 0* 21, B. 2-^Qiiestion relating 
to execution^ Apreemeni that decree should 
be obtained, if can be gone into in execution ^ 
The question whether there was^ an agree- 
me nt between the parties - to a suit that no 
decree should be obtained therein, cannot be 
gone ^ into in execution. 10 Mad; S88 dist. 

. {Sadasioa Aiyar and Napier, PJ } DOBAI.^ 
SWAMI MOOPAN u. Subbalakshmi Pahaybe 
Ammah. (1918) M.W. 647-8 D. W. 2C5=? 

^ 46 1,0. 880.; 

47— ^jaestion reiatiag to exeoation 
. of acti<m inerg^viB .dwree-^Purther 


C. P. CODE, (1908) S. 47. ^ 

remedy by execution. See C, P. CODE, 3S 
11 AND 17. 16A. L. J. 685. 

S> 47 — Question relating to execution, 

etc. — Cause of action — Merger of in judgment 
Transit in rem Judicatum^Bemedij by execu- 
tion— Fresh suit barred. See MALABAR LAW, 
Landlobd and tenant. 

34 M. L. J. 167=441 C 110, 

— S. 47 and 0. 21 R. 43 — Qteesden 

relating to execidim}^- Default by depository of 
Cattle under 0 2l B . 4B— Efiquiry inUr^ 
Enforcement of UahUity of ^Bcmedy by suit. 

The liability of a depository of property 
attached in execution of a decree who has 
made default, cannot be enquired into by the 
executing Court but must form the subject of 
a separata suit. (Mittra, A. J. C.) KEETSIDASS 
radhakishen Maewabi 2? Harsa Maba- 
thee. 47.1 C. 958. 

S. 47 and 0. 21, R. 96 — 

relating to execution — Delivery of excess pro- 
perties. Appiicatkm for re-delivery — Order 
under O, 21, B. 96, C. P. C., Judicial order. 
Where, under an execution sale lands not 
I included in the sale certincats whereby mis- 
j take delivered to the purchaser, the judgment- 
debtor cannot claim their ra-dMivery by a se- 
I parate suit. The question whether the lands 
so delivered ate correctly included in the sale 
certificate or not can only be determine fay 
the executing Court on an application under S. . 
i7 of the 0, P. Code. 

An order directing delivery of possession to a 
purchaser under 0. 21, R. ^ of the C. P. Code 
is a judicial order. (Abdtir Eahim mid Sreefii' 
vasa Iyengar^ JJ.) KathbbayASWAMI 
NaiCKEE RAMABEADRA NaIDU. 45 1. G. 608. 

S . 47 — Qtiesiim relathig to execution — 

Execution Sede — Objection io, by purchaser of 
port ion of the eg uit y of redempi icn— M:ainiain~ 
abiUty of ^Paramount mta'CsL 

A purchaser of a portion of the mortgage 
property joined as a deft, in a mortgage suit, 
cannot under S. 47 of the C. P. Code, ohjedt to 
the sale of the mortgaged property in execution . 
of the final decree oh the ground that he has 
acquired a new and independent interest in 
that portion of the property. 

Any right that he has to an interest out- 
side and independent of the morfegasge must be 
enforced by proper proceedings outside the 
mortgage suit. ‘ (FletcJier and' Buda, JI.) 
BlNDEDBASiNlDABSYA u BEIMATIBIL. 

, 471 . 0 . 374 .- 

———^5. 4? (O. G.'S, Question relating 
to execution^-Morigage decree for sak'—Decree - 
for mk— Decree mtdn accordance :^ith pro- 
msiem' offTfdmfer of. Pretty Act-^Sale ift. 

redempiioh-mit 
on g^^nd of imaltii 
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C, P. CODE, (1908) S.I7. 

of decree--Mamtainahility--C. P. C. of 
1B82, S. Effect ~~ScQ^ A and cpplicahility. 

In a mortgage suit for sale of the mortgaged 
property the decree passed did not comply 
■with the provisions of the T. P. Act, S. 88. for 
no day was fixed by the High Court on which 
payment might be made within six months 
from the date of declaring in Court the 
amount due. In execution of the decree the 
mortgaged properties were attached, sold and 
purchased with the permission of the Court by 
the mortgagee decree-holder, and the sale was 
duly confirmed- The mortgagor subsequently 
brought the present suit to redeem the 
. mortgage 

Held, that the decree’ was intended to be 
madein compliance with the Act, and, whether 
or not its provisions were complied with, the 
■property and all right, title and interest of the 
deft were in fact sold in execution of a decree 
of a Court which had jurisdiction to entertain 
a suit in which the decree was made and that 
decree was not appealed, and that the mortga- 
• gor.plfi. was barred from a right to redeem- 

also, thit the question now raised 
could not have been raised before the sale was 
confirmed and if so raised, would have been 
determined by the Court executing the decree, 
and that the present suit was barred by S. '2ii 
of theC-'P- Code of 1382 (SiT JoJifi Edge.) 
GANAPATHY MUDALIAR tJ. KEISHNAMA 
OEABIAB. - 51 Mad. 503=22 G W. K 533= 
35 M. li. d 563=11918) MM N. 310=8 1. W. 
527=5 Pat. L. W. 310=20 Bom. L. R. 680= 
16 A. L. J- 353=23 M. L T 198= 
27 C. L. J. 367=55 I. C. 853= 
55 L A. 55 (P C) 

' io execution-- 
md f6'pres6nt(diveB—De^ee agaimt a 
^rson represeniatwe of. deceased and as 
feeing m possession cf estate — Sale of portion of '• 
estate- m execution— Suit to set aside ^ if lies. \ 

Where , a decree is passed against the repre- 
- ;sentativ0s of a deceased person as such repre- 
sentative, and as being in possession of the 
estate of tbs d^eaaed, and, property forming 
-part of- the estate is sold in execution of the 
decree^ the judgment -debtor cannot bring a suit 
' iio recover the property without- getting the 
sale set aside/ J.) PAL A SiNGH v. 

HABKAHA- 50 P, I* R- 1918=30 P-W.R. 1918 

=53 1. 0- 712- 

— -^ 1 — 5 s 47^ 151 and 0* 21, R. 2— Question 
f io execution— Pay^nt auiaf " Court 

' dectm^hafd&rs~-TJnceriiffed payment— Exe^' 
■^^-^utitigc_ourt a court Jie'aring suit precluded fr^om 
pajfptent — Plea of fraud not raised 
fy^jf^gmenidMor cci^inot bo Slowed ‘to b$ raised 
h#: ; lm[: ctf ter .many peaf^-rfnlterent,. 

power &f Ciduri^ to ircnsacHofis m the 

ground of -frcud-rT. P. Aci^ S. o3 — Transfer 
■ pB^iderde Ute. 

The plfi, heild an: unregistered mortgage 
for Hfi/.SO'iaieejit^ vSiy wSioi^- 


^C.P. CODE, (1908)8,57. 

! he obtained a decree in 1899 and in executioii 
purchased the mortgaged property himself at 
a Court- sale in 1901. He also obtained 
formal possession but not actual possession 
which was with deft. No. 1 who was 
subsequent mortgagee with possession. 
M had mortgaged the property to deft. 
No. 1 by five registered mortgages in 1S92, 
1897, 1398, 1899 and 1900 , and bad placed 
him in possession of the property. In 1903 
M sold her right in the property to deft. No 
1. Deft. No 2 was a purchaser from deft. No. 
1, The pifi. sued in 1912 to recover posses- 
sion of the property, or, in the alternative 
to redeem the subsequent mortgages executed 
by M. The defts. resisted the suit on the 
ground that the mortgage debt of 1381 having 
been satisfied in 1900 by M the decree and 
the sale in the suit of 1901 were fraudulent. 
The plfi, contended in reply that the question 
of fraud in the execution of the decree could 
not be investigated upon a vague plea of fraud 
in the written statement in a redemption suit 
and that the plea of satisfaction nf the mortgage 
decree prior to the Court- sale could not be 
entertained, since the adjustment had not bean 
certified, in view of the provisions of 0. -XXI, 
R. 2:— 

BeJd, (!) that, under the provisions of S. 57 
of the C. P Code, a question relating to the 
satisfaction of a decree waa a question arising 
in execution whicb must be tried by the exe- 
cuting Court under that section or at the. 
discretion of that Court in suit, in either of 
which cases the Court would be a Court pre- 
cluded from recognising the adjustment ; 

(2) that it was very undersirable that the 
defts. should by the plea of fraud be permitted 
after the lapse of many years to call in qnea 
tion a title acquired at a Gouit'Sale which 
was never challenged by the judgment-debtor 
though she was alive at the time of the trial 
of the suit ; 

(3) that, though the Court had inherent 
' powers to allow, in a proper case, the investi- 
gation of a question of fraud in order to prevent 
injustice, there was no question of injustice 
here, for any investigation of title prior to 
deft. No, l*s purchase in 1903 would have 
disclosed the decree and Court-sale in the 
mortgage suit of 1899 ; 

{ij ' that the mortgages of 1889 and 1900 
efieoted during the prosecution of proceedings 
in the suit of 1899 were iuefiecfcual as against 
thepifi. - ' /■; 

(5) tl^tthe.plff.-wes _ entitled tafedeem'the' 
first three mortgagea in favour of£de£t. No. !■ 
as the purchaser of the right, title and^iatereat 
.of M. : who was entitled to ; redeem them: at; A^he’ 
■ date of the^ Court- sale, f Scott, O.J. and BhaHf 
■P) MQltU tJ. Hasan. 20 Bom, It, R/829. 

I . , ■ - .==58 -I, C, 133. 

f ^ -■ ' ■ - ■ - ■ 

57 — Question relating ig exeoutiiyn 
—BGceiver appoiniinent of hvexe&i^on proceeds 
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ing — Subsequent order refusing to discharge 
appeal agai^nsty whether lies 

Whera a Receiver is appointed in execution 
proceedings the question as to his discharge is 
a question relating to the satisfaction of the 
decree, and therefore, an order refusing to dis- 
charge the Receiver falls under S. 4T and is 
appealable. {MulUch and Thornhill, TJ,) 
Maharajah Sir Eambshwar Singh 2 ;. 
HriENBRA Singh. 3 Pat, L, J. 513= 

46 I. C. 655 

S. 47 and 0. 41 R. 5 (3)— Security 

ordered by Court under O. 41, E. 6 (S) — Immo 
veahle property given as security by the 
judgment 'debtor — Realisation of security in 
execution — Propriety —Separata suit whether 
necessary — Matter arising in execution. See 
(1917) tDiG. COL. 163; SHBEAMANIA 
CHETTTAK V. RAJA RAJESWARA SETUA- 
PATBI. 41 Mad. 327=34 M. L. J. 84= 

(1917) M, W. K. 872= 

6 L, W, 762=43 LC. 187. 

.. ■ Sfi. 47 and 11— by prior moriga- 
gee— Puisne mortgagee party— Decree and order 
absolute— Fresh suit by puisne mortgagee. 

Where a puisne mortgagee was a party to 
the suit by prior mortgagee and a decree was 
passed under S 88 of the T. P. Act which 
made no mention of the puisne mortgagee's 
right to redeem and the properties were sold 
privately after order absolute and puisne 
mortgagee brought the present suit for 
redemption 

Held that the suit is not barred by 3. 47 as 
the prior decree did not provide for the working 
out of the rights of the puisne mortgagee. 

outer . — Even if the decree provided for re- 
demption of the puisne mortgage S. 47 will not 
be a bar. 

Held also that S. 11 will be no bar to the 
present suit. 40 Mad. 77 at 92 doubted (.42/- 
Img and Krishnan, JJ.) Beahiianandam 
Venkata Lakshmi' nabayana rao v. 

ALLAATNENI YBNKAYYA. 

(1918) M. W. N. 902 

Ss. 47 and 145— Surety — Decree- 

holder taking surety- bond outside court— 
Enforcement of surety- bond in execution not 
permissible. See C. P. CODE, S. 145. 

8 L. W, 507. 

— S, 47 ExpL— *‘Deft. apinst whom a 

suit has been dismissed,'* meaning of— Person 
properly tmpiaaded, but against whom suit is 
dismiss^ as plfi. abandoned part of his claim 
—Whether a party to suit within the meaning 
of S. 47 — Madras Proprietary Estates Village 
Service.' Act, S. -IT-^Mortgage of village service 
.inam. lands after the grant ut the title deed of 
enlmnahisement but before, the noiifioation— 
Whether valid and operative. See- il9l7) 
DIG, COL, 164 : SANNAIWA' V. RaDHABAI 
41 Mad 446=34 M. h J. 17= 
' (1918) M W. S: 23=22 M. L. X. 532=; 

7 li/ W: ^4=431.0, 938 


! C. P. CODE, (1908) S. 48. 

I S. 47 (2) — Suit — Conversion of into 

j execution application— lAoiitatioiiy defence of. 

A suit cannot be treated as an execution 
application where the effect of doing so would 
be to prejudice the deft, in his plea of limita- 
tion. (Abdur Rahim a7%d Hapier, JJ.) K a T HI. 
AYASAMI MAICKER V. RAMABHADRA NAIDU. 

45 I. G. 608- 

j - — S, Applicability of, to pmdmg 

proceedings in execumn. 

The mere fact of the coming into force of 
the new G. P. Code pending a suit on. a mort- 
gage does not make the new section 4S 
I applicable to proceedings in execution of tbe 
I decree in that suit. {Fletcher mui Huda^ Jd ) 
i Syam Ghand AIaiti V. Baikuntha Kate 
1 Mandal. 47 1. c. 143. 

— — S, 43 — Execution — Eevitor of former 
applicatkn for execution— Limitation Adi 
Art. 181 applicable. 

a. 4S of the G. P. Code, 1908, has no 
application to the case of a revival of an 
antecedent application for execution which 
has been in suspense by reason of some bar or 
which has been stayed pending the detarmina- 
} fcion of a subsequent litigation* The period of 
limitation in such cases is that provided by 
Art. 181 of the Dim. Act, 1908, namely, 
three years from the data of the removal of 
the bar, {MuUick and Athinsony JJ.) SAKIKA 
Bibi V. Ganesh Prasad Bhagat. 

3 Pat L. J. 103= 
5 Pat. L. W. 21=44 I C. 560. 

- — ^ — —5. 43 — Limitation — Startkig point— 
Date of decree— Decree dravm up filially some 
time after the iudgment — Effect oft 

On the 17th November 1397, the Court to 
whom an award was presented, ordered it to 
be filed and a decree to be made in accordance 
with it, In 1693. when an application was 
made to execute the decree, the deft objected 
that no executable decree had as yet been 
drawn up. The decree was on plff.’s application, 
amended on the dSth January 1898, so as to 
j bring it into consonance with the award. The 
I decree, which was passed for Ks. 66,576, 
ordered payment of Rs. 0T6 and Ba. 6,000 
forthwith. Pill, after several applications in 
time filed the present application on the •2nd 
' of December 1909, to execute the decree, 
j Heidi that, as regards the amounts of 
I Rs. 575 and 6,000, the correct starting point 
was 17-11-1897 and the application was barred 
by 3. 48, C.-P. C. (Datchder^ A. C. J, and Kempi 
J.) NARSINGILiO V. BANDU. 

42 Bom.309=2p Bom.L. R. 481=46 i. C. 107. 


S. 48 (0. C. S. 230) — Af 05 icy-d-ecree- — 

Decree for sede of properties on default of pap’ 
of mortgage - atn^unt— Combined decree 
— LiTniiaiion. 


A' decree providing for payment of the 
gags monsj and for the sale of the propefti^ 




C.P.CODE, (ISOS) S.48. 

of th-Q mortgagor on default is a decree for 
payment of money within S. 230 of the C. P. 
Code of 1882 where an application for sale of 
the non-hypothecated properties is made more 
than 12 years from the date of the decree it is 
barred and cannot be taken to be one in con- 
tinuation of a prior application for sale of 
the hypothecate properties. (Abdnr Balmn 
md Kumaraswa^i Sasiri, JJ.) ThiagaRAYAN 
V. KANNUSAMI PliyLAI. 53 I. C. 122. 

— g 45 Q 34^ ^ 6" Mortgage dccree 

'—Combined decree — Application for execution 
against other properties of mortgagor — Limi- 
tation — Starting point. S 06 (1917) DIG. COL. 
166 , esulnaLoan CO. V, Jkanendra.Nath 
BOSE. 22 C.W.K. 15S=4S I.C, 536 (P.C.) 

— g, ^^Snhsequcnt order-^^Meaning of 

— Order^ giving Hm-e /or ’payment by executing 
courts Act^ S, 15 — ISlxclusdon of 
time* 

- The expression “subsequent order” in S. 48 
(b) of the C. P. Coda means a subsequent order 
made by the Court which made the decree and ■ 
acting as that Court and as a Court executing ' 
the decree. Where therefore a Court executing j 
the decree,' allows a judgment debtor two j 
months* time to pay up the decree, the order i 
allowing the time is not a subsequent order 
within the meaning of S. 48 and does not give 
a fcesh period to the decree holder to execute 
the decree. The order giving time is not an 
order staying execution or an injunction and 
in computing time that period cannot be ex~ 
eluded. {Richards, 0, J.) JUBA WAN t. MAHA- 
BIB BUBE. 40 All. 198=46 A. L. J. 71 

=341.0.24. 

ss. 61, 72 and 0, 21. B. 30. and Sch. 

Iil“-Money decree —• Exeoution— Temporary 
alienation of judgment- debtor*8 land to 
deoree^holder-^ Application for—Order on— 
Jurisdiction of Asst. Collector and Collector 
sitting as Eevenue Court. See (I9I7) BIG. 
COL. 167 ; AHMAB KHAN v. PABMANAND. 
3 P. R. (Rev ) 1917=7 P, W. B. (ReY) 1917 

=43 I. CV366 

■ Ss. 63; a'nd 2 (il)— for injmio- 

tion agai'iiat two adult ynembers of Joint family 
^Deaths of the aduU members— Bzecution 
agahisi other mciTihers yict parties to the suit — 
Liability —Legal repYeseniative, meaning of~ 

A decree for injunction was obtained 
against two members of a joint Hindu family 
which consisted of other oo-parceners. After 
■the deaths of the defts members, the decree 
was sought to be executed against the surviv- 
ing op, parceners who wets not partiaii to the 
L decree* ■ 

that the decree could not be executed. 
.■■Bgahist the surviving co-parceners, for on no 
confifeuctiem of the words “legal represents- 
L tivuV' could the membefs of a joint Hindu 
■ . fandiy be btodgi^ within the deuoition of the’ 
terip' oOBtftined in ;{11) of the G,P* Code, 


C, P. CODE, (1908) S. 60. 

Per Beaman^ J . — S. £3 of the G. P. Coda has 
been enacted especially toenforce one racognis' 
sed rule of the Hindu law, namely, that 
j members of the joint Hindu family may not 
I escape the payment out of the joint family prcK 
1 party of any debt incurred and decreed against 
I their father before his death provided that 
j such debt is not tainted by immorality. The 
I object of the section is limitative, and is in- \ 
j tended to give efiect to a well-known rule of 
! the Hindu law referable to a leligious rather 
than legal sanction which might otherwise 
have been rendered nugatory by the definition 
of 'legal representative” {Beaman and Heaton, 
JJ.) ChUNILAL V. BAl Mani- 
42 Bom.5C4=20 Bom. L.R 660=46 I.C. 746. 

S. 54 and 0. 21, R, 11 (2) lY- Adminis- 
tration suit — Execution of decree in, method of 
— Leoree, amendment of. (1916) BIG. CoL. 
195; MAUNG PO- win v. Ka TIN. 

10 Bur. h T. 206=8 L. B. R. 338=36 I C. 

335. 

S. 54 — Partition by Colheior— Civil 

Court not competent to re-open- 

When the Collector, acting under S. 54of 
the C P. Code once effects a partition, it is not 
competent to the Civil Court to entertain any 
application seeking to re open the partition. 15 
Bom 627 foil. {Beaman and Heaton, JJ ) 
BHIMANGAUDA v. HANMANT. 

20 Bom L, R. 411.=46 I. C. 10 

S Partition^ Revenue p&^jing es- 

tate— Jurisdiction of Collector and Civil Court 
—Extent of Bengal Estates Partition Act' (V of 
1897), S. 12. 

A Civil Court has jurisdiction to exectute a 
decree for partition of a revenue paying estate 
provided that it does not assume jurisdiction 
to partition the liability for the land revenue, 
so that in the event of a party applying to the 
Collector for partition of the land revenue after 
partition has been effected by the Civil Court, 
it would be open to the Collector to reconsider 
the allotment of the shares granted in the Civil 
Court pcoceedinga. {Chapman a'nd AtMuson, 
JJ.) Bebi Saean Singh «. Eajbanb nata 
BUBEY. (1918) Fat. 134=6 Fat. 

L. W. 9~16 I. C. 895. 

— ’S. 66— Arrest of judgment debtor— 

Application for, not to ba refused on the 
ground that he resides out of juiisdict-ion. See 
C. P. CODE. O 21, K. 37. 3 Pat- L. 3. 96. 

—8. 60— Decree for mesne profits — ^Hot 

to be sold under S. 60— Procedure under O.- 21, 
R. 53, 0. P- C<3de, See C.P. CODE O. 21. E. 63. 

(1918) Pat. 267. 

' - - ■ . ' 

S. 60— Eight to improvemeftts of - a , 

Hfflgeni Tenant, if can be attached and sold. 
See ADIYASANTANA law; AIULGENI TENANT. 

(1918) M.W- .N. 887. 
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C. P. CODE, (1908) S. 60. 

“S. 60 (c) and O, 21, R ^2—Exemtm\ of 

decree— Sale hi execution — Rouse of— Agricul- 
turists— 'Exemption from liability to sale — 
Issue raised in a separate suit by tJic iudgment- 
debtor that house was net saleable — Estoppel. 

In eseoution of a money decree passed 
against the deft, a house was sold and it was 
purchased by the plff. The deft raised no 
objection to the sale which was duly confirmed. 
The plfi. having obtained, formal possession 
brought a suit against the deft. for the recovery 
of actual possession. The suit was resisted 
on the ground that the deft, was an agricul- 
turist and consequently the house was exempt- 
ed from liability to sale under S. 60 (o) of the 
C. F. Code : Seld that deft, having allowed 
the auction sale to take place without objec- 
tion and that sale having been confirmed it be- 
came conclusive as between the parties, and 
the purchaser acquired a vested interest in the 
property sold and the deft, was precluded from 
questioning the validity of the sale and the 
title of the purchaser. iBa^ierji and Byves^ 
JJ.) Lai/A Ram u. Thae UR Prasad. 

16 A. L. J. 691=47 I. 0.957. 

> — S 60 (c) — Souse of agi'icuUurisis — 
Liability to sale m execution of mortgage decree. 

The house of an agriculturist is liable to sale 
in execution of a decree on foot of a mortgage 
made by him, when such house is not an 
appurtenance of-his holding which he is forbid- 
den by law to transfer. {TuAballt t7.) Nirbhay 
liAD t3. KADDAN. 45 I. C. 546, 

50 Liability of, 

for attachment 

Bhrt jijimani is a right to personal service 
within S, 6 (/) of the C-P-Code and is therefore 
exempt from attachment and sale in execution 
of a decree, notwithstanding that in the e^e cf 
Hindu law such a right is immoveable property 
(TudbaU, J.) DURGA PRASAD v. SKAMBHU. 

43 I, C. 65D 

— S. 60(g) — Grant of jagir, whether of 

land or of remnue— Grant jor maintefiance — 
Political pe^hskm— Liability to attaeJment in 
theAimids of the heirs cf the dome. 

' A Government sannad purported to grant the 
‘taluka* of a certain pargana, together with 
all lands cultivated or uncultivated, to one K 
for life as revenue free jagir by way of 
maintenance and went on to say that after the 
death of K the said ‘ilaka' will continue to 
stand in . the names of . his children and 
grandchildren as a permanent zemindari 
assessed to' a light amount of jama, . ; - 

> HeZiJ, that the grant.to K was of land rather 

than of revenue charged on the land and was 
not a political j^nsion within S.- 60‘(g)of. 
the 0. P. Code. . * . ' 

. The word “jagiri^ primarily points to occu- 
; .^noy, though it may he.ocoupanpy of an ©See 
, / such as that ot tsoilecior of revenue. Where 
T}-'- -So^evert a jagir held for life oj^y is, as in this 
used in contra-diabinction toan .Haha 
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C. P. CODE, (ises) S. 64. 

held as a permanent zemindari, it is an almost 
necessary inference that the occupancy referred 
to is an occupancy cf Imd. 

ihongh the grant to K was expressed to be 
for this maintenance, it was not so in the case 
of his descendants who became absolute owners 
of the property. 

That in the hands of the latter ihe subject- 
matter of the grant was liable to attchment 
in execution of a decree. (Z^ord Parker of 
WoMinqton) Musammat SaKIISA Bai v. 
KANIZ PatbiA BeGAM. 22 C.W N. 577= 
il9l8) M. W H. 384=47 1. C. 632 (P.G.) 

S. 60 (1) — Pay of non-CommiEsioned, 

Officer if liable to attachment— Army Act, Ss. 
136 and 144. See (1917) BiG. COD. 169; 
Santa u.Battebsley. 

11 Bcr. L. T. 130=421. C. 90y 

S. 64 — Aitachmmit of property — Pro- 
perty falling to another by reason of an award, 
pending attachment — Whsilur takes effect, 
subject to attachment — Lecree in terms of ilic 
award — Subsequent purchase by aiiachhuj 
creditor — Good only subject io the decree. 

Where during the pendency of an attach- 
ment on a property of the judgment debtor it 
is awarded to another person by arbitration 
the award is not a private transfer under S. 64 
of the C. P. Code as it only rea^gnises a pre- 
existing title, and the attachment and the 
consequent execution sale only take eSeefe 
subject to the award 

Where before the execution sale, a decree is 
passed in terms of the award, the title by the 
sale is subject to the decree. [Spencer and 
Krisknan, LJ.) KaSI ViSVAN ATHAN CDETTIAR 
V. RAMA&WAMI NADAR. 

35 M. L. 3 . 441=24 M. E T 477= 
a L. W 582=4S I C. 123. 

— — — S. 64 and 0 21, R. Bl—Execuiimirof 
decree — Rival applica^ds — Transferee from 
orighml decree- holder — Lecree- holder attachiiig - 
decree — Dismissal of execution aoplicaHon for 
de f auU— Effect of on attachment— Rights of 
transferee^ 

Where A and J obtained a decree again^ 
W in a contribution suit and B haying obtain- 
ed a decree against A sold it to G and G took 
out execution and got himaelf substituted in 
place of B and attached the decree, obtained by 
A against W hut G*s execution -case was 
dismissed for want of prosecution on' XGth July 
1917. Subsequently on the Wth August 1917 
one Amirul Hasan purchaaed -the decree 
against W. : Then on the- 9th September G 
filed an application for .execution of the decree 
which he had attached already and on the 5th 
November Amirul Hasan also applied for 
subsMtution blhis name and execution of the 
saode decree : - - 7 ,/ : * . „ 

L. that the attacbaient which was mads 
Uh-Ohler to enable G .to.take put exeoafeiph: 
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C. P. CODE, (1903) S. 73. 


,C. P. CODE, (1908) S. 91. 


rmiey ^ciid cut gJ court— Rem^dij hy suit 
aUenmiivd and not the only remedy. 

The petitioner and respondent obtained two 
money decrees against certain judgment- 
debtors oi w^hom some were common to the 
two decrees. On 19-9-16 in execution of 
petitionor’s decree certain properties of the 
common judgment- debtors were sold and 
puTcbased by him. On an application made on 
18-9-16 petitioner bad been allowed to bid at 
tbe sale and was ordered to pay into Court one 
ninth of the amount of his Md in cash, the 
remainder being set oli againt the amount of 
bis decree. Meanwhile on the 14th August 
respondent had applied for the execution of 
his decree, and on the '21st September before 
petitioner’s bid was in fact accepted by the 
Court applied for rateable distribution of the 
sale-proceeds. 

Seld, that the application came under S- 73 
of the 0. P. Coda and that respondent was 
entitled to rateable distribution of the proceeds 
of the sale, inasmuch as although the money 
remained in the hands of the purchasing 
decree holder the petitioner, it was, open to 
the Court to direct him to pay that sum into 
Court and it was therefore, in the power and 
nt the disposal of the Court and was held by it 
within the meaning of S. 73 ; and that a re- 
fund of this kind might be enforced by process 
in execution. {Taunon and Neivbould, i//.) 
BUOY KUMAB ADDYA V. RAMA blATH BAR- 
MAN, ^ I* 715. 


■ ■ — 'S 80 — Public officer — Mala fide act'ion 
in discharge oj his duties— Mot ice under S, 80 
ivhetlLer essential before suit— Act purporting 
to be doyie in his of f icial capacity — Meanifigof 

Where a public officer in the discharge of his 
duties acta ruola f ide^ he is entitled to notice 
before action under S. &0 ot the G. P. Code. 21 
Cal, 531 appr. 7 Gal. 499 ; 2t> All, 220 diss, 

Per Chief Justia^ : The expression act 
purDorting to be done in bis official capacity ” 
in S. 80 of the C. P. Code means “ an act 
intended to seem to be done by him in his offi- 
cial capacity.” 

Pei Sadasiva ly^r , d > — An act done by a 
public officer would purport to be an act done 
in his official capacity not only if it was 
properly and rightly ^ done by Mm in such 
capacity and within his powers, but also if it 
has such a reasonable resemblance (though a 
false or pretended resemblance) to a proper and 
right act that ordinary persons could reason- 
ably conclude from the character of the acts and 
from the nature of his offinial powers and 
GUties that it waS done in his official capacity. 

Per Spencer, J . — The word ” purporting '* 
covers a profession by acts or by words or by 
appearance of what is true as well as what is 
not true {WaUis^ 0, Sada^iva Iyer mid 
Sjjencer, JJf SAMANTHALA KOTI EeDDI u. 
POTHUEl 8UBBIAH. 41 Mad, 792=* 

84 M. L. J. 494= 
23 M L.T. 35=(1918t M.W 414= 
7 L.W. 586=43 I.C. 86. 


S 78 (2)— Suit for reficnd of assetSf 

not maintain^e before assets are rateably 
, disti'ibuted - 

' A suit by a piffi (a decree holder) for refund 
of assets before the aotrual distribution of them 
to the other deoiee -holders is premature and is 
liable to be dismissed, {Pudball and A 
Baoof, JJ*.) Bam Chakdea Naik Ealia 
BAGHUNATH SAB.AR SINGH DEO. 

16 A. L. d. 530=46 LC- 101. 


— S. 80— Suit against public servant— 

Notice, necessity of, Bench Clerk of Sub- Judge, 
See (1917) DIG COL. 174; NGA. MEIK v NGA 
Gyi. 11 Bur. L. T. 95=40 I. C. 677. 


S. 86 — Suit agaiftst—Ruliyig Prince — 

Sub?nission to jurisdiction in trial court — 
Waiver. 

Where a Euling Prince having Sovereign 
powers, submits to the jurisdiction of a Britinh 
Court, no objection to the maintainability of 
the suit can be subsequently raised by him in 
the Appellate Court on the ground that the 
consent of the Govemer-Qeneral in Council 
had not been obtained under S. S6 of the G. 

^ ! P. Code' prior to the institution of the suit 

cefinition is not satisned by a case where long {Flctoher and Sniithar, JJ ) MahaRAJA 
delay in payment brings abouc a position in ! BIEENDRA KisEORE MANIKAYA BahaDUE v. 
which discharge of ihe debt is impossible, the i HabhhaT ALI. 46 LG. 863. 

debtor being a man of suScient intelligence 1 
to foresee tIicjgsuU of his inacticn. ; 

Whether a particular gain is iinconscionabla j 


— — — S. 74 — ' PenSiy — Unconscionable 
bccrgam— Power of court to relieve against 
A bargain is unconscionable when it is such 
as no man in his senses and not under delusion 
would make on the one hand and no honest 
and fair man would accept on the other. This 


or not and whether a particular stipulation 
constitutes a penalty or not are questions of 
fact rather than of law. {Drake Brockman^ 
if.iC.) 'DEORAO V. AMBADAS. 

14 M. L. B. 21=43 L C. 953. 

' — B 80-- Noticeunder— Time spent in 
against Secretary of State under S, 104- 
' H- ofthoB. T, Act— No. deduction of time.'j 
XV ACT, . 46 I. q. 899. } 


S Ql—AirplicablUty of— Village path* 

vjay-' Oostriiciion lo — Public nuisa^icc— Eight 
of -suit. 

Xhe public at large are not affected by the 
obstruction of a pathway which only the in- 
habitants of a particular village have the right 
to use. A suit for a declaration of the rights 
of the inhabitants cf the village to the use of 
a pathway is not governed by S. '91 of the 0. 
P. Code. [Fletcher and Buda, JJ,) NaGENDRA 
Nath MAZDMPAE O. BANWARI Lili.DAS. 

46 t q. 970, 
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C. P. CODE, (1908) 3, 92, 

S. 92 — Accounts — Trustee "raising up 

trust and private funds — Onus of, showing 
that particular acquisition is not trust property 
on trustee. See TRUSTEE. 

(1918) M. W. N. 786. 

— ^ S_ ^2--ApplicabiUty—DefcjCt, irusUe — 

Suit fo}- his removal, for appointmerd of trustee 
mid for vesiijig trust property in him — Court fee 
'^Dmth of one of plamiiffs obtaining saneiion 

-Effect 

A suit brought for the removal of a person 
who is a de facto but not a dejiire trustee, for 
the appointment of a trustee and for vesting 
trust property in him is a suit falliug under 
S, 93 of the Code. It is not necessary to stamp 
the plaint in such a suit with a court-fee stamp 
calculated ad valorem on the value of the trust 
property. 

Serrible, that the death of one of the plffs, in 
a suit under S. 93 of the Code would not cause 
the abatement of the suit. Where, pending 
such a suit brought with the necessary .sanction, 
one of the plaintiS die the suit does not abate, 
{SCott-Sm.ith, J,) GOPI DAS v. LaD DAS. 

97 P. R. 1918=57 I. C. 983 

S. 92— Brencb of trust — Public Trust- 

Hereditary trustee*- Removed — Grounds- Trustee 
spending money not required by terms of endciu- 
meni — Bight to re-imbursemeni — Trusts Act, S. 
23 cL (c) — Applicability to public. 

A hereditary trustee is liable to be removed, 
if bis continuation in office is likely to endan- 
ger the interests of the institution. 2 Mad. 197 
ref. 

The grounds wliich justify a Court in remov- 
ing trustees are well espressed in Story’s 
Equity Jurisprudence, B. 1289, adopted by the 
Privy Council in 9 Ap. Gases 371 and the 
principle enunciated there in the case of a 
private trust is applicable a fortiori to trustees 
of public trusts. 

In cases of positive misconduct. Court? of 
Equity have no difficulty in interposing to 
remove trustees who have abused their trust. 
It is not indeed that every mistake or neglect of 
duty or inaccuracy of conduct of trustees which 
will induce Courts of Equity to adopt such a j 
course, But the acts or omissions muse be such 
as to endanger the trust property or to show a 
want of honesty or a want of a proper capacity 
to azecute the duties or a want of reasonable 
facility.” 

The court’s duty is to look entirely to the 
interests of the trust, and where the circum 
stances show that it will not be for the benefit 
of the institution to allow it to remain under 
the management of a hereditary trustee, he 
ought to be removed. 

Want of capacity to manage the trust 
properties is a sufficient ground for removal 
of a trustee. One or the most important 
duties of a trustee is to keep separate accounts 
and to keep the ^rust property separate from 
his own property ; and if that is not done and 
difficulties in taking accounts thereby arise. 


C. P. CODE, (1908) S. 92. 

every presumption is to be made against 
the deft, and in favour of the trust. 

A trustee of a public charity who chooses 
year after year to spend monies not required 
by the terms of the endowment out of his own 
pocket should not be allowed credit for such 
expenditure. 

The duty of the trustee is to carry out the 
directions of the founder and not to encumber 
the trust property by systematically incurring 
expenditure beyond the limits of the income 
of the trust property. 

S. 23, cl. (a) of the Trusts Act which makes 
a defaulting trustee liable to account for 
compound interest with half-yearly rests 
applies to private trusts ; and to cases of 
public trusts, a rule of that nature can only 
be adopted with such modifications as the 
circumstances of such case require. 

Where the Lower Court exercised its 
discretion properly the Apellate Court would 
not interfere, (Abdur Rcdiim and Bum^ JJ.) 
RAJAH OF SALAHASTI v . GANAPATHI IYEB,. 

(1918) M. W.N, sas, 

S, 92— Charity— Suit in respect of— 

Pcrsotis having interest— Meanvig — Hindu ham 
—Sons lic^ility to pay mnounts collected by 
father as trustee and misappioprialed by him 
—Avyavahariha debts — Meaning — Trustee — 
Suii for ace&uni — Period of accounting — Power 
of Court to fix limits. 

Persons who are residents of the locality in 
which a choultry is situated and are members 
of the community for whose benefit the 
choult>y was founded have a sufficient ’inte- 
rest' therein within the meaning of S-9 2 of 
the 0- P. Cede and are entitled to institute 
a suit under that section in respect oi it. 

Under the Hindu Law a person is liable to 
account for amounts collected by his 
father and grandfather in their capacity as 
trustees but subsequently misappiopriafced by 
them. The fact that^ the misappropriation 
would amount to a criminal ofience does not 
afiect his liability. 

Aleaniug of “Avyavaharika” debts in the 
Hindu Law. 

Courts have a discretion in fixing the period 
for which accounts should be rendered by a 
trustee of a chanty. 

In a suit against a Hindu for an account of 
monies collected by himself his father and 
grandfather in their capacity of successive 
trustees of a charity and not accounted fo: 
their Lordships held the defendant liable-only 
for the collections made during 13 years 
prior to suit though the period of mismanage- 
ment related to a much longer period. {Wallis ^ 
0 * J.and Seshagiri Aiyar, J.)Garuda Sanya - 
SAYYA tJ. NEBELLA MUBTHENNA. 

35M. L‘J.661 

-B. S2 — MuiwalU of wakf property^ 

Appliedion to b$ appointed — Ejection ofby^ht 
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Jxidge—Di. Judge ■wnjilier has poivers oj a Jcazi 
^^Petitioners lohetler to he proceed bp apglicaiicn 
or bp suit. 

An appliGation was made by a person to the 
District Judge to be appointed Alutwalli of a 
wakf property but the District Judge refused 
to deal with, the matter on application on the 
ground that the petitioner’s only course was to 
proceed by suit under S 92 of the C. ?. Code. 

Held, that it may be conceded that the 
District Judge has the powers of a Eazi but 
it doesDct necessarily follow that the petitioner 
is entitled to proceed by application or that 
the District Judge has no power to relegate 
her to a suit. 20 C. W, N. 113 and 20 OWN. 
IXS ref, (^Pichardson and Walmsley, JJ.) 
jAMHiA EHATXJN V. ABDUL JALID MEAH. 

23 C, W. N. 138. 

— S. 92 — Public Trust — Breach of ec^idi- 

tionby mohunt—Dt. Judge ordering suspen- 
sion on mere repori — No suit filed — Jurisdic- 
tion— Ini erf ere^ice in revisio7i. 

The 0. P. Coda gives no powers to the Dt. 
Judge to take any action in order to protect 
property forming the subject-matter a public 
endowment unless and until a regular suit 
is filed in his Court under S. 92, ahd when 
the Dt. Judge exercises any of the powers 
vested in him under that section he acts 
without jurisdiction. The High Court ^there- 
fore interfered in this case in its revisional 
jurisdiction and set aside the order of the Dt. 
Judge suspending a Mohunt when there was 
BO suit before him under S. 92, (Tudhall and 
As Paoof, JJ.) MOEUNT DARSHAF DAB v. 
The Coliectob of Mebeut. 

16A L J.7«2=:47I.C 850, 

— * S. 92— Public trust — ^Dedication — Will 

— Appointment of vars to perform charities 
with properties of testator— Complete dedi* 
cation. 5^0. BED. ENDOWMENT. 

47 I, C. 611. 

-S.92 — Public trust— Deed of endao- 

meni‘ silent as to^Extrinsnc evidence of user 
etc., adinissibiHiy oft to prove character of trust. 

Where a deed of endowment did not express- 
ly state whether the temple built by the 
executant was intended for private or public 
' worship, but it was found- from extrinsic evi- 
dence that iBe executant was anxious to obtain 
religions oenefit for her soul* that the ' temple 
had been from its very beginning open to the 
public for worship and that the customary 
religious festivals had been celebrated there in 
a public manner 

Heid, that under the above circumstances', 

- the trust may be taken to be a public trust, 

erected for religious purposes. {Siuuri and 
Knnhciya Dal, A. J. C,) Laeshmi EUKWar 
«. TtURWAR; 5,0. I/. J, 97=i:45 

' ^ I. G. 231, 


C. P. CODE, (1908) S. 92. 

S. 92--PubIic irust—Suii bp worship- 
pers for removal of trustee — Sanction of Advo- 
cate-General or Coliectcr—Kccessiip — Absence 
of-Enect. 

A suit brought hy persons claiming to be the 
worshippers of a shrine and beneficiaries in 
the property attached thereto for the removal 
of the trustee thereof falls under S. 02 of the 
Code and. if instituted without the consent in 
writing required by the section, the relief for . 
the removal of the trustee cannot be adjudi- 
cated upon iShadi Lai and Chevis, JJ.) MD. 
ABDUL KADIR V HUSSAIN BiBI 

11 P, W. R. I918r=45 I. C. 379, 

— I S. 92 and 0 1 R, 8 — Representative 

suit — Jurisdiction to frame scheme. Sse 
0. P. Code, O. i R. 8. 24 M. L. T. 20™ 

45 I C. 423, 

• S. 92 — Eight to sue— Wco' shippers 

of a public temple. 

Persons having a right bo perform worship in ' 
a temple intended for public worship are com 
potent to institute a suit under 8. 92 0. P. C. 
{Stmrt mid Kanhaiya Lai, A, J, C.) LAESHMI 
KUNWAR V. Muraei Kunwar. 

5 0. L, J. 97=45 I. C. 213. 

• — "S. 92. — Scheme — Alteration in — 

Remedy by way of applicaiicn— Fresh suit 
mmecessary. 

A Court which has sanctioned a scheme for 
the administration of a charitable trust is 
competent from time to time to vary the 
scheme if the exigencies of the case may 
: require, without the necessity for a fresh 
scheme suit. A-G. v Bovill (ISIO) 1 Phillips 
762, A G. V. Bishop of Worcester (1851) 9 Hare 
3V8 (1876) 1 A C. I : 28 M. 319 and 80 M. 138 • 
Ref. {Mocker jea and Beachcroft, JJ.) SaDU. 
phadaya Omeshanand OJHA V. RAVANES- 
WAR Prasad Singh. 43 I. C. 772. 

. S. 92 — Scheme — Cypres application of 

surplus funds— Power of Court— Limits of— 
Hindu Law - Recognition of the principle. 

The principal consideration where the objects 
mentioned by the dedicator do not exhaust 
the corpus of the fund, is to find out whether 
there was a general testamentary intention or 
purpose. Even though the object may be 
specified and the bequest otherwise definite if 
the law will not allow the application of the 
fund for the purpose, it may be that the Courts 
are not at liberty to infer a general . testa* 
mcntaiy intention in favour of charity in gen- 
eral and to direct the application of the property 
to other purposes of a charitable kind. 

The primary rule is to ascertain whether the 
object aimed at by the testator is to be carried 
out without making a new V/ill for him. 
Although there may te vagueness ■ in ths 
selection of the places .or in the allocaticn of 
the funds, so long as it is ascertainable that 
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C. P. CODE, (lb03) S 92. 

tlie testator had a particular object in view and 
that} he intended that the funds left by him 
should ba appropriated to that object, Courts 
are bound to sea that the persons appointed by 
the testator do not misappropriate. ' 

If ths Court can ascertain that there was a 
general charitable intention, the fict that the 
particular object for which the charity was 
intended did not esdsi or that the fund intend- 
ed for that charity could not exhaust the whole 
income, will not be any reason for holding that 
the bequest failed in whole or in part. If it 
appears that the don^^r intended that, in any 
event, the fund should be devoted to charity 
and that the particular institution was named 
merely as the channel by which that intention ; 
was to be efiected, the whole fund will be 
regarded as having been dedicated to charity 
and the Court will proceed to carry cut the 
intention of the tesiatoi on the principle of the 
cypres doctrine. 

"When grants made to religious institutions 
are not ear-marked or, if ear- marked, are not 1 
intended to exhaust the recurring income, and 
whenever they are made as a general thanks 
-ofiering, it is proper and legitimate to direct 
their application to the promotion of know- 
ledge- 

Indian Courts have ample powers to give 
directions towards application of the trust 
income, even though the trustee may not 
himself be competent similarly to apply it. 
The doctrine of cypres should receive as 
extended an application as possible so as to 
give efieot to the true intent and aim of the 
donor. His lapses, his ignorance and failure to 
understand the situation should not fetter the 
Courts so long as the purposes specified by him 
are not violated. 

Under S, 93 of the C. P. Code the Court can 
sanction a scheme on a cypres application of 
a charitable trust. (Ahdur Bahlm and Seyfia- 
girl Aiyar, JJ.) MUTEUKRISHNA NaICKEK 
V , Ramchandra IUiceen. 47 I C. 611. 

’ ^ S. Q2—ScJieme— Devasicom — Devas^ j 

worn helonging to viilcLgers—Mciiagemeni of — 
ScJismc framed by emvard made on submission 
by all villagers— Award made into decree— 
'AUeraiion of sciieme— Pezver of ma-Joritv of 
villagers o^ily io act, 

WbecQ a dispute regarding the management 
of a private temple was referred to arbitration, 
and the award in pursuance thereof was em- 
bodied as decree of Court, a majority of the 
villagers cannot, sometime later and without 
the aid of the Court, set. aside the provisions 
of the award as regards management, 

A consent decree cannot be set aside by the 
consent of parties without the aid of the Court, 

The proper course to have the scheme modi- 
fied in such a case is to bring a . suit * for ' the 
same. 

The Court should no^go- in^o a question not 
:raieed.m the pleadings. ' 


G. P. CODE (190S; S. 92. 

Sadasiva Aiyar, J". — Where a t-smple is 
al-eged to belong to a fluematieg body of 
persons li^e a caste and not to the public, it 
should be strictly proved. {Wi llis^ C,-7., Sada- 
siva Aiyar and SpeiiCer, JJ.) YSGNARAMA 
Dikshitar V . Gopala Pattab, 

(1918) M W. N. 595=8 L. W. 357= 

47 I. G. 548. (F. B.) 

S. 92 — Scheme -'Framing of. for hetUr 

managemeni — No breaek of trust. 

Even in cases where the trustee is not guil- 
ty of neglecting the trust or misappropriating 
its property, the court has nevertheless full 
discretion to frame a scheme for the better 
management of the trust i: under the circum- 
stances such a course is deemed to be in the 
interest of the trust. iStuc.rt, ooid Kanhcdya 
LaU AJ.C.) LAKSHMI KUNWAR v. MURABI 
KUNWAB. 

5 0. L.J. 97= 45 I.C. 213, 

^ S. 92 and 0. 1,K. 3-ScJienze suit — Part» 

ies— Trespasser or alienee— Suit against for 
recovery of possession of iriosi property— Aliev^se 
if a proper party io a scheme suit . 

Suits for recovery of possession of tnisi: pro- 
perties from third parties, from trespassers and 
from transferees, are not within the scope of 
S. 92 of the C. P. Code. 2 C. L. J. 431 and 24 ' 
Cal. 418 diss. 

It is outside the power of a J udge to make 
use of 0. 1, R 3 of the G.P. Code for joining a 
purchaser of trust property as a party to the 
proceedings under S. 92 {Scoidcrson, C. /. 
Woodroffe and Mookerjee, JJ ) MUNSHI 
Gholah r. Mollah alt HFFJZ. 

28 C. L. J. 4^47 I. C- 111. 

S- 92 — Scheme suit— Trustee de sofi^ 
iert — Lcng continued mamgement by — No 
miscond 2 tct proved — No hostile removal at the 
instance of strangers. ~ 

Where the deft. and his ancestors though not 
the lawful trustees, yet had been in office for 
rnany years, Courts would be disinclined to 
disturb the defendant’s possession and to 
depose him at the instance of strangers uncon- 
nected with the family of former trustees, 
except on proof of miseonduot or for the clear 
benefit of the trust. 

Where the association of strangers along 
with the existing trustee in the management 
is likely ‘to lead to friction, the existing 
trustee wilt ba allowed to manage the trust as 
the sole trustee, subject to an arrangement 
for exhibiting the accounts for the examina- 
tion of the worshippers ; and a scheme was 
framed on the lines adopted in 2o Mad. 219. 

' {Wallis, C, J. arid Speficer, J ) SUBBABATA 
Chettit V . Sir d. Subbabmania aiyar 

(1918}M. W. R.Vse. 

S. 92-“Scqp0 of * Suit, by newly ap^oint^- 
, m irudm against old trustee to recover kmd^ 



168 


167 THE YEARLY DIGEST 


C. P. CODE, 1190S) S, 92. ; 

and jncivecdjle property niesm profits, accounts j 
and daniciijes — Old miiktessars m possession also \ 
as trustee— iiSfot stranriers holding the land ad- , 
versely to trust — Rdioiaus Endowments Act, S. ' 
li — Courts jurisdiction. 

The plfi. who claimed to be a representative 
of the original donor and was a newly appoint' 
ed muktessar of a temple, sned the defte. who 
were the trustees and the old mukfeessars of 
the temple, to recover possession of land belong- 
ing to the temple *and the moveable property 
belonging to the deity and mesne prohts and 
accounts. The trial Court held that the suit 
was neither wholly governed by 3. 92 of the 
G. P. Code nor S 14 of the Eeligious Endow? 
meats Act and decreed part of it on merit s- 
The Dt. Court dismissed the suit on the preli- 
minary grounds that the suit was barred by 8. 
92 of the C.P. Code. The plfi. having appealed 

Held, (1) that the suit fell within the scope 
of S 92 of the C. P. Code, because it was a suit 
for the removal of the deits. from their posi- 
tion as trustees for the restoration of the trust 
property to the plfi. as the muktessar for taking 
accounts, and for damages for their wrongful 
acts of trustees : 

(2) that the defts, could not be regarded as 
strangers claiming to hold the lands adversely 
to the trust though they might not agree as to 
their obligations under the trust, since they 
were really trustees and as such they claimed 
to be entitled to hold the lands from genera 
tion to generation subject to the due fulfil- 
ment of the trust. 

Per Martm, J . — There is much which is 
common between the two sections (S. 92 of 
the G. P- Code and S. 14 of the Religious 
Endowments Act) but S 92 of the C P. Code 
is substantially the wider and provides inter 
alia for settling a scheme which is a jurisdiC' 
tion of a vary wide and beneficial nature. A 
plfi. may proceed for appropriate relief under 
either Act; and the opening words in S. 92 
(2) only mean that if he elects to prcceea 
under the Eeligious Endowments Act, he is 
not to be prevented from so doing by 8- 92. 
(Bhdh aftd Marten,, JJ ) Hansbaj v. ANAKT, 

20 Bom. L. R 955=:48 I C. 514. 

S. 92 Scops of suit under. 5^6 Maho- 

medaN Raw. ‘ 23 C. w. H 115 

— ——S 92 — Sitii luider — Compromise of, 
with the object of conferring benef it on pri- 
vate^ parties 

A court should not sanction a compromise of 
a suit under S» 92 of the C. P» Code under 
Avhich any portion of the trust proj^rties is 
-given to any of the parties. (Abdur Bahim 
drM Ssshagiri Aiyo.T: JJ.) MUTHUKRIBraA 
l^AlCKEli V. E A:\rACHA ^’DE A KAICKKN. 

47 LC. 611. 

— 9, -96 Compromise decree — Appli- 

caticn to set aside by person, not a party to 
the decree— Eetueal to set aside— Order appeal- 
able. Se4 G. P, OODB, O.' 43, R 1 (d). 

22 C. W. R. 671. 


C. P. CODE. (1908) S. 97. 

S. 96 (3) nnd 0. 23, R. Z-~Oo7isent 

decree, vzearAng of — Decree ba.sed on compro- 
7nise set up by one party and deyiied by the other 
— Appeakibiliiy of. 

Every decree which has incorporated an 
agreement, compromise or satisfaction ordered 
to be recorded under 0 23, R 3 of the C. P. 
Code is not ipso facto ‘a decree passed by the 
Court with the consent of parties” within S. 
96 (3) of the Code. It may deal only with a 
part of the subject-matter of the suit or it may 
be a contested agreement, compromise or satis- 
faction which has been the subject of an issue, 
trial and decision by the Court. 

The right of appeal generally given against 
all decrees by S, 96 (1) and (2) of the G. P. 
Code is only withheld by sub- section (3) in 
the case of decrees passed with the consent of 
parties. Sub-section (3) is limited to cases 
where the parties invite the Court to pass a 
particular decree and the Courts act accord- 
ingly. 

A decree based on a finding arrived at by the 
Court against the consent of one party, to the 
effect that the matter in dispute has been 
compromised, is not a decree passed with 
the couBent of prties and S. 96 (3) has, there- 
fore, no application to it. 

Where an alleged compromise is pleaded in 
bar of a suit, and the Court holding that the 
plea is established dismisses the suit, the 
decree cannot properly be described as one 
made under 0. 23, E. 3 of the C. P Code. 
{Stanyon, A. J C.) RENUKA v Onkar. 

46 I. C. 775 

— — S. 97— Mortgage— Foreclosure— Preli- 
minary decree — Persofuil liability for costs — 
Appeal . 

An appeal lies from a preliminary decree for 
foreclosure directing the recovery of the coats 
of the suit from the person of the mortgagor, 
{Prideaux, AJ.O) 3HEIBAM u, RaG-HUEAM. 

47 I. C. 542, 

- — ^ — “S. 97 — Preliminary decree — Appeal 
against, after final decre-6 if maintahiable. 

In a suit for partition instituted on the 5th 
July 1913, the preliminary decree was made 
on the 14th August 1916, and the final decree 
on the 11th Hovembet 1916, but was not 
drawn up or signed till the 18th November 
1916, anl in the meantime on the 16th Novem* 
berThe persent appeal was preferred against 
the preliminary decree. 

Held, that at the date when the appeal was 
perferred the only decree the deft, could appeal 
against was the preliminary decree, as clearly 
he was not able to appeal against the final 
decree of which he could not obtain a copy. 
The right of appeal given by S. 97, C, P. 0., ia 
not taken away by the mere fact that the J udga 
has passed the final decree. C.L., J. 90 raf. 
[Fletcher and Shamsul Huda, JJ). Bhag-ABAN 
Chandba kaibaeta Das u. issan Chan- 
BHA KABABTA Das. ' 22 C. W- N, 831. 

S =;46 L a 802. 
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C. P. CODE, (1903) S. 98. 

■—S. 97 — PrelUvJ.nnry decree — P^cvorsal 

of re odijication iherof \n <ippenl — Filial decrc? 
passed on the footing of the original prelimi' 
nary decree toheiher ceases to he operative. 

If a preliminary decree is reversed on appeal 
the final decree passed on the footing of that 
preliminary decree ceases to be operative 3? M 
29 and 37 Mad. 455 foil. 

The same result will follow in cases of 
modification of the preliminary decree which 
imperil the original final decree, is CXJ. 
214; 18 C.L.J. 228 and 20 C.W.N 1174 foU. 
(Ayling mid Seshagiri Aiyar, IJ.) CUNNIAH 
MUDADI zj. RANGASWAMI MUGAIiY. 

35 M. L. J. 361,=:48 I. G. 7. 

S. 98 (2)—' Applicability of— Appeal 

under S. 54 of the Land Acquisition Act. — 
Difierence of opinion between members of 
division Bench. See Land ACQK. ACT, S 54. 

35 M. h. J. 140 (F. B ) 

S. 99 and 0. 18, R- 2— Death of party 

before hearing of arguments— Legal represent- 
ative not brought on record — Judgment, 
pronouncing of— Irregularity. See C, P. CODE, 
O. 22, R. 6. 43 L C. 181. 

S, 99 and 0. 20, R, 2 — Judgment 

written and signed by judge who tried the 
cause— Judgment pronounced by colleague in 
open court— Mere irregularity. See C P. CODE, 
0. 20, E 2. 46 I. G. 618. 

— — S, 99 — Misjoinder of parties and 
causes of action— Objection to be taken or 
allowed in second appeal when no prejudice to 
parties. (Mittra, A. J. 0.) DHONIEAM 
MAKGNIRAM V. RAMGOPAL KANEBAil. 

43 I. G, 980 

S 100. See also SECOND APPEAR . 

S. 100— Error of Law — Testof—Fifid^ 

ing of fact-^ No jurisdiction to inter fere- 

Questions of law and of fact are sometimes 
difficult to disentangle The proper legal effect 
of a proved fact is essentially a question of law 
BO- also is the question of the admissibility of 
evidence and the question of whether any i 
evidence has been offered on one side or the 
other ; but the question whether the fact has 
been proved, when evidence for and against 
has been properly admitted, is necessarily a 
pure question of fact. The High Court has no 
jurisdiction In second appeal to set aside the 
decree of the Lower Appellate Court on the 
ground that it had applied the wrong standard 
of measurement toiland of which the rent was' 
in question. [Lord Bucfcmaster,) NAfar 
Chandba Pal v. Shdkxjr, 45 L A. 183 

S. 100, Sub- S (1) — Second Appeal— 

Qompetency~^Appell%ie decree passed without 
jurisdiction — '' Co7itrary to ImcA* 

An appeal lies against an appellate decree 
without jurisdiction, as the decision is 
.<?c?^tairy to IfifW within the meaning of S. 


tC. P. CODE, (1308) S. 4G2. 

180. sub secrion (1; of the C. P. Code 
{JM:erj€a and Be-achcruft. J Pi BANDIrAai d. 

PURNA. 27 C. L. J. 415 = 43 I. C. 753. 

*- — S. 100 (a) Second Appeal — Grounds 
— * 'Usage haS.g the force of law"' — Effect— 
Question as to custom tvJien a ground of scccnd 
appeal and wJun not. 

The words ‘‘usage having the force of law” 
in S. 100 (a) of the Code do not give the court 
aoy larger powers of interference with findings 
as to custom in so far as they are findings of 
fact than with any other findings. 

While the reliability of evidence let in is 
for the lower Appellate Court, the value to be 
attached to the evidence (provided it is no 
mere ‘‘opinion” evidence) supposingit is accept- 
ed as true and the relevancy of evidence are 
questions to be considered by the High Court 
also. If notwithstanding uncontradiefced in* 
stances ranging over a long period and recogni- 
sed judicially in several cases, the lower 
Appellate Court find against the existence of a 
proper custom on the ground that in its opi- 
nion the instances are not sufficientin number, 
the High court is clearly entitled to hold that 
on the facts found by tha lower Appellate 
Court, the custom is legally established. 
{Wallis C. J. Sadcsiva Aiyar and Kumar m 
swami Sastri, JL) KUiiAEAPPA Ebddi u. 
Manavala GOYINDAN. 

41 Mad 374=34 M. L J. 104=23 M. L. T. 44 
=(1918) M. W. N 350=7 L. W. 243=44 I.a 

699 (F. B.) 

— Sa. 102 and 115— Second Appeal- 

Execution of Small Cause Court) decree — 
Whether second appeal lies— High Court — 
Powers of interference in revision. See (J9l7) 
Dig col. ISO; manger Singh zs KhobAei 
RAI. (1917) Pat. 80=3 Pat. L- W. 132= 

43 I. G. 15. 

S. 102— Second, appeal— Execution 

proceedbigs—Suit of small cause nature— No 
second appeal. 

No second appeal lies from an order passed 
in execution of a decree obtained in any suit 
of the nature cognizable by a Court of Small 
; Causes where the amount or value of the 
subject matter of the original suit does not 
exceed Rs 500. {Liftdsay, J. 0.) GUDAR 
Singh m Kandhai Lal. 

8 0. L J. 187=46 1. C. 82, 

S. 102— Second Appeal — Suit of 

nature cognisable by Court of Small Causes— 
What is— Suit of small cause nature at time 
of its institution but not one of small cause 
nature at the time of filing Second Appeal by 
reason of amendment of Small Cause Courts 
Act in the interval — Second Appeal in such 
suit not maintainable. {Seshagiri Aiyer and 
Napier, JJj SGBEAMANIYA IYAB V. Nama- 
SIVAYA ASARI. 35 M. L J. 37= 

23 L. T. 255=8 L. W- S74=(1918) M. W- H 
238=45. 1 C 11. 
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C. P. CODE, {ISCS, S. 102. 

— ^S. iC2~-Seco}Ld Appeal — S'uii of Small 

Cause naiurt—Sua for “ rent of less Vaan 
Es. 600~Suit by Mlrasidcr for ihunduiraram 
— Thunduicarani — Claim lo — Nature of — 
Provincial Synall Cause Courts Act, Art^ 13 
— “ DuesN 

Per Sadasiva Aiyar and Napier. JJ. Iviirasi 
right is an interest in the village lands and 
the thunduwararu payable to the mirasida r 
is not of the nature of rent ” (like jodi) but 
comes under the general expression “dues in 
Art, 13 of the Provincial Small Causa Courts 
Act. A second appeal therefore lies in a suit for 
the recovery of thunduwaram, though the 
amount sought to be recovered is less than Rs . 
500. (Wallis. €. Sadasiva Aiyar and 
Kumarasaini Sastri, JJ.) R UMAKAPPA 

REDDI V . manavaea Goundan. 

51 Mad. 374=34 M. L J. 104=23 M. L T 
44={1918) M. W. N. 360=7 L. W. 243 
44 1. C. 699. (F B.) 


I C P- CODE, (1908) S. 104. 

j S. 1C4 and 0 21, R, OC—Application 

I to set aside sale on the ground of fraud — Dis- 

' missal of— No second aupeal. See C- P. CODE 

I 0. 21, R. 90 AND O. ^S, R. 1 (j). 

15 A. li. 3 920. 

■ S. 104 (I't and 0 . 21 R. 95— Order for 

delivery of possession— Not appealable. See 
0. P, CODE, O. 21, E. 95 16 A. L J. 150. 

I — S. 104 (2) and 0. 43 K 1 (i)-Order 

I refusing to set aside sale 07i the ground that 

I purchaser had no saleable interest — No scccfnd 
appeal. 

I No second appeal lies against an order pass- 

■ ed in appeal upon a petition by an auction- 

' purchaser to set aside a sale on the ground 
that the judgment- debtor had no saleable in- 
terest in the property. [SpC 7 iceT and Kumara^ 
sma 7 }ii Sastri,^JJ) SUNDARA &IRGH v, 
pazhamali Padayacei. 45 1. G. 701. 


— 102 — Small Cause suit— Transfer j 

to original side under S. 23 of the Prov. Sm. . 
C. C. Act— Appeal from decree.— Competency 

of. See Prov, Sm, c. C Aca?,ss 23 and 25 . 

45 I. C. 645 

— ,M — S. 102— Suit of small cause nature — [ 
Contribution — Maintenance decree against | 
three peraens- -Liability of other two on default 1 
of the former— Sait to recover amount paid by 1 
the former— Cognizable by Small Cause Court, j 
—1^0 second appeal. See PROV. SM. O.C. ACT, 1 
Ch. hart. 11. 16 A. L J.44. ! 

S. 103— Iss?re not decided by lower 

Court — Power of High Court — Presumption 
pre-empto'f Ofid Vendee co-sharers with vendor 
^Fre-empior brother 0/ vendor — Acquiescence 
fueUmn not decided. 

Certain property was sold. The pre emptor 
and the vendee were co- sharers with the 
vendor ; and the pre emptor was the brother of 
the vendor. In the suit for pre-emption the 
vendee pleaded, among other defences, that the ‘ 
pre-emptor had acquiesced in the sale being 
made to him. It was admitted by. the pre- 
emptor that he was in debt, that he bad no 
money and that at the time of the sale be was 
also selling the property. The Court of first 
instance held the custom proved ; but that the | 
facts did not give rise . to an inference of ] 
acrquiescence on the part of the plaintifi. The 
suit was decreed, the lower appellate court 
held that the custom was not proved but did 
not decide the issud of acquiescence. The 
suit was dismissed 

. Held, that the lower appellate court net 
having ' decided the issue of acquiescanca, ic 
waiB open to the High Court iii second appeal 
to decide the question ; held also that the 
facts proved that the plaintiS knew of and 
acqiueaoed in the sale. (Eichards, C. J. atid 


S. 104 ie)— Appeal against order 

granting stay of a suit— Application for stay 
before service of suyiunons — Onus— Interference 
by Appellate Court — Arbitration Act, S. 19 

Under S. 104 (e) of the C. P. Code an appeal 
lies from an order granting or refusing stay of 
a suit, where there is an agreement to refer 
to arbitration whether under the C.P. Code or 
under the Arbitration Act. 

An appearance for the purpose of making a 
stay application may be treated as an appear- 
ance in the -suit ; for the expression after 
appearance,” in S. 19 of the Arbitration Act is 
merely directory as the section is intended to 
prevent a party from filing an application after 
he has attorned to the jurisdiction of the 
Court. 

In an application for stay of a suit the onus 
is on the plfi. to show why he should not be 
bound by hia agreement to refer to arbitration. 

Under the Arbitration Act the arbitrators 
are competent to decide questions of law and 
fact and the fact that a difficult question of 
law is involved is not ordinarily a good ground 
for refusing stay. {Pratt, 7. C. and Crouch, 
A J. C.) Messes, eodemal Kalumal v. 
Messrs. Voekart Bros. 12S.L. R. 34= 

48 I. C. 434. 

— S* 104 (F) — Appeal — Arbitration Act 

Award filed in Court under — Application to 
\ ^et aside aivard — Jurisdiction uuder— hitters 
i Patent lSo5 Cl. 16. 

I Under S. 104 (f) of the G.P, Cede- No appeal 
1 lies from an order refusing to set- aside an 
I avvard made and filed under the provision of 
■ the Arbitration Act. 

, S. 104 (i) of the C. P, Code does not apply to 
, proceedings under clause (2) of S. H of the 
' Arbitration Act. 


J.) ANOHAD v. UaIjIP SUhGH. ■ j The Court, however, has jurisdiction to hear 
' ■ :16 A* L 779=-57 I.O, 400. i the appeal under clause 15 of the Letters 



• 173 


OF INDIAN DECISIONS 




C, P. CODE, (1908) S. 104. 

Patent. (Scnderson, C. J. and Wocdrojfe^ J.] 
Campbell & Co., i;. Jeshbaj Giridhari 
LaLL. 55 Cal. 502=46 L C. 687. 

-S. 105 (f) Scb. II. paras 1 and 16— 

Private reference—Ordcr rejusing tofde mvord 
— Nature of Appeal — Rcfereniu iJiroi^gh court 
— Order setting aside award midee para 15 — 
Interlocutory order— No appeal or revision. 

Clause (f) of 3. 104 of the C. P Code refers 
to cases where a master has been referred to 
arbitration without the intervention of the 
Court. 

There is an inherent difierenee between 
orders refusing to file an award on a matter 
referred to arbitration without the interven- j 
tion of the Court and those referred to under j 
pskiS,. 1 of the Second Schedule of the C. P. > 
Code. In the former ease, if the Cour:} refuses | 
to file an award, its order amounts to a formal \ 
adjudication on the matter in controversy and 
conelusively determines the rights at the 
parties. In the case of orders setting aside 
an award under para. 15 of the Second Sche- 
dule, the order is only of an interlocutory 
nature and is in no way a conclusive adjudi- 
cation of the matter in dispute. Consequently 
such an order is not open to revision on the 
ground of an error of law. (WiWerforce, J.) 
Beeari Lal V. Khan Chand. 

154 P. W. R. 191S=47 I C. 171. 

— — — “S. 105 (2) — Appeal— Order of rtmarod 
— Propriety of not to be Questioned ^by lower 
Court — Jurisdiction — Omissio?i tc object to^ 
Waiver. 

Under S. 105 (2) of the C. P. Cods a lower 
court cannot treat order of remand of the ap- 
pellate court as a nullity owing to the want of 
jurisdiction in the latter to pass it. A party I 
who omits to raise the question of the jurisdic- 
tion of the appellate court at the hearing of 
an appeal and to appeal from the decision 
reached, cannot be allowed to object to that 
decision in the subordinate court to which the 
matter in dispute is remanded. {Dra}:e Brok- 
man, J. C.) Dharamchand v. Goeelal. 

57 I. C.886. 

— Ss. 107, and id i— Appellate court— 

Addition of party respondent— Powers in res- 
pect of — Addition of person as respondent who 
was not party to suit — Validity— Probate pro- 
ceedings— Part ^ies — Persons entitled to prove a 
mill if proper parties. 

Both under 107 of the C, P. Code and 
under its inherent powers, an appellate court 
has power to add as .parties to the suit persens 
who were not parties in the first court. 

The mere possibility of an interest is suffi- 
cient to entitle a person to become a party to 
probate proceedings. 

'A person who is entitled to prove a will is,. 

. Entitled Co intervene as a respondent 'in the 
, Ap^IIaite court to support the mU. 


j G. P. CODE, (1908^ S. 169. 

I The head of an endowment entitled to a 
! legacy under the will is so entitled. CfJvZ/.ic : 
and ThzrnhilU JJ.) Srtmati HemaNGINI 
Debi Haridas Eaneeji. 

3 Pat L. J. 5C9=5 Pat. L W. 216 = 
(1918; Pat. 276=46 I. C, 398. 

Ss. 107 dUb' and 431 0. 51, Rr 23 

and 25 — Remand by appellate court i?i cases 
not covered by rules— No appeal. 

An Appellate Court has. apart from rales 23 
and 25 of 0 41 of the C. P. Code, inherent 
^ power under S. I5l of the Code to remand a 
j ease for re-trial. No appeal lies against such 
an order. This power cf remand should, 
however, be esereised with the very greatest 
caution (Roe and Jwala Prasad, JJ,} Raqhu, 
NANDAN Singh v. Jadcnandan Singh. 

3 Pat L. J. 253=5 Pat L. W. 459= 
43 1. C. 959 

S. iOQ— Pinal order — Appellate order 

j holding thai trial of suit was not barred by res 
j judicata nnd remanding case for disposed on 
j merits— Privy Council— Appeal tc— Maintain 
I ability. 

, Where the High Court set aside the decision 
of the lower Court on the ground that the trial 
of the suit was barred by the rule cf res fudU 
cata and remanded the suit for re -trial on the 
merits. 

Held, that it was an ordinary order of 
remand which does not decide any of tbs 
questions in dispute between the parties except 
that the suit is not barred by the rule of rcs- 
judicaia and no leave to appeal to His Majesty 
in Council could be granted. 17 All. 113 and 
26 All. 629 foil, 15 Bom. 155 and S6 Cal. 6lS 
dist, iChamier. C. J. and -Bharfuddin, J.) 
Hiralal mahwari V. Tapazal Hussain 
(4918) Pat, 1=5 Pat. h. W. 352.= 
43 I. C. 290. 

S. i09— 'Pinal order — Remand of suit. 

Leave to appeal, if can he granted. 

Where the High Court on appeal remanded 
a case and directed that defts. who had been 
sued in iheir individual capacity should be 
sued as executors as well and that onS' of the 
defts should be sued as residuary legatee and 
heir, and on such amendment of the suit being 
made, the questions between the parties 
should be adjudicated upon , 

Sold per Sanderson, 0. J. — That this was 
not a final order within the meaning of S. 109 
cf the C._P. Code. {Sanderson^ C.~J. aiui Wood, 
roffe, J.) Kumar Birekheanath Roy v 
Kumar Neifenbeanate Roy. 

22 C. W. R. 640=46 i. C. 681. 

— Ss. 109, 111 end 112— Leave to 

appeal to Privy Council, in for?ria pauperis— 
Nq jurisdiction to grant. See^C. P. CODE, O 
R. 3 Pat. h, J. m' 
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C. P. CODE, S. (1508) S. 109. j 

— ^ -S. iOt^—Order of remawl hp High j 

CQ 2 i)'t — Filial judgment— when final daivi as | 
regards tieo sets of p-o-perties — Judgment, final i 
as regards one only, if leave can he granted — j 
Mecning of. 

When tba High Court reversed and re- 
mauded a suit to the Lower Court for further 
trial on the merits it would not amount to a 
final iudgment within S. 109 cL (a) to enable j 
leave being granted to appeal to the Crivy 
Council 

When every issue of fact has been found by 
the Appellate Court and the' -remand is direc- 
ted solely with a view to give the consequenti- 
al reliefs dependent upon the conclusions of 
the Appellate Court the judgment would be 
final but it need not be final though the 
remand is not on a preliminary point. 

It is wrong to grant leave when the judg- 
ment is final only regarding one set of pro* 
parties in dispute hut not about the other. 
{Ayling arid Seshagiri Aiyar, JJ ,) MANGAYYA 
V Yenkatabamanamubthy. 

(1918) M. W. N. 8M=:i8 I. C. 132. 

— S. 109 (a) — Fined order — Decree — 

Meaning of — Deternmiationof aguestion under 
S, 47 1 C. F, God.e— Order of remandy if and 
when a final order— Interlocutory order—’ 
Appeal from, when lies. 

Per Dateson MilUr, G. /.—Where the ques- 
tion is one relating to the execution, discharge 
01 satisfaction of the decree, it is a matter in 
controversy in the suit and must be deemed 
to be included in the definition of decree, 
provided that the judgment sought to be 
appealed from conclusively determines the 
rights of the parties in the matter. 15 Bom. 
165 and 33 All. 153 ref. 

When the order of remand involves a cardinal 
point in the case, it is final and is appealable. 
36 Cad. 6iS ref. 

When the orders do not purport to deal with 
the merits of the case nor even proceed so far 
as the point where it becomes necessary to 
determine the rights of the parties which go 
to the foundation of the suit, the orders are 
not final and appeals do not lie from them. 

Per Chapmo'iiy J.^A mere determination that 
a plfi. has a right to sue is not a determination 
of his right with regard ta all or of any of the 
matters in controversy in the suit within the 
definition of the word “decree.’* 

If a decree- holder institutes a suit instead of 
'making an. application and the opposite party 
objects that the suit is barred by the terms of 
S. 47 of the Code, an order overruling the 
objection ie not appoalabie. In a converse 
case, where an tspplioaticn for execution has 
been made and the preliminary objection that 

■ the procedure, should have been by suit has 

■ been overruled, the order cannot be held to be 
a decree. The order is an' interlocutory ordei* 

-direfiting procedure, and is not a fiual order. 23 
All; 230' ref.. (Dawson 0,. /. and Ohap- 

matt, J.) jui B'AIJjSATH GOE^:KA BAHADUR 


C. P. 0ODE,(19S0) . 110. 

V Maharajah Sie Rameshwar Bahadur 
fcJiNGH. (1918) Pat 81=3 Pat h. J. 339 
= S Pat L W 45=:$6 I. C. 192. 

-S 109(a ) — Final order — Order of re- 
mand— Not appealable. 

An appeal does not lie to His Majesty in 
Council against an order of remand under 0. 

K. 23 of the CC P. Code as it is not a 'final 
order’ within the meaninq cf 3. 109 (a) of the 
Code. [Prideaux and Kotwal, A J . C.) SULTAN 
beg t;. SUKDEO NANDRAM, 46 I. C, 922. 

1 S. 110 — Leave to appeal — Cross appeals 

to High Court no substantial question of law. 

In a suit the court of first instance decreed 
in part and dismissed it in part. There were 
cross appeals to the High Court on behalf of 
the plfis. and the defts. The High Court decreed 
the deft’s, appeal reverring the judgment and 
decree of the court below In the plfi’s. appeal 
the High Court affirmed the first court’s decree. 
The plfi. applied for leave to appeal against 
the judgment of the High Court reversing the 
first court’s decree and the application was 
granted. On an application for leave to appeal 
against the portion of the judgment affirming 
the first court’s decreejheld that could not be 
fi;ranted inasmuch as there was no substan- 
tial question of law. [Pdehards, C J, and 
Tudhall J.) CHIEANJI LAL BEEAEE LAL. 

16 A. L. J. 864=48 I C 124. 

— S* 110— Leave to appeal to Privy 

Council, in forma pauperis —'tso jurisdiction to 
grant. See G. P, CODE, 0. 44, R. 1 

3 Pat L. 3. 179, 

S. 110 -Privy Council Leave to appeal 

—Substantial question of law — Question as to 
merger or no merger. See (1917) DIG-. COL. 
186. lachanbati Kobe v boch Hath 
TEWARI. (1917} Pat. 337= 

5 Pat. L. W. 309=43 I. C. 449. 

— S 110 — Substantial esUon of law- 

Lim, Act, S. 10, applicability of, to suits by 
minor against cdyninistrator. 

Having regard to the state of authorities in 
India on the question of the applicability of 
S lU of the Lim. Act to a suit by a minor 
against the administrator of his estate for 
accounts, the question is a substantial ques- 
tion of law within S HO of the G. P. Code. 
(Miller , C . J .■ and MullicJc, /.) JanardaN 
Prasad thakur v. Janabhati thaku- 
RAIN., 45 1. C 182. 

S 110 — Vahi alien of S7ihjecl7nat ter — 

Mesne profits up to date of appellate decree 
taken into consiaeraiion — Net mesne profits, 

^ In calculating the value of a decreee for the 
p.irposes of S. HO r,f the C. P. Code jt is not 
the gross income of the property in dispute 
j but the income after deducting the Govern- 
i ment revenue and other outgoings, which 
should be taken into consideration': 
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G. P CODS. (1S03) S. 110- 

The Patna High Court, following in this ! 
respect £h^ practice of the Calcutta H.gh i 
Court, will pennit an applicant for leave to i 
appeal to His Mijesty in Council zo add to the 1 
actual value of the property in suit the t 
amount of mesne profits accrued up to the | 
date of the appellate court’s decree. iM'iller, j 
0 J Midlick J ) Mahabik Frasad 1 
SINGH V. Anup Narain Sixgh. ! 

3 Pat. L. X 377= ! 

5 Pat. L. W. 327= j 
(1918) Pat. 2^6= i 
C. 137. ; 

— S. iiO~~Valuazmi of the huhject' . 

rtmtter — Suit Jct recovery of less than Bs.^ \ 
10,000 cfti occcunt of pension from assets ^cf ^ 
deceased— Defence that no pens’inn iras payable ; 
a^id that no property of deceased is cn defend^- 
ani*s ho.nds — Leave to appeal if can he granted. 

The plfi.. sued for recovery of Rs. o/iio on 
account of pension at the rate of Bs. 501 per 
month under an agreement entered into by the 
late Haharani or Dumraon who held the estate 
as a tenant for life under the will of her 
husband The defence of the deft, who came 
into possession after the MaharanCs death 
amongst other matters was that the agreement 
was not binding upon him or-on the estate and 
that in any case no assets of the Maharani 
came into his hands. The first Court dismissed 
the suit On appeal the High Court reversed 
the judgment of the fi.rst Court and ordered 
that the decree should be executed only 
against the property of the late Maharani in 
the hands of the deft which had not been 
duly administered. On an application for 
leave to appeal to the Privy Council. 

Held, that the value of the subjeoFraatter 
amounted to Ks. 10,000 within the meaning of 
the first paragraph of B. HO. C. P. Coda. 

The plfi. not having sued for a _ declaration 
that he is entitled to future pension or to a 
charge on the property for such peus’ton. the 
plaint did not involve directly a claim to or 
Question respecting property of that amount or 
value within the meining of the second, para- 
grap]^ of S. liO, 0. P. Code. 

Tiie deft, hawing alleged that no property cf 
the Maharani came into his hands, and the 
High Court decree having directed that the 
sum claimed could be realised irom such pro- 
perty of the Maharani as remained in his bands 
unadministered, the decree did not involve 
any claim to the property of the value of Hs- 
10 , 000 . 

Per Mnlliek, J, In determining the value 
of the subject-matter of the suit, pension 
which bad accrued due since the decree of the 
first court could ' not be added to _ the sum 
claimed in the plaint, as the suit did not 
concern itself with any future arrears of pan- 
sidn. 

iUhe second para, of S. 110, 0* P- C. did not 
apply so long as the plfi. had not brought amts 

\a12 


C. P. CODE, (19C3) S. 115. 

for subsequent arrears and while such suits, 
are in greviio jiduri 39 M. SiS ref. (MBler 
C J. mid MahARA-JA KESEO 

SiHGH u. b I VA PRASAD SARAN LAD. 

3 Fat. L J. 317=5 Pat. L. W. 240= 
44 I. C 475. 

S HO— Value of subject matter — 

Ccunier^cla mi value cf nmre than Bs. 10,000 — 
Appeal to Brivy Council, cempetent. 

Where plfr. and deft, each alleged breach of 
contract by the other party, making claims 
and counter-claims on «liat basis and pin’s 
contention that defFs. counter-claim was net 
admissible under the C. ?. Code being over- 
ruled. a decree was passed in deft’s, favour, but 
phi. did not re-open the question in the Appal- 
iata Courf wmich reversed the first Court’s 
I decree and made a partial decree in favour of 
I the pis 

Held, on deft’s appeal t^ the Privy Council 
that rhe question of the -admiasibility of tne 
counter-ciazm must be taken to have been 
decided between the parties in accordance with 
the c-oncention of the dafr. lud the plS. could 
not be permitted to raise in for showing that 
deft's, claim on appeal could not corce up to 
cis. 10,000 :r value, i Sir Walter Pliillvnrre) 
Pierce Leslie and CO- v. G-iriah Chet- 
TIAE. 22 C. W. K. 282=46 I. G. 576. (P. C.) 

£. 110 a.nd O. 45. R. b^Valu^ cf 

subject ni at ter —Value determined once during 
trial for assessing pleadeBs fees— Net to he re- 
opened during application for leave io appeal. 

In a suit to^ecover possession of certain 
property and to restrain the deft, from 
obstructing the plfi- in his possession, the 
trial Court raised an issue as to the value of 
the claim for the purpose of assessing the 
pleader’s fees, and found that the value was 
■Rs. 4.000 The unsuccessful party appealed^ 
first to the District Court and then to the 
High Court, without raising any objection to 
the valuation. Hmally when he applied for 
leave to appeal to the Privy Council, he 
wantnd the High Court to remit the case for 
enquiry as to the amount or value o? the 
subject matter. 

Held, overruling the contention, that the 
applicant could not be heard to say that there 
was a dispute upon the point which would 
justify the order of remand.^ [Batchclcr A 0. 
J. crndHeaton, Jh ANANT r;. RAMaCHANDBA. 

20 Bom. L. R. 418=46 I. C. 4. 

— S. 141 — ^Leave to appeal to Privy 

Council, in forma pauperis— Via jurisdiction 
to gtaut. Spe C- P» CODE, O. 4i, R. 1, 

3 Pat. h J 479= 
See also H - L. J. 253. 

— — -- — S. 115 and 0. 21, R. 2 — Aitachnmit by 
decree — holder of a decree of judgmenUdebter 
—A^icat'ion by latisr to record satisfetpHpn 
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C, P. CODE, (1903) S. 115. 

Of hk. decree— Object io7i by aiio-clwig ilecree- \ 
holder of coUimon ayid fraud — Burdea of ! 
^oof — Whether court cen allow a-j)}}llcaiioyi to | 
record saiisjaciion to be witlidraimi — Rcvisional | 
Jufisdictio7h of High Court — Interference^ 

Where a person obtains a decree against the ; 
decree-holder in another suit and attaches his j 
decree and the latter subsequently applies to j 
Court to record satisfaction of his decree and ! 
the attaching decree holder objects that the j 
certidoate of satisfaction is coIIusivt and i 
frandulentj the burden of proving its collusive | 
and fraudulent nature is on the attaching 
decree-holder ; and it does not lie in the judg- 
ment debtor to prove the bona fides of tbs 
certificate. 


I G. P. CODE, (19C8) S. 115. 

Where a contonment Magistrate eseroising 
the powers of a Small Cause Court ordered the 
prosecution of a decree-holder for an ofience 
under S. 13-2 I. P. C. said to have been com- 
mitted during the course of the esecution 
proceedings. Held^ in revision, that the matter 
was of a civil nature and should not be brought 
up on the criminal suit, and treating it as a 
civil matter, it was impossible under S, 115 of 
the C P. Code to interfere. {Tudball, J,] Ram 
Prasad v. Emperor. 16 A L. J 921= 

is I. C. m. 


. 113 E!>d 0. 32. 




When once a Court is seized of an applica' 
tion to enter up satisfaction, as above, it is 
bound to make an enquiry and see whether 
the decree has been satisfied ; and the Court 
will not be justified in allowing the application 
to be withdrawn. 

Where, in such a case, a Court allows the 
application to be withdrawn there is a material 
irregularity in the exercise of the jurisdiction 
by the Court, which will warrant the inter- 
ference of the High Court under S. 115 of the 
G. P. Code. 

Wherever there is injustice done by a lower 
Court in the exercise of its jurisdiction, the 
High Court should interfere under S. 115. 
{Seshagiri Iyer, J.) SOMU PATHAR v. 
BANaASWAill REDDIAE. 35 M. h. J, 253. 


-- 0 32, R. i (’2) of the C. P. Code requires 
that whan a guardian has been appointed by a 
competent authority, that guardian is alone 
entitled to represent the minor unless ihe 
trial Court considers that the appointment of 
another guardian will be to the welfare of the 
minor, 

The appointment ox a guardian of a minor 
for purposes of suits is really a question of 
pocedure and an error in matters of procedure 
is not generally revisable under S, 115 of the 
0. P. Code {Midlick and ThornJiiU, JJ,) 
Mohammed abus Salam v. kamalmukhi. 

6 Pat. h W. 92=56 I. C. 316. 

S 115— Difierence of opinion between 

members of division bench — Opinion of senior 
Judge prevails. See LETTERS PATENT (CAL.) 


S. 115 and Sch.II, para, lit— Award 

-^Nci based on evidence — Bemission to arbitra- 
tors^ 

(The High Court in the exercise of its powers 
under S. 115 of the C. P. Code made an order 
remitting the award for re-consideration by the 
same arbitrator on the ground that the award 
had left undetermined matters referred to 
arbitration {Fletcher and Smiihert Jt/-)QOPAl; 

Chandra Das v. Ketsa mohuh Bhuia. 

22 C- W. N 933=56 I. G. 195. 


CL. 15. 27 C. L. J. 518, 

— .g. 115 — Error of law— Decision based 

on — Bev-ision, 

Where the misunderstanding of the law by 
the lower Court hag resulted in a totally 
erroneous decision, there is sufficient ground 
for interference in revision. {Wilbcrforcet Jk 
SUGHRD MAL HARCHARAN DAS v. SHAM 
LAL OOKAL CHAND. 146 P, W. R. 1918= 

46 I. C. 777. 


— — S. 115— Award— Decree on— Revision 

—Grounds— Irregularity in the proceedings of 
the lower Court, necessary — Irregularity in 
the proceedings of arbitrators, immaterial. See 
C. P. CODE, SCH. n, Paras 17, 20 and 21. 

45 I. C. 647. 


S. 115~Error of Lav? — No ground for 

revision — Maintainability of suit, without 
notice, decision on See (1917) DIG. COL. IdS. 
p.iVER STEAM Navigation Co.i; Hazari 
Mal. 27 C. h. J. 294=41 I. C. 919. 


— S. 115— Case ‘decided’ — Revision — 

Maintainability-^ Order for leave to withdraw 
with liberty— Revision against. See C. P, CODE 
0. 28, E. 1. (1918) Pat. 220 

— — — S.llS— Costs — Decision of Court as to, 
without considering the merits — Revision. See 
C.?. CODE, 3. 85 (2), 8 L. W. 219 

— S. 115-C'r. P. Vode S. 195 (1) 

Satidionby Judicial ,afficer exercising SmaU 
■CflTWfi power jer ' offence under R, 1R2 J. P< C. — 
Civil maittr—Bevision* \ 


S ii5— Error of law no ground for 

revision— Government of India Act^ S. 107- — 0, 
P. Coda, 0. B. 92A^) Rroviso and 93—Btt- 
scjts obtaining .orders for rateable distribution if 
persons ^^affected'^ within the'meaning of proviso^ 

Error of law is no ground for interference 
under 3. 115 of the C. P. Code or S. IO 7 of 
the Government of India Act. 

Obiter . — Persona who had obtained orders 
for rateable distribution of the proceeds of an 
execution sale are persons affected by an appli- 
cation to set aside the sale within the mean- 
ing of proviso to 0. 21, R. 92 (3) and an 
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C. P. CODE. (ISOS) S. 115. 

order made behind their backs cannot bind 
them. {Ahdur Be him, J.) KOaiaNDUP- KRI- 
SHNAMACHARLU v DaNOJI. 

35 M. h. J 604-24 M. L. T. 432= , 
(i918)M.W.N 716=3 L. W. 592= 
43 I C 38 . ; 

7 " S. il5— Error oj law — No interference • 

ij Court hehiD hed jurisdiction. | 

Where a Court has jurisdiction to determine i 
a particular matter, and in the exercise of its 
jurisdiction^ it makes a mistake in law, this ■ 
does not entitle the party against whom the I 
decision is to apply to the High Court in revi i 
sion. I 

In a suit on a promissory note for less man ; 
Its. 500 the deft, pleaded minority at the date : 
of execution. The Court of first instance dismiss- 
ed the suit but on appeal the lower appellate 
court held that the deft, having knowingly 
misrepresented his age, he was estopped from 
pleading infancy and was bound in equity to 
refund the money and the suit was decreed. 


i fl. P. CODE, (1938} S. 115. 

ths^eipresa teriss of tha proviso to 
- u ^^6 C P- Code a Court ia 

aeuarred from setting aside the s^le on ac- 
count of any error in the publication of the 
proclamation of sale, without going into 
the question of sabsta.ntial injury. Where 
; the Lower Court set aside the sale without 
I such inquiry tha High Court acting under 
I 3. 115 of tha C /, Cede set aside tha order of 
i the Court below, and remanded the case for 
i re-triaP {Chaprna/i and See. JJd) Srish 
: Chai:dra Gkose v. Sadhu Chaban 
I HCUTEA. (1918 j Pat. 284=5 Pat 

i L. W. 15=461. C. 84. 

! 

' S. 115 — High Court— Revision — In^ 

1 terierence with order passed by Dt. Judge 
i under S. 4 of Public Accountants Default Act 
■ (XII of 18-50). See (i9l7) DIG. COL. 186; D. 
i In re, 

42 Bom 119=19 Bom. L- R 926= 
43 I. C 465. 


The deft, applied in revision to the High Court | ; Ss. 115 and 0. 9, R. i—BUer Terence 

Heldf that no revision lay the lower court 'j incases where no appeal lies — Scove of * " 

having merely made a im^take of law in deal- A Court is not entitled indireotiy to allow 
ing With the case, iBicJiards, C. J and Baner. i o-n , .S aiiow 

ji, J.) DHARA SIRGH V. GAYAN CHAR'D 


and Baner- I an appeal which ia not given by the Codr*by 


& T J an— AR 1 n rrn4 ! as one in revision. 

16 A. L- J 441=^ 1 C. 701. . ards, C. J. and Banerji, J.) RamjI Das u. 

Be AG WAN Das. 43 I c. 180. 


—S- 116 and 0. 21 Er. 89 and 92-Errcr 

of law — No revision — Deposit of money under j 


U. or money unner , g ns and 0. 9. E. 13-InterIooutorv 

'^®®'^®®~0rder setting aside condif 


in wurtduri^ the vacatton-D^posit, not a | tioCefon rayraent“or'costr-Orde“%e'f“fng 
valid depos^. Kefusa! to set aside the si-le — > estention of time to pay costs’^— Interferenoi? 
Matter w.thin the jnrisdiotion of the cou^t i See (1917) DIG. COL. 191 ; ChaNdba Goto! 
— No interference. See C. P. CODE, 0 21, EB. , den v. Palauiappa GOUKDAN 
89 Ahd 92. 16 A D. J. 433. | 23 M, L, T 7=^(1917) h! W- N. 870i= 

32 I. C, 961. 


S. as— Error oj law—Ordcr reliirtiing . 

plaint to be presented to pi'oper court— -No revi^ | ■ 

nr -e . . 1 — Interlocutory order— Addition ^ 

Where a Muneif returned a plaint for ^ Inter/ erence by High Ocuri-Goverr^nT of 
santation to the proper court on the ground ; am o lor- 

' that the cause of action had not arisen with- 


“S. 115, 0. 1. H. 10 (2) and 0. 31 K. 1 

of parties- 


hidia Act, S 107 

In tha jurisdiction and his decision was afSrm- i widow aa the administratris: of 

edby the appellate court, held that the deoi- ^^^l^^sband ^or the recovezy of moneys due 
sion was not open to revision by the High 7 as adopted 

Court it being only an erroneous decision of a ■ hubband applied to be made a co-pIg 

QueBtion of law which the courts below had | ^ that rhe widow was guilty of 

jurisdiction to determine. [Banerji and Byves, I collusion. The widow admitted the 

JJ.) JWALA Pbasad u. east INDIAN RAIL- i but denied authority from her 

_ 1 husband. The first Court refused the applica- 

tion. 


WAY Co. 


16 A. L. J. 536-46 1. C. 99. 


S. 115 — Error oj law — Wrong decision 

on question oj limitation — No revisiofi. 

An erroneous decision that a petition for 
restoration is not barred by limitation, when 
in fact it is so barred, is not an error in the 
exercise of jurisdiction under S. Ho oi the 
-C. P. Cede. [Eoe and Imam, JT.) JhOTU 
Lal Ghose V. Ganouri Sahu. 

3 Pat. L. J. 376=46 I. G. 176. 

- — S. 115 and 0 21 E. SO, PROYiSO— 

Mo^eeution sale— Betting aside, without prooj oj 
■ ^uhstmiial injury— Inte^jerc'nce in revisictu 


Held, that tha applicant ought to have been 
joined as co-plfi. and the High Court could 
interfere under S. 115 of the C. P. Code or S. 
107 of the Government of India Act. 14 C. W. 
H. 703 foil. {Teuiicn and Newboiild, JJ) 
JUGAL KRISHNA MULL A MULLICK v PHUL 
Kumari Dassi. 44 H c. 564 

— ~S- ii^—lnfmocut 0 ‘y orda’— Decision 

as to court-fee by subordinate court — Revision. 

The High Court may interfere ' in Revision 
with an interlocutory ordair, where the record 
has been sent for and there appears on th$ 
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C. P. sors, 19C3) B. lio 

i 

refold un ojvioui erro^- as to save taa j 
partic-5 aonecossar^ expenses and undue delay, j 

The Ki,%h CoQi’t se:: aside an ord:r ci a^ Sub- j 
ordinace Couit requiring ilia pifis. tc pay a j 
cerjam ainouiit; of a Court lee >C,o diid ' 

Jyhjno?;, J/.) SANKEY VlEI-IARI :'.1Te. F;A?.r 

Baeadl R, (1913/ Put. 22b— 5 Put. Ij. W. 

2Si^U I -C. 391 

S. Inter IccuioTy order— Remedy 

in appeal — No revision — Jurisdiciion oj Gcirri 
— liJegaliiy and materiel irregulaNty. 

A Court that has decided a suit over which 
it had jurisdiction cannot be said to have 
ssercised its jurisdiction illegally nr with 
ruaterial irregularity only on the ground that 
it has arrived at a wrong decision. 

The Chief Court will not interfere with an 
interlocutory order made in a suit over which 
the trial Court had jurisdiction, when an 
appeal is allowed from the nnal decree or the 
applicant has another remedy open to him 
whereby he may obtain the relief sought by 
him. {Shadi Lai, I.) LOUIS Deeyfus & Co., 
f. KHILLU KAM 46 I G. 189. 

S. ii-^—lnicrlocutory order— Revi- 
sion o/, when- 

Interlocutory ordeis will not be interfered 
with in revision, unless for the most cogent 
reasons and in order to prevent otherwise irre- 
mediable injury. {Parieit, J.) MAUNG FO 
HTAIK i'. MAUNG SEIN BU. 4S I. p. 684 , 

! 

— 'S. lib— Irderiociitory order — Revision 

oJ when competent. 

Where there has been no decision and the 
case is still pending, interlocutory orders pass- 
ed duririg the course of the hearing cannot be 
made the subject of revision, unless those orders 
have the effect of determining the case, so far 
as the party applying for revision is concerned, 
or concluding the claim otherwise in a manner 
not open to appeal, {iyliiarl and Kanhaiya Lai, 
A, J.C.)- Brij Indra Bahadur Singh v. 
DEPUTY COH'mISSIONER OP IvHERI. 

5 0. L. J. 430=471. C 676. 

Ss 115 and 92— Jurisdiction— Action 
in excess of — Order of Dt. Court suspending — ■ 
Mahant of a public religious endowment, in 
the absence of suit under S. 92 G.P, C. — 
Eevision# See G. P. CODE S. 92. 

16 A. Jj J. 742. 

t 

— - — S- 115— Jurisdiction — Limitaticn, 
hot a question of jurisdiction. See DEGREE, 
Betting aside. 3 Bat. L. j: 478. 

^S. 415 — Jurisdiction — Refusal ^o 
Receiver appointed to recover property 
—Suit by receiver — R c sip' nemo nt of trial— 
Refusal to exen-.-se JnrLdiciioJi — InicrfcTeriCe 
in revision i 

. A' Eacciver who was appointed to talfe 
jphaTge of certain jewels ih & pending suit.. 


G. ?. ;1£C£) S. 115. 

apiiicU to the cjur; for an enquiry and far 
orders Alzpvug -hat- the jewels vtere in the 
posseciicii rj yhe respond-_nt. Toe Coai't 
directed the Receiver to rue the respondent 
and on his suing pesrponei tri 'l of suit pend" 
lag disposal of the oidgmai suit. 

Held, that there was a clear refusa.! to exer- 
cise jurisdiction and that the Court was bound 
to assist the Receiver in getting possession of 
the jewels. {OldJiJd and Bakewdl, JJ.) 
Raaiaghandra AIYAR V Vaithinatkau. 

8 L. W. 1. Q. 139. 

— S. 115 — J^irisdiction — Ecjvsa I to 

exercise — S'uit mi — Mortgage suh-mmi igage 
amouTvt due on sub-morigage ordered to be raid 
cut of sate jnecceeds — Decree direcLa,ig sate oj 
properly hothjcr mortgage 7}toney and arm unt 
of sub'morigage—WrmKj decree — ApplicGiion 
for ainendmcni — Order that amendment ivChS 
uncalled jor—Rejusod to exercise J urisd.ction 
— Revision. 

A suit, was brought for sale on a mortgage. 
The mottgagee Lad created a sub^mortgage, 
and in the judgment that was passed the 
Court ordered that the property be sold, but 
that before the mortgagee was paid any 
money the sub-mortgagee sheuid receive the 
money due under the sub-mortgage out of the 
sale proceeds. In the decree as drawn up the 
property was ordered to be sold for the mort- 
gage money as well as for the money due 
under the sub-mortgage. Upon the application 
by the mortgagor for the amendment of the 
decree the Court refused to order the amend- 
ment as “ uncalled for.” Held^ that the order 
was tantamount to a refusal to exercise 
jurisdiction and the High Court's interference 
in revision was justified. {Richards, 0. J and 
Tlldhall, J.) PULE BISHUNATE RAO v. 
BRAHMANAND SWAMl. 

16 A. L. J. 749=47 1.0.630. 

S. 115 — Leave to sue— Receiver — Refu- 
sal of — Eevish^n — Inter j crence — Interlocutory 
order— Case decided— Gover7ime7it of Lidia Au, 

8. 107. 

The general principle applying to cases in 
which application is made to sue a Receiver in 
respect ot properties in charge of the Court is 
that unless the Court is satisfied that there is 
no question at all to try or there is no legal 
foundation to the claim, leave should not as 
a matter ot course be refused. 

A court summarily dismissing an applica- 
tion for leave- to sue a Receiver acts with 
material irregularity in the exercise of its 
jurisdiction. 

An application for leave to sue a Receiver is 
a case within the meaning of S. Hd of the U. 
P Code. 

There ia no gtatutcry provision which re- 
quRes a party to obtain ciie leave of the Court to 
sue a Eeceivor. The rule ia ba-^ed on public 
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C. P. GODS. ilOCS) S. 115. 


; G. r- COD£, iiSOS) S. 115. 


policy and ihe gr.-nt of laavo is made uof in | 
the exercise of any ponsr conferred by statute , 
but in exercise of the inherent; povter, vfhich 
every , Court possesses to prevent acts ; 
which constitute or are akin to an abuse of its ; 
authority* ; 

A High Court is entitled in the csercise | 
of its powers of superintendence under i 
S 107 ot the Government of India Act | 
to correct and supervise- Subordinate Courts j 
whenever they appear to have wrongly eser- , 
cised their inherent powers. {Muliick G-nd | 
Tkornhill, //.) ERAJA EusAN u. SRIS 
Chandra tewari. (1918) Pat. 337= { 

^7 I. G. 71S I 

S. 115 and 0. 23, R. 1— Leave to j 

withdriw— Grant of after trial and during j 
arguments — Ill-advised’ grunt of leave — iNlatter i 
within iarisdiction of Court — Ko intsrierence : 
by Sigh Court. See C. P. CODE, 0. 23, i:t 1. 1 

16 A. L. J. 495. ! 

— S, 115 and 0. 23 S. i — Leave to with’ , 

dtaw“l2cpEoper grant of — Revision, main- 


tainable. See G. PcCODi: 


0 23 rC 1. 

35 SI. L, J 27. 


clii'Ai ther revitd ^ o^en — Xc ititcrjer 

ery:e--Gei'C''ry,}i€T.i cf IkJic Act, S> 137 \Aj — 
FQ?j:£rs ichder — Livrits c/. 

Where an application to set aside a patni 
sale had been dismiEtsed by the Court below 
and the judgment- debtor applied to set aside 
the order in revision. Htld that a mistake of 
fact and a wrong decision based on it, does not 
constitute illegality or irregularity within the 
meaning of cl. (c) of S llo of the C. ?. Code 
nor under cl 15 of the Charter Act, ±1 Gal. 
423; 15 Cal 41^; 11 Cal. 6 foil. 

The High Court could not interfere under 
S. 115 of the C P. Coda, as the judgment- 
debtor had his remedy .in review of judgment* 

The word ‘ superintendance ’ in cl. 15 of the 
Charter Act should be construed very narrowly 
and should not be invoked in order to justify 
interference in a case so as to evade the bar of 
S. 115 G. P. C. (SarMcr307i, C. •/., leuiwn end 
Wabmely. JJ.) ' EUilAR CHANDRA SiSHOEE 
ROY V BASABAT ALI Chowdhdby. 

22 C. W. N 627=27 G. L- J- 413=44 I. C. 763. 

i S. 115 and 0. 23, R. 1. —M>tierial irregu- 

I larity--Gi'der grantbig leave to withdraw — 
I Grdission to specify formal defect — Effect of. 


S, 115 and 0. 23 R. i— Leave to ivith- 

draw — Interference 'in a proper case. 

It is the established practice of the High 
Court to interfere vnth orders passed by Subor- 
dinate Courts permitting a party to withdraw 
a suit with liberty to bring a fresh suit in 
nt cases. 41 Cal 632 diss [Roe and J'wala 
Prasad, JJ.) BI6HE&HWAB AHia v. BeijbaJ 
MISBIR. 3 Fat. L. J- 630= 

4Pat. L W. 233=44 i. G 406. 


The omission to state the formal defects 
which justify an order for permission to 
withdraw a suit with liberty to bring a fresh 
suit, amounts to a material irregulariry within 
the meaning of S 115 of the C. P. Cede. 
(Stanyon, A. J. C.) PUNDALIK v. CHANDBA- 
BKAN. 43 I. C. 346. 

>“S. 115— Afaterial irregularity in pro- 
cedure — Scope of — Revision, 


> — S. 115 and 0 23, R 1 — Leave to tvith- 

draw suit — Bevisioji —Interference. 

An order passed under O c3, B. 1 of the C P. 
Code giving the plaintih permission to with- 
draw the suit with liberty to bring afresh one, 
is open to interference by the High Court in re- 
yi&im.{Scott Smith, :/) MUNNA La£» t; CEEAB- 
AL das. I. C. 181, 

S 113— Limitation—Omission to con* 

sidei point of"Iuterference. See (1917) Dig. 
COD. 192 ; KALIYAPERUMA PADAYACHI V. 
eVAR ChbttyPirm. 11 Bur L T 73= 

39 I. C 164. 

B ii5-~Material irregularity — Ascer- 

tainmepJ of mesne profits without notice to 
party — Eevision. 

Where an enquiry is ordered for later profits 
without specific notice to the opposite party 
it is competent to the High Court to interfere 
under S il5 of the C. P. Code. {Oldfield, J. 
YENEAHIDI MaHADAESHAMAMMA V, VBN" 
KAHMAIDI RaJAMMA. 43 I. C. 458. 

— S. 116 and 0. 2i^ R* Material 

irregulariiy-'Gross mistake of fact — Wrong de- 


1 If a Judge arrives at a conclusion of law 
I or fact without having considered the law or a 
material part of rhe evidence, or by misundar- 
; standing or erroneously recording the state- 
ments of pleaders or witnesses, the method of 
arriving at such a conclusion is illegal and 
irregular and is aground for revision, provided 
the irregularity is material and the petitioner 
has sufiered an injustice thereby. [Twomey, 
C. J and Ch-tnond, J.) GORIDDT BAGDA n* 
BOOKMAN. 47 I. C. 781, 

— Ss. 115. 151 and 0. 41, R. 23-Oj'der 

declining refund of Courifee env remand — Re- 
vision — Court -fees Act, jS. 13. 

In remanding a case under O. 41 K. 23 of 
the G. Pc Code the lower appellate court de- 
clined to order refund of court^fse paid on the 
memorandum of appeal, which it was bound 
to do under S. 13 of the Court Fees Act- The 
appellant having applied to the High Court 

, 3eld, that though the application did not 
fall within the . scope of S. 151 of the C P. 
Code yet as the lower appellate court had acted 
with illegality or with material irregularityv 
the application should be allowed under S. 115 
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C. P. CODE, {1908t S 115, i 

of tka Code sBecma^i a:id Eeator , 1/.) ^ 

Bhausing r. CHUGANIBAM. 42 Bom. 363= 
2C Bom. L. R. 343=45 I. C. 55k 

S 115 and 0 21, Rr, 58 and 63— , 

Othor remedy opcn—Suit —Error oj law — 2\o i 
rerisicjjr. 

Where an applicant in revision has other 
remedies by way of suit or otherwise and where 
the error of the esecucing Court, if any» is at 
the most an error of law, the intervention of 
the High Court under S 115 of the C. P. Code, . 
is not called for. {Teunon and Cuming, JJ) 
Rajani Kanta pal V. KEDAR NATK 
Biswas, 57 3- C. 190 

S. as ^Other remedy open — Suit — 

Inter fiTeW to avoid imdtipliciiy oj proceed- 
ings. 


G, P. CODE, :190S) S, 415. 

toget^Uer made it clear that he was acting as 
guacdian ot tne minor. An adjournment was 
granued for 6 days, and after the espzry of the 
period cha property was sold for vary much 
less than its proper value. An application was 
made under O. 21, E. s9 of the 0 P. Code by 
the Vakil who had applied for the adjourn- 
ment. It purported to be tendered on behalf 
of^ the minor. The Court of first instance 
rejected the application on the ground that the 
minor had not been represented by a nest 
friend. This order was affirmed by the lower 
appellate court. 

Held, in revision, ihat when a question of 
jurisdiction was involved the High Court was 
competent to revise a finding of law or fact 
bearing on a question of jurisdiction. 10 Alad. 
793 expi. (Ryves, J.) Behabi-Lal v. Baldeo 
Narain. 16 A. h. J. 717=48 I. C. 14. 


Ordinarily the High Court does not interfere 
where another remedy is open to a party, but 
each case must be juoged on its peculiar facts. 
Where, therefore, in a case there were no 
complicated questions of fact or law and the 
applioints were clearly entitled to possession 
by virtue of their purchase from the auction- 
purchasnr, the High Court interfered in revi- 
sion with the order dismissing the application 
for delivery of possession, {Banerjea and 
Tudball, JJ ) BUDDHTJ MISSIE v. Bhagi- 
EATAI KUAB. 40 All. 216=16 A. I*. J. 150 

=42 I. C. 936. 

g. 113 and 0. 21, Rr. 58 and 63— 

Other remedy open— Suit — Interference, if 
barred. Se^ (1917) DIG. COL. 194; MaUISGSAN 
BA V. Maung Lak Bye. 

11 Bar. L. T. 123=42 1.0.74. 


.. ■ — S. 115 and 0. 1 R. 10 — Par tieS'- Addi- 

tion of — Imp roper rejuaal — Revision. 

Where an application under 0. 1, R. 10 of 
the C. P. Code asking that a certain person be 
added as a party daft, to the suit and praying 
lor permission to amend the plaint according 
ly is rejected, no appeal lies againt the order 
rejecting the application. Where, however, it 
appears that tha Court has exercised wrong 
discretion in rejecting the application, the 
High Court can interfere in revision under 
B.107 of the Government of India Act. {Muthck 
and Thornhill, JJ.) ABDUL HaQUE v, 
Muhammad Yahya Khan. 47 I. c. 725. 

— ^ g. ii5 --Question of Jtirisdiciion’— 

Sigh Court— Question of law or fact hearing 
i:fn-~^Interf&rence when question tor ongly decided » 

In execution of a decree a bouse belonging 
loA minor was advertised for sale. An applica- 
tion was put in for the adjournment of the 
fiaie- The vakalatnamah under which the 
application was filed had been executed by one 
Gaya Prasad, it did not appear on the face of 
the vakalaiinamah that he was executing it as 
guardian of the minor, An affidavit was also 
filed m support of the application, and the two 


fi. 115 —Revenue Co^irt — Agra Tenan- 
cy Act [II oj 1901) — Matters coming zmder — 
Ho revision. 

In matters coming under the Agra Tenancy 
Act the power ot revision has not been given 
to the Allahabad High Court. 2 I, C. 377 foil. 
(Abdul Raoof, J.) JUMNA PRASAD v KARAN 
Singh. A6 I. c. 338. 

S. 115 — Revision — Relay in appliea- 
I Hon — No interference. 

I WKere a plaint was directed to be returned 
i for re-presentation to the proper Court, and 
j the plfi. applied for revision of the trial 
j Court’s order long after the dismissal of his 
appeal by the lower Appellate Court, the High 
.Court refused to interfere in revision on 
account of the plfi’s. laches. (Kanhaiya Lai, 
A.J.C.) Bihari lal V. Ram Naeinjan 
Das. 43 I. c. 470. 

— — S. 113 — ^Revision— Interference in— 
Entertaining claim under 0. 21 R. 68 C,P.C: 
in cases not coming under that rule. See 0, 
P. 0 21, R 58. 23 P. W. R. 1918. 

Revision — Interference — 

Jurisdiction^ — Interlocutory order. See PUN- 
JAB COUBTS ACT, S. 44. 58 P, h. R. 1918. 


' ’““S. 145 — Revision — Jurisdiction' — 

Court-fees paid by Plfth as on a suit for ac- 
counts— Whether Courts can fix valuation. See 
(1917) Dig. Col. 19o ; ashiq ali v Imtiaz 
BEGAM. 39 All. 723=15 A. L. J. 794= 

42 I. C. 891 

1-15 — Revision — Power of HigJ\ 
. Court— J:.ject7nem suit under S. 58 Cgra Ten- 
I a')icy Act Denzat' oj relaiionsliip of landlcrc 
I te'iia^it Appeal to ZH, Judge dismissed on 
j the grotond that <-.ho appeal lay. 

i A suit for ejectment was filed in the Revenue 
; Gourc. The deft, pleaded that no relation- 
! ship of landlord and tenant existed betweei 
1 him and the pi3. The suit was decreed m 
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C. P. CODE, (1308) 8. 115. 

that court. An appeal to the Dt. Judge was 
dismissed on the ground that no appeal lay to 
him, held in revision that no revision lay to 
the High Court, (Abdul Baocf, J.) JAM^^A 
PRASAD V. Karan Singh. 

16 A. L. J 859. 

S. 115— Sanction — Order granting or | 

refusing to grant by Civil Court— Interference j 
by High Court. See Cb P. CODE, 3. ItS (6\ 

451 C,S35.J 
1 
I 

S 115— Subordinate Court— Proceed- j 

ings under S. 160 l 3) of the Bom. Dt. Aluni- | 
cipal Act — Revision by Judicial Commissioner’s ! 
Court — Competency of. See BOAI Dt. MUNI- ; 
CIPAL ACTi S. IdO (3). 44 I. C 363, j 

— S.llSandO. 1 R. 3 (2; and 0. 22 I 

^.9^ Suit by .presumptive reverswner to set i 
aside alienation by tcidenc— Death of plff. | 
pending suit— Order of ^ ahatenmit and dis- 1 
missal of suit — Applicability by next reversioner j 
io vacate order and to continue the suit — 
Co'mpeteyice—Limitation'-^Lini. Act Art. 181. 

The nearest reversioner to the estate of a 
deceased Hindu sued to set aside certain 
alienations by a widow as void beyond her 
life-time and died pen ling the hearing. 
Before the expiry of six mouths and without 
hearing any other among the surviving body 
of reversioners the Subordinate Court passed 
an order declaring that the suit abated. 
Within two years of the said order the appel - 
lant the nest reversioner applied to he 
brought on record as the legal representatives 
of the deceased plff. after setting aside the 
abatement and to be allowed to continue the 
suit. The trial court dismissed the peticion 
nnd on revision the order was confirEaed, 

Held, per curiam A suit by the nest rever- j 
sioner is one really brought on behalf of the ; 
entire body of reversioners; if the reversioner j 
conducting the suit dies the next reversioner i 
can come in and continue the conduct of the | 
suit as he is already a party thereto. ' 

An application to continue the suit is govern - I 
ed by art. 181 of the Dim. Act if the suit ] 
had been treated as having abated it must be | 
made within three years of the order so decla- 
ring. 

In the absence of any statutory provision 
whether substantive , or processual a party is 
not bound by any order passed behind bis back. 
Such an order may be treated as a nullity and 
need not be set aside. 

The High Court should not under 3. 11^ of 
the C. P. Code revise . the lower Court’s 'dis- 
cretion in regard to excusing the delay in 
^ applying under 0. 22 R. 9 or for a review. The 
present application is properly one under 0* 1 
Rr 1 and 8 cl. 2. 

Sadasiva Aiyar -JT - The nest reversioner en- 
■ titled to continue the suit , does not fall 
within the definition of legal representative in 
3, 3 suh'Ecc 11 of the C. P, Code. 


0. P. CODE, (1908) S. i44; 

A representative suit is one brought by a 
person on beh.ilf of himself and others having 
the same interest and must he distinguighed 
from a suit brought in a representative capa- 
city as executor, administrator, guardian or 
trustee for some other person having the legal 
or heoeficia] interest. 

Spencer (contra) A suit brought by a 
reversioner is not only a representative suit 
bui is also one brought in a representative 
capacity. 7 Bom, 467 ref (Sodas iva Aiyar 
and Spe^icer, JJ.) KrISHNASWAMI AITAE v. 
Seet-halaeshmi Aatmal, 

(1918) M. w. IT. 888, 

Ss. 415, 143, 161 and 152 — Time 

fixed by decree for performance of an act — 
Provision for dismissal of suit on default— 
Default— Extension of time — No power to 
grant. See G. P. CODE, Ss. 148. 151 AND 15*2. 

16 A. L. J 625. 

— — — Ss. 132 and 133 — Purdanashin lady 

— Appearance in public— Right to be examined 
on commission — Costs of the commission. See 
(1917) Dig Col. 197 : elias Joseph solo- 
M027 V. JYOTSA-GHOSH DAL. 45 Cal 492= 

22 C- W. N. 447=44 I. G. 457. 

S 441, 0. 9, R 9 and 0 24, R 100— 

Application by stranger for releasing property 
from attachment or execution — Dismissal for 
default— Power to restore. See Q. "B CODE, 0. 
9 B. 9 AND 0. 21, -R. lOO. - 4 Pat. L W. 102. 

— S. 144 and 0. 9— Execution proceed- 

ings— 0. 9 C. P. 0 not applicable. See C. P. 
Code 0.9 (1918) Pat. 263. 

S 141 — Proceedings under Lunacy 

Act— Provisions oj C, P. Code if applicable 

Under S. 151 of the C. P. Code the 
provisions of the Code are applicable to proceed- 
ings under the Lunacy Act, and consequently, 
a Dt . judge is coniipetent to take proceedings 
on. the basis of an application under 3. 
62 of the Lunacy Act, if such application is 
duly verified as provided for in the C. P. Code. 
{Mookerjea and Bea'chcroji, JJ.) MONI LAD 
SEAL V . NEPAL Chandra Pal. 

22 C. W. K. 547=::27 C. L. J. 206=43 I. C. fill. 

f — S. 144— Application for restitution — 

Limitation— Starting pomt. See LiMa ACT. 
AST, 18I. 43 1 ti. 775. 

S. 144 — Bx parte decree— Sale in exe- 
cution— Decree eubsequentiy set aside — Retrial 
ending in plff’s favour — Application to set 
aside. See C. R CODE, SS. 47. 144 AND 151. 

20 Bom L* R. 925. 

— S. Hi— Parties -^Assignee if can apply 

for restitution^ 

Where an assignment has taken place even 
after xhe appellants decree, which is the basis 
of the claim for restitution, the assignee is 
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C. P. CODE, (1903) S. 144. 

entitled to the benefits ot 3. 144 of the C. P 
C ode. 

Parties in S. does not mean only persons 
who were impleaded as parties at the 
time of tba decree of tho trial Court but 
inclnda also their representatives whether 
by assignment or devolution. ^Muilic]{ and 
Thornhill, JJ ) SHAIKH KAMAHUDDIN 
MANDAH V. Baja Thakue Barham 

(1918) Pat 2^3=5 Pat. L. W. 1^1— 
46 I. C. 465, 

S. 144 — Bestifeufeion — Application for- 

Hiimitation Act, Art. 182 applicable. See LlM, 
ACT, Art. 18'2 I- d 301. 

— ~Sb. 144 and 131 and 0 2lj B 90— 

destitution— Execution sale— Order of Jirsi 
Court refuswg to sei aside sale, reversed on 
appeal — Auction-purchaser not a party — 
Application by judgment-debtor for restitiUion 
against aucti(Xti purchaser, if rnainlamable— 
Audio a-pur chaser not a representative of 
decree-holder. 

An order under 0. 2i, B. 90. G. P, Code re- j 
fusing to set aside a sale held in execution of 
a decree, was reversed on appeal but the a ac- 
tion-purchaser was not made a party to the 
proceedings for setting aside the sale or to the 
appeal therefrom, The judgment* debtor 
subsequently applied for restitution against 
the auction-purchaser. 

Held, that S. 144 of the C. P. Code did not 
in terms apply, as no decree was varied or 
reversed but only an order under 0. 21, B, 
90 was reversed on appeal: and that assuming, 
that 8. 151, allowed an order for restitution in 
appropriate cases not- falling under S.'l44 such ■ 
an order could not be made when the auction 
purchaser was not a party before the Appellate 
Court which set aside the sale. 

A Court auction- purchaser was not a repre- 
sentative of the decree holder 3j, Mad. 507 
and 34 Mad 417 ref. {Sadasiva ' Ay ijlv and 
Bahewell, JJf SUBBAMMA v. GHENNAYA'A. 

41 Mad, 467=^47 i, C. 628. 

S. 144 -^Bestituivon — Partition decree 

— Appeal fram preliminary decree — Passing of 
final decree and delivery of property pending 
appeal— Dis7nitsal of suit by appeUate court 
-^BestUution. 

When a preliminary deoree for partition is 
set aside on appeal, the final decree which 
may have bean passed pending the appeal from 
•fehe ' preliminary deoree becomes inefieqtive. 
. Conseqaently, a party from whom any money 
has been l&vied under the final decree so 
rendered moperative, is entitled to restitution 
of the amount fiom the party who levied it 
on the basis of the final decree. iMochcr-jea 
■ and Beacrtcroft, fj ) ATUr* CHANDRA 8INGH 
BEHARt SINGHA. ' 

27 a Lvi. 451=5:43 I, c. 778. 


! C. P. CODE, (1908) S. 143, 

I S 14?'-Be3titution — Principle of — ' 

j Property, sale of, not covered by proclamation 
! — Sale certificate, cancellation of in appeal — - 
Application for restitution — Auction-purchaser, 

1 r:;^lits of See (1917) DIG. COD 199; KEDAB 
i Nath AIarwari r. Jai Berhma. 

I 5 Pat. L W. 238-37 I. C. 863. 

! • S. 144 — Restii uzion — Proceeding for — 

! Nature of — A.pplicability of 0. 2, It. 2 of C. P. 

! C. — Decree for possession — Reversal on appeal 
Applicaiicn fur G appli- 

cation by successful appellant for mesne profits 
for perhd of adversary's possessic}i — Maintain - 
ability— Limitatioru — Limitaticn Act of 1903-- 
Art. ISl — Effect period for which mesne 
prof Us may be allowed. 

A proceeding for restitution under 3. 144 of 
the Code is neither a suit nor a proceeding in 
execution. It is a miscellaneous proceeding 
to which the rules applicable to execution pro- 
ceedings do in substance apply. The provisions 
■ of 0. 2, B. 2 of the Code are not applicable to 
such a proceeding. 

Where on the reversal of a decree for posses-' 
slon. the successful appellant first applied for 
restitution of the -property and then, within 3 
years of the date of the appellate dec:ee, put in 
another application for the mesue profits of the 
property for the period during which the oppo- 
nent was in possession under the original decree 
held (1) that the second application was 
not barred under 0. 2, B 2 of the Coda by rea- 
son of the claim for mesne profits not being in- 
cluded in the original application (2) that 
under art. 181 of the Limitation Act it was not 
barred by limitation and the applicant was 
entitled to mesne profits for the full period of 
his opponents possession though it was more 
than 3 years. iMullich and Atkinson. JJ.) 
SEUPASfNDHU ROYt' MAHANTA BAHBHADRA 
Das 3 Pat. L. J. 367=47 I. C. 47. 

S. 444 — Restitution -^Revenue officers 

— ^Jurisdict’on of. See UPPER BURMA LAND 

AND Revenue regulation, s. i2 (i). 

11 Bur. li. T. 3. 

— S. 145 and 0. 41, R. 5 (3) (c ) — Decree 

— Execution — Deawe holder not conf uted to 
pfwperiies given as security in application for 
stay of execution pending appeal. 

Where pending the disposal of an appeal 
execution of the decree was stayed on the 
judgment-debtor giving a security bond and 
the appeal was eventually dismissed, iield that 
the furnishing of the security in no way de- 
tracted from the right of the decree-holder to 
enforce his decree as against his judgment - 
debtor in any way he thought fit in accordance 
with the law. The fact that the security is 
given does 'not take away any legal right which 
a decree-holder otherwise has. {MuIUck, and 
Aikinsatt. JJ. Baj Bans 3ahai v. Susju 
LAL. 3 Pat. L- J. 176=4 Pat. L. W: 216= 

43 1. C. 451, 
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C. P. CODE, (1908) S 


I C. P. CODE. (ISOS) S 1^8 


— ^S. 155 — Svrezy~~Liabiliiyfor decree' 

antozirJ in case dispzdB not settled — Leoree ■ 
based cn compromise, if can be executed agabist 1 
surety. * 

In an application for esecufcion of a decree \ 
against the sureties of the judgment-debtor, j 
it appeared that the sureties had made them- ! 
selves liable to pay the decretal amount only 1 
in case the defts. did not settle the dispute j 
and judgment was passed againt them, and [ 
that the plfi. had entered into a compromise ' 
with the defts. according to which the latter 
had made themselves liable to pay the total 
amount of money claimed by the plS by cer- 
tain instalments set forth in the deed of 
compromise. I 

Held, that as the decree was passed on the | 
basis of the compromise vTithoLit any mention i 
being made of the sureties, it could not ba i 
executed against them under the terms of the j 
surety bond. [Shall Dm, J.) KAPUR SHAN- , 
KAB Dabs. 99 p. w. R. 1918= ! 

45 I. C. 9S2. I 

1 

S. as,. .Surety bond isi'koi outside j 

cv'Uri — Enforcement of in exeemiion. 

S. U5 of the€- P. Code does not apply to 
proceedings for the enforcement of surety 
bonds taken by the decree holder outside the 
Court. (Sadasiva Aiyar and Napier , JJ.) 
SUBBABA YA PlLBAI V. SATHANATBA PAN- 
DARAm:, ' 24 M. L. T. 416=:S L. W. 507= 
(1918) M. W. N. 764. 

S. Surety in execution proceed- 
ings' — Dismissal of execuiio7i case — Effect of ^ 
on liability of surety. 

Where certain crops attached as the property j 
of the indgment- debtor, were allowed to be j 
removed on execution of a surety band that i 
if the claim was not allowed the^ sureties ! 
would pay the decree-holder a certain sum, i 
the mere fact that the execution case against | 
the jadgment-dehtor was dismissed after the | 
claim - was disallowed does not aSect tne i 
liability of the sureties under the bond, j 
14 Gal. 757 dist, iChitiy aoid Smither, /J.) 
AJITULUA SARSAR ’J Isanuoor MAHAM- 
MfiD. 22 C. W. N. 919-43 I, G, 4S4. 


sicn‘ claiming under’ is wide encugh to cover 
the case of devoiuticn of interest. 

A person obtained an assign man f of the suit 
property pending a suit and the suit being 
decided against his assignor and no appeal 
having been preferred by the assignor the 
appeliant, the as.sign6e cf the suit property 
pending suit, died an application in the Dt. 
Court under 0 22, R. 10 for an order aliowing 
him to prefer an appeal, and aisc preferred an 
appeal against the decree. The Dt. Judge 
dismissad both the petition and tbs appeal as 
incompeient The appeila.nt preferred to the 
High Court a Civil hiiscsllaneoua Appeal and 
a second appeal against the decisions respect- 
ively. 

Held, that O 25 K 10 only governs applica- 
tiens made to continue a suit and that an 
application presented after the sei'minanon of 
the suit was not within the rule. 

Held, also that unde? S. 116 of the C. P. Cede 
it was competent to the mortgagee to prefer an 
appeal to the Bt. Court against the decree of 
the Subordinate Judge, and tbao the Dt. Judge 
was bound to dispose of the appeal on the 
merits notwithstanding the dismissal of the 
petition under 0. 22, E 10. 

Obiter:— Where a plaint is returned for 
presentation to the proper Court any devolu- 
tion of interest during the pendency of the 
proceedings is a devolution in the Course of the 
suit in the second Court. 36 Mad. 192 dist. 
iSeshaoiri Iyer and Napier, JJ>) SlTAEAMA- 
SWAMI V. LAKSHm NARASIAIEA. 

41 Iflad. 510=8 L. W. 21 

^““Ss. 143 and 144— Restitution— Doct • 

rine of, apolicable to representatives of parties 
to suits. See C. P. CODE. Ss. 141, AND 146. 

27 C- L- J, 436. 

—S. 146 and 0. 21. E. ^b-Righi of 

transferee from auction purchaser to apply. 

Having regard to S. 116 of the C. P. Code 
a transferee from an auction-purchaser is 
entitled to delivery of possession under 0. 21 
R. 95 of the Code {Banerjee aul D.idbaU, JJ ) 
BUBDU MISIB V. Bhgibatei Kuar. 

40 Ail. 218=13 A. L. J. 150=42 I, C. 936. 


S 145 i nd 0. S2 E. 6 -Surety for 

guardian of minor — Attachment or property 
of surety for money due to minor's estate 
Validity' of. Sec (1917) DIG. COL. 201; 
KURUGODAPPA V SOOGAMMA, 

41 Mad. 40=^22 M. h T. 320= 
(1917) M. W- H. 490=39 !. G, 928. 

S. 136 and 0. 22, B.. Assignee of 

interest if can appeal — Asdgnment pending 
Suit disposed of against assigwr — No appeal 
prefaced — Application by assignee to be made 
3 . party — Devolution in the course of the suiA. 

Tha proceedings contemplated by S. 146 
p, P, Coda includes anapp^ ^nd the expres- 

> i3. 


j £s. 153 13i-‘ Decree expari: — 

f Order setting aside conditional on payment of 
I costs preacrited period — Power to 

i extend time. Sec (1917) DIG. COL. 262 ; 
i Chandra Goundan z;. Pai aniappa Goun- 
i DAN, 23 M, h. T. 7=(lf l?) W. R. S?c= 
i 42 LC. 961. 

i - 

[ 148— Pre-emption decree— Expiry 

Cof timeifixad for paymenl of purchase money— 
j No power to extend time. See Pre-evption, 
j DECREE. 16 A. li, J. 392. 

-Ss. 13S. 161 and 152— Time fixed by 

■ decree— ‘Suit to be dismissed on default of pay- 
merit tinie — No potuer io extend. 
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Wliere a (decree erobodies certain conditions ' 
and provides tliat a suit shall stand dismissed j 
if those conditicns are not complied with, e.g.. ' 
where the date is fised in the decree for paying i 
in money and in the event of non compliance | 
it is provided that the snit shall be dismissed, ; 
the Court has no jurisdiction to interfere with , 
the decree by altering any of the conditions i 
namely, by extending the time. 

There is no distinction in this respect be 
tween a decree for pre-emption and any other 
decree. The only exception is that of a mort- 
gage-decree in which time may be extended by 
virtne of the provisions of 0. 34 of the C, F. 
Code. {Richards C. J. and Banerji, J.) 
Bajjadi Begam V, dilwab Hussain. 

40 All. 579=16 A. L. J. 625=47 1. C. i. 

'——“8. 149 — Bejicient Couri-fee — Biscreiion 
of court to allow time for va'Uing u^-^Wilful 
neglect. 

The court will not in its discretion under 
S 149 of the C- P. Code allow the deficiency 
of Court fee be made up on the day of the 
hearing unless it is satisfied that some grounds 
exist for the exercise of its discretion. Of 
these grounds the principal one is that a 
hona fide was made. {Fleklier and 

Euda, JJ,) Saidunnessa V. Tejendra 
Chandra Dear. 

44I.C. 398. 

S. t49 — Scope of — Deliberate omission 

to pay Court-fee — Court not. bound to receive 
appeal and allow time. See ( 1917) DIG. COD. 
202 ; RAMSAHAT Ram Pande t. KUMAR 
Laohmi Naeain Singh. 3 Pat. L. J. 74= 

5 Pat. I, W. 18=42 I. C. 67S. 

S. 151 and'O. 43, R. i—^ConsoHdaiian 

r-Inhermt power of High Court—Power not 
limited hg D. Ao K 4. 

It was not intended by O. 4o R. 4 to limit 
the powers of the High Court to consolidate 
cases to the purposes mentioned in that rule 
alone. 

The power of consolidation is an inherent 
power of the High Court, which can be exer- 
cised in consolidating appeals to the Privy 
Council for the purpose of security for costs 
and to save expenses. {Miller^ C. J. and Imam 
J} Har Prashad RAI V. Brij Kiseen 
^-BAS. 43 I. G. 551. 

— S. 151— Costs-T-Security for— Direction 

to furnish— Inherent power. IN SGDVENcr 
22 C. W. N. 1G4S. 

151 — Coairt Fee — Payment of excess 
feeTy^Be/wnd of^Oeriijieate to efiable getting of 
refnnd^l)ireciion to Tard^ig Officer fu issue — 
Inherent power of Sigh Ccurt—C. P. C., S. 
131. 

'In the esercifiB of its, inherent powers the 
High Court has power to make an order 
directing the Tasing Officer to issue the 


C. F. CODE, (1908) S, 151. 

necessary certificates to enable an appellant to 
apply to the Revenue authorities to obtain a 
refund of an excess court-fee paid on a 
memcrandum of appeal. C J and 

Imam, J) CHANDEADHAEI SINGA TIPPAN 
Prasad Singk. 3 Pat L* J. 452= 

(1918) Pat 273=45 I. C. 271. 

S- 451— Execution Sale — Setting 

aside ci—Ex-porte decree, in execution of 
which property sold, set aside on appeal — 
Inherent power to set aside sale See C. P. 
CODE Ss. 47, 144 and 151. 

20 Bom. L. E 925. 

S. 131— Inherent power— Appellate 

Court— Power of, to consolidate appeals in 
Land Acquisition cases — See Practice, 
Consolidation. 34 M. L J 279. 

g 131— Inherent powers of court to 

re-open transaction on ground of fraud. See C. 
P. CODE, 8S. 47, lol, ETC. 

20. Bom. L. R. 929. 

S- 151 — Inherent power— Expunging 

from record — Judgment of inferior court — 
Power of High Court. See QOVT. OF INDIA 
ACT S. 107. 33 M. L. J. 368. 

— — S. 154 —Inherent Power — Injunc- 
tion — Not to be granted against person, not a 
party to the proceeding.— C P. CODE 0. S9 
R 1. 3 Pat L. J. 456. 

S 151 — Inherent power — No Power to 

interfere with decrees and orders of lower 
Court. 

S. 151 of the C. P. Code is intended to 
empower courts to deal with their own decrees 
and orders and was not intended to give 
authority to superior courts by way of confer- 
ring supplemental jurisdiction to that conferred 
by S. 115. (Beaman and Heaton, JJ.) BAHAU- 
SING EAGHO V. Ghaganiram Harchand. 

42 Bora 363=20 Bom. HR. 348=45 I.C. 552. 

S 151 — Inherent power — Refund of 

mmisy drawm out from Court by a person ulti- 
mately held not entitled to it — Poiuer^of Court 
to order refund. 

An auction sale was set aside and the auc- 
tion-purchaser was allowed to take out the 
purchase money which he had deposited in 
Court. 

Held, that the auction- purchaser was bound 
to refund the parchase-mcney which he had 
taken out from the Court. 

It is not in accordance with juatioe, equity 
and good ‘conscience that in a summary mis- 
celianeous proceeding for refund of money 
taken out by an auction-purchaser, the' Court 
should enter into an adjudication between the 
auction- purchaser and a person who is 'strictly 
no party at all to the proceedings but is 
alleged to be the real aaotioa-purohase 
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C, ?. CODE. (1908) S. 151. 

i^Iullich avud Thornhill, JJ.) DALIP NaEAI^' 
Singh i. Baijnath goenea. 

3 Pat. L. W. 132=46 I. C. 275. | 

■ — 13 i— In /ierewi poiver — Ee-hearing j 

of case decided loiihoui liearmg a ’gart]]. 

On an appeal preferred by some of the defen 
dants without impleading their co-defts. as 
respondents the appellate court set aside the 
decree of the lower Court as against the appel- 
lants and made a new decree against a co-deft. 
who way not a respondent to the appeal There- 
upon the latthr applied for the restoration 
and hearing of the appeal in his presence. 

Held, that although no provision of the C. P. 
Code dealt with such a case yet the appellate 
court should restore the appeal and re-hear it 
in the presence of the co-deft. after add- 
ing him as a party. {0 kitty and alms’ ey, . 

JJ.) DUEGA ChaSAN BOSE LAEHI j 
KABAIN BERA. 47 I. G, S17, I 

— — ^ — — *S. 131 — Inherent power^-Retnand — 1 
Appellate Court— Power of. See C,P CODE 0. I 
11 Er. 23 and 27. 27 C. h J. 696, 


C. P, CODE. 'ISOS) S. 152. 

r. Cede to the Court which had decided the 
pre-emption suit, for its revival. 

Held, ^thzt the Court- had inherent power 
under ts. 151 cf ihe G. P Code to revive the 
suit though tne original order was improper 
and the proper course would have been to stay 
the suit. {Lindsay J. 0.) Raatesewab 
Dayal r. Gub Sahai 

5 O. L. a.259=:47 L G. 137. 

S,_ 131 — InJier£7tt poiC'Cr — Scope of 

— Ends of justice. 

The provisions of 5 151 cf the C. P. Code 
[ can only be utilised to make such orders as 
1 may be necessary for the ends of justice o: -to 
prevent abuse of the process of the Court, 
i {Sty.art and Ka^ihaiya Lai, AJ.C.) iNARENDRA 
Bahadur Singh v. Tee odds Gomaiercial 
Bane. 5 O. B. J. 153-46 I. C- 68 . 

_ — 3. 151— Inharent power— Stay of Sale 

in esecution of decree of lower Court. See 
C. P. CODE 0. 11 KB. 5 AND 5 (S) 

34 ar. L. J. 470. 


S. 151 — Inherent power. Remand — 

No appeal. See C. P. CODE, Ss. 107 (1) (b) 
AND 161, ETC. 43 I. C. 959. 

S. 151 — Inherent power — Review. See I 

(1917) DIG. COL. 205; KAN AIL AL GHOSE tj. 
Jatindra Nath Chandra. 45 Cal. 519= 
26 C. C.J. 325=42 I, C. 711. 

S. 151 — InJ^erenf poioer — Ecvieio of 

order made ex^ parte. 

On an exparte application made to the Dis- 
trict Judge asking him under the provisions of 
B. 5 of the Dim. Act to extend the time for 
filing an appeal and to give the appellant time 
for the purpose of paying the Court- fees, the 
Judge made an order that time would be ex- 
tended. But subsequently and before the 
memo, of appeal had in fact been admitted, he 
reconsidered his order and revoked it. 

Keld, that the Judge had ample authority ! 
under the law to revoke or alter his previous ! 
order at any time before the appeal was admit- 
ted. {Fletcher and Buda, JJ.) ISHWAR 
GHANDBA KaPALI V. ABJAN. 45 I. C, 725. 

— S. 151 — Inherent potter — Revival of 

suit. 

During the pendency of a pre-emption suit 
plfi, lost his title to the property which quali- 
fied him for the exercise of the right of pre- 
emption, by virtue of a decree passed against 
him in another suit and he filed an appeal 
against that decree. The Court trying the 
pre-emption suit thereupon dismissed it as not* 
maintainable, but remarked in its judgment 
that if the plfi’s appeal in the other suit was 
accepted he might apply for revival of the pre- 
emption suit. The plfi. won hifi appeal and 
3 years applied under S. 151 of the G. 


S. 151--Inhereat power— Time fixed 

by decree for performance within specified 
time— Provision for dismissal on default — 
Default— No power to extend time for 
performance. See C, P. Code S3. 14S, 151 
AND 152. 16 A. L. J. 625. 

' ^ S.151 — Inherent power — Wrong execu^ 

tion of decree-^Interferenoe hy Eigh Court, 

When it is brought to the notice of the 
High Court that its decree is being executed in 
a manner manifestly at variance with the 
purport and intention of that decree then the 
High Court, under its inherent powers of 
supervision which are expressly saved by S. 
151 of the C. P. Code may take such action 
for the ends of justice as may be necessary to 
enforce the proper execution of the decree. 

Where the decree which was being execut- 
ed was a decree of the Calcutta High Court in 
a suit which arose within the present jurisdic- 
tion of the Patna High Court, heldt that it 
was the latter Court which had power to super- 
vise the execution of the decree. {MiUer, 0. J. 
and Chapman^ J.) KULADA Peasad TEWArI 
V. BADfiU CHABAN TEWABI. 

3 Pat. L. tJ. 435=48 I. C 107, 

S. 151 — Restitution — Inherent powot 
of Court in oases not covered by S. 144 G. P, 
Code— Inherent power not to be exercised to 
the prejudice of a person mot a party to the 
original proceedings. See C. P. CODE SS. 144 
AND 151, ETC, 41 Mad. 467, 

— S. id2-^AfKendmem of decree^Corree^- 

Hon of clerical mistaJses and accidental slips in 
decree-^ jurisdiction of court which passed de 
i^ec'^Fendency of appeal against decree-^EJfecti 
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C. P. CODE, fl9C8) S. 152. * G. P. CODE (ISOS) 0. 1, R. 3. 


A Coiii't as jurisdict.ion to correct any cieri- 
c?i error or accidental slip occurring in its own 
order notwithstanding the pendenoy of an 
appeal therefrom in a superior court. 

The proper Court to correct clerical errors in 
a decree or order is the Court in which, the 
errors were made and not the Court wherein at 
the time of the prayer for amendment, an 
appeal from the decree or order is pending. 
{Spencer, J.) MUTHU BHATTAR v. MrITHUN, 
Jaya BHATTAE. 7 L, W. 8=44 I. G. 243. 

S. 152 — Decree, amendvicni o/ — Aff ir- 
mation of decree of lotver Court ^ on appeal — 
Decree can be emended, only if iliere is a 
variation bekecen the decree and the judgment 
— appeal, 

In a suit for sale on a mortgage the Alunsif 
granted a decree for the claim as ‘ ‘proved 
The deft appealed and the decree of the Munsif 
was affirmed. A decree absolute followed. 

The deft then made an application to the 
appellate court for the amendment of the 
decree, and it was granted. Held, that the court 
was wrong in granting the application in^as- 
much as the deft, should have shown that 
the judgment of the appellate court was at 
variance with .j^its decree and not that the 
judgmeut of the Munsif was at variance with 
his decree. {Richards C, and Banerji, J ■) 
BAIiGOBIND EAI V. SHEORAJBAI. 

13 A. L. J. 451=46 I. G. 373. 

152— Decree— Amendment of, 

pending appeal — Copy of amended decree to 
be attached to memo, of appeal. See G. P. 
CODE, 0 41 R. 1 (1). 43 1. G. 772. 

— S. 162— Decree— ppe/- 

late C our Dismissal of appeal for default--' 
Applieaiion to amend — Rorum 

Where an appeal is dismissed for default, 
the dismissal does not amount to a confirma- 
tion of the decree appealed from and that 
decree continues to be the final decree in the 
case, £0 that an application ior amendment 
of the decree in such a case must be made to 
the Court which passed the decree appealed 
from, and not to the Court which dismissed 
the appeal. {Mittra, A.J-0.) DaulaT'u. RAJ 
RAM. 43 I. G. 360, 

— S. 162— Decree — Error in— Amend- 
ment of, in execution— 1^0 prejudice. See 
Decree, 16 A. L. J. 262. 

0 , 1 .R . 1 ■— Partie s— Co .trustees— All to 

join m institution of suit. See TBUSTEE. 

27C-L,J.605. 

— ™ ± i— Parties— Suit for speoifid 
performance— Person in 'possession claiming 
under anterior agreemeut for sale— Tlecesaary 
and proper party. Stc SPEC. PEBFORAIAKGE. 

44 I. G. 361 

0. E. 3— Addition of parties— 

Scheme suit-Trespasser or alienee from trustee 
— Joinder of, improper. See C, P. CODBi S, 92 
aOT 0. i 3. 23 0, J- 4* 


! 0.1, R 3 — Muitifariousness— Dismis- 

I sai cf suit-G. P, Coda, 0. 23 B. l-With- 
I drawal of suit in second appeal. See (1917) 

■ Dig Col. ?07. aezal shah v. Lachmi 

i NARAIN. 40 All 7=13 A. L. J. 809 

j =42 I. C, 856, 

; 0. i. R. 3— Farties, joinder of— Suit 

I for possession by heir against several alienees 
‘from lasiowv.er — No iriisjoindcT. 
i A suit for possession on the ground of in 
i heritauce can proceed against a number of 
! different alienees. The question is purely one 
i of convenience, li P. L. B. 19 11: 33 B**. 293 
; 29 C. 371 foil. {Leslie Jones J) Lal Chand v, 
j MaNOHIRI. 64 P, W. R. 1918 = 

! 44 I. C. 549. 

1 0. 1, Rr. 4. and 3— Applicability — 

! Alisjoinder of parties and causes of action — 

! Tests to determine— Suit for recovery of goods 
; or their value from several defts — Suit based 
‘ on fraud of one of them in obtaining goods 
1 and transferring them to the others — Hain- 
I taxability . Hee (I9l7) DIG. COL 203; ROMBN- 
j DEANATH BOY v. BROJENDEANATH DAS. 

I 45 Cal 111=21 G. W- N. 794=27 C. B. J 158 
i =41 1. 0. 944. 

0 1 R 3— Leave to sue in a represent 

tative capacity- Claim for damages coupled with 
other reliefs— Leave to represent persons not 
consenting to kisUtution of the suit—Scheme of 
management of a trust — Decree for. 

Leave to file a representative suit under O. 
1 R. 8 of the C. P. Code may be granted on. 
behalf of a community or body of persons even 
chough some persons object to it. The order 
need not be restricted to the grant of leave on 
behalf of the persons not opposing. 

Though leave cannot be granted to file a re- 
presentative suit for damages, the prayer may 
be allowed in combination with other reliefs 
sought. The plffs, may be allowed to claim 
damages not in their representative edacity 
but-oa account of the acts by which they were 
individually aggrieved. 

A scheme of management for trust property 
may be prayed for in a represeutabive suit, 
subject to the objections when the scheme is 
actually framed.” 

Leave was given to the plff, a leading 
Mirasdar to file a suit on behalf of 200 co- 
mirasdara as trustee of a forest land for a 
declaration that the property belonged in 
common to them on trust, for an iujunotion 
restraining the deft, from trespassing on it, 

■ for damages, and, if necessary, for a scheme of 
managament- {Oldfield and Sadasimlyer jjf] 
BATHA PIELAI V. KANAKASUN'DAEAAI. 

’ 24 M L. T. 20=8U W 160= 

, (1918j M W, K 794=45 I. G. 423. 

I 

I 0- 1 R. S— Representative suit by daily 

! worshipper of mosques to set aside alienation 
i by mutwalU if lies. See Maeombdan Law. 

23G. W.«. H6. 
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C. P. CODE, (190S) 0. 1, E. 9. 

0. Ij E. S— I^iisjoinder ct parties and , 

causes oi sciion — Heir — Suit: for possession ' 
against alienees from diferent alienors . See. 
Practice, 59 P. E. 1913,; 

! 

0, 1, R 10 — Aduiinistratio% suit — 

Jurisdiction o/ Court to make deft party j 
plff, — Ori^incd plff.if jound not com pet ait \ 
to maintain suit — Deft, entitled to share Bona : 
fide mistake — Proof of,- if neesazry. | 

iThe Court has iurisdiction in an adminis- ; 
t ration suit (if it be found that tbe ori- i 
ginal plfi, has no right of suit! to make one of | 
the defts. entitled to share, as pai-ty plS. It j 
is not necessary to find bona fide mistake for j 
the Court to act under O. 1, B. 10 of the C, P. ; 
Code. {Knshnan, J.) v. Eswa- { 

RAGOWD. 9 L, W. 75=11913) bl, W- N. 529 j 

0. 1, R. 1C— Parties— Addition of— j 

Improper refusal — No appeal from order — j 
Eevision. SeeO. ?. CODE, S. 115 AND O- 1, i 

R. 10. 57 I. C. 725. 

, 0. 1 R 10— Suit against dead person- 

institution bad— Buie not applicable. See 
Lm. ACT , S. 22. 47 L C. 894, 

i 

0. 1, S. 10 (2)— Addition of parties— | 

Improper ret'usai^ — Interference by High Court , 
in revision. Sec C.P. CODE S. 115 AlJD 0. 1 R. i 
10 (2) ETC, 44 1,0.534.; 

0, 1, R. 10 [2] --'Par ties, addition of — 

Suit for rent against one of the heirs of a tenant 
—Other heirs if can be added as parties. 

In a suit for recovery of arrears of rent 
instituted against one of the heirs of the 
original tenant whose name was recorded m 
the landlord's sjiensi a, the remaining heirs of ■ 
the tenant were on their application added as 
parties to the suit. 

Held, that although the added defts. were 
not strictly necessary parties to tbe adjudica- 
tion of the question arising between the plS. ^ 
and the original deft., yet they were not im- j 
properly added parties to the suit. 12 G, L. J. { 
267 foU. {Tet(.non a^id Nctobculd, JJf QURU j 
Prosanna Lahiri r. Samiruddin Saeear. 

44 I. C, 465* 

- — 0. 2 R. 2 — Abandonment of claim — 

Bar io $ 2 ibsequesit suit — Knowledge of right, 
essential.. 

In order to make O. 2, R. 2 of the C. P. Code 
applicable to a subsequent suit, it is necessary 
to show that the pifi. held at the date of the 
institution of the previous suit actual and not 
merely constructive knowledge of the right 
which he is seeking to enforce in the subse- 
quent suit. 15 Cal. SCO foil. {MiUra, A. J. € ) 
Hinya Bai t;. Ganpat. 47 1. C. 881. 

0. 2y R, 2— Applicability— Mortgage 
wtd lease forming part cf same transaction— 
'/'Suit for reniinsUtuted after mortgage debt 
hewmes due — Bub segue fit suit for prwcipjui 
amount under mcrigage’deed^MaintaincMlity* . 


C. P. CODE, (ISOSl 0. 2, H. 2, 

Where a mortgage-deed and a contenpora- 
nesus lease form in reaiiry one transaction (the 
latter merely providing a mode for realising 
interest) a suit for rent instituted after the 
principle mortgage debt had become due, bars 
a subsequent suit for recovery of the principal 
and interest due on tbs iiicrtg?.ge. (Shah Din 
and Wilber force, JJ.) Natha SiNGH i\ 
ChxJNI LAD.^ 69 P. E. 1913=47 1. G. 364. 

'0. 2, R. 2 — AppiiLabilitij of—Ofjiissicn 

io SILO for relief — Suit not terminated in a 
decree — Ko bar. 

O. 2, E. 2 of the C. P. Code refers to a case 
where there has been a suit in which there 
has been an cmissicn to sue in respect of a 
portion of claim and a decree hag been made in 
that suit. In that case a second suit in respect 
of the portion so omitted is barred. 11 M. I. A. 
551 ref. {Sanderson, C. J. and Woodreffe, J ) 
XJPENDEA NARAIN ROY v. EaJ JANOEI NATH 
BOY- 43 Cal. 305= 

22 C. W. N. 611=47 I. C. 129. 

0. 2, R 2- Applicatrilinj ef’^ResiUniion 

proceedings, 

A proceeding in which relief by way of res- 
titution is claimed is neither a suit noc an 
execution proceeding, but a miscellaneous pro- 
ceeding to which the rules applicable to execu- 
tion proceedings in substance apply. The 
provisions of O. 2, B. 2 do not apply to such a 
proceeding. 40 M. 780 Ref. {MtiUiek and Atkin- 
son JJ.) SBUPASINDU HOY V. BALBEADRA- 
DAS. 3 Pat, L, a. 367=47 I. C. 47. 

— 0. 2, R. 2 — Cause of action meaning of 

— Dismissal of suit f or declaration— No bar 
to Buic for possession See (1917) DIG COL. 212; 
MAUNG BA THAUKG V. MA SHIN AIIN. 

10 Bur. L T. 189=37 1. C. 13. 

0. 2, R. 2— Continuing wrong— Prior 

suit, no bar. See 11917) DIG. COL. 213; 
Raghunath Singh v, achutanand. 

3 Pat. L. W, 283=43 1. G. 374. 

0.2 R 2—Mes}j>e profits— First suit for 

ejeetme7it — Subsequent sicit of mesne profits. 

Where a usufructuary mortgagee first 
brought a suit in ejectment against the 
mortgagor and subsequently sued him for 
mesne profits. Held, that the previous suit 
being a suit for ejectment and not a suit for 
redemption, the present suit fox mesne profits 
was not barred. {Mittra A.J.G.) PABAMSDEH 
0- YADOJI, 46 I. C. 743. 

— ^ ^ 2, R. 2^ — Mortgage — Suit for in^ 
ierest after primipal beomnes due — Subsequent 
suit for pri7icipaj afid interest — Mahitainabili- 
ty—'Res judicata. 

O. 2, R. 2 of the C. P. Code bars a suit foi 
principal and interest due on a - mortgage 
where the plfi, mortgagee has previously sued 
and obtained a decree for interest only, when 
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G. P. CODE, am) 0 . 2 , S. 2. I 

lie could liave sued for tbe principal as v;ell. ; 
(O^i^vis and Broadway JJ.) KiSHEN NABAI^' j 
V P-Udl :dAL. S3 ?. R. 1918=167 P. W- R- ’ 

1918=^7 I. G. S37. 1 

0.2. R. 2 — Mortgage- -Suit against '< 

so 7 ne co-oimcrs'—riortqage m contravention oj i 
0, 31, B. 1 — Suhseque7it suit against others, \ 
niaintai7zability, 

Where a person brought a suit on his I 
mortgage against some of the co-ownars of the ' 
mortgaged property and obtained a decree, a ; 
subsequent suit on the mortgage against the | 
other co-owners is barred under 0. 2, R. 2 of 
the G. P. Code. {Baheioell and Phillips, J-J.) 
KIZHAKE MANI^AMBARATH V KANNA 
KUKUP, S L. W< 162=57 I. C. 595. f 

0 . 2 Rr. 2 and ^—Partiiion~—Suit 

JOT recovery oj ^noveables and i-mmoveaUes — 
Ofie cause oj actkin—No 77ii$joi7ider. 

In a suit for partition, the plff, has to 
include the whole of his claim, that is to say, 
the whole of the properties which are alleged 
by him to be properties of the Joint family, 
immoveable properties moveable properties and 
funds which according to him hiave resulted j 
from joint business carried on by members of | 
the joint family ou behalf of all, and such a j 
suit cannot be treated as one for the recovery j 
of possession of both immoveable and move-.t 
able property requiring for their joinder Courts’' 
leave under 0. 11, E. 1 of the C. P. Code, 

An order passed in such a suit requiring the 
pl2. to elect to proceed either with the claim 
ior the recovery of immoveable properties or 
mth that for recovery of the moveables and 
funds is erroneous. {Teunon and Ohandhuri 
JJj BENI MaDHALE V GOVIND CHANDER 
SIBKAR. 22 G. W. H. 669:=:56 1. G. 165, 

-0, 2, B, 2— Scope oj^Prior suit not 

mf^intainable as laid — Subsequent suit on 
proper case oj action— No bar. 

One K. 03:eoufced a mortgage in favour of R. 
in 1892. In 1898 K. granted a power of 
attorney to R to facilitate the collection of 
rents. Under the power of attorney, R wa® to 
pay K a certain sum and appropriate the 
balance towards the mortgage. The mortgagor 
brought a suit for cancellation of the power of 
attorney and for accounts. The suit was 
dismissed on the ground that the remedy was 
by a suit for redemption. K now brought the 
present suit for redemption. It was contended 
that the suit was barred by 0. 2, R 2 of the 
C. P. Code, 

, HMt that O. 2, R. 2 of the C. P. , Code did 
'.not bar the present suit for redemption. 

0.2, R/3 of the C. P. Code bars a present 
Euit only when the cause oi action in the 
subaequent suit is the same a? in the previous 
suit. It does nor apply where the cause of 
action in the subsequent suit could also have ; 
been rqaAi the subject of litigation in the j 


C. P. CODE, (1908) 0. a, R. 10. 

former suit. In such a cas 3 . the second suit 
is not barred under 0. 2, R 2. 

Where a former suit is brought either on a 
non-existent cause of action or upon a false 
cause of action, that will not bar the institu- 
tion of a suit on the true cause of action. 
{Aijllnri and Seshagiri Iyer, JJ.) DaSARATOT 
NAIDCr V. PALAIA KuilARAMULL BAJA. 

25 M. L. T. 311=:(1918) M.W.R. 42? 

=7 L.W. 557=55 I C. 969. 

— 0 2 R. 2 — Scope oj — Suit against one 

debtor if a bar ta suit against another debtor, 

O. 2 E. 2 of the C.P. Code applies only v;hei‘s 
the deft, in the subsequent suit was also the 
defendant in the previous suit. The rule does 
not apply where the subsequent suit is brouf-hi: 
against a di^erent deft, {Mitira A J.C ) Eashi 
BAI V. Sheoeam Khupchand. 

57I.C8S6. 

0. 2, R 3— Cause of action arising 

subsequent to suit— Relief on the strength of, 
can be granted in exceptional oases. See 
PLEADINGS. (1918) M.W. N. 199. 

U — ^ ^ ^ ^ 2— ’Dismissal 

of suit in the presence oj pleader, ij a dismissal 
jor default — Applicaiicn to set aside. 

The personal appearance of a plff. who has 
instructed a Pleader to appear in his behalf 
for the purpose of conducting the suit is not 
necessary, and if the suit is dismissed in the 
presence of the Pleader, the decree of dismissal 
would not be subject to the procedure for 
setting it aside laid down in 0. 9, R. 9 of the 
C.P. Code. [Mullick and Thortihill JJ) MOWAR 
Raghbar Singh v. Gouri Oharan Singh. 

$6 1.0.492. 

0. 5, Rr. 10 and 17— Service oj 

summons — Delivery to defendant— ‘Nmi-com- 
plia>ice with other fo7‘maliiies'^Faciiim valet 
doctrific oj^ if applicable. 

O. 5, R. 10 of the C P. Code lays down 
the main rule that service shall he made by 
delivering pr tendering copy of the summons 
signed and sealed as prescribed. Whenever 
such delivery or tender has been made to the 
deft, personally, the service is complete, and 
no subsequent irregularity bythe process server 
or other ministerial officer of the Court such 
as the omission of the process server to obtain 
the signature pf the deft, can undo it. Such a 
case is particularly of a kind to which the 
maxim quod jieri mn debet jactum mUi 
seema/applicable. 

But where the service is not personal, there 
IS necessity for a stricc compliance with the 
rules 01 procedure laid down in the C- P- Coda. 
26 Cal. 131, 13T. C. 669. appr; 16, Bom. IIT 
diss. (Stanyo7it J.. C.) GOP ALDAS v. Isll". 

46 1, C. 277 
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0. P. CODE. (1SC8) 0. S, E. 10. 


-0. 5, Rr, 

Service, modes ot- 


10 and 19 — Summons' 
•Summoris delivered to deft. 


but not received by blm and acknowledgment [ under S. 19 easential. See C 


not ^signed by him and summons rot affixed 
his house— Servioe not proper [Broadway, 3] 
DIWAN CEAND V. MUSSAMMAT PAR3ATI, 

99 P. R 191S=:$3 I. C. 28 


C. P. CODE, (1908) 0.6, R. 17. 

— 0. 5. R. 19— Service of summons— 

Affixture to cuterffioor of house— Declaration 
P.CODE 0.15, 

43 I. C. 632. 


RB, 17 AND 19. 


• 0. 5, R. 13 and O. 30, R, Z—M^nini 

if a niemher of the family— ‘Service on vart-v's 
munhn if sufficient, 

A munim is not a member of tua family 
his employer within the meaning of 0. o" R 
16 of the C. P. Code. 

In a suit for recovery of money the Court 
directed tha notice tn be issued to the parties 
and their pleaders that they should attend on 
a certain date, It appeared that no notice was 
served on the pin’s, pleader, but one was i 
served upon the munim of the plid’s. firm. 

Held, that service on the munim even if he * 
was the person having the control or manage- 
ment of the plfi’s. business, was not sufficient 
and that the Court had no power to dismiss 
the suit for default. {Scott Smith, J.) Firm, 
BAM GOPAh EANHIA LaL v. NAEATN DAS. 

1C5 P. W. R. 1918=45 1. G. 932. 

—■0 3, R. 17 and 0. 9, R 13 — Refusal 
to accept service— Bx parte proceedings— ApplU 


’ — 0. 6 R. 4— Undue influence — Plea of 

; —Particulars not given — Court not to enter- 
) tain the plea. See PCEAJDINGS. 47 I. C. 11 

; 0. 6, R ii—Sinnaho'B of plaint bij 

! persoYo authorised by a man in jad—Vcdidity o/ 
I sipYwitiire—Jail Regnlaiions ^ breach of— Effect 
' oj — Practice —Professional misconduct— Mixing 
up of questions of— Decision of case. 

Jail regnlaticns and Manuals have the force 
of law but they cannot override or alter the 
general law. A plaint signed or a suit author- 
ised by a man in jail is just as good as any 
other plaint or suit, however many jail regula. 
t ions are broken. The. breach of Jail regula- 
tions by the prisoner, his pleader or friends 
cannot destroy a cause of action or invalidate 
a plaint and the Court should not enter into 
^ the question whether permission of Jail 
! authorities had been given or not. 

f A person in jail who is unable to sign a 
plaint may authorise some other person under 
0. 6, R. 11, to sign it for him and the plaint 
so signed will be a valid plaint. 23 All. 55 ref. 

The object of Courts is to decide the right 
oi parties and not to punish them for mistakes 
which tney make in the conduct of their case 
by deciding otherwise than in accordance with 
their rights. 

If a Court thinks that there has been any 
breach of professional etiquette, or any matter 


cation to set aside — Return of process server— 

— Denial of, necessary. 

It appeared from the affidavit of the serving 
officer that the deft, refused to accept service of 
the summons which was, therefore, affixed to 

the outer door of his dwelling. The deft, having , . - ^ „ 

failed to appear on the date fixed, the Court j polling for the exercise of disciplinary powers, 
granted an ex-parte prelitrdnar>' decree to the I conduct of the pleader or advocate in 

plfi. for dissolution of partnership and accounts 
and directed the deft, to file a true and full 
account of the partnership. The deft, applied 
for setting aside the ex^paie decree. 

Held, that inasmuch as the deft, refused to 
accept service of the notice although it was 
read out to him and he was repeatedly asked 
to receive to atod as he did not categorically 
deny tha facts stated by the process server in 
his j-ffidavit the Court was justified in proceed- 
ing e 2 : against the deft Raitigan 0,3, 
and Shah DifiyJ.) Hadha KISSEN v. Tirath 
U P, h R, 1918= 

31 P. W, R. 1918=43 I. G. 718 


O. 5, Rr. 17 and 19 — Service of sum- j 
?reO«s — Affixture oj summons to outer 'door— | 
Declaration of sermce by Court, essential. - j 
Where a summons is fixed to the outer door ! 
of a deft, under O. 5, E. 17 of the C. P. Code i 
he cannot be said to be duly served until 
an order under R. 19 Is made by the Court | 
. declaring that the summons had been duly 1 
served, and such order ought to be obtained as 
soon as possible after the return is mad© by 
■ the serving officer. {Richaards, C. J, and 
CEAMPAT SINGH u. Mahabis 
Prasad. 43 1 C- 632. 


the case, it should decide the merits and 
I reserve such question for further consideration 
j after the disposal of the suit. {Walsh. J.) 
i Bisheshar Nath v. Emperor 40 All 147 
{ =16 A. L. J. 64=44 1. C. 28. 

j 0 . 6,R 17 and 0 . 7, R ^—Amendment 

of pleadings — Exe7nptiGn from limitation — 
Grounds for, not specifically stated— Duty of 
court to allcw ameaid'inent. 

The provisions of 0. 7, B. 6 of the C. P. 
Code should be construed in a liberal and 
reasonable spirit, and .save under very excep- 
tional circumstances, the Court of first instance 
should allow the plfi. to amend his plaint so as 
to state the ground of exemption from the law 
oi limitation aa required by that rule. 31 I 
C. 196 dist. (Shah Bin^ ,J,) RAM StJKH DAS v 
Ghula Muhammad, 1C2 P. R, 1918= 

43 I. c. 493. 

y'*yO, 6, R.‘ 17 — Armr^ment— Pleadings 

—Suit for declaration of HiU and ccnfirniaticn 
of possession if can be converted into one for 
recovery of .possession— DimitatiGn. 

Where, a pl2. in a suit for declaration of title 
and confirmation of possession alleges facta 
which show that he was out of possesBion, his 
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suit, even tlsougb framed for confirmation of 
possession, may be treated as one for recovery 
of possession if" his title to recover possession 
has not been barred by limitation but where the 
plfi. in such a suit maheg a case that he is^ in 
possession, but fails to prove his possession, 
the Court will not give him possession, even 
though he proves his title and the suit has 
heen instituted within the limitation urescrib- \ 
fid for suits for recovery of possession. 16 W ] 
R. 27: 11 C. W. N. 366 espl. (Bichardson and i 
Beachcrofi, JJ.) ^lAEAl^IAD JALIStJ. THE 
Secbetary of state for India. 

5$i. c ses 

- — 0 . 6 , R il-^^Ame'iidment'^PmDer io '[ 
— Incon^istmt axse — Gontradieicry \ 
ctidence^ Amendment- BeJusBl of ^ by Appellate 
Court, 

Though under R. 17 of O. 6 of the C. P. Code, i 
very wide powers of amendment are vested in i 
the court, an application for amendment in the , 
second appellate Ck>urt was disallowed on the 
ground that the plfi would start afresh on 
allegation a wholly inconsistent with those 
made in the original plaint, and to support 
the new allegations, he would have to bring I 
forward evidence directly contradictory to 
the evidence already placed by him on the 
record* {Mookerjee and BeacJicroft, JJ.) PADMA 
Lochan Pattar n Girish Chandra Kil, 

27 C. L. J. 392=45 I. C. 241. 

— 0 6 R 17 — Amendment — Prindplee^ 

reyulaUng grant of — Mortgage suit^ non inclu. 
dm of previous mortgage throicgh bona Side | 
mistake-^Order for am&ndment— Postponement 
of arttendment-^Appl'loatiQn io be disposed of at 
the triaU if proper 

The pis rcspts. filed a suit on a mortgage, 
of the year 191| executed by the 1st deft, 
appellant in favour oftheplSs. There was 
a previous mortgage and a further charge of 
the year 19U,»not included in the suit which 
were also executed by the lat deft, in favour 
of the plfi. which comprised properties outside 
the jurisdiction. There was a provision in the 
mortgage of 1915 by which properties within 
jurisdiction were included and charged for the 
payment of moneys due on the stid previous 
mortgage and further charge (and thus con- 
ferring jurisdiction on the High Court in 
respect of them.) The first defendant sufa- 
seqaeatly filed a suit in the Patna Court for a 
declaration that the said previous mortgage 
and further charge were not enforceable inas- 
much as they were not. included in pin’s suit 
and as no leave wag taken under 0. 2, R. 2 of 
C. P. Code. UpDn that plfis. applied for the 
atoendiacnt of their plaint, by the inclusion of 
the said previous mortgage and the further 
charge alleging that they were not originaliy 
included in the -suit under a bena fide and 
erroneous impression that the Court had no 
jurisdierion in respect of them, (as the proper- 
ties ebatged were situated outside Calcutta) 


C P. CODE, (1908) 0 , 6, E 17. 

and that they overlooked the above provision 
in the mortgage of 19l5. 

The trial Judge without deciding anything 
allowed the . amendment subject to any 
contentions which the deft, might raise in 
answer to the claim as amended. The daft, 
appealed. 

Held, that the plfis. should ba given liberty 
to amend their plaint. 

It would have bean better and more regular 
had the question of the right to amendment 
been determined before the order was made. 
If this would hava involved a iengtshy enquiry 
covering the same ground as the evidence in 
the suit the hearing of the application to 
amend shoud have been adjourned to tbs hear- 
ing of rbe suit and determined on the evidence 
then taken. 

The Co art being desirous of getting at the 
true facts will allow an amendment subject to 
the three chief general conditions : Botui fides 
I on the part of the applicant, possibility of 
I amendment without such prejudice to the 
I other party as cannot be compensated by costa 
! {such as prejudice to rights accrued) and sub- 
I ject to this that the amendment is not such as 
i to turn a suit of one character into a suit of 
another character 1 0. S7i; 18 B. Hi; lb W. 
E. 123, 9 B. H. C. R 1. 5. Bom. L.R. 329, 9 
G. 695, B 196, 21 W. R 20S, 5 B. 613. 
(Sanderson, C. J. and Woodroi fe, J) UPEN- 
DEA Narain Roy V. Rai Jakodi Nath 
Roy. 45 Cal. 306=22 C. W. N. 611. 

47 I. C. 129. 

——0 6 R, i.l'—Plaini — Amendmmt — Or- 
der allowing alidity — Application made at 
begmning of trial — Order made at later stage 
after hearing evidence — Effect . 

Where in a suit for damages for injuries 
sustained by plfi. by reason of deft's, 
negligence, the trial judge allowed an amend- 
ment of the plaint by increasing the amount 
of damages claimed on an application made at 
the beginning of the trial when the learned 
judge reserved his decision until he had heard 
more of the evidence and granted the amend- 
ment at a later stage, held that the order 
allowing rha amendment wag not illegal and 
would not be interfered with in appeal {Wallis 
C- J. and Sadasiva Iyer, J.) ViNAYAGA 
Hudaliar Parthasarthy. 23 M. L. T. 

312=7 L. W. 415=151. C 556, 

0.6 S. 11 —PUedings ^A'lnendmeni al- 
ter ing nature of suii— Amendment orally asked 
for duriiig a.^guutenU—EefiisaL 

An amendment which would have the efiect 
oi alteiing the nature of the suit, cannot be 
allowed upon a verbal sugge.stion made in a 
final reply. [Hayward A. J, 0} Louis DREY- 
FUS A: Go, V . Secretary of state 
Fob India, $5 1. C. 173, 
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■“] p. S R 17 — I^leadhigs — Amendment 
cj'^Applzc^ticTi made at a. late stags lu second ' 
appeal — Refusal. 

An application for amendmsnt of tba plead- 
ings will not be granted at a late stage of the 
case on second appeal. {MUtra, AJ,Q.) 
BALIEAM V. GANPAT. 57 I. C. 906. j 

- 0. 6, R ^ 17 — Pleadings, aaiendnieyit 

of Case closed for judgment — Aynendmeni 
at that stage, impropriety , j 

^ Pifi. brought a suit for the possession of a ! 
site and the case was closed and posted for 
judgment. The plfi then applied to the Court I 
praying that a right of way siz cubits broad » 
should be given to him. The Court held that ! 
the plU. was not the owner of the site but it I 
directed the deft, to remove his hut so as to | 
allow a right of way as claimed by the pl&. j 

Held, that the plfi. should not have been j 
allowed to amend the plaint after the case had \ 
closed for judgment. {Prideaux, A J. 0.) j 
ChAINU V. Manbook. . 45 I C. 894. I 

6, R, 17 — Pleadiyigs , ameyidment — 
Application at a late stage— he fusal — No 
interference in second appeal. 

The Chief Court will not interfere in second 
appeal and allow an amendment of the plaint 
which had been disallowed by the court below. 
(Shah Dm, J.) Nanu v. Moti. 46 I. C. 471. 

" I 0. 6 R 17 — Pleadirigs — Amendment 
of -DiBCretioyi of Court — Principles gov^rniyig. 

Amendments of pleadings should be allowed 
when ashed for by a party, provided the oppo- 
site party ia not taken by surprise or precluded 
from adducing evidence or raising the neces- 
sary issues- Where, however, a party ia agitat- 
ing only a technical claim and the character of 
the suit is likely to be altered or where there is 
inordinate delay in asking for amendment, the 
Court would be justified in refusing to grant 
an amendment. The main considerations to 
be borne in mind are that multiplicity of suits j 
should be avoided and the interests of substan- 
tial justice should be advanced. (Seshagiri 
Iyer and Napier, JJ) RAiiASWAMi REDDI v. 
Genoa seddi. 45 I. C. 649. 

0. 7 S, 7 — Claim for larger relief — 
Plfi* entitled to decree for smaller relief to 
which he was found eutitled— Decree for joint * 
possession in suit for ejectment can be passed, j 
{Batten, A. J, 0.) Ghooti v, Sitku. 

4il. 0.557. 

0. 7, R. 7 — Plaint — lieliejs not 
claimed, not to be granted. 

An usufructuary mortgagee who sues the 
purchasers of the equity of redemption and 
prays (1) for a decree on the mortgage ; for 
possession ; or (3) for a money decree, is not 
entitled to a decree for the usufruct of the 
property accumulated in the h^nds of the Dt. 

14 
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Magistrate while the property was under 
attachment in proceedings under 3. 146 of 

tbeCr. P. Code (Sharfuddin and Roe, JJ,) 
KHEBHANI O.THA i:. GULAB OJEA. 

2 Pat L. J 698=43 I. C. 463 

0 7, R, 10 — Sait not cognizable fay 
Court — Duty of court to return plaint to 
proper court — Trial on the merits, bad 8es 
(1917) Dig Col 22 1; Fade Mahomed v. 
CEEETBA Nath chowdhury 

27 C. L. J. 390=41 1. C. 203, 

0. 7, Rr. 14 and 18 — Rejection of 
document iindouhtedly in existence at the date 
of suit but not produced within time fixed^ 
Improper exercise of discretion. 

In a suit for enhancement of rent on tho 
basis of a kabuiiyat which was not filed with 
the plaint as required by O. 7 R 11 of the C.P, 
Code, but was filed in Court after the time 
within which parties were directed by the 
Court to file their documents the Court rejeotd 
the document. 

3eldt that as there was no doubt that the 
document was in existence at the date of tho 
institution of the suit, and also having regard 
to the proceedings which had taken place in 
the suit, the rejection of the document by the 
1 Courts below was not a proper or judicial 
j exercise of the discretion conferred by O 7 . 

I R. 18. 13 C. W. N 797 and 8 Bom 377 foil. 
{Pdchardson and Beachcroft, JJ,) JOGENDBA 
KUMAE GHOSE V. ANANDA CHANDitA 
Mazdmdae 44 I. C. 21. 

^ 8, R. 2 — Pleodings — Special period 

of limitction—Plea not raised iyi written state- 
meni nor considered by first Court— Appellate 
Court if can dismiss suit cn the plect. 

In a suit in ejectment on the ground that - 
plfis. were permanent tenants, the defts. 
pleaded in their written statements that 
neither the plfis, nor their predecessors-in- 
interest ever had any sort of rights or posses- 
sion over the land in suit within twelve years 
and that their claim was barred by limitation. 
No issue was settled as to whether th® special 
rule of limitation in Art. 3 of Scb. Ill to the 
B. T. Act applied to the case. The first court 
decreed the suit but on appeal the suit was 
dismissed on the ground that it was barred by 
limitation under Art. 3 of tba B. T. Act, 

Held, that the special case of limitation 
! ucder the provisions pi Art. 3, Scfcu III to the 
B, T. Act net having been specially pleaded 
and the facta in support of such a case not 
being apparent on the face of the record, the 
Judge of the Appellate Court has no jurisdic- 
tion to go into the matter and to enquire 
whether on certain facts that he had found the 
suit was barred by limitation. (Fletcher and 
Huda, JJ.) KEDAB Nath MONDAL t>. 
MOHE8H Chandea Khan. 

* 28 C. lU J. 216=46 I. a 73^ 



THE YEARLY DIGEST 


212 


C. P. CODE, (1908) 0. 8, B. 5. 


C. P. CODE, (1906) 0 . 9, R, 3. 


0 8 {^, 5— Power of court to acquire 

proof of a fact notwithstanding admission by 
deft in ^leadings. Scb T. P- ACT, S- 59. 

(1918) M. W. N. 853. 


— 0 . R, 5Scopeof—Suit on amori- 
gage against a minor defendant— Allegatmi of 
proper execution of mortgage in plaint 'fwt deni- 
ed in written statement — Issue as to execution of 
mcrigage not raised at tlie trial nor evidence 
adduced on point— Decree (m mortgage propriety 
Qf — Omission to raise issues on question of fact 
^Effect of. 

The scope of 0. S, R. 6 of the C. P. Code is 
only thi 3 » that the omission to deny an 
allegation of fact in the plaint is not to be 
taken as an admission in the case of minor 
defendants and the role has nothing to do 
with the conduct of the suit afterwards In a 
suit on a mortgage against certain minor 
defts. their guardian did not deny in his 
written statement the allegations in the 
plaint as to the proper execution of the mort- 
gage and their placer neither asked for an 
issue nor let in evidence on the question but 
the whole triad proceeded only on the issues as 
to limitation and res judicata The Court 
decreed the suit in favour of the plfis. 

Held, that the omission of the defts. to 
raise an issue as to the execution of the 
mortgage implied an abandonment of that 
question at the trial and that it was not 
incumbent on the court to require proof of 
execution of the mortgage from the plfi., 
under such circumstances. 26 Bom. 380 dist. 
' 7 M. L. T. 106 ref. (Abdur Rahim and Bake- 
mU, AGAPPA V. SIDDALINGAPPA. 

36M.L.J. 372=^57 1.0. 589. 


0.. 8, E, b-^Spedfic defiioZ/ absence 

— Not an admission of plff's, claim — Right to 
. call for proof , 

In this country a very high standard of 
pleadings cannot be expected. 

The deft, in a suit for possession did not 
specifically deny the allegation made by 
the plfi that the property sued for formed a 
portion of a certain taluk. The Munsif, held 
that there was a constructive admission by 
deft, of the plfi^s, title as alleged in the plaint 
and decreed the suit without considering the 
evidence adduced on both sides on the question 
of the title. On appeal the Judge reversed the 
decision of the Munsif on the ground that 
there was no such admission on the pare of 
the deft, as would warrant a decision in 
favour of theplfi’s, title, especially as the trial 
Court had required proof of the pin's, title . in 
a^te of the so-called admission fay the deft. 

Held, that the decision of the appellate 
court was correct. {Fletcher andHuda,JJ,) 
KAJA Mia V. ABDUL EADAL. 

58 1. G. 878. 

—*—0. 8, R, 6^Se< off — Rarrid claim if 
. can h$ pleaded , . 


A claim which has become barred by limita 
tion at the time of filing of the written srate- 
ment in a suit is not a debt legally recoverable 
by the doft. from plfi. and cannot therefore, be 
allowed to be set ofi. {Chitty and Wah^isley, 
JJ,) Kakailal KUNDU V. Nity Saban 
MUKHErjee. A7 I C. 938. 

" — 0 8, R. 6 — Set off — Court fee payable 

— Advalorem. 

A written statement pleading a set ofi must 
bear an advalorej^i court fee stamp on the 
amount of the set-ofi claimed. {Fox, C. J. and 
Ttvomey, J.) M. E. PiLLAT r. Maistry. 

10 Bur. L. T. 252—36 I G. 957. 

0. 8, R. O-Inconsistent case^Not to be 

allowed to be set up at a late stage — Appiicadon 
to file new written statement on the day before 
heating setting up totally inconsistent case 
—Refusal — Proper exercise of discretion. {Roe 
and C Quits, JJ.) Bab a Biseendatal Singe 
V. MT. JaiSEI KUEE. (1918) Pat. 323. 

0. 9— Applicability of, to applications 

under, 0. 21 Rr 53 and 100— Claim by stran- 
gers — Dismissal for default— Power to restore. 
See C. P. CODE. 0. 9, R. 9 AND 0. 21, R 100 
5 Pat. L. W. 102. 

— 0. 9 — AppUcabilitii to. 

0. 9 C. P. Code does not apply to execution 
proceedings 41 Cal. foil* {Mullick and Thornhill^ 
JJ,) BABU RITU KOEB V BABU ALAKDEO 
NARAIN. 1918 Pat. 265. 

r=5 Pat. L. W. 208-57 I. G. 155. 

— 0. 9, Rr. 3 and 4 — Dis77iissal of suit 
for default of both parties — Refusal to restore — 
Frior suit— Dismissal of, if a ground. 

The mere fact that a case had been previ- 
1 ously dismissed for default is no reason for 
refusing to restore it after a second dismissal, 
{Richards, C J. and Banerjee, J.) RAMJI 
DAS V, Bhagwan Das. 43 I. C. 180, 

0. 9, R 3 — hdortgage suit — Dismissal 

of application for final decree Jor default of 
appedfarice of both' parties — Fresh application 
—Maintainbiliiy of. 

Where an application for a final decree in 
a mortgage suit is dismissed for default of 
appearance of both parties, a fresh application 
can be made. {Richards, C . J. and Banerjee, 
J4 AHMED Khan v. Gauba. 40 All 235— 
16 A, L. J. 153=53 1. C. 513. 

— 0. 9, Rr 3, 6 and 9 — Presence of one 

fuii of sia: plainiif f s— Appearing pljf. _ ge^icral 
attorney for others — Dismissal of suit for want 
of prosecution — Dis'missal on meriis— Second 
suit on the same cause of action Bar, 

'On the date fixed for the hearing of a suit 
the defts. and their pleader did not appear. 
The' plfi’s pleader also did not appear but one 
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G. P. CODE, (4908) 0. 9, g. 4. 

of the pin's was present. Be was aisc the 
2 £neral attorney of the other plfis. The court 
dismissed the suit for “want of prosecution.” 
The pins, thereupon applied to have the dis- 
missal set aside bat the application was re 
fused on the ground that their remedy was by 
means of a separate suit. They consequently 
brought a second suit claiming the same relief 
they claimed in the former suit. Held, that 
inasmuch as all the pins, appeared and must 
be^doemed to have been present through the 
pin.who had appeared and was general attorney 
for the non-appearing plSs. ‘the suit must be 
regarded a>a having been dismissed on the 
merits not under O. 9, E. 3 of the C. P. Code 
and a second suit on the same cause of action 
was therefore barred. {B^.nerji ojid Abdul 
Baoof, JJ.) Singh tJ. Jubi Singh. 

4C All 590=15 A. L. J. 462=46 I. G. 390 

G. 9, K . 4 — Exccutioiu of decree — Appeal 

—dismissal for default — Sufficient cause — 
Allegations not supported by affidavit. 

An application to e'^ecute decree was dismis- 
sed for default. No question was made to set 

' de the order passed ez parte but an appeal waf 
died on the allegation, that the appellant had 
gone to call his pleader and learnt on his 
ratutfn that the application was dismissed. 
No affidavit from the pleader was filed. 

3.eld^ that in the absence of an affidavit 
from the pleader the appeal must be dismissed. 
It W'^ the duty of the appellant to file an 
application in tbs lower court- either soon 
after the exparte order under appeal was pas- ' 
sed apinst him or on the following day to I 
set aside the order. {Shah Dint d.) ShiEH 
PIAEA V. NITTA NaND. 64 P.L. R. 1918. 


C. P. CODE, (4908) 0. 9, R. 9. 

j Where an application for esecutien is pre* 

; ferred by a person in claiming to be the hair 
; of the decree- h-older and the judgment debtor 
I objects to execution, it is not obligatory on the 
I court to dismiss the execution application if on 
I the date^ when the execution application 
, is called on tor nearing the applicant 
I does not appear. 0. 9. of the C. P. G.. 
does not apply to execution proceedings. 
Mullick and Thornhill^ JJ ) Babni EitU 
EUAR V. balm AIiAKDEO Nabain Sinha. 

(1918) Pat. 265=5 Pat. h. W. 208= 
47 I. C. 155 

^ 9^— Suit-- Appearance 

of plaintiff —What amozmts to — Ptaintijf*$ 
pleader abse^it but plaintiff present in court 
I though not appearing in person — Dismissal of 
1 suit Effect — Application for restoration 

I —Mainiainabihiy. 

I Where the plaintifi is not appearing in 
j person and his ple^et is absent* the mere 
j presence of the plaintifi in court is an appear- 
j ance and the dismissal of the suit in such a 
case was a dismissal for default within the 
j meaning of O. 9, E. 8, of the Code. {Roe and 
I Jv)ala Prasad, JJ ) Lalji SaHA v. Lachmi 
Narain Singh. 3 Pat. L. J. 355= 

! 47 I. C. 166. 

— 0. 9. R. 9 and 0. 17. R. 3— Application 

on day fixed for hearing by plfi’s pleader for 
postponement on the ground of plfi’< inability 
to attend owing to illness— Dismissal of suit- 
Application to set aside — Procedure — Duty of 
Court See. 1917 DIG COL 226; DUEGA KANTA 
SABUA V. ANTO KOCH. 

22 C. W. » 671=42 1. C. 649. 


— ; 9, R ^—Refusal to set aside dis- 

missal of suit — No appeals 

No appeal lies against an order refusing to 
set aside a dismissal of a suit under E 1 of 0. 
9 of the C. P. Coda, {vdooker^cc find Deachcrojt 
JJ.) PlTAMBAB DHATAL r. RAI BAIDYA- 
NATH SHET. 27 C L. J. 117=43 I. c. 374. 

— '""O. 9, R. 4 — Refusal io set a^de dis- 
missal— Not appealable. 

No appeal lies from an order under 0 9, E 
refusing to set aside the dismissal of a suit 
under 0. 9, E. 3. {Richards ^ C. J. and Banerji^ 
J.) Eamji Das ir Bhagwan das. 

43 I. C. 180. 

- — 0. 9, Rr. 6 and 9 — Presence of one out 

of six plfis. — Appearing plfi. general attorney 
for others — Dismissal of suit for want of prose- : 
cation — Dismissal on merits — Second suit on ■ 
the same cause of action — Bar. See C. P I 
Code, 0- 9, eb 3, 6 And 9, ’ I 

- 16. A. I*. J. 462 

0. 9, R. B— Execution proceed^igs — 

Mon^a^pearance of decree^Jwldir— Procedure- 


- — ; 0. 9, R. 9— Application to set aside 

dismissal for default Court must act on evi- 
dence. See 1917 DIG. COL. 225 DURGA Ka^TA 
SAEMA V. ANTO KOCH. 

22 C. W. N. 671=42 I. C. 649. 

— 1 0. 9. R. 9 — Award, esparte— Setting 

asida—'Provisions of E 9 C. P. G. not applica- 
ble— Proper course to remit award to arbitra- 
tors for re-oonsideration. SeeC. P. CODE. SCH. 
II, PARA 14. 

46 I. C. 195. 

— 0. 9 R, 9 and 0. 21, R m-Clairn dis- 

r missal of for defauU— Application to restore 
competency of. 

Where a person who is a stranger to a decree 
made a claim under 0 21, E lOO of the C P. 
Coda and his claim was dismissed for non- 
appearance on the date fixed for hearing and he 
made an application under 0.9, E. 9. of the C-P. 
Code for re-hearing of the ease and the Munsil 
.restored the ease for re-hearing 

Seldt that the authority of 17 AH. 106 does 
not preolude an application of the ordinary 
procedure in suits to cases whsre a party not 
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C- P. CODE, (1908) 0. 9. R. 9. 


C. P. CODE, (1908) 0, 11, R. 2. 


bound by the decree has instituted proceedings | 
for the release of property from execution, i 
whiob is in no sense an application for esecu- j 
tion. j 

An application tinder 0 21, R 100 is in the 
nature of a summary suit and the provisions i 
of the C. P. Code should apply 11 Cal, 1 not , 
foil. [Boe and, Jwala Prasi-d JJ) Satya ' 
NAB AT AN Lad 0 GOBIND SaHAY 

3 Pat L. J. 260=^4 Pat L. W. 102==53 ! 

I C 951 j 

• 0. 9, R. 9— Dismissal of suit for 

default^ Application to restore suit— Order 
dismissing— Appeal, See (1917) Dia. COL 2*26; 
Jagdish nabain Pbasad Singh v. Haeb- 
ANS Naeain Singh. 2 Pat h J. 720== 
3 Pat L. W. 221=431. C. 54. 

——0, 9, R. 9 — Dismissal of suit in the 
presence of pleader of plfi. — Not a dismissal for 
default — Application to aside incompetent. 
See C. P, CODE, 0* 3 R, I'AND 0. 9, R. 9- 

46 I. C. 492. 

0. 9, R. 12“Party when bound to 

appear— Confiequence of non-appearance. See 
(1917) DIG. COL 227; VAIGDNTHAMMAL V, 
VALLIAhmaL. 41 Mad 256= 


■Where an ex- parte decree is passed against 
a deft., then unless he was duly served and 
service declared sufficient by 0. 5. R. 19 C.P.G. 
he is entitled as of right, under R. 13 of 0. 
QoftheC.P Code, to have the decree set 
aside. {Richards, C- J. and Bancrjee, J } 
CHAMPAT SINGH l\ MAKABIR PRASAD. 

43 I. C 632. 

0. 9, E. l3 — px- parte decree og^imst a 

dead man — Efjeci — Application oy his repre- 
sentaiive to he brought cn record as legal 
representative —Limitation. 

A dead man is not a defaulter, and in such 
a case the representative can get the usual 
period of six months for applying to be 
brought on to the record, the order of 
dismissal for default being inappropriate and 
inoperative as a bar. {Ohevis, J.) DaULAT 
Rai V. Jagat ram. 96 P. R 1918= 

47 I. G 962. 

— 0. 9, R. 13— decree— Setting 

aside— Order conditional on payment of costs 
within prescribed period— Refusal to extend 
time— ESect of. Sec (,1917) DIG, COL- 230. 
CHANDRA GOUNDAN V. PALANIAPPA GOUN- 
DAN. 23 M. h T. 7= 

(1917) M. W. N. 870=42 I. C. 961. 


(1917) M. W. K. 743 =6 L. W. 337= 

41 1. C. 719. 

0. 9. R. 13 and 0. 43, R. 1 (d)-Com- 

promise decree— Application to set aside by 
person not a party— Refusal — Order appeal- 
able. See C. P, Code, 0. 18, R. 1 (d). 

22 C. W. N. 571. 

0. 9, R. 13. and 0 17, R, 2— Decree 

against minor — Nonr service o/ summons — 
Subsequent suit to set aside decree if compe- 
tent. 

Mere non-service of summons on a party to 
a suit is not a sufficient ground for setting 
aside the decree in a fresh suit unless it is 
part of a sobeme of fraud. 

If an ox-parte decree is passed against a 
minor under 0. 17, E. 2 of the 0. P.Code the 
remedy of the minor acting through his 
guardian lies in the provisions of 0- 9, R 13 
of the code, and he cannot obtain relief in a j 
separate suit unless the conduct of the guar- 
dian has resulted in such an injustice to the 
. minor as would amount to gross negligence on 
the part of the guardian. 

A minor once xepcesented by a guardian 
, does not cease to be so represented merely be- ( 
cause an ex-par te decree is passed against him^ 
owing to the absence of his guardian. {Bcditn 
O. J, 0.) VlTBOBA V SEQO. 

45 I. C, 882. 


0. 9, R. 13 — decree— What 

is — Pleader asking for time and retiring from 
case on courts not granting time— Decree 
against defendant expressly stating it was 
after contest — Application to set aside decree— 
Maintainability. See C. P. CODE. 0. 17, 
RB. 2, AND 3. (1918) Pat. 236. 

0. 9, R. 43— Ex-parte final decree in 

I mortgage suit — Aippl:cat''"i to set ^side 
maintainability — Decree %n R. 13. 

An application to set aside a final decree in 
a mortgage suit, alleged to be passed ex parte, 
is maintainable under the provisions of 0. 9, 
R, 13 of the C. P. Code. There is nothing to 
limit the word decree in 0. 9, R. 13 to the 
preliminary decree in cases where the law 
contemplates preliminary and final decrees. 
{Abdur Rahim and Kumo.raswami Sastri, JJ-) 
KANAKASUNDEAM PILLAI i;. 80MASUNDARAM 

PILLAI. 35 M. L J 375=48 I. C. 71. 

0. 10, R. 4 — Parties— Personal Attend- 
ance — Order requiring'^ Validity — C onditions^ 

The parties to suits should not he required 
to attend the court under 0. 10, R. 4 of the C. 
P. Code, unless questions material to the case 
which are to be answered have first been put to 
theix pleaders and they have been unable ox 
have refused to answer them. {Siuari and 
ZanhaiyaLal, ARC.}. SadesHWAB NAEAIN 
-J. QADIR BAKHSH. 21 0. C. 252= 

43 !. C. 269. 


— 0. 9, R. 13 — FiX-parte de.cree— Setting 

ftiide— 2vo proper . service of rwTKmons — Eo 
order under 0. 5, 19. 


0. 11, Rr 2. 6, 7 and 21— Practice---' 

IntcrrcgatcrieH—Suiifjr oreach of conlriact — Zr 
relevant viterrpgaicrieiM 
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C. P. CODE, (1908) 0. 11, R. 21. 


C. P. CODE, (1908) 0. 13, H* 10. 


In a suit to recover damages on a breach of , 
a contract, the deft, put in a list of ten inter- 
rogatories for the plfi to answer, The pin. ^ 
answered three and objected to the rest as 
being irrelevant. Later on the deft, pul in an j 
application in which it was prayed that the | 
pis. be ordered to answer the remaining inter- | 
rogatories and the court thereupon passed an 
ex-parte order to this eSect, “The plS. be , 
asked to answer the interrogatories If he fails * 
to comply he will do so at his own risk.*^ The 
plfi subsequently presented another application 
in which the court was asked to re consider j 
the ex-paris Older and in which the former 
objection was re-terated. The Court refused to 
re-consider the ez-parte order and, said ’ 
that the order was not *' prsjudiciai i 
to the plfi.” ' The deft, then put. in an appii- i 
cation asking the court to dismiss the j 
suit which was then set down for hearing on a . 
subsequent date . On that date the court held ’ 
that the interrogatories were not irrelevant, 
and without giving the plff. a further opportu- ; 
nity of answering them, it dismissed the suit. 


0 12. R. 6 and C. 53, R. 1 (m)— 

Order rejecticg petition to pass a decree in 
terms of defendants admission — Order not 
appealable C L. Cg^)E 0. 43. R. 1 (in) 

55 I. G. 153. 

0 13, Sr 1 and 2—Doczi.rfientanf 

lv idtftce -"Nr n~ production of at J'lrrt hearing — 
Dhcrction of Court io cdmit in cvide^ice 
Documentary evidence -.vhich has not been, 
produced at the first hearing of a suit in 
accordancQ with 0. 13, B. il may be admitted 
at a later stage at the discretion of the Court. 
{My. Anioer Ali) lilAMBANBI v MUTSaddi. 

35 Td. L. J 522=22 G, W. 1?. 50= 
28 C. li. J 509=16 A. L. J. 800= 
20 Bom. L. R. 1022=5 Pat L. W. 276= 
25 M. h. T. 330=57 I C. 513= 
53 I. A. 73 (P. C) 

0. 13, Hr. 1 and 2 and 0. 17, Rr. 1 

and 2—Iieariri.g of the suit — Evidence., ^roduc- 
lien of --Delay if reasonable — Discretion— 
Appellate Court — Imerference by. 


Sdd. that the order of the court was wrong i 
inasmuch as it was not justified by anytibing ; 
in 0. 11 of the C. P. Code in postponing its ! 
adjudication on the question whether the ! 
interrogatories were relevant or not to the ( 
date of the hearing and then refusing the plfi. | 
the option of complying or refusing to comply | 
with a clear and specific order directing him to J 
answer such interrogatories as might be held 
to be relevant, 

Held also, that on objection under B. 6 cf 
Oil required adjudication by the court, that j 
the rule gave the plfi. an alternative remedy j 
and not that he was to ask the interrogatories 
to which he objected to be struck out. {Ban- 
nerjea and Figgoit, JJ.) BkaqwAN DAS 
Gondea V- Bam Kumar Rameshwae LAS. 

16 A. L. J. 762=56 l.C. 66C. 

— '0. 11, R. 2i— -Penalty for norndis- 

covery — Infliction of, after case is closed, 
hnpfoper. 

Theinfiiction of the penalty imposed by O. 
11, B. 21, C. P.C., for non-discovery, after 
the whole trial is closed, is improper. {Batten,. 
A. J. G.) Dinbai V. Fromroz. 53 i. C. 71. 

■ 0, 12 , H, Q— Admission of portion of 

claim — Judgment on that admission — Discre- 
tion of court— Trial with regard to remainder 
of the clainC 

Under O. 12, B. 6 of tha C. P. Code, 190S, 
though tha patty has no absolute right, the 
Gourc has got discretion to pass judgment for 
the amount admitted and to allow the pifi. to 
prove the balance of his claim in the ordinary 
way. fS'inorrscn, G. J. and McOKLrjtt. J.) 
PKEmVuKH D-\S ASSABAM V UD4IK.\M 
GUEGA Bax. 55 Cal 133=22 C W. N. | 

295=28 C. L. jr, 498=55 I. C. 233 - 


0. 17. R. 1 of the C P. Cede which give? a 
Courli power to adjourn the hearing of a suit 
draw's a distinction between the hearing of the 
suit and the hearing of the evidence. 

Held, therefore, that the trial Court had 
under 0, l7, R 2 of the Code, a discretion to 
refuse to accept the documentary evidence 
on which the plffs intended to rely, and which 
were not produced before the date fixed for the 
hearing of the suit, on w'hich date, the parties 
had been directed to produce their documentary 
evidence though the hearing resulted only in 
an adjournment. 

Held aUc, that the Appellate Court ought 
not to interfere with the discretion exercised 
by the trial Court on the question whether 
the delay in producing the documentary 
evidence was or was not unreasonable, unless 
it is satisfied that the trial Court exercised the 
discretion improperly or capriciously. {Chitty 
and Richardson, JJ.) BISWANATH BlNEA v. 
KALI CHAEAK SiNHA. 

27 G. h. J. 119=56 I C. 256. 

0. 13, R. ^—Documents— Admission of 

in evidefnce—Duty of Court— Procedure. 

Where documentary evidence is produced in 
a case the Judge is required by O. 13, R- 5 of 
the C.P. Code to endorse with his own hand a 
statement on each document that it is proved 
against or admitted by, fcha person against 
whom it ia used, and until this is done the 
document should not be filed aa part of 
the record. The mere production of a docu- 
ment and the handing it ever to an ofificep of 
the Court t-o put it on the file is not sufficient, 
{Knox, J.) SHYAM Dal V. bam Cearak. 

53 I C. 525.. 

0. 13. R. 10 and 0. 41, R. 

'/nc.ry rejection of rrpphC'-’i^.cn io jer nurd 

—EleincM ly AipZ’tliaze Cuiirt. 
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C. P. CODE. (iSOa.i 0. 16, H. 20. 

Where in a auit bj one co-sharer 
against another co sharer ior the set- 
tlement of accounts under S 165 cf the 
Agra Tenancy Act the deft, faild to produce 
the accounts, the plfi. appi-ed to the court un- 
der 0 13 R 10 of the C P Code to send for the 
patwari’s records and to appoint a Commis- 
sioner to prepare a statement of the collections 
made by the deft. Af^er esamining the records. 
The pltf stated in the application that duly 
authenticated copies of. the records could not 
be obtained ’vvitbout unreasonable delay and 
espenBe. The court rejected the application 
suramarily and eventually dismissed the suit. 

3eld, that the suit had not been properly 
tried and should he remanded to the First 
Court or trial according to the law. {Banerjee 
midByves, JJ.) MabammaD abdub AZIZ v. 
MAEOMAI AD ABDUL JALIL. 43 I C 57. 

— 0. 16 R. 20 — Document production of 

•^Refusal to exhibit as evidence'^ Effect of. 

R. 20 of 0, 16 of the G.P.Code authorises the 
Court to Pronounce Judgment against a per- 
?on Vvho without lawful excuse declines to pro- 
dues the document then and there in his pos- 
session or power; if the document is produced, 
the requirement of the law is fulfilled. 

Where the plf.who was present in Court on 
being asked by Court, produced a certified copy 
' _pf a judgment in hi^ possesssion but declined 
to exhibit it as evidence in the case. 

Eeld, that the Court could not pass an order 
for dismissal of the suit under 0. 16 R. 20 of 
the C P. Code, {Moo'kerjee and Walmsley, JJ.) 
RADHAKATH SASMAL V. UTIAM CHAl^DRA 
HAITI. 

28 C. L.J.24.=46I. C. 879 

— 0. 17 R. i— Order refusing adjourn- 

vieni--- Discretionary relief — Appellate Court- 
No interference. 

Under Rule 1 (1) of 0 17 of the C P. Code a 
Court may at anytime grant an adjournment if ' 
sufficient cause is shown but no appeal ia al- 
lowed from an order refusing adjournment and ' 
eveuwhere the refusal is impeachedinanappeal 
from the decree, an Appellate Court is gene- i 
rally disinclined to interfere with the tr ial ' 
Judge's exercise of his discretion, Drake Brok- 
man J. C.) LASMAN RAO v. VlTEOBA. 

451. C. 898. 

Q 2 and 3 — AppHcabilii^—.: 

Appearance of pleader — What amounts to — 
jSejendmit pleader akking for time and stating ' 
no instructions on courts declining to grant 
iime — Decree against deft — Decree expressly 
_ stai ing i hat -it was after conUs t— Application 
to-set xmde decrce-^Maint&indbiliiy — Ob P, C. 
0 9. E 13—AppUcahilitn. 

■^here a joint petition for time filed by the 
plfi, and the deft., was rejected by the trial 
Court- and the -plii. .wag put into the witnesB 
box ^id .esftminod in chief while the doft's. 


|G. P. CODE, (1908) 0. 17, Rp. 2 and 8. 

[ pleader declined to cross-examine, saying that 
1 he had no instructions save to ask for time 
I and the trial Court thereon passed the follow- 
ing order.* — “Case opened, Plfi. examined — 
Arguments heard. Preliminary decree passed 
on contest.” The deft filed an application 
for re-hearing of the suit under 0. 9, R. 13 
and it was rejected on the ground that rule 
was not applicable as the decree was passed on 
contest. 

Held, on appeal that the mere fact that 
the trial Courr said that the decree was made 
on contest would not make it a decree on 
contest ; the High Court has to look into 
! the circumstances and decide whether it was 
I on contest or not, 

1 Where a pleader hag no instructions but tc 
ask for time, his sitting in the court-room is 
not an appearance. 

0,9 R. IS does not apply to oases decided 
under 0. 17, R. 3. 

It ’does not make a decision under O. 
17 R. 3 because the lower Court erroneously 
imagmed that it was acting under that section. 
The decision of the suit forthwith in spite of 
‘ the default contemplated in 0. 17, B, A, is 
limited to cases in which there is already 
prior to the default sufficient material for a 
decision. If there is no material on the record 
at all the case would be obviously dismissed 
against the plfi. If it is necessary to bring on 
the record evidence sufficient to give the plfi, a 
decree, it could not be said that the decision 
was made forthwith. When what happened 
was not a decision made forthwith but a hear- 
ing oi the plfi’s witness and a decision in the 
absence of the defts. it was a proceeding under 
0. 17, E. 2 and not under O. 17 R. 3 and 0. 9, 
R 13 applies to it. [Boe and Coutts, JJ.) Ram 
KiSHDN LAL V. JATADHAEI LAL. 

3 Pat. L. J. 481= 
(1918) Pat. 236=46 I. C. 488. 

0, 17, Rr. 2 and S — Applicability- 

Existence of sufficient material on record to 
enable courc to pronounce judgment —Efiect. 
[Shadi Lai and Wilber/ orce, JJ.) HaegOPAL v 
Habish chandab. 

66 P. L R. 1918=169 P. W. R 1918==. 
i 47 I. C. 896. 

— 0. 17 R. 2 — Delay in production of 

evidence during hearing of suit — Discretion, 
exercise of Interference by Appellate Court. 
See 0. P. CODE, 0. 13, Eb. 1 AND 2. 

27 C. D, J 419, 

0. 17 Rp. 2 and 3— Dismissal of suit 

for pifi’s failure to produce evidence — ^Decreo— 
[ Second appeal, lies. Sea C. P. CODE» S* 2 (-S), 
\eic. 45LC*200. 

\ 

j — 0 17, Rr. 2 and 3 — Scope of — Rules 

; independent and mutually exeVusive^RuU, 3 
i applies only when parties are present bn the 
! adjourned dak. 
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Per Scidas^vci Aipar arid Kumar asuanni 
Sasiri, JJ., Buies 5 and 3 of Order 17 of the C. 
P. C. are independent and where the requisites 
of rule 2 are Satisfied that rule and not rule 3 
should be applied, although in addition to the 
absence of the party cirouxostances ezist which 
would satisfy the requirements of R, 3, 

Rule 3 applies only to cases where the par^ 
ties are present and have not satisfied the 
court as to the existence of any adequate reason I 
for their not? having done what they were j 
directed to do. 33 M. 211, foil. I 

Per Chief Justice : When a case is called f 
and the defendant is absent and the Court i 
resolves to preceed again sc him ex-^arte there ! 
is notiling to prevent the court from applying 
the provisions of O, 17 B. 3 and disDosing of I 
thel suit notwithstanding the defendant’s i 
failure to do what he had been granted time i 
to do but that disposal will be none the less ex- 
‘parie and the decree will be liable to be set * 
aside under O. 9 B. 13, | 

There is no conflict at all between the two [ 
Rules O. 17 rules 2 and 3, and each may be j 
fully applied at the proper stage of the case 

The decision in 33 Mad 2tl in so fat as is 
laid down that the two rules must be read as 
mutually exclusive ^ went too far. {Wallis, 
C. J" , Sadasiva Aiyer aiid Kumar a&wavti 
Sastrl, JJ.) PICHAMMA V. SEEERAMULU. 

41 Mad. 286=34 M. L. J. 24= 
23 M. L. T. 1=(1918) M. W, N 92= 
43 I, C. 566 (F B.) 

— 0. 17, R. Z— Default inlaying transla- 

tion or Copying charges^Dismissal of appeal-- 
Power of Court. 

A Court has power to dismiss a suit or appeal 
where the materials essential for the progress 
of the case such as translation of vernacular 
documents, preparation of copies, etc., are 
wanting owing to the plaintifi^s or appellant's 
default. [Tivomey^ 0. «7 , and Maufig Kirit J ) 
MA On Bwin V. Ma BHWE Mi. 47 I. C. 691. 

0. 17 R. 3 — Dismissal of suit for plfi*s 

failure to produce evidence — Decree — Second 
appeal. See C. P* Code, S. 2 (2)etc, 

45 I. C. 200. 

■ 0. 18 R. 2 — Death of party before 

hearing of arguments— Necessity of bringing 
legal representative on record. See C. P 
CODE, O. 22, R. 6, 43 I. C, 161. 

; 0 18, Rr* 5 and 6— Deposition — Ob 

ject of provision requiring deposition to be 
read over to ensure accuracy. See EVIDENCE 
ACT, SS. 80 and 91. 27 C. L. J. 377. 

— 0. 18. R. 5 — Object af— Substantial 
compliance with provision of rule — What 
amounts to non compUaince toiih provision of 
rule — ‘Effect on Us Okdmissibilitp in evidence 
in ^tition for sanction to 


DECISIONS 

; C. P. CODE, (1903) 0. 20, R. 6. 

, The provisions of O. 13, E. 5 of the Code 
I would be eufficientiy complied with if tbs de- 
: position were read over in a place within the 
. sight of the presidiag Judge and from which 
j the witness could draw the attention of the 
j Judge CO any mistakes cr omissions discovered 
^ by him. BeJiL further that even if a doposi- 
: tion was not read over in Iho manner and 
circumstances specified, by 0 13, E. 5 it would 
not be altogether inadmissible in evidence, 
though mat fact might afiect its evidentiary 
value. ^ Such deposition is admissible in evi- 
dance in a petition for sanction to prosecute 
the deponent. (Ayiinj and Phillips, JJ.) 
MeaNGO V. BaVIah. 24 M L T. 242=('iSlsj 
M. W K. 239=7 L W. 435= 
^3 I. C. 507=19 Gr. L. J, 603. 

18, E. IS — Local inspect io 7 z by 
Court — Exntmnation of witness hy Judge. 

Where at the instance of the pifi. the 
Munsifi held a local inspection, and in tbs 
course thereof ^ at the instance of both the 
parties ha examined a man whose statements 
hs used as confirming his impression formed 
independently of them. 

I Held, that it was not. open to any of the 
parties afterwards to turn round and say that 
the Munsift ought not to have taken those 
statements. [Dawson. Millsr, C J. a 7 id Mulhck 

J) Nabain Singh t;. Gabueaie Ueaon’ 

11918) Pat. 131=4 Pat. h W. 189 = 
44 I C. 262 

0. 20, Rr. 1, 2 and 3— High Court- 

Case heard by a Bench of two Judges — Pro- 
nouncement of judgment oi colleague on lodve 
by single Judge— Judgment valid. hVc PRAC- 
TICE, High court. 22 G. W N. 263. 

j 0. 20, R, 2— Judgment 7 vriiie 7 i and 

j signed by Judge who tried the case— Judgment 
\ pronounced in coitrt by his colleaaue—C. P 
Code, S. 99. 

j A judgment written and signed by the 
Judge who heard the case does not become 
invalid merely because it is read out in open 
Court by his colleague. 

Even if such a procedure is unauthoriBed fay 
the terms of 0. P. Code, it is a mere irregu- 
larity not aSecting the merits of the 6vse and 
is clearly covered by S. 99 of the C. P. Cede 
[Fletcher and Ruda, JJ A SHIEKH ALA BUS 
V. SHIEKH Kadis aemed. ^ '46 J. C, 618. 

^ 20, R. 6 — Eorm of decree—- Suit on 
promxEtsory note— Conditional decree on giving 
indemnity— Propriety of. See PBOMISSOEY 
Note, SUIT ON. ^ 43 I. c. 551. 

— — —O- 20 R 6 {2} — Decree for arrears of 

renP^EestriciiGn on made of execution, 
improper. • 

A Court deoreeiiig a suit for arrears of rent 
has no rijght to a condition ae to the 
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mode of execution of the decree by iQP^king the 
decree executable only against the defaulting 
jama. {Chitiy <ind Smiiher, JJ,) CHAKDRA 
Kumar Eoy CHOWDEURXr., Aswini Kumar 
DAS. 45 L C. 250. 

— — — 0. 20, R. 11 (2 ) — Time granted for 
payment of decree on condition of paying 
higher interest —Disallowance cf higher interest 
as penalty. 

Where one of the conditions of the granting ! 
of time to pay the decretal amotint was that ; 
the amount of interest should be increased from ' 
6 per cent, to 12 per cent, per annum and , 
although it xeceiTed the sanction of the Court, 
yat as the increase in the rata of interest seem- 
ed to be a penalty the High Court disallowed 
the increased rate of interest. {Sharfuddin 
and Roe, JJ.) Rai BENODE Behary BOsE 
V. Hira Singe. (4918) Pat. 76:= 

44 I. C. 726. 


0. 20, R. 14— Pr<!f eviption Sttif— 

Appeal by vendee —Pre-emptor, failure of to 
pay extra sum directed by Appellate Court, 
efftci cf, 

\ In an appeal by the vendee in a pre-emption 
suit the pre-emptor %vas directed by the 
Appellate Court to pay into Court an extra 
sum within the time fixed by the original 
Conrb. The pre-empt or had twelve days after 
the date of this order within which the amount 
could be paid into Court, but he failed to make 
the payment. 

Held, that the Consequence of the pro- 
emptor’s default was that the decree be came 
final and that his suit must be dismissed. 
{Rattigan C. J.) TARA BaZ v. HamID AND 

CO. 92 P. L. R. 1918=48 1. C. 470. 

j 0. 2D, R. 15 — Dati of dissolution of 

I partnership— Declaration in decree — Jtcdicial 
I discretion. 


— 0. 20, R. 12 — Mesne profits —Duty of 

Court to ascertain in the course of the suit 
itself and to pass final decree— Question not to 
be left to execution — Difference between the 
old Code and the new. See EES JUDICATA, 
MESNE Profits. 16 A. L. J. 182. 

0 20, R. 12 — Partition suit— Mesne 

profits— Decree for, form of. 

In a partition suit the award of profits prior 
to plaint should be made in the decree which 
gives possession, that is, the final decree, and 
the profits after it may be the subject of a 
direction in that decree for an enquiry and of 
a separate final decree after its conclusion. 
{Oldfield, J4 Vankamamidi Maha- 
LAKSHMAMMA V . Vbnkamamidi Ra.iamma 

43 I. C. 458, 

— — — 0. 2€,R, 13 — Admimstraiion decree — 
Procedure— Secured and unsecured creditors — 
BigUs of—Croum debts — Priority, 

The administration of an estate under 
a decree of Court is governed by 0. 20. 

E. 13 (2) of tha C. P. Code under which, the 
same rules have to be observed - as to the res- 
pective rights of secured and unsecured credi- 
tors and as to debts and liabilities proveable, 
as are in force in respect to estates of persons 
adjudged or declared insolvents, and when the 
administration is under a decree of the High 
Court, under S. 49 of the Pres. Towns insoi. 
Act, all deccs due lo the Crown shall be paid 
in prioriuy t.o all other debts. [Chaudhuri, 7.) 
The Bank of upper India r The adiiinis- 
teatob-Gener.al of Bengal. 

45 Cal. 653=22 C. W. N. 793= 
47 I. G. 52S. 

—0.-20, R. 14— Pre-emption Decree — 

Expiry of time uxed—iso power to extend 
tima; Set?' P re-emption Decree. 

16i.ua. 892. 


The discretion given to a Court by 0. 20, R. 

15 of the C P. Code to fix a date from which 
a partnership is to be declared dissolved is a 
judicial and not an arbitrary exercise of 
discretion 

Ordinarily the Court should direct dissolu- 
tion from the date of any notice ‘given’ in 
that behalf by one of the partners from the 
date of tha plaint, and where the parties have 
been at arm’s length since the filing of the 
plaint, it should not declare that the partner- 
ship should stand dissolved from the date of 
the judgment. (A tyZhir? and Seshagiri Iyer, JJ.) 
Sambasiva AIYAB V . Ganapathy aiyar, 

43 I. C. 727. 

0. 20, R. iS— Suit for dissoltUion cf 

partnership and accc unis— Preliminary and 
final decree— Cpport 2 imiy to produce accounts 
to be give7i to parties. 

In a suit for dissolution of a partnership 
and for accounts sufficient time should be given 
to the parties to produce accounts and a final 
decree should be passed on evidence taken by 
the Court. It will not do to pass an ex parie 
final decree on the mere statements of the plff. 
{Baitigan, 0. J. and Shah, Din, J.) RADHA 
Kiseen V. Tirathram. - 

41 P. L. R. 1918= 
31 P. W. R. 1918=43 I. C. 718. 

- — — 0. 20, R. 13 (2) — Partition — Decree — 

Prelimin.ary and final- Supplemental final 
decree— Power of court to pass. See PARTITION 
Decree. 44LC.671. 

— — — 0. 21, R. 1 — Joint decreeJiolders— 
Payment to one — Ct^riificiic by him, if a dis 
ceharge— PMjht of other decrce-holders to executes 

A payment to two out of 4 partners who _ 
hold a decree jointly is not a discharge of tho 
dooree and the certificates of payment giveii>hy; 
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them cannot bind the others ^ unless they had ! decree-holder vrhera ha comes tc Couri to 
given authority, express or implied, to the tvro - certify a payment and the judgment debtor 
partners to certify satisfaction. (1^16) 1 hi W. | has no tcca5 s'cndi to oaestion the right of 
N. ill ref. { the decree hoider when he H.) makes no 


Per Kapiett J. Where payment has been 
made to all the partners, certificates of some 
of them would be legally valid certificates of 
satisfaction. Tc allow one of several joint 
decree-hrlders who have received payment to 
coma in and apply for execution after the other 
decree -hciders have certified discharge of the 
debt would open the door to fraud and defeat 
the object of the section which is not aimed at 
the prevention of payment cut of court but 
merely requires notice of it to prevent execu- 
tion issuing (SuJusioc I?jer a)id Xapier^ JJ,) 
THIMMA REDDI V. 5UBBA REDDI. 

(1918) M. W. N 507. 

— — 0 21 R. l—Mor.ey decree— Decree for 

mesne profits. 

A decree for mesne profits is a decree for 
money. (Mtillich end TliornhilU JJ-) Lachman 
Ojha V. CHARITAB OJHA, (1918) ?nt. 257. 

=5 Pat L. W. 191= 
43 I. C. 183 

0. 21, R 2— Adjustment certified under 

— Effect on courts power. See C. P. CODE O. 
31^ Rr. 2 (c) and 5. 35 M, L J. 579. 


application under that provision of law, 

No particuior time is fixed during W'hich the 
deerea-hoider is bound to give this information 
to the Court. 

When the deores-holdei' comes and informs 
the Court that- cartain payments haNc been 
made all that Jibe court: has to do is to make a 
note of the statements made by the decree- 
holder and no notice need issue to the judg- 
ment-debtor evePx if the decree molder asks this 
to be done. 

Held further, that these certificates are not 
conclusive in any way and the judgment- 
debtor is entitled to show either that uo such 
payments were in reality made or that if they 
were made they do not operate to extend the 
period of limitation for the execution of the 
decree. (Lindsy, J, C ) HAIDES MIEZA V, 
Kailase nabain Dhae. ■ 

21 0. c. 161=57 I C. 177, 

• 0. 21, R. 2-Uncertiiied payment execu- 

ting court or court hearing suit precluded 
from recognizing payment— Fraud, effect of* 
See G, P. Code. 3s. 47, and 151. 

2 G Bom. L. R. 929. 


0 21, R. 2— Applicability of Agree- 
ment between parties that no decree should be 
obtained therein — Not to be gone into in 
execution See G. P Code S 47 and 0. 21, R. 2 
(1918) M W. N. 547=8 L W. 205. 

— — 0. 21, R. 2— Attachment by decree-hol- 
ders of a decree of the judgment-debor — Ap 
plication by latter to record satisfaction 
of his decree— Objection by attaching decree- 
holder of collusion and fraud — Court cannot 
allow withdrawal of application to record 
satisfaction. See C. P. CODE, S. 315 0. 21, R. 
2. 35 M jL J. 253. 

0 21, R. ^—Inchoate contract to adjust 

decree — Hot a bar to executicn. 

An in 'hoatn contract, which, if completed 
would bar the execution of a decree cannot be 
pleaded as a bar to execution and the judg- 
ment-debtor cannot claim that tne contract 
should be completed and then be evoked in 
bar of execution. {SesJiaoiri Iyer and Baize- 
trell, Jd.) HAMAKEISHNA KADIEVEDUSaail 

EASTERN Development coepoeation 
Ltd. 431 C. 537. 

“0, 21 R. 2 — Satisf action of decree — Dec- 

reedioldePs application f or entering up — Pr.ee- 
dur e~-Lhnitaii cn—N oike to jiid g?nen t- de Uor — 
Necessity — Locus standi of judgment-debtor to 
oppose application^ 

Held, that 0. 21, R 2 of the C. P. Code does 
not contemplate an enquiry being made into 
the truth of the statements made by the 


0. 21, Er, 2 (1) and (3)— Scope of-- 

Certified cr recorded —Meanhig of — For^n of 
certificate— Omissicn to record, meaning oj, 

A certificate under 0. 21 . R. 2 need not be 
in any particular form and the mention of 
payment to the court at any time by the 
decree-holder, as ror examcle in his execution 
petition is a sufficient certificate. (1916) 
1 M. W. N 471 Ref, 

The word “certified or recorded'’ in 0. 21, 
R, 2 (3), do not mean (certified and recorded) 
where there is a certificate by the decree- 
holder under sub. E. (1). The mere neglect of 
the court’s duty to record cannot prejudice the 
judgment-debtor The record by the court 
being formal matter may be made at any 
time or even be treated as having been made. 

Per Napier, J. The real question is whether 
there had in fact been a discharge and 
whether the fact of discharge had been brought 
to the notice of the court for the purpose of 
staying further execution proceedings. {Soda- 
siva AiyOr and Na’pkr, JI], THIMMA RBDDI 
V. SUBBA REDDIAE (4912) hh W. N. 507. 

0_ 21, S 2 — XJr^ertifiedsatkfaciim — 

Fraud on court— 'Power of court to iaPe cogni- 
sance of, 

Duringthe course of sn execution thn decree 
was satisfied out of Coat but the satisfaction 
was not certified to or brought to the notice of 
the Court. The decree-holder brought tbs 
equity of redemption belonging to the judg- 
inent'debtor to sale and purchased it himseifi- 


15 



228 


227 


THE YEARLY DIGEST 


C. P.CODE, (ISOS) 0, 21, R,3. 

JSdd, tjiat the esscution sale was a nullity 
irasranch as in failing to certify the satisfac- 
tion of the decree to the Court:, the decree- 
holder had committed a fraud on the Court, 
and that therefore the iudgment-dabcor was 
entitled to re^leem the property. ^ Lindsay, JL.) 
Ghasi F.AM c. Balel Singh. 

6 0. L. J. 92=45 L C* 222. 

■ — 0 24, Sr. 5, S and IS—Joint decree- 

holdsra— Transfer of one- third of the decree to 
another Court for execution — Esecution o£ 
whole decree, validity of. See (1917) DIG. 
COD. 239; PEAKAbK CHANDEA SAEEAE v. 
CANDE KAM NARAIN. 

3 Pat. L. W. 247=43 L C. 136. 

——-0. 21; R. 8 — Decree — Transmission 
for execution to Dt. Court — Transfer by it of 
decree to Sub- Court of A for execution— -Sale 
by that Court in execution — Validity' — Juris- 
diction — Transfer, prior to sale, of 

territorial jurisdiction over property to Sub- 
Court of B — Property within territorial 
jurisdiction ot Sub- Court of A at time of 
transfer of decree — Efeot on pending proceed- 
ings-— Efieot on; of transfer of territorial 
jurisdiction over property concerned. See 
(1917) DIG, Cod. 239; ViSWANATHAN CHEtTY 
V. MURGUAPPA CEETTY. 33 M. L. J/750= 
23 M, L. T. 24=(19ia) M- W. N. 132= 
43 I. C. 79. 

0. 21, R. 14 — Mortgage decree-- 

Application for attachment unnecessary in 
execution. 

A preliminary attachment is not neceBsary 
in cases where an application is made for sale 
in execution of a d^ecree passed for sale of 
mortgaged property, and therefore 0. 21, R„ 14 
o! the C. P. Code does not apply to such an 
application. {Daniels, A. J. C.) IQBAL 
NARATN V. JASKAEAN- 47 I. G. 639. 

—0. 21, Rr. 15 and 19. (h) — Gross claims 
under one decree — Execution of. 

In an application for escution of a decree 
deducting the amounts due in respect of cross 
claims under the decree the Court under the 
provisions of 0. 21, E. 19 (b) of the C, P. Code 
should first ascertain what amounts were due 
from each party to the other and thereafter 
allow execution to proceed for the difference, 
making such order as is necessary for protect- 
ing the interests of the persons who had not 
joined in the application for execution. 
{Teuonn and Eeicboidd, JJ.) RaM Lal 
lElANDAL V. ASHUTOSH MaNDAL 

V44I.G44S. 

— O. 21, R. Joint decree-holders'— 
Decik cf one— Might cj suroivors io execute 
decree— Claim byrepresenfaiive of deceased to be 
brought cm record — Procedure, 

On the death of one of several decree-holders 
iheaurviving deoree'holders ate entitled to 


C.P^CODE, (1908) 0.21, R. 16, 

; execute the decree for their own benefit and 
for the benefit of the legal representatives of 
, the deceased joint decree-holder, under 0. 21, 

, E. 15 C, P. C, If in the couree of execution, 
j any person claims to he brought on the record 
as the heir cf tiie deceased, the court should 
enouire into the matter and dispose of it 
according to law. {Ahcnir BaUm and 
Oldfield, JJ.) EOTTAaIMA v. AUBINAEAYANA. 

43 I. C. 1008. 

0. 21, R. 15— Joint decree -holder — 

Transferee of the interest of some of them— 
Right to apply 

I A transferee of the interest of some cf 
j several joint decree-holders ought to apply for 
I the execution of the decree for the benefit of 
j himself and the other plfis. under 0. 21, E- 15. 

' iSadosiva Iyer and Napier, JJ.) Thimma 
REDDI n. Shbea Reddiar, 

(1918) M. W. R 507, 

j 0. 21, R. 16— Applicability— Com- 
panies Act — S, 186 — Order for payment under 
, — Bight to enforce — Eight of transferee — Re- 
cegnition of transfer — Necessity — Application 
tc which court must be made. See COM- 
PANIES ACT, SS. 186, 2C0; and 201. 

92 P. R. 1918, 

— -0, 21.. R. 16 ^ — Assignee of decree — 

Benamidar for another— Rights of henamidar 
assignee io execute decree— Matter io he enquire 
ed into by the Court. 

Per Sadasiva Tye^\ J. An assignee of a 
decree who is a benamidar of the real decree- 
holder assignor, is entitled to execute the decree 
in his own name at least in cases where no 
title to immoveable property is in question. 

Per' Bahewell, J. The question how far a per- 
son to whom a decree is transferred by assign- 
ment can execute the decree is concluded by 
the provifionsof O. 21, R. 16 of the C. P Code 
and the only matter for enquiry by the High 
Court in an application for execution by 
such assignee is any objection by the assignor 
or the debtor to the execution of the assign- 
ment. 

Sadasiict Iyer, J. Where it is practi- 
cally admitted that the real beneficiary owner 
of a decree purposely assigned the decree in the 
name of another in order to enable the latter 
to execute the decree for the benefit of the 
former, the latter (benamidar) would be 
entitled to execute the decree, the assignment 
constituting him a trustee for the former, 
{Sadasiva Iyer and Bakeu'SH, JJ.) CHELLAM 
CHETTI V SBENI CHBTTI, 

(1918) H. W, N. 226=7 h W, 221= 
43 I. C. 801^ 

0. 21, R. 16 — Assignment of decree — 

i Consideration, absence of— Assignee if can exe- 
cute decree. 
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G. GCBS, (1903, 0. 21, R. 16. 

The absence of consideratio?! for tbo assign- 
ment of a decree is immaterial and will not 
deprive the assignee of his right to sseente the 
decree provided the assignment is not a sham 
transaction. (l9lS) HAV.N. 226 foil, t 

and Napier, JJ ) THniMA Reddy v. 
Subbaeeddy. (1913; M W. 507 

0. 21, R. Assignee of decree pen 

ing appeal — Bight to execute appellcae decree 
passed in favour of the original assignor. 

What is really transferred when a decree is 
assigned is not the decree it-self but the 
interest of the decree holder in the decree as 
finally determined. 

Bcld_ therefore, that an assignee of a decree 
pendente litc is endtied to execute the decree 
passed in appeal therefrom [Spencer end 
Kumaraswafni Sas*ri, JJ ) POh'NUSAin PiLDAI 
V, Chida:mbaram Chettiab. 

35 Id. L. J. 295=23 M. L T. 213= 
(1918) H. W. K. 1£5=7 L. W. 566= 
55 I. C. 349. 

— 0. 21, R. IS — Decree — iransfer in 
javour of pleader of judgment-debtors — Right 
of transferee to execute — Pleader and client 
— Duiij of pleader. 

The wife of the pleader of the judgment- 
debtors took an assignment of a mortgage- 
decree and applied to the Court to have her 
name substituted in the place of the decree- 
holder. The judgment-debtor lodged an ob- 
jection to the efieot that the wife was not the 
real assignee of the decree, but that her hus- 
band, who was the pleader for the judgment- 
debtor in the execution case, was the real 
purchaser of the decree, and that the eSect of 
the purchase of the decree by the pleader for 
the judgment debtors was to satisfy the decree 
and to discharge the judgment -debtors : 

Held, that the Pleader was not and could 
not be a party to the execution case and no 
question could consequently be decided as 
between him and bis wife as to who was the 
beneficial owner of the decree. 

The effect of the purchase of a decree by the 
Pleader for the judgment- debtors is not to 
satisfy the decree and to release the judgment- 
debtors from liability, although the Pleader 
holds the decree assigned to him in trust for 
his clients, and, if called upon by his clients, 
to do so, is bound to assign the decree to them. 
No Court will, however., decree such a re-con- 
veyance except upon equitable terms.( 
mid Walmdep, JJ.) NAG-ENDEA Bala DabSI 
V . Debendea Nath Hahis. 22 G. W. N. 491 
=27 G. h. J. 388=44 I, C. 13 

•^**—^0,21, R 17 — Sale oj certain lotsajier 
amount of decree had been realised— Stranger 
purchaser — Sale, if invmd. 

0. (31, R. IT C.P. C., has nothing to do with 
the invalidity of the sale made to a stranger 
who bought without notice of the fact that 


C. P- CODE, (19C-5; 0. 21, R. 22. 

the umoun: rec=I:scd by previous sale of other 
lets of the property attached WiS more than 
suincieut to satisfy the decree in execution. 
[rU'cLher and Huda. JJ ) SURSNDRA NATH 
SAHA V. Bola EaaiPoddab, 45 L C. 699- 

-0- 21, Rr. 17 (2) and Decree— 

Application for execution — -Application in 
accordance with laao— Properties specified iw 
J list furnished under 0. 21, i2 13 C. P. Ac-dc'not 
competent to be py^occeded loiik in execution — 
Filing of a fresh list of proper tics— Continu- 
ation of original arpiicotiori. 

A decree was passed on the 2Sth Nov. 1911 
and on the 23rd Nov. 1914, an application for 
execution was made which, on the face of it, 
was in accordance with law. Subsequencly on 
the objection of the judgment-debtor it was 
discovered that against the properties specified 
in the list furnished under O. 21, B. 13, 
proceedings could not be taken and accord- 
ingly on the lith January 1916 the decree* 
holder, made an application to the Court for 
acceptance of a further list of prepert-ies with 
a prayer that the execution should proceed by 
attachment and sale of those properties, and 
the lower appellate Court- disallow^ the prayer 
and held that the application for execution 
having been admitted and registered the pro- 
posed amendment could not be accepted and 
the decree-holder was to make a fresh applica- 
tion in execution. Held, that the supple- 
mental list should be taken as part of the 
original application under the provisions of O, 
21, R. 1 (2) or if a fresh application ware at 
all necessary, then the subsequent application 
furnishing a supplementary list of properties 
should be treated as one made in continuation 
of the application first presented on the 23rd 
Nov. 1914 ; that in this view no question of 
limitation arose and that the decree holder 
would be at liberty to proceed in execution aa 
on his application, dated 23rd Nov 1014. 17 
CaL 631; 13 C B. J 638 Ref and dist, (Teunon 
and Neirhould, JJ.) GnanENDRA Kumas 
Boy chowdhet v. Eishendba Kuhae 
boy. 22 C. W. N. 540=27 C. L. J. 398= 

44 I. C 553. 

'■ — ———0. 21, Rr, 18 sjid 19 — C ro8s decrees — 
Execution of — A-ppelhie decree almie to b$ 
cemsidered. ^ 

When an appeal has been d^ided, then 
original decree ia merged in the appellate decree 
and for the purposes of execution as for pur« 
poses of the amendment ihe appellate decree, 
even when it merely affirms the original decree 
is to be taken as embodying and superseding 
that decree. {Teunon ondHewbould, JJ.) Bepin 
BEHAR i SEN V. Krishna Behaex Sen. 

58 L C. 246; 

0. 21| R. 22 — Notice under — Ormsion 
to give— Sale void for want of Jurisdiction. 
See C. P. Gods, S. 47 AND O. 21 E, 22. 

27 c. J. m. 
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C. P. C0D2, -^ISGS; 0, 22. 

■ 0. 21, R. 22- hi excciiiicn zl'UJl- 

€ui iiztice ic t-r suc^iitucior^ cf legal repreioi- 
taiivs, c] dcCsCStdJudgihC'.A dtUjr, if bivalid^ 
ctli<-’r -j iidgincKi cuhters. 

One of several judgment- debtors died pending 
execution of an cx-parie decree and the vridow of 
deceased judgment-debtor made an application 
for setting aside the iX-parU decree, which was 
dismissed for defanlt. Thereafter the decree- 
holder, without making an application to exe- 
cute the decree against the widow of the 
deceased judgment-debtor and without serving 
a notice on her under 0. XXI, E. 22 of the C.P 
Code, put up the attached properties to sale 
after due publication of such processes, and 
they were sold tc a stranger to the decree on 
two successive days. An application was made 
by all judgment debtors including the widow 
of the deceased judgment- debtor to set aside 
tha sale. 

Bcld, that as the widow of the deceased 
judgment* debtor was not a party to the appeal 
the mere fact that the sale might have bean 
capable of being avoided or void against the 
widow on account of the failure of the Court to 
issue a notice under 0. 21, R. 22 of the C. P. 
Code could not affect the sale as against the 
other judgment-debtors more especially when 
the appeal was preferred only on their behalf 
and the widow was satisfied with the judgment 
of the lower Court, holding that the interest of 
her husband was liable to be sold in execution 
of a decree according to which eaoh of the 
judgment- debtors was liable to pay the whole 
decretal amount, 

The question whether the sals was invalid 
was resjudicata between the purchasers in exe- 
cution and the widow of the deceased judg- 
ment debtor by reason of the decision of 
the Courts below, namely, that the in- 
terest her husband had in the property 
was liable to be sold in discharge of bis judg- 
ment- debt so that it could not be re-opened by 
the other judgment-debtors in support of tbair 
contention that the whole sale was invalid on 
account of irregularity in conducting it as 
against the widow. {Fletcher mid Shamsul 
B^tda^ JJ.) SURENDEA KATH 8 AH A V. BOLA 
Ram Poddar. 46 I. C. 699. 

— 0. 21, R. 24, (2)— Attachment— Seal, 

absence of, on warrant —Attachment invalid. 
See. PSEAlt CODE SS. AND lU, 

3 Pat, L. J. 636, 

— 0. 21, E. 32 and S, il—Decree for — 
Knd/jrscnmt of promissorij notes hy defendant 
inplainiiff's favour— Failure of deft, to comply 
fnizh decree — Foies ho.rred. in c'/iioequeiice — 
El^mioxg cf pl:tin:ijf— Fresh suit fer damages'-' 
ihaintabialiliii! . 

Where under a compromisa decree daft, 
bound himself to endorse certain promissory 
notes in plh’a favour, and on his failing to do 
60 j piti bfought the present, suit for clftmages 


C. ?. CODE. {19G3; 0. 21 R. 32. 

agiinsfc deft., as the promissory notes had 
become barred. 

acid^ the suit is not maintainable as it is 
I barred under S. 47 of the C. P Code. 

The proper ccurse is to proceed under 0. 21, 
R 32 or 35. {Oldfield and Sadasiva JJ.) 
ALAGAPPA CEETTIhR V. KaNAKASABAI 
FiLLAI, 24 Id. h, T. 34— (1918 M W. N. 333= 
7 L. W 553=55 I. C. 689, 

0 . 21 , R. 32 — Decree for prohibitory 

injunction — Enforcement of — Remedy of 
decree-holder— Separate suit or execution — 
0 .2l,R 32 cl' (5)— Applicability to prohibitory 
injunctions. 

A suit is not maintainable for enforcement 
of a prehibitory injunction embodied in a 
decree but the remedy lies by way of execution 
under O. XXI R. 32 of the G- P. Code 

Fer RieJiard soil, J.'—O. 21 R. 32, cl. (5) of the 
Code applies both to mandatory as well as to 
prohibitory injunctions. 

The expression ‘the act required to be done’ 
means what has to be done to enforce the in- 
junction. (Bicliardscn and Beachcroft, JJ.) 
SACHI PRAfcAD MUKEERJEE v. AMAR KATH 
Rai ChOUDEURY. 22 G. W. N. 857= 

27 C. h. J. 506=45 I. C. 864. 

■ 0. 21, R. 32— Injunction, decree for — 

Execution mode of — Decree in regard to a 
hereditary office right claimed as legal repre- 
sentative — appointment of Qommissioncv , to see 
to proper performance of duties, propriety 
of. 

A decree for a perpetual injunction was 
passed in favour of the plfi. and certain other 
persons called defts. ot the third party against 
persons who were called detts. of the second 
party. The right claimed in the suit was the 
right to perform 'ArtF in a certain temple, the 
parties asserting their right thereto as descend- 
ants of the original founders- The defts. of 
the second party were restrained from inter- 
fering with the performance ot the ‘Arti’ by 
the and defts- of the third party. The 
defts. of the second party having obstructed 
tha performance of the ‘ArtP one of the defts. 
of the third party applied that the decree 
might be enforced through the Superintendent 
of Police. The application was granted. Held., 
that 0. 3l, R, 32 of the G. P. Code prescribed 
the mode of executing a decree for an injunc- 
tion and the Court was not justified in ordering 
the police to interfere in the matter, nor was it 
justified in appointing a Commissioner to sea 
that the decree-holder performed without 
obstruction the duties appertaining to his office, 
Cladse (6) of R 32. 0. 2l does not authorize 
the passing of such orders and provides for ^a 
different state of things. 

Hdd also, that the decree related to a heredi- 
tary office ’ which the plff. claimed and wpich 
the deft's resisted and was not passed against 
the deft?* as individuals but as descendants of 
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C. P. COSE. flCCij 0. 21, S. 32 


j C. ?. CCCP I’lECS 0 21. E 58. 


the origin::! founder. Ba'inerjca ar-.d rfr-FDos 
JJ.) QGeWAaII (tOP.EEA^’LALJI f 

Madrusudan B'allabe 5eilL34S= 
46 1. L. J. 70C=53 1. C 26 

•“] 0. 21, 3. 32 — Injzmdi'.y . — 

oj— Order to furnish account under yjrc- 
iirninary decree. 

An order to furnish an account, which was 
contained in a preliminary decree, is not an 
injunction within the meaning of 0. 21. R. S2 
The word “injunction ’’ as used in 0 21, R. 
82 has a more extended meaning than it has 
in the Specific Relief Act. The decisions in T 
Cal. 66A and 27 All. 374 on the efiect of 3. 
360 of the C P. Cede of 1SS2 have been C7er- . 
ruled by the proTisions of 0. 21 , E. 32 oi the ' 
Code of 19CS. 

It is not ever} order of a ccurr directing a 
person to do a certain act that is an injunc- 
tion. In its essence an injunction is a relief 
consequential upon an infringement of a legal 
right. [ICuUick end Aihinson, JJ,) ARJA^* 
STJTE EBIPEEOR, 3 Pat. L. J. 1C6= 

35 I-G, 727=19 Cr. h. J, 3S5. 

0 21, R, 35 (1) — Decree in yariiiio 7 i 

suU — Delivery of formal posse ssic 7 h"— Subse- 
quent apphcci'1071 f or physical possession. 


: ; — C 21, R. 53 13 —ExeciitLn r / decree 

1 oy ontaerrnen: z of dezree for ■■■'cinn5:a;:ce c't arg- 
ing .jn v: : ren o>c proper: —Droced i< rc . 

"Vi here a decree holder in evecuticn of his 
decree attaches a decree for niaintenancs charg- 
ing immoveable property, his proper course is 
to apply for execution of the maintenance 
deerse, purchase the in^'Srest and bring a 
separate suit unde'* 0. 31, R. il, C. P. 0. for 
sale. Altarnatively bo may as representative 
of the maintenance decree-holder under O 21, 
R, 53 -iSj attach and bring to sale the property 
of the defts. in the maintenance decreahScc^icer 
and BahcKeiL JJ.) VSNSATAEAMAiruaTHl 
r. SXJND.ABA EaAEAH- 

23 IS L. T. 355=57 1. C. cSO 

0 21. R?, 55 and 55--A.rtachrDent- 

— Execution Sale in pursuance of — Sale set- 
’ aside— Attachment revives on fresh appHca- 
; tion See. Attacerset. 

' 3 hat L J. 310, 

: • C 21 K. 55— Execution— Sale rrocla- 

I ^naticn — Conspicuou? publication of order 
j necessary— Property censistmg oi aright of 
I fishing extending o\er many miles. See 
j Esecutiox Sale, Settixo- aside of. 

{191S) Pat, S3. 


A decree-holder in a partition suit, who has 
been given partial possession of the portion of 
of the property allotted to him in an execution 
case which was dismissed after the delivery of 
the formal possession, can maintain a fresh 
application in execution for actual possession 
under snb-rule 1 of rule 35 of 0. 21, of the 
G' P. Code. {RicJuxrdson and Beachcroft, JJ.) 
Khetea Mohan Eundu v. Jogendra 
Chandra Kxjndh. 45 I. c, 7. 

0. 21, R. 37 — Ex&cuticn — Arrest of 

judciment debior— Applicaiicn for — Btcf^iSal c'ri 
the gromid that he resides out of jurisdtctiai 

The fact that the judgment-debtor does not 
reside within the territorial jurisdiction of 
the court is not a sufficient reason for refusing 
to issue a warranr for his arrest, aithough 
such a warrant can be executed only within 
the Court’s territorial jurisdiction. 

In issuing such a warrant the court should 
fix a date for its return {CJiamier, C. J. and 
Sharfuddm, J.) KRISHNA Prasad v. Bidya 
Kakda. 3 Pat. L. J. S5=44 I. C. 296. 

O. 21, R. 53 — Decree for costs and 

mesne prof its, vjhether a decree, fer money — 
Attachment and sale oj decree -holder— Validity 
^Proper procedure. 

A decree. for mesne profits cannot be sold 
under S, 60 oi the C. P Code. The only proce- 
dure that the decree-holder can legally take is 
to attach the decree and to exeeut-s it under the 
provisions of 0. 2l, R. 51 of the Code. 21 Had. 
341 dist {Mullick and Thornhill, JJ.) 
LACHMAN OJHA V. CHAEITER OJBA. 

(1018) Pat. 267=6 Pat. L. W. ISfe 

48 1 c. m 


0. 21, K. 54 — Sale proclamation — 

Publication of — What amounts to— 'Property 
sold — Right of fishing in river about 20 miles 
long— Mode of publication, See C P. CODE, 0. 

R. 00. (1918) Pat. 33. 

r9‘ — Decree against 

same judgment- dector m favour of several 
decree-fcoiders — Property brought to sale by all 
— Private alienation by judgment- debtor for 
raising funds to pay ofi one oi the decrees — 
Money paid into the Court— Rateable distribu- 
tion. See C. P. CODE. S. 73 and 0. 21 Er. 
55 and S3. 35 M. L. J. 150. 

0. 51 E. 57 and. 0.38, Rr. 5 to 11— 

Attachment before judgment— Order before 
judgment for attachment — A.ctual attachment 
after judgment — Dismissal of execution- 
petition — Attachment does not cease — C, P. 
Code, O. 2l, R.57 not applicable to attachment 
before judgment. 6'ee C. P.-CODE 0. 38 Rr. 
5 to 11. 25 M. L J, 387. 

—0.^21, R 5B--Applicahuity-‘Sal6 in 

execution oj mortgage-decree — Unnecessary 
ditachrnent before sale— Effect -Court enter- 
taming a claim ivhe7i it ought not to~^Pevision 
— hiterference by High Court— C P. C. S* 115, 
O. 2l, R. c8, C. P. C., does not apply when 
the property in dispute is directed to be sold 
under a mortgage decree and the mere fact 
that there has been an unnecessary attachment 
does not make the rule applicable. The rule 
dees hot apply to attachments before decree. 
In the above mentioned cases the cQurt has no 
jurisdiction to entertain an application for 
claim or to pass any order upon it, and, if it 
does, the High Court will interfere under 
S. 115 r C. P. C. {Leslie Joms^ J,) RATTAN 
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C. P. CODE, (1908) 0. 21, E. 53. 


G-P. CODE. 0 21, R, 63. 


Lal v. 


Bala Pakseab. 53 P. R. iSl3— ! Yvhere the order passed on a claim petition 
23 p, W. R. 1913—54 I. C. bSo. | is that- the aliegition of the claimant will be 
0. 21, Rr 58, 60 £.iid 61 — Appli- ' to the bidders the order is one made 

~ Investigation — Dismissal on the ! s-gamst the claimant and amounts to a rejec^ 
' ‘ ^ ' tion of the elair 


cation — Investigation— JJismissal on 
ground of delay— Order, form of. See fl917j 
Dig- Col. 211 , hTG\ San BAbu v diii Thais. 

11 Bar. L. T. 51— 
(1916) li U. B. R. 136=39 I. C 345. 

0. 21 Rr. 53, 59 And 60 — Clahn procec- 

dir^gs — Conditional oroUr alloming claim) ij 
valid. 

A Court has no jurisdiction to make an 
order aiiowing a claim preferred under O, 21 
R. 58 of the C. R- Coda to a property attached 
in esecution of a decree, conditional on the 
claimant paying a certain sum to the decree' j 
holder on the ground that in the conveyance 
by which the claimant purchased the properly 
there was an undertaking on his part to 
pay that sum to the decree holder as part of 
the consideration. If such a claimant is in 
possession of the property on his ovm account 
under title of a conveyance executed in his 
favour by the judgmenDdebtor, his claim 
should be allowed and allowed unconditionally 
{Richardson and Wahnsley, JJ.) KamaLa 
KANT i Sen V. Dubga RIumab Sen. 

441. C. 1007. 

0. 21, Rr. 58 and 63 — Dismissal of 

claim for loant of evidence — Omission to sue 
within one year^Bar^Lim Act) Art 11. 

Where an objection under O. 21, R. 58 of 
the C. P. Code was dismissed because the 
objector failed to produce any evidence, and 
no suit was brought to challenge the validity 
of that order within one year from the date 
of ijha order under Art. 11 of the Dim 
Act, held, that the order had become con- 
elusive. 

The only order under 0. *21 R, 68 of the C. 
R. Code upon which the character of finality 
is impressed is an order made after enquiry. 
It does not follow, however, that because a 
claimant does not adduce evidence or is ab- 
sent, there are no materials before the Court 
to enable it to enquire into it. {P^ggot and, 
Walsh dJ.) GQKUL V. MOHEI BIBI. 

40 All. 323=16 A. L, a. 253=44 I. C. 1C05. 

— 0 21, Rr. 58 and 63— Dismissal of 

claim for default-suit on title— Dimitation 


Act, Art. 11 applicable. Bee DIM, ACT, ART. 11. 

44 1. C. 265. 

^0. 21, Rr. 58 to 63— Diw, Act, ArL 11. 

'—Order reftising to investigate a clahn, whether 
comes within the terms of 0, 21, B. 6d mid Dim. 

A&l) Ajt. 11— Order that a claim be notified to 
bidders— Whether covered by Art. 11 of the 
Lhn. Act— Practice, of notifying claim without 
any decisic-n thereon condemned. 

.Where a court purports to make an order i ™hin one year, 
under the proviso to R, 53 of 0, 21 that is say. 


an order refusing to investigate a claim, such 
an order cornea within the terms of 0.21, R. 63 
ftud Art. 11 (1) of the Dim. Act, 2 D. W. 206 ; 
S1M.D. J,aiifon. 


m petition. 

Par SfsJmgiri, Iyer, J : On the presentation 
of a claim petition, if the order is not that the 
property be released from attachment it must 
be taken to be an order against the claimant. 

The practice of notifying claims to intending 
bidders is not warranted by anything in the 
Code* It often leads to the depreciation in 
value of the property to be sold and is not 
calculated to advance the right of the claimant 
in any way. Consequently the procedure adop- 
ted by some of the subordinate courts of 
notifying objections by claimants at the time 
of the ruie without expressing any decision 
upon those objections should be discouraged. 
{Walhs, C. J,, Oldfield and Seshagiri Iyer, 
JJ.) MACHI RaJU VEKKATAEATNAM V. BRI 
rajah RvANGANAYAKAMMA. 

41 Mad. 985=35 M. h J. 335=24 H. L. T. 

197=(1918) M. W. N, 593=8 L. W. 292 
=48 I. C. 270. {F. B ) 
Or. 21. Rr. 60 and 61 — Claim— In- 
vest iga.tion—Bcoyo of — Question of title if and 
for what xmrpose ca7t he gone into. 

In an investigation of claims to property 
under attachment the court should consider 
whether the judgment-debtor was or was not 
in possession of the property, and if in posses- 
sion whether he w.as in possession on his own 
account, or in trust for some other person. 
If this involves a decision as to the hona fides 
of an alleged sale, or the legal eSect of the 
deed of conveyance, and the circumstances 
attending its registration, the Court ought to 
go into such matters. {BartnoU 0 0. J and 
Twomey, J.) N. M. K. CEBTTY CHARTER- 
ED Bank of Australia, India and 
CHINA. 11 Bur. L. T. 118=48 I. C. 182. 

0, 21, R 63 — Applicability to cases of 

attachnmii before judgment* 

0. 21, R, 63 C. P. G. applies to orders on 
claims preferred to property attached before 
judgment. 41 M. 23 overruled. 

The general policy of the law is that ques- 
tions of title raised by claim against attach- 
ments before or after judgment should be 
promptly disposed of immediately. (Wallis, 
C J., Oldfield and Seshagiri Aiyar, JJ.) MALLI- 
KARJUNA PRASAD NAIDU V. MATLAPALLI 
i VIRATYA. 41 Mad. 849=35 M. L- J. 231= 
24 M. Ii. T. 134=(1918) M. W, N. 699= 
8 D‘ W. 197=47 I. C. 1000. (F. B.) 

0. 21, Rr, 63 and 58 — Claim- 

Summary order rejecting claim without in- 
vesfeig';,ticn — Defeated claimant bound to sue 
Bee Dim. act art, 11 . 

45 Cal. 733. 


— ^0. 21, R. 63— Claim suit — Dismissal 

of claim without- investigation — Suit not 
governed by Art. 11. See LiM* ACT, 'ART. 11. 

, 44 I. C, 528. 
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C. P, CODE, (1908^ 0. 21, R. S3. 

P 21, R 63— Claim suit— Scope of— 
Right cr suit only to the aggrieved cliimant 
or tne dscree^holder — Suit by judgraent-debtor 
against claimant does not enure to the benaht ■ 
or the decree-holder. See C P. CODE. 3. 17, 
AND 0. 21, R. 63. I Q ■ 

21, R, 63 — Suit for derl^^roAicTi . — ' 
Independent right — Gnsequenfial relief. j 

Independently of the provisions of O. 21, R, ' 
63 of the C. P. Code, a decree-holder may sue 
for a declaration that certain property attached 
in execution of his decree belongs to the 
judgment -debtor, although at the time of the i 
suit the attachmeut might have been with- j 
drawn and the property may not be in the ! 
possession of the decree-holder. To such a ! 
suit the proviso to 3 12 of the Specific Heiief ! 
Act does not apply. [Mazmg Kin, J ) MAIJNG I 
BA KTAW t;. Lan. - 45 I C 972. i 

■" " “■ 0* 21. R. 63 — Suit under — Valuation 

Oh 

Where a suit is brought for a declaration i 
that certain property attached in execution of | 
a decree is not saleable she proper valuation to 
put on the suit for purposes of jurisdiction 
is not the value of the property hut the 
amount of the decree for which execution was 
taken out. ^Richards, C. J. and Banner jea.^ J,) 
Anandi Kunwar u. Ram Nibanjan Das 
460 All. 505=16 A. L. J. 374=43 I. Q m. 


; C. P. CODE, ^4303) 0. 24, R. 66. 

I - -“-^0. 24, R. 63— Suit for declaration by 

, unsuccessiul claimant — Attaching aecree- 
I er deit;— P^ea tnat sale w^s fraudulent 
; unaer 53 of the T P Act-Remedy of ere- 
■ (iSi7; Dig Col. 24T ; Surra- 

^IMAR V, nUTKIA CEETTIAR. 

Plad. 612=33 M. L, J, 705=6 L. W 750= 
; 43 I. C. 664. 

! . 21, R. 63 Suit under, fnz}?!^ cd — 

Suit to Bet aside fraudulent alisnaiioii^ r,f 
property by judgment-debtor, imphadina 
alieoiec as parzy. 

0. 21, B. o3 of the C. p. Code does not 
provide anything about the frame of th« 
regular suit instituted under that rule and 
does not embrace any provision escludins any 
particular prayer out of the scone of such 
a suit. 

^ A decree-holder being in a sense a person 
uerivmg tide from the judgment debtor, has a 
nght to attach property which has-been fraudu- 
lently or coliusively conveyed by the jo dc- 
ment-debtor and also a right to set aside 
frauanlent transfers and coUusive decrees even 
though they may be binding upon the 
judgment-debtor. {Miiira, AJ.C,) JHONIRaM 
MANGNIEA^ Ramgopad KANIBAM. 

43 1 c. 960 . 


0. 21, R.63— by unsuccesful clai- 
mant —Onus of proof — Decree of foreign court 
effect of— Foreign Judgment— Validity— Judg- 
ment based on wrong vieto of law — Ju-dgmeni 
opposed to natural justice— What is. 

Where, in execution of decree passed by the 
Cochin Court against a person described as 
the manager of a joint 'Hindu family and 
transferred to the British Court under S. H of 
theC. P. Code property of the alleged joint 
family was attached, and, a claim preferred to 
the same by the younger brother of the judg 
ment -debtor on the ground amongst others 
that even before Cochin suit he and his brother 
(the judgment-debtor) had become divided was 
rejected held in a suit brought by the unsuccess- 
ful claimant under 0. 21, R. 63 of the Code to 
establish his right, that the Onus was on him 
of proving the division set up by him. 

A wrong view as to onus will not have the 
effect of rendering a foreign judgment one 
not giveu.on the merits. 

A mere incorrect view of law by a foreign 
court will not give jurisdiction to our courts 
to say that its judgment is opposed to natural 
justice. 

Meaning^ of the term “natural justice'^ 
when used in reference to foreign judgments. 
iSeshagiri Iyer and Dakemell, JJ . ) Rama 
SHENOI o, HALLAGNA. 41 Mad. 205= 

34 M. It. d. 295=45 I.€.m j 


0.21, R* d3— Unsuccessful claimant 
—Declaratory suit— Attaching decree-holder— 
Defendant’s plea that sale was fraudulent 
under S 53, T. P. Act — -Validity — Fraudulent 
sale— Remedy of persons defrauded— Re- 
j presentafcive action— Necessity — Judoment 
creditors and ordinary creditors— Distinction 
between-English and Indian Law-Judgment 
j creditors in England and India— Rights of- 
j Distinction. See (1917) DIG. COL 347 
i Palaniandi CHETTI V appavd Ceetti 
f 30 M. L J. 365=22 M. L T 474— 

! 49 M. L. T. 390=34 I. G. 77S=45 I.‘ C. 52. 

”0. 21, E. 63— Appeal -Order settling 
terms of sale proclamation not appealable See 
C. F. CODE, S. 47 AND 0. 2D K. 66. 

46 I. C. 564. 

— 0. 21, Kr. 65 and 93— Execution sale 

“Notice to judgment debtor— Omission to 
give— Irregularity. See (1917 ) Big COD 
Rama&waaii CEETTY V . aia. U. tha. 

11 Bur. h. T. 40= 33 I. C. 993. 

T " 0- 2I7 R. 66 — Notice— Issue of, if 

directory mandwiary. 

The provisions for notice under 0. 21, R. 69 
of the C. P. Code are directory and not 
mandatory; they have not been enacted for the 
judgment-debtor but with a vie v to ascertain 
the exact rights which should be set forth in 
the proolamation for sale. {Miitra, A J C ) 
ERISHNAJI m BAXJbam. ‘ 

44 1,0.252. 



m 


THE YEARLY DIGEST 


240 


C. P. CODE, (1908) 0. 2i, R. 66. 

— ; 0. 21, R, BB'Sale procla7naUon-~ 

Cbjections to — Issue of p7'L:clcunaiion oBfors 
objections are disposed of — Frcwiety of 

It is competeut to issue a sale procUmaiion 
before obiections filed by the judgment -debtor 
had been judicially disposed of though it may 
be that the property cennot be sold until the 
the objections put forth are disposed of. 
[FleicJ-wr and Netohould, JJ.) HARENDRA 
J^ATH BANES3EA HARI CHAR AN DUTT 

5a !. C. 550 


1 C. P. CODE, (19081 0. 21, R. 89. 

I ’ ' 

j 

1 Per K'd^narasyja'iiii Sastri, I, In the ciroum- 
stances of the case A was under a duty to pay 
, the amount received for procuring a recon- 
I vevance on the data fised for the purpose and 
to keep the title to the property alive and 
neither the decree-holder nor the judgment- 
debtor was under suy such duty. 

Even prior to the conSrmation of his sale 
A had sufficient -interest in the property en- 
titling him to tender the amount required to 
! procure a reconveyance. 


—0. 2l, R. 67 — Sale prociamaticn-Eis- 
hety right in river 20 miles long — Alode of 
publication. See G. P. CODE 0, 21, R. 90. 

(ISIS) Pat. 33. 

0.21, R li—ExecuiioM sale— Fur- 

chaser^s default to paytvhole price’- Ee-salcin 
consegucnce— Deficiency in price — Purcha- 
sers liability fcr—Ifalure and extent of— 
Enquiry under ride 11— Nature of — Notice to 
defaulting purchaser — Necessity for — Eights 
of auction • purchaser after purchase and before 
confirmcd'uon of sale — ExccutiO'n sale — Caveat 
miptor — Applicability of, doctrine of. 

Per Kumaraswami SastH, J. Though 
R. 71 of 0. 21, G. P. C. does nob expressly 
provide for the issue of a notice to the default 
ing purchaser it is the duty of the Court to 
give him notice and to hear and decide on bis 
objections before it orders execution to issue 
against him. The objections which a default- 
ing purchaser can urge under R. 71 are only 
those which can be urged in an application to 
set aside a sale under 0. 21 of the Code. 

The reasonable construction to place on rule 
71 is that the re-sale should be within a 
reasonable time after the first sale and the 
property re-sold should be substantially the 
sane and that any difierence will not matter 
if the difiarence in the condition of the pro- 
perty or the title thereto is one which would 
occur in the ordinary course of things having 
regard either to the nature of the property or 
the transactions in respect thereof having legal 
force at the date of sale or was brought about 
by the first pufchaAec’e default. 

A judgment -debtor had conveyed his property 
to a third party with a right of re-purchase if 
the money was paid before 31st August 1914. 
The property was sold in execution of a decree 
against the judgment-debtor on the 31st August 
1914, and was purchased by A who paid one- 
fourth of the purchase money but defaulted to 
pay tho remainder within 1-5 days as required 
by the rules. On the property being brought 
to sale again the date ot re -purchase from the 
third party having elapsed, the sale fetched a 
lower price, On an application by the dteree- 
holder under R- 7l for the recovery from A 
cf the deficiency, 

Beldy (by the Chief Justice. ^ Ayling end 
Kumar asivami Sasiriur, JJ.) that A was bound 
to complete the purchase, and having de- 
faulted was bound to tepay the deficiency. 


! There is no warranty of title in the case of 
I sales by Court. 

Nature of interest acquired by execution 
purchaser prior to date of confirmation of sale 
consi^dered. [Wallis, C J. Ayling and Kuma- 
; raszcami, Sasiri. JJ.) Vhnkatacheleam 
I ATYAr. NilakantaGtrjee. 41 Mad 474= 

I 34 M. L. J. 156=23 M. h. T 9=fl918) 

; ^ IT. W. N. 454=7 L W. 159=43 1. C. 685. 

i 

i 0. 21, R. 72— Leave to bid— Applioa- 

I tion for to be made to court to which decree is 
i transferred fr.r execution. See 0. P. CODE 
j S. 70 AND 0. 21, R. 72. 20 Bom. L.R. 708.- 

I ^0 24 R. 83 — Money paid into court 

' after private alienation, to satisfy one decree- 
Right to rateable distribution. See G.P. CODE, 
S 73 AND Or. 21, Rr. 55 AND 33. 

35 M. L. J. 150. 

0. 21, Rr 89 acd 90—Applioation 

under R. 90 dismissal of, for default— Main- 
tainability of a subsequent application under — 
Withdrawal of petition, meaning of. See (1917) 
Dig. Col. 249: Murlidhar v. Baldeo 
Singh 2C O. C, 329=43 I. C. 340. 

— -0. 21, Rp. S9 and 92, 0. ^3, R. 1 (jj— 

Appeal Order setting aside sale on deposit 
under 0. 21 R. 89 — Appeal by stronger 
auction purchaser, maintainability of See. G.P. 
Code O. 43, B i (j). IS A, l. J. 433. 

— — 0, 21, Er. 89 and 92— ‘Deposit in 

Court — Meani^ig of — Deposit in treasury, if 
gjroper — Auction sale not set aside— Revision — 
No interference if matter raitliin jurisdiction — 
C. P. Code. S. 116. 

The word ‘‘court” in Rules S9 and 92 of 0. 
21 of the C. P. Code means the Civil Court. 

The provisions of rule 89 are an indulgence 
to a judgment-debtor, and an auction-purchaser 
is entitled to the benefit of his purchase unless 
the section hSs been strictly a-'d completely 
complied with. W'h ether or not the section has 
been sd complied with is clearly a question 
which a Court has jurisdiction, to decide, and 
in the exercise of such jurisdiction, if the 
Court lias come to an erroneous conclusion, its 
decision cannot be interfered with in revision 
by the B[igh Court. Hence v,rhere a judgment- 
debtor deposited the purchase money plus five 
.per cent compensation for payment to the 
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C. P. CODE, (1908)0. 2l.B, 90. 

auction- purchaser into the Treasury owing to 
the Civil Court being closed, and the court) • 
below refused to set aside the sale because on 
the court re-opening the money had not been 
withdrawn and re -deposited in the Civil Court, : 
liAd that the court had exercised its iurisdio- . 
tion and even though the decision must be ' 
erroneous, it could not be interfered with in ; 
revision. {Richardson. C. J. o^id Banerji. JJ.) . 
Fazal rab V. AiitNzuR Ahmad. ; 

m All. 125=16 A- L. J. 133=15 I. C. 773 , 

'0. 21, R SO— Applicability to con- j 

tract of sale of — Receiver appointed under ; 
Provincial Insolvency Act. See PROV INS 1 
ACT, S.2‘2. 7 L. W. 105 | 

; — 0.21. R. 90 and 0. 13 R. 1 fj)— j 

Application to set aside sale forfmud — Bis- ! 
missal of — Second appeal not mahitainahle . | 

An application was made to set aside an ! 
auction sale on the ground of fraud in publish- | 
ing the sale under 0. XXI, R. 90 of the C P. < 
Code. The application was rejected. The appli- j 
cant appealed to the Dt. Judge who dismissed j 
the appeal. Thereupon the applicant preferred i 
a second appeal to the High Court: — Held, j 
that no second appeal lay to the High Court ! 
having regard to 0. 13 , R, 1 read with S 101 j- 
of the C. P. Code. Held, also that the new Code 
has altered the law in an important aspect 
inasmuch as an application based on fraud in ! 
publishing or conducting a sale comes with j 
in the purview of 0 21, R. 90 and not | 

under S. 47. {Richards, C J. and Banerji, J.) i 
Sheo Prasad Singh Mdssammat Pee- ; 
MNA Kuar 

40 All. 122=15 A. L. J. 920= 
13 ! C. 522. 

0.21, R. 90— Execution sale— Irre 

gularities in — Judgment-debtor waiving 
objections and obtaining adjournment of sale 
— Conclusion of sale on adjourned date — 
Judgment-debtor estopped from objecting to 
sale on the ground of irregularity. See 
Estoppel, 17 I C S31. 

——0 21 R 90 — Execution sale— Material 
irregularity — Under-valuation, effect of. See 
(1917) dig. Cod. 252; S.akhichand v, Eada- 
NAND SiNHA 

(1917) Pat. 357=1 Pat L. W. 88= 
12 I. C 391. 

_0. 21, R. 99 — Execution sale — Sale 

held after pissing- of ex parte order staying 
execution, obtained by 'raud— Subsequent 
cancellation of order —Sale valid. EXECU' 
TION, Sate. 18 A. L, J, 16. 

0 21 R Execution sale setting 

aside — Itregulaarliy and injury ^onmctioyi 
between ^ f necessary . 

An execution sale cannot be sat aside on the 
ground of irregulaiity under O. 21, R 9o of the 

. ' 16 , 


C. P. CODE, (1908) 0. 21, R 91. 

C. P. Coaa if there is nothing to warrant the 
necessary or at least reasonable inference that 
the inadequacy of the price was the result of 
the irregularity. [Teunoyi and Xewb‘^uld, JJ.) 
Taimuddi BSPARI i: Lakpat Bepari. 

15 I, C. 212. 

0. 21, R. 90 and S. 17 -Fraud - 

Fraud committed after the publication of the 
sale prcclamafion — Sale in eontravenhon of 
pnvate arrangement with Judgment- debtor— 
iDoIication to set aside — O 21 H apoiica- 
ble See C. P. CODE, S. 4' AND 0 21, R. 90 
ETC. 3 pAt L 4^' 61^' 

0. 21. R. ^Q-Setiinp aside of— Gross 

under valuation in ■proclamation Oj sdiS— 
Insufficient descripHon and insufficient 
proclarfiation-'C . P. Code G 21 E. 54. 

Where the annual income actuallv realised 
from a oroperty was over Rs 1,000 and the 
valuation stated in the sale proclamation was 
Rs 2,500 and the property was sold for Rs 
2,500 and where the prooerty sold was a riyht 
of Sshing in a river which was •abou'-' 9G miles 
long and it was deseribed merely by a Tauzi 
number and a name wherein in fact the estate 
ran through as many aa 133 villages. 

Held, that the sale proclamation was 
materially irregular both in the description of 
the property and the valuation put upon it and 
for that reason alone, the sale was liable to 
be set aside. 

In the case of such a property any particu- 
lar spot OD the river is nor a conspicuous p.^irt 
of the property. The principle of the rule l.iid 
down in H, St of O, 21 of the C. ?. Code must 
be applied in such circumstances and the copy 
of the order 'must be conspiouously displayed 
at various portions of the estate. When a 
copy of the order was affixed in only one out 
of 133 villages through which the river ran, it 
was held that the principle of the rule was not 
applied 

In such a ease the sale should have bean 
advertised in the local newspapers or in the 
Gazette. {Chapman andJwala Prasad, JJJ 
Chattbrpat Singh v. Slteendr4 Nath 
SINGH^ (1913" Pat 33= 

11 1 C. 112 , 

0. 21, R, 90— Pro visa “Execution sale 

— Setting aside — No proof of substantial 
injury — Order setting aside sale int-erferred 
with in revision — C P Code, S. 115. See C. 
P CODE, S. 115 AND 0 21, R. 99. 

5 Pat. E W. 15. 


— 0. 21. R 9i— Execution — Aitction 

saleSuit to set aside by purchaser — Mortgage 
not notified hi sale proclamation mainiaina 
bility— Proper remedy. 

It is not open to a party who purchases at 
ah auction sale to impugn the viidity oi his 
own purchase except on the ground that the 
judgment-debtor had no saleable interest ^ 
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C. P. CODE, fl9C8) 0. 21, E, 91. 

If he purchases a property, the title as to 
which is defective, and if he has been misled 
on acoount of any fraud or omission on the 
part of the decree-holder, it is , open to him to 
seek- his remedy against the decree-holder by a 
Mit for damages. {MulHck and TkomhiU, JJ ' 
Khetro Mohan Datta v. Shiekh 
Dawar. 3 Pat. L J. 516. 

—3 Pat L. W. 151=46 ! C. 614. 


C. P. CODE, (1908) 0. 21, E. 93. 

them into Court. [Piggott and WaUk, J J.) 
GIBDHAR Das n. Sidheswaei Peasad 

50 All. 411=1:16 A D J, 236=44 I C. 697 


———0. 21, Er, 91 and il—Execiiiion sale 
-lonJarmation—Salasvbsequenth] held to have 
passed no interest — Anction-fmrchasBr' s riahi 
to rejund oj purchase-money — Bemedy. 

An auodon -purchaser who has deposited 
money in Court for a sale in court-auction, if 
he finds that no interest has passed to h'm, 
can only apply under 0 21, R 93 of the C P. 
Code, after having got the sale set aside under 
R. before confinnatiotL He .has no snb- 
stantiva right to recover his money after the 
sale IS confirmed and a suit is brought by a 
stranger wherein the sale was held to pass no i 
mtarast. (1912) U. W. N. 1130 and UA. L. i 
1 . 1216 foil. I 

Bifierence between the old and the new ' 
coda pointed out, {Oldfield and Sadaska 
Myar, JJ,) SUBBtJ RKDDI v, PonNAMBALA 
(1918) M. W. N. 655. 

“ ^ 21, R. 92 —Execution sale — 

.Confirmtion of -Pre-emption— Ottidar^s right 
to iNot a bar to confirmation. See .'^TaLABAB 
BAW, PBE-EHPTION 51 Mad 582 {F. B.) 

--0. 21, Rr. 92 (2) and 93— Per- 
sons obtaining orders for rateable distribu- 
tion if ‘ “persons afiected” within the meaning 
of proviso. See C, P. CODE, S. 115. 

35 M. L, J. 60$. 

^—Auotion sale under old 
code-Sale of property in which Judgment- 
aebtor had no saleable interest— Purchaser’s 
right to refund of money-Suit or application 

accrued under 

c!d cede— Efieot of new code on such right— 
fiSRot'^Q^ “■Wo*^o“3tractionof C. P. Code 

255 ; riRUKALAISWAMl NAIDU v. STJBEAH- 
manias Chboptiae. 40 Mad. 1009=45 

I c. 109. 

0. 21, E SS~E.xeeution of decreeSale 
Woveriy said it: auction a second Une after 
prevmis sale— Shit ly ■purchaser for refund — 
mitf niamtainalilltij , 

Where on the date of an auction sale held 1 
unoer the G. P Code of 18S2 the judgment- I 
aebdOr had no saleable interest in the property = 
by reason of- the hmt that the property ‘ 
been previouaiy sold by auction the pur- ! 
chairs at the second sale acquired no interest ( 
by their purchase and became untitled to main^ J 
tarn a euife for the refund of she money paid by I 


■ 0. 21 R. 93— Execution sale — Refund 

of purchase money to auction purchaser on 
sale bsieg set aside— Remedy by application 
I and not by suit — Old Code and New — Difia- 
j rence between. See C. P. CODE. 0. 21 RB. 

1 91 AND 93 . (1918'! M. W. N. 655. 

j — ^ 0. 21 R 93— Execution sale — Set 
! asiae^by first Court— Auction -purchaser with- 
! drawing money from Court— Sale confirmed 
I on appeal— Inherent power to direct purchaser 
! to oring back purchase money. See C. P CODB, 

I 5 Pat L W. 132! 

I 

I — 0. 21, R. 93— Order for refund if 

\ puTC/iase meyiey executable as cl decree — 0 P 
Code. S. 36. 

j A purchaser at a court sale which had been 
j su>..sequently set aside, obtaining an order for 
refund of the purchase money, can execute the 
order as if it were a decree. [Spencer and 
hakewell, JJ,) VenkaTABAMANAMURTHI 
SUNDAEA RamIAH. 23 M L T. 355 

=$7 I. C. 630. 

021Rr. 92 and 93 — Suit for refund 
oj pur Chase mojiey, when sale not set aside of 
maintainable. 

In execution of a decree against A certain 
property was attached and one B came forward 
with a claim that the property was his and 
sale. His claim was disallowed 
and the property was sold at auction and 
purchased by 0 who sold the property to D 
who obtained possession. In the meantime, 

B succeeded in the appeal against the dismis- 
sal of his suit and in due course ousted B. C. 
had to refund to D the money received by 
mm C then transferred his right to the plffs. 
The auction sale bad not been set aside. In a 
suit for refund of the purchase money held, 
that the suit was not maintainable (TudbalL 
J.) Man Mohan Lad v. gopinath, 

16 A L. J. 511=$6’lC. 103. 

“ 21, R. 93— to recover purchase 

money-^Pot maintainable — Bemedy by applica- 
tion. • . 

The plfi purchased an occup.ancy holding in 
execution of a decree obtained by the mort- 
gage of the property and took possession of It, 
j he was sued in ejectment by the landlords in 
, who.se favour a decree was subsequently made 
Ihe plft sued to recover the purchase money 
with interest. ^ 

Held that under the present G. P, Coda the 
suit was incompetent [N. B. Chatterjea and 
Rj^icrr-sc/j, JJ,) JUEAKU MahaaimAD v 

jATHi Muhammad. 23 c. w. s 760 

;=46J.c'783. 
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C P. CODE, 11908) 0. 21, K. SS. 

— 0. 21, S. 55 — Sals cartincate — Farri- 

cuiars m, not to be corrected with, reierence to 
the plaint. See ExecUTIO^^ Sale 

id I C. 903. 

0. 21, R. 95— Nature of remedy under 
— Esecucion sale — Purchase by decree-holder 
with leave of Court — Suit by him for possession 
of property purchased — Failure to saek remedy 
under 0. 21, R. 95 on failure in proceedings 
under that rule— Efiect. See C. P. 0., S. i7. 

3P. R. 1918. 

-0. 21, R. 95 — Order delivering ijosocs- i 

sion under — Not appealaolc. 

No appeal lies from an order delivsring pos- 
session undar 0. -1, R. 95 of the G. E, Coae, 
and a Court entertaining an appeal theraxrom 
acts without juried lotion {Bansrjee and 1 udoau 
JJ,) BUDDHC OiiSSIR V. LHAGIRATHI EUAS 
4d Ail. 215—13 A. li, J. 130. 

0. 21 R. 9o— Possess icN, deliver p of-- 

Efjeci as aqai^^t strangers. 

Formal possession the nature of which is 
described iu 0. 21, K. 95 of the C. P. Code is 
no possession at ail against any party whose 
rights are not afiected by the decree. {Lindsay, 
/, C.) Tasadduq Husain c. asghar Khan. 

21 0. C. 70. =45 i. C. 606. 

0. 21, R. 9S~Symbolical possession— 

Delivery of— interruption of adverse possession 
as against judgment -debtor See ADVERSE 
POSSESSION, iNFERKUPTiON. 

U M. h J. 97 (P. C ) 

0. 21, R. 96— Order under directing 

delivery of possession— Judicial order— Appeal 
from maintainabie. See G. P. CODE 3. 47 
AND O. 21, K. 96. 45 I. C. buS (hlad.) 

0. 21 R. dd—Symbolical possession — 

Paper delivery— DisUnction between. 

Symbolical possession is. given only in cases 
where the party in actual possession is entitled 
to remain in such possession as in cases of 
delivery under O. ai, K. 96 of the G. P. Code, 
and should not be confounded with cases 
where a party is entitled to actual possession 
but obtains oniy what is called a paper deli- 
very e.f where he gets no possession at all. 
(Speficer and Krishnan, JJ.) GOVINDASAMI 
PlDIiAIv. PETHAPEaUMAL CHBTFY. 

44.1. C. 839. 

0. 21 Bp. 97 and 98 — Applicability of 

— Insolvency proceedings— fSale by 0:ffioiai 
Receiver — Rules of O. 21. U. P, G. hot .. applica- 
ble. See Prov. Ins. ACF SS. 18 AND 47. 

(1918] m. w. N. 479. 

O. 21 R, 97— Decree -holder, auction 

purchaser— Suit for possession barred— Rerpedy 
by execution. See Oc P. CODE, S- 47 AND O. 
21 R. 95, 441,0.863. 


C. PGODE, 1803) 0, 22, R 2. 

- — — 0. 2i, R. 100 and 0. 9 R 9-Appiica- 
idon Dy 3tr-.ng£r uuder 0. ^1, E. iUO— Dis- 
lor dorault — Power lestore. Soe 

C. P. CODE, O- 9, R. and 0. 21 R lOO. 

4 Pat. L. W. 102. 

0. 2l, R. lOG— Application under — 

Order dismissing — Remedy of aggrieved parry — 
Appeal — Suit — '' Order under rule so and so 
—Meaning of— G. P. 0., S. 47 andO, 21,R. 
103— E5ecc. See (1917) Dig- COL 2-97 ; ZIPRU 
V. Habisupdu Shet. 42 Bom. 10=19 

Bom L R. 774=43 I. 73. 

'0. 21, R. ICC— EiyC: to apply under 

— Purcn%ser of a noldiuj nzt iranNerable by 
Ctisso?;^, if enidltd to posze^sio'-'j agauiist land- 
lord purchasing i?i eveciitioyj of rerd decree. 

Where a sixteen annas landlord purchases a 
holding iu execution of a rent aecrae obtained 
against the recorded tenant a purchaser against 
the recorded tenant wno has purchased with- 
out the landlord 3 consent has no right in tne 
aDseuca of a custom of transferability of hold- 
ings Without the iandiorQ-'s consent to make a 
claim under O. hi R lOO. \Loe end Jwala 
Prasad, JJ.) Panceratan Soeri v. Ram 
CAHAY. 3 Pat. h J 579=4 Pat L. W. 129= 

43 I. C, 969. 

^ »™— 0, 21, Rr. 101 and 103— under 
I — Order to be passed on investigation — 

I Dismissal for defaulter non- prosecution— Not 
j an order under B. 101. 
j However short or summary the investiga* 
tioD undar 0. 21, R. lou. C. P. Code may be, 
j the order under R. Ivl must be an adjudica 
j tion on the merits of the application^ the 
j Court must be satis dad as to whether the 
I applicant was in possession or not. If, how- 
j ever m the opinion of the Court there are not 
materials before it foe an invescigahon, then 
' no order on the merit i need be passed. A mere 
j dismissal in default for non-prostcution does 
not amount to an order on the merits under 
j O. 21, D.. lul. 

j The test as to whether an order is on the 
j merits or not is not whether the applicant was 
' present or not, bur whether there has been an 
I invescigation and the order has to be passed 
f on the results of the investigation, {hfittra, 

; 0. A. J, C.) BHIMRAO V. AlARFAND. 
j 14 ». L. R. 66=431. C. 102. 

) 

j — Q. 2i. R. 103— Order passed without ; 

1 investigation under. R 101— No bar to suit 
within ordinary period. See C P. CODE, 0. -21„ 
B‘ 101. 14 K. h. R. 66, 

——'0. 22, R, 2 — Bight t<a sue — Survival 
! of— Joint decree in favour of landlords— One 
of the Jieirs of ihe landlord mt on record— 
Want of necessary parties. 

A and B,- landlords, applied under S, 105 of 
the B. I. Act for Eettlement of fair rent and 
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C. P. CODS. [i'9ZZ] 0. 22; R. 3. 


G. ?. CODE, (13C3^ 0. 22, R 4i. 


f or enCai:cemen: orient A died after the ' court of fiLst instance. {Scott-Smith, J.) 

cleciBion of the lower appellate courr. leaving ; Sawan v. Mshr DiN. 1C8 P. W. E. ISIS 

a insj:>r son C and a minor one D, surviving j I. C, 963. 

him as heirs- The tenants defis apneiiants , 

caused the appeal against D one of the heirs i 0.22, Rn ^ and 12- Joint decree — 

of A (deceased) to be dismissed for non-prose- I Execuiiin — Appeal by j^idgnient-dchtc^— 

cutiou t ‘ \ Death of cne decree- holder — Legal reptesenta- 

that the appeal by the tenants was \ on record— Ahatcrrient . 

ineompetent for want of necessary parties. 6 C. j Where in an appeal relating to the esecutioa 
W^. 14. 196; lO C» W. 11. 9S1 ; 19 C. W N. 290 j of a joint decree one of the decree-holder s- 
foll. {Wahnsley an-d Panton, JJ.) AZIMDDDIK respondents dies and his legal representatives 
MandAIj V. Tara SanKAR GeOSE | are not brought on the record within the 

23 G. L. J. 201=5:7 I. C. 638. j prescribed period, the appeal cannot proceed 
! against the surviving respondents alone. 

■ 0. 22, R 3 and 0. ?1R. ^—Decree on ! [V/oodroffe and Smiiher, JJ.) Baksh ALI 

ground C'-m/Hon to cdl defendants — Death of SAEKAE v- SARAT GHaNDRA HOY Ceovv'* 
one appellant during pendency of appeal — Bo j DURY. 48 I. C. 911. 

abaionent. I 


Daring the pendency of an appeal one of the 
appellants died and no application was made 
to bring his legal representatives on the record 
till after the period of limitation had expired. 

Bcldf that the decree of the trial Court 
having been passed on a ground common to all j 
the defendants (appellants} the case was cover- 1 
ed by 0, 11, R. 1 of the C . P. Code, and the- j 
appeal could, therefore, nrooeed. 63 P R 1911, i 
8S P, R. 1911, foil. 62 P. R 1913, 2l I. C' S5l j 
and 32 I. C. 829, dist. (Che^is and Broadway, 
JJ ) PIYARE LAL r. GHDEA MANR 

35 P R 1918=46 1.0.50. 

0. 22, Rr. 3 and 10 -Eight to sue— 

Survival of — Application for letters of 
Aduiimsiration by residuary legatee — Death of 
legatee — Substitution of heir of residuary 
legatee— Aiateme^it . 

The right to a grant of administration is a | 
personal right derived from the Court. | 

If on the death of the testatrix, the resi- | 
duary legatee under her will had obtained a | 
grant of administration to her estate with a 
copy of the will annexed, his title would have 
been derived from the Court and would not 
devolve on his heir. The heir of the residuary 
legatee may be the proper person to obtain a 
gra-nt of administration not by virtue of any 
right to administration which he inherited j 
from the residuary legatee, but fay virtue of 
the fact that as heir of the residuary legatee, j 
he is the person most interested in the estate 
of the testatrix 36 Cal. 799 Ref. {Greaves, J.) 
Habibhusan Datta V Manmatha Nath 
Datta, 46 Cal. 562. 

0. 22, R. 3 (2) — Appeal— Deoilt of 

aotne appellants pending appeal— Effect of — 
Total abatmenz. 

Where some of the appellants in an appeal 
■ died and no -application v.'ss made in time 
to bring their leg3l repreientatives on record 
the appeal dees- not abate in iota if it can be 


' ^ 0 22, R 4 (2) — Mortgage decree against 

widow and reve-rsioner — Execution against both 
~ Ohjeciion to rate of interest after decree, by 
•widow only— Death of ividow — Beversioner can 
raise the plea, 

A, a Hindu widow, in possession of her hus- 
band's estate and B, the next reversioner 
jointly executed a mortgage bond on which 
the creditor obtained a decree against both and 
executed the same against both, claiming in- 
terest at the bond rate until actual payment A 
j alone made an objection as regards interest 
subsequent to the period of grace but her 
objection was disallowed. Pending execution 
A died and B was substituted in her place, B 
theu'hled a fresh objection on the ground that 
the decree-holders was not entitled to the 
interest after tha^ period of grace under the 
terms of the decree. About the same time he 
filed an application for the amendment of the 
decree on the ground that it was in accordance 
with the judgment. 

Held, that B was entitled to defend hia 
newly acquired title by all means accessible to 
bia new character. {Chatter jee and Walnisley, 
JJ,) Edit naryan 3ea v, Mussammat 
JASODA SAHUN KALAN. 27 C. L. J. 676= 

46 L C. 469 

0 . 22. R- 4 and 0. 41, R. 22Stat6-^ 

ment — Appeal and cross-objections by one of the 
respondeyits— Death of respondent after me-mo, 
of objeciiom preferred — O-missionof appellant 
to bring, legal representative on record— Legal 
j representative, application by h bd brought m 
1 record in memo oj objection s—Ef feet — Appeal 
1 whether abates, Practice, 

i Under 0. 41. R. 22, cl. (1) of the C. P. Code 
I a person should be a respondent in the appeal 
j before he can file any memorandum of cross- 
objections. Where, therefore, a respondent 
;■ who has preferred a memorandum of cross- 
'■ objections is dead and the appellant fails to 
I bring his legal representative on record within 


shown that the remaming appellants by them- 1 the time limited by law, but such legal re- 
could h^vo instituted the suit in the ; presentative brings himself on record to 
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C P. CODE, (1908) 0. 22, F. 5. 


’ G P.COC^E, ^19GS) 0 22 R 9. 


the pui’pope of prosecuting sucia cross objec' 
tions. 

3eldj (1) that the bringing on record of the 
legal representative in respect of the memo of 
cross-objections would be in efieot for the 
purposes of the appeal as well, and (2; thac 
the appeal did not abate as against such legal 
representative, {Wallis. CJ. and Kri^hnan. J.) 
VATHIAR VENKATA CHABIAR v. PONNAPPA 
ITENGAB. 7, L. W. 614=^5 I C- 959. 

0. 22- R. 5 (3)— Mortgage suit — 

Preliminary decree — Pendency of suit till 
passing of final decree of party in the 
interval— Abatement. See C. ?. CODE. 0- 34 
Eb. 4 and 5. 10 All. 203 also 

7 L. W. 138 also 16 A. L. J. 143. 

0. 22, R. 5 — of a poriy— Legal 

represented^ vB made a '-garty— Dispute by the 
other side as to the right of the legal re- 
presentative ^Determination of the dispute by 
the court. 

One of the several plffs. having died. a person 
claiming as her adopted son was on his appli- 
cation brought on record as her heir and legal 
representative. The daughters of the deceased 
plfi. disputed the adoption and applied to the 
court to be brought cn record as her Ic-gal 
representatives. The application was dismiss- 
ed by the trial Judge on the ground chat he 
could not alter his previous order relying on 
0. 22 R. 3. The defts. applied to the High 
Court, Heldt that the question having arisen 
as to whether the parson who had bean 
brought on the record was the legal representa- 
tive of the deceased plfi, it should be 
determined by rhe court. C. J. and 

Shah, A) Vatbalabeai v. Saaiehaji. 

20 Bom. L. R. 902=47 I. C. 767. 


j 0. 22. R 6 niid D 23 R 1 (2) Death 

I 0/ par^y htori^a and cvfcrc iiidgment if 

I can he pro flounced — Wididravjrd of suit, if can 
; he a! hived. 

■ 0. 22. E 3 not only co\er 3 cases where 

; a judgment is deliverad in ignorance of the 
. fact thrfc a party has died between the conclu- 
; sion of the hearing and the delivery of judg- 
i ment. but also provides for the delivery of 
j judgment where the ^'curt is aware of such 
I death, and they make dt clear that the death 
I of a party is not sufficient cause for refusing to 
I deliver judgment or allowing the withdrawal 
: of a suit which has been completed in very 
I respect except for such delivery of judgment 
. The provision? of 0. 23. R 1 of the C P. Code 
! should not be arbitrarily applied. {Saicnders, 

1 J. C.) Ma Kin KyuN l-.IvIa luN. 
j 44 I. G, 620. 

i 0. 22, R. b— Death of party before 

1 hearing of arguments— Pc7c or of Court to 
I pronoiiJice j iidgmeni— Jurisdiction— -0 P. Code, 
S. 99 and 0. iO R 2. 

A Court has no iurisdicticn to proceed with 
the trial and decision of a part heard case 
without regard to the death of a. party there* 
to and this defect is not cured by S 99 of 
the C. P. Code. 

! The. completion of hearing before judgment 
! which is required by 0. 20 F«, 1 of tho C. P. 

: Coda is such a hearing as is provided by 0. 

I IS and includes the hearing of argument as 
! sUowa by 0. 13 R, 2, {Sian yon, A. J. C.) 

\ Manibamlala V Ambar Singh. 

; 14 N. L R, 71=43 I. C. 161. 

j 0. 22, Rr. 9 and ii—Abaiement — Set-* 

! ting aside — Grounds for — Ignorance of death of 


0. 22, R. 5 — Dispute as to who is the 

proper legal representative— -Duty of Court to 
inquire and decide. See Mad. ESTATES LAND 
ACT, SS 192 AND 205. 35 M, R. J. 632. 

——0. 22, R 5— Legal representative— 
Duty of court to decide— Order mzder — Hoi 
appealable. 

Where a question arises as to who ate the 
legal representatives of a deceased piS., it is 
obligatory on the Court to decide it. 

Where the Court of first instance, without 
deciding the question, added the rival 
claimants as legal representatives and the 
lower appellate court called for a finding on 
the question and itself decided it its decision 
is final and no appeal lies therefrom ; nor can 
the question be agitated in an appeal from 
the decree. 

An appeal does not lie from the decree, 
where the only question raised in the appeal 
was the propriety of the order passed under 
O. 22, R. 5 of the C. P. Code. {Ayiing and 
Phillips, JJ.) SUBEAHMANIA I5BR V. MUTEU 
VAITHIDINGA MGDALTAR. 

(1918) M. W. H. 108=441. 0. 987. 


opposite party, not a ground. 

It is the duty of the person prosecuting an 
appeal to keep himself informed of the existence 
of his adversary. A mere plea of ignorance of 
the death of the opposite party is not a 
sufficient ground for setting aside an order that 
an appeal should euba^tedLindsay, J. C.) MAHO- 
MED ASKABI r. LaDU. 21 0. C. 68= 

45 I. C. 594* 

- — 0. 22, R. 9 {2\—I^lay in applL 

cation for brlTiging on record legal represent 
tative of deceased respo^yient — Distant place 
of abode-. 

One of the respondents to an appeal died 
and the application to bring his legal repre- 
sentative on the record was not made till after 
the expiry of 8 months from hi s death . It 
appeared from the affidavit oi the appellant 
that the deceased lived in Multan city while 
the appellant himself lived in a village in 
Musafiargarh District and that, therefore, ha 
did not know oh the death oi the respondent 
till shortly before he made the application ; 

Held, that the appellant had sufficient causa 
for not making the application within the 
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C. P. CODE, (1S03) 0. 22, il. 10, C. P. CODE, vlSOS) 0. 22, H, 1. 


the prescribed period o: iimitaiion. ; 

Di7i a, 12 - Sco'j^ J-/. ) ALLAH Yj.H v. 

xHAHAR DaK, 2* P, h R. l3lS — 

46 ?. K. I G. 3. 

0 22, R 10— Aasigameat peuaiag sait 

— Assignee noD p.irDy — Decision agaiass 
assignor—Kighti oi assignee to appeal and ro 
concinua sihe— A pplication under O. 22, K. 1^, 
maintainability. See 0. P. CODE, S. iib AND 
O. 22 K. ID. 41 Mad. 810. 

O. 22, R. IQ —Devolution pendente 

lite — Adoptic/i by widow. 

An adoption is not the creation of an interest 
within 0. 22 h. lb 0- P. C. but is the creation 
01 a status, it does not operate as a 
devolution oi interest or as an alienation. 
{hatten^ Frideauz mid Miitra^ AJ,0.) G-ajmpat 
Pao V. LAxmi Dai. 46 1 C, 64. 


be concbcd, cannot properly be treated as 
tna cri^i-xi contract bst'vvaen the parties. It 
must be ndd to go a mere recital of the con- 
' tract inaependemi" entered into between them 
land does not repj,re registration, {Drake 
Bnkanad, J. d.; dI.-iHO:>i£D ALI KHAN i\ 
SEiYAT aLi Khan. 46 I. C. 913. 

0. 23, R 1 — Leave lo wit/idraw — 

AppUcaiio7i Jot— N ot lo he granted ai a late 
stage in second appeal 

A piS. will not be given leave to withdraw a 
! suit with liberty to sue afresh, at a late stage 
I of the case in second appeal. [Miitra A, J. C’.) 

I Dalieam V. QANPAT. 47 I. C, 9C6. 

' 0. 23, R. 1— Leave to withdraw— 

j erroneous grant ot — Propriety ot order , grant- 
i ing leave not to be raised when fresh suit 
! brought. Sec RES JUDICATA, HEARD AND 
j DECIDED 4 Pat L. W. 299. 


■ 0, 22, R. 10 — 'Iniere&t' meaning oi — ! 

Addiiion oj party— Disoreiwn oj court— Delay | 
faial, ■ * 


-0. ‘23, R, 1 — Leave to 
Duty oj Court to protect 


loiitidrauj — 
interests oj 


The ‘interest’ contemplated in 0. 22, R. 10 
of the 0. D. Cods is any interest which will 
be vitally ahectad Oy iha^suiD. Ine addition 
of a party, however, to a suit under that rule 
is a matter within the discretion of the Court. 
Deliberate delay in applying lor the addition of 
a patty, will be a grouna for rejecting the 
application. {Hoe and Imam, JJ.j HARIHAR 
i^fiOSAD V. (AEimi Lad. 43 i. C. 811 

0 . 22, R. 10— Letters of administra- 
tion — Application for by residuary legatee — 
Death o£- legatee, pendente lite— fieir ot resi- 
duary legatee, substitution of — Adacemant of 
proceedings. See 0. P. CODE 0. 22 HR. 3 AND 
lU. 46 Cal. 862. 

— Q 23, R. 1— Application for leave bo 

withdraw with liberty to institute a fresh 
ftUit — Partition suit— Pendency of proceedings 
under the J:'iirtition Act— Application made at 
a late stage— Kafusal to grant leave. See 
Partition act, iss. 2 and 3. 

16 A. h J. 684. 

——0. 23, Rr 1 and 3 — Leave to loiihdraw 
— Adjustrnmt oj suii— Dismissal oj smt at the 
request oj parties— Leave to wiiMraio wuk 
liter ty ml to be jjresumed. 

Where the parties after having adjusted a 
suit out of court filed a petition of compromise 
and requested the Court to dismiss a suit. 
tChereupon the Court, without passing any 
formal decree under 0. 23, E. 3 of the 0. P. 
Code dismissed the suit, 

fieid,.ihafc the plfi. must be taken to have [ 
withdrawn the s\xit without permission to j 
bring a iresh suit. 

V,' here a suit had been adjusted out of Court 
an application addceeseu to cue court to record 
the adjuatciQUt in whatever language ii may 


minor. 

Courts should be very jealous of the interests 
of ti^e minors and should not allow a suit 
or part of a suit instituted on a minor's behalf 
to ce withdrawn without being satisfied that 
It is for ins benefit. Where the nest friend of 
a minor withdraws a suit or abandons a portion 
01 the claim without the leave of the court the 
minor is not prevented from brmging a fresh 
suit for the same reliefs, I'he plhs* during their 
minority along with others sued for a declara- 
tion of their reversionary rights and in the al- 
ternative lor pre-emption, bubsequenoiy the 
pla^int was amended and the othe£ pifis. alone 
ci&imad pre-emption. Later on ail plfis. put in 
application lor permission to withdraw the 
! prayer for declaration. The court did not give 
: permission ana eventually a decree was passed 
I in fa. our of the adult pins, but hy mistake the 
I names of ah were entered m the decree i 
[ Meld, that inasmuch as no reason was given 
I by the nest friend tor withdrawing the suit 
I on behalf of the minors, nor was the Court 
1 ashed to allow the pifi- to withdraw from part 
ox the suit with liberty to institute a fresh suit 
in respect- of the subject-matter of such part, 
nor was the interest of the minors considered, 
the minors were entitled to bring a separata 
suit for the relief which was abandoned m the 
previous suit. [ScM-Smith and Marlmeuz, Jj.) 
’ HAJADA V, Q-aULLA 

164 P. W. R. 1918==47 I. C. 698* 

0, 23, B 1— Leave to withdraw suit 

— Suit to recover Jotc— Failure toprovo nghi 
— Leave to withdraw, mt to oe gvven. 

A suit brought to recover a jote on the 
fcoting that it was a kaemi joto was disnnased 
by the trial court as well as by the Appellate 
Court on the tJ^ound the jote was not 

kaemi. 

held, that the pins, could not be allowed to 
withdraw the suit with liberty to Drmg a 
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C. P. OODE. (1908) 0. 23, E. i. 

fresh suit oa chs ground that the p!5s t'^d an 
Mcapancy right to the land. (FleUhtr sad 
Huda. -j.J I AUBICA CHAEiN CHAKSATaBTHT 
V. oAP.AT ChanDBA EaSU. iS I. C. 913. 

^ ^ Li^qvs to wztiidnzjo tHth 

Mcrtv— Formal defect, nature of, to be clsarlv 
specified. 

A plff. who has misunderstood his case is 
not entitled on that ground to be allowed to 
harass the opposite party ag.tic. li he wishes 
to obtain an order under 0. 2.3, S i of the 
C. P. Code, he must specify the formal defect 
or the ground on v.hieh his applioition is 
based, and tbs court must show by its order 
the facts which make the provisions as to 
withdrawal applicibls. A mere general state- 
that there are formal defects is not 
sufficient. (SfcKj-cfi, A...J.C.) PCN'DALIS - 
CHAKDEABEAN. 13 I g 34g; 


; C. F. CODE, (1908 ) 0 , 23, E. 1, 

J 

■ and the esaminatioa of some of the deft's 
I witnesses, the pig. was permitted to withd4w 
' suit with permission to bring a fresh 

, sn.. on the grrund that some legal defects 

i was no real de^ 

i sufficient that the Wal 

I that there is a 

formal detect but tne existence of such a 
defect IS a condition precedent to the exercise 
I Of lurisdiction under O 23 R i 

I ,.fte. he has Sailed to conduct his suit 
, with proper care and diligenc‘> after °:- 
witnesses have failed to support 4s ca^t 


/“O' 23, R. i— Leave to ivitUraxv with 

^werty io sii^^again Application made after 


c -- — , 'sfLaae an 

-Viaence concluded and during arg-imenis’-^ 

Grflwj! 0 / leave— -Revision— No inter jere^iice— 

C. P, Cods, 8, 115. 

A suit was instituted^in the Court of the 
Munsifi Aiter the evidence had concluded and 
either during or after argumanta the plfra 
applied for leave to withdraw with liberty to’ 
bring a fresh suit on the ground that he had 
failed to give formal proof of a plaint which 
was essential to the plff’s^success. The Court 
granted leave to bring a fresh suit. 

Seld^tthe Court had jurisdiction to 
grant the leave, and the fact that in so acting 
the court came to a-wrong decision was not 
sufl^ient to bring a case within 3. 115 of the 
C. P. Code, {RicJiardSi C, J, and Banneriee T ) 
Jeunku Lal V, bisheshae Das. ^ ' 

40 Ail 612=:16 A. L. J. 495=^6 I. C, 71 . 


i to obtAin nn .oppomunity of 
, “ oraer to avoid tha result of his 

ft A misconduct of the case and prejudice 
the opposite party. F^ejuaice 

; ^ The -svord ‘case’ in S. 115 of the C. P Code 

i import ^nd should be 

: undersoood in its broadest sense unless there 
I were spsoigo reasons for narrowina itf rnt f 

i at fsS- '«• ’S. Si 

’ islf tt R^lf r. under ^0. 

‘ ^ JQstided in interfer- 

mg With such orcer oy way of revision and 
! declare the newly instituted sffiUo be nuU 
! and void and to direct the lower Court in 
I proceed (o deal with the case from the staus at 

' Itf withdrawar°wL 

made (MuUu: and Thornhill, JJ ) NATEnwr 

bam V . Messamuat Sheo koah 

3 Pat. L J. §60=5 Pat. L W 104- 
(1918) Pat, 220=46 I C 17 ? 


0. 23, E. 1— Eeui's to withdraw on 
payment of costs within 2 monihs~Condiiiono.l 
order— Suit instituted without payment of 
costs. ^ e J 

An order granting permission to withdraw a 
®“li. Leave to withdraw 

^ on payment 

of deft s coats here and below within two 
months.’’ 

BM, that the payment of costs was not a 
condition precedent to the institution of the 
suit within two months. Uvlinq end Sesiw 
P»n Iyer, JJ.) Daeabatey Kaidu v PaLa 
EEMABAMDEL EaJA. 24 M L T 311 

=(1918; M. ®. N. §27=7 L. W.' 557 
=§S I C, 969. 


■ 0. 23, B. 1 —Scope and object 


witli- 


7 - — , — . * atffU uoject Wi 

: dxawal loUh diberUj -Order Jor—TclidUv 
Bxzjtence oJ deject— Necessity— State ^ 

jtc^mey of— Order cranting Uojve to with- 

draw—Bevtszo}i U7imr C.F C .8,115— 
<d>U%tp—O.P,C,Sr 115 — **CetsP" memiing af. 

the close of the pifi's evitoce 


I mmt without notice ^^WUhdrawal 
fthout the leave of the 

Btcond puit after Subject-matter of 

, suuB^iot the scmie-Second suit mainta^J 

The plff. first brought a suit for fHo 
entofdefts.who claimed To be MirasS 
(permanent tenants) on the allegation fw 
they were not Mirasdars and that Ka 
entitled to determine the tenancy As thT 
was no sufficient notice to quit, he withdrew 
the bUit without obtaining the leave nf 
Courc. Having then civen a fnrrn!t 
quit, the plff. brought a second suit ter eiM*t° 
ment. A question having arisen 

th“a p“4oTe':^“''^ lender 0 23, E. 1 o? 
i that the suit was not so barred for 

I tne term subject-matter” in the rule meant 
, the series of _ acts or transactions alleged 1 
' claimed and 

I the two suits were not in respect of the "tamf 

subject-matter as in the firsUuit the serTes 
of acts was incomplete owing to want of not cp 
while in the second suit the series of acta wf! 
comp ete teanse of the notice to q4t 

result followed if 

the term "subjeot-matter” wastobeteSn to 
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ba “the cause cf action*’ iu tha sense of the 
bundle of facts which have to be proved in 
order to entitle the Pi'S, to relief. The causes of 
action in both suits were not the same for in 
the first suit thara was no cause of aotioui for 
want of notice and iu the second snic the 
giving of notice constituted a cause of action 
(Scott, C, J cnrj BatcJrlor, J) RAKH^IABAT v 
MAHADEO- Bom 155 — 

20 Bom. L.R 35=13 I. G. 752 

— 0 23, R. i-^W^thdra.w’7'^ U'ith liberty 

'—Order alhivi'^i':! — Bffect Fresh suit — 
Mmnta.ina.bU it u — Suit dis^/iissed for vjant of 
evidence — Appeal by plf — Applicaiion to 
loithdrciiv on groii7id of ins7ifficient evidence — 
Order granting and dismisshig suif— Bes 
judicata. 

If a suit is dismissed on the ground that as 
constituted it could not succeed, the dismissal 
is not res judimia. however erroneous may be 
the ide'^ that the frame of the suit barred a 
decision. If however, it is dismissed for want 
of evidancB, the decision is final. 

Where the nIfi’S- suit was dismissed by the 
first court and the plfi. appealed and anplied to 
the appellate court for leave to withdraw the 
appeal on the ground that he had not been 
able to adduce evidence necessary for the 
substantiation of the case held, that the order 
of the appellate court granting leave to with- 
draw amounted to j4 decision that the evidence 
on the record was not sufficient to support the 
plfi's case, and therefore, a subsequent suit 
between the same parties in which the same 
matters were substantially in issue was barred 
bv the rule of res judicata 23 C L J, 499, II 
C. L. J. 45, 11 C. ti. J 51-2, 1.S M. 1. A 163, 
24 I A. 160, 24 I. A. 50 and 21 All. 505 ref, 
{Chapman nnd' Roe^ XJ.) Satyabadi 
GOUNTIA V BEDIADHAR BAB PANDA. 

3 Pat. L J. 404=46 I C. 392. 

0.22,Rr land ^-'Withdraival of 

su.it or proceedings after decree — Compromise 
in auardianship p-^oceedings — Aopoiniment of 
guar lian—Ff feet of withdrawal— Guardians 
ayid irurds Act, 5s. 10 and 42, 

0. 23, R 1 does not allow a piff, who has 
appealed to get rid of the decree that has been 
m^de by the simple process of withdrawing the 
suit. The procedure of withdrawil laid down 
in 0. 33, R. 1 appiie.s only to neading suits and 
before the decree has been made, 29 Bom 13 ; 
35 B. 26 1 foil. A party in whose favour a 
decree or order is pa.s38d would however get it . 
set aside by adjustment or compromise under 
0. 23. R 3. But a guardian appointed by the 
Court cinuot be removed by a compromise as 
it v?culd have the efieot of withdrawing from 
the jurisdictions of the Couri: the question of 
the welfare of the minor and would defeat the 
provisions of Ss 40 and 43 of Guardians and 
Wards Act [Pratt, J. G. and Grouch, A 
J. 0,) 9HE1S MAH.3HEO n. /MUSSAMMET 
RADHrSAR 12 S 14. =47 1. C. 317. 


^ly digest 

C. P. CODS. (1908) 0. 23, R. 1, 

0 23. R. 1 [2)— Leave to withdraw 

I periion of claLn irdtli liberty, to bring fresh 
: suit — Formol defect— Svmcient grOUVrd. 

i In a to recorer possession of certain 
, items of proparfies, -ne of the items (a house) 
i was vA'iied at Rs. 200 but on enquiry it was 
; found to be worth moi^ than Rs 8,000 and 
' the plfis applied for ie .ve co withd'*AW their 
■ cUim with rasnact to that- item with liberty ro 
file a fresh suit : 

Meld, that the applic -tion must fail as the 
defect was not of a formal nature and there 
was no sufficient pround within the raf^aning 
of O. 23, R- 1 cl (2V (1914) M. W. N, 832 
foil. (Ahdur Rahim, J.) -lAGATHAldlBAL 
V. KANNESWA’II Piblai. 

(1918) W. N. 106=7 L. W 131. 

—43 I G. 985. 

0. 23, R. 1 {2)—For77ial defect— Defect 

, curable by amendments of pleadi^igs, not a 
i ground for granting leave. 

An application to withdraw from a suit with 
liberty to bring a fresh suit under 0. 23, R - 1 
should not be granted if the defect on the basis 
of which the leave to withdraw is asked for can 
be cured by the ameedment of the pleadings. 
(Linisatt. J C ) RamESHWAR BAESH SinGH 
V. MiBZI RASUL Beg. 

21 0. C. 66=45 I. C. 603. 

0. 23, R. 1 (2)— Leave to withdraw— 

Death of defendant, after hearing and before 
judgment— Not a sufficient ground for giving 
leave to withdraw with liberty to file a fresh 
suit. See C. P.CODE, 0 22 R, 6 AND 0. 28 

R I. 44 I. C. 620. 

0, 23, R. 1 (2) (a) and [h)— Leave to 

withdrnio suit or abandon portion of a claim 
—Sufficient ground — Ejusdem generiB - 
under-valuation— Objection by d^ft — Ahse^ice of 
j urisdiciion— Leave to abandon pari of a claim 
toiih liberty to sue afresh not to he granted—^ 
Material irregularity— Revision — C, P. Code] 
S. 115. 

PIS brought a suit in the Court of a Dt* 
Munsif for^poasession of several items of pro- 
perty including a house, from the deft. The 
house was valued at Rs 200 and the other 
items at Rs. 1917-10-0 io the plaint. The deft, 
pleaded that the plaint was grossly undervalu- 
ed and that the salt would probably, ‘if proper- 
ly valued, be beyond the jurisdiction of the 
Dt, IVIunsif’s C''urt. A Commissioner was 
appointed to value the house and on his report 
the court found that the house alone was 
worth R.S 3500 and that the total value of the 
.plaint for purposes A jurisdiction and court -fees 
was more than Rs 3,403, The plfi. thereupon 
applied for leave to withdraw the suit so far 
as the house vvas concerned with liberty to 
bring a fresh suit and the Dt. Muneif gave the 
leave asked for, in spite of the opposition 
of the deft. The deft, applied, to the High 
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C. E CODE, (1903) 0. 23. R, 1. 

Court under S. llo of the C ?. Code to revise 
the order of the Dt. Munsif granting leave. 
Held^ that assuming that the Court baiov? had 
jurisdiction to pass the order in question, it 
did not do so in the exercise of a judicial dis- 
cretion but acted with such material irregu- 
larity in the exercise of its jurisdiction as to 
justify the High Court in setting aside the 
order jn revision. 

Per Sadasiva -C — The Court below 

having cnoa arrived at the conclusion that rhe 
suit as brought was beyond its juris iiction, it 
had no jurisdiction to pass any ether 
judicial order in the suit except an order, 
returning the plaint for presentation to the 
proper c^urt. Therefore the order sought to ba 
revised was one passed without jurisdietion. 

Per Sadasiva. Tver, J. (Oldneld, J. dissent- 
ing.) The sufficient cause referred to in O. 23 
E 1 (2) (b) need not be ejusdem ger^ris with 
the,_ defect referred to in R. 1 (2) (a). The 
scope and applicability of the doctrine of 
ejusdem generis discussed by Sadasiva Iyer, J. 

Per Sddasiva Iyer, J.— Objections to a suit 
on the ground of pecuniary jurisdiction and 
insufficient court fee are analogous to the 
formal defect required in 0. 23, R. 1 (a) and 
are sufficient to justify the grant of leave to 
withdraw a suit with liberty to sue afresh 
(Oldfield and Sadasiva I^er. «/J‘.)EANNUSWAilI 
PILLAT V, JAGANATHAUBAL. 41 Had. 701= 


G. P. CODE, (1908; Q 23, R 3. 

! the same nature as the grounds snecified in 
: clause (a). 26 I. C 57, To hi. L. T. 253, S9 I. G. 

: 963, rel. iScoit^S^niik, J.) LAL -o. 

j Chhaeil das. 45 I. C. iSl. 

) 

I 0 23, R 1 <3) — Lrave to ivithdraw 

I with liberty to s2;e cn p&yvient cf costs— In- 
; stitutiGn of fresh suit wiiJioit payment cf costs, 

; ’/ valid-^First su'i tiii costs 

j Where a pin. is allowed to withdraw a grJi: 

\ with permission to bring a fresh suit on pay- 

■ ment of the deft’s costs hr L-he hrst suit, and 
I no limit of time is provided wichin which such 
! costs are to be paid, tho second saiu is 
; maintainable even thougn the cos:s of i-na S. s' 

' suit are not paid until after the iustitution c: 

■ the second suit. 

f Se-,nble—thi>t she second suit would be 
’ maintainable even though the period cf limita- 
^ tion expired before the institution of the 
i second suit inasmuch as the first suit would 
j be pending until the costs have been paid. 

' Where a suit is allowed to be withdrawn 
with permission to bring a fresh suit on pay- 
ment of costs the court should limit the time 
within which the costs should be paid and 
should direct that on failure to pay the costs 
within that time the original suit shall stand 
dismissed. 31 Cal. S65 foil. [Chamier, 0. J, 
mid Sharfuddin, J.) KULDIP SINGH v 
KDLDI? CHODDHURI. 3 Pat. L J. 63 

=4 Fat. L. W 134=44 I. G. 79. 


35 M. L, J, 27=24 M. L. T. 46=(191S) M. W. I 
JJ?. 497=8 L. W. 145 =46 1. C. 265. [ 

— ^0. 23 R, 1.(2) (a) fb ) — Withdrawal I 

of suit-- Grounds for— Formal defect^Other | 
sufficie^it graunds—FiycLsdiem generis 

Leave to withdraw a suit with liberty to 
bring a fresh suit can only be given when the 
suit must fail by reason of some formal defect, 
or if there are other sufficient grounds for 
allowing the plfi to institute a fresh suit. 

The sufficient grounds ” contemplated in 
the second danse of 0. 33, B. 1 of the C. P- 
Code 1903 should be grounds analogous to the 
grounds given in the first clause. 

It is not sufficient for the court merely to 
record a vague opinion that there is a defect 
which may materially afiect the decision. 

The Court is required to make a serious 
enquiry as to whether the suit must fail or 
not. {Eoe and Jwala Frasad, JJ.) MahendbA 
Ram V. SiNGi Mal. 

3 Pat. L. J. 651=48 I. C. 197. 

— — 0 23y R. 1 (2) [h]— Other suf f icient 

grounds — Ejusdem generis with defect refer- 
red to in B. 1 la). 


0. 23, K. 3 — Mortgage decree— F re- 

liminavy — Arjustnient before final decree-' 
Rule applicable 

The proceedings after a prelimioary decree 
in a mortgage suit are proceedings ia a suit to 
which 0. 23 R. 3 jf the C. P. Code applies. 

! (MiUra, A. J.C.) DHAE.ATI SiNGH r GaNESH 
RAil. 43 I. C. 399. 

' -——0. 23, R 3 — Adjicstnicnt of suit-Agne- 
ment that a suit should abide the re&uU of 
another suit — F&cisio i in ths second suit — 
Effect. 

An agreement between the parties to^a suit 
that it should abide and follow the result of 
another suit between the same parties is a 
valid and binding agreement. As soon as a 
decision is given in the second suit, there ia a 
lawful adjustment of the first suit within the 
meaning of 0. 23, R. 3 of the C. P. Code. 37 
Mad. 40S diet. [Spencer and Krishnan, JF) 
Sreenivasa Chari ab v. Kuaiara Thatha- 
CKABIAS. 3 h W- 47a=(1313) M W. N. 746. 

— — ’0.23 R 3— Adjustment of suit — 

j Ex- parte decree set aside on the ground of fraud 
‘ —Position of parties — Revival of suit— Decree 
in terms of adjustment. 


The words “ sufficient grounds ” in O. 23, 
R. i (2) <b) of the C. P. Code, are ejusdem 
generis with the defect referred to in R, 1 (2) 
(a) of the Coda, so that permission to withdraw 
a suit with liberty to bring a fresh suit can- 
not il^ granted- except on grounds which are of 


A suit for ejectment and for arrears of rent 
was decreed ex- parte and the defts. instituted 
a suit to set aside the exporie decree on the 
ground of fraud, the fraud alleged being that 
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0. P. CODE, (iscs; 0 23, B. 3, 

Ihe plSs. iiSid raceived a sum of mocev from 
the deft'S- in eonsideraticn ci withdraYring 
from the suit, bm had omitted to menoioi:: the 
srrangemant' to court and obtained an ezvc^rtt 
decree. The exparic decree was set- aside cn 
the ground of frand Hdd that the original 
suit was revived by the setting aside of rhe 
2 X -parte decree, and that the arrangement 
between the parties, viz that the pi ft do with- 
draw from the suit should be carried into effect 
by a decree under 0,23 R, 3 . C. P., C. 
{Woodroffe aiid Mcokerjee JJ.) Eomendea 
Nath Roy u, Brojhxbra Nath Dass 
# 5 Cal. lli=2i C. W. N. 795=27 C. L J 158 

=51 L C, BU. 

■ 0. 23, R 3, Sch. li, para iS^Arbitraty-r. 

^Reference to — Private refererxe i'Vv fjer^dir.g 
suit—Aivard taithout interveniicn cf Ccuri-- 
Atcard if c 7nounis io adjiistmcnt. 

The parties to pending litigation are not 
competent, without any reference to the court 
to refer the subject -matter of that litigation 
to private arbitration, and having obtained 
award thereon, to seek the assistance of the 
court in having the 3;ime died and enforced 
by a decree. 

Neither ‘an agreement to refer, without 
intervention of the Court, the subject-matter 
of a pending suit - nor a disputed award made 
thereon, also without the intervention cf the 
Court, can be brought within the purview of 
E, 3, 0. 23 of the C. P. Code, [Stanyon 
A.J^C ) PUHPI EAI V ANSUTA EAI. i 

I. C. 902. 

m- 0. 23, R. (3)— Decree on compromise 

« Compromise pleaded in bar of suit, denied \ 
by the plaintifi^Dismissai of suit upholding j 
compromise — Decree — Appealability, Soe C. P. j 
CODE, S. 96 (3) AKB 0. 23, E. 3 | 

4oI.C. 775. I 

i 

0, 23, R. 3 and 0, 53, R. 1 (ra) — j 

Decree under 0. 23, R. S— 'Appeal against— 
Right of person not party to challenge, Sm 
Oates Act, s. 11 , 83 P, R. 1918, 

0 ^ 23, R. 3 — Compromise beyond the 

scope of the suit— Duty of court to r^rd the , 
whole of the compromise— Matter falling with- 
in the Scope of the suit to be made executable 
—Rest to be left to be enforced by whatever 
means the parties think proper. See REGHS- 
TSATION ACT, 3. 17 (2) (YI). 

3 Patt h. J. 255. 

-.0 23, R. 3 — Compromise decree — Pro. * 
p^ty not included in the suit forming subject ! 
matter c-f compromisa and decree thereon — > 
Decree, validity of— Admissibility of, in- 1 
evidence without registration. Sec REGlSTU.i 
TION ACT, S. 17 (2) lYi). 3 Pat I 4 J, 43. ' 

O. 23, B. 3 — Execution prcccedings | 
•^Applic^ility of ridc'-Agreemerd io adju^a— 1 
Enjorcenbilityof. , - . . 1 


G P, CODD,(190S) 0.26, S. 9. 

Tha provisions of 0. 23, H. 3 are inapplicable 
zo exeourion prsoeedings. Pin. obtaind a 
decree for iha possession of land and mesne 
pnonrs against a minor deft. He subsequently 
agreed to sell the held ro cbe minor judgment- 
debtor Ovt a certain price., but the transfer was 
not complsled' 

Held, that this did not amount to an adjust- 
ment of the decree but vas only an agreement 
to adjust and that there beia.g nothing to 
show that the decree-holder gave up his rights 
under the decree upon the mere execution of 
the agreement, the conti-act was an executory 
one and was not cap.able cf being specifically 
enforced by the minor for want of mutuality. 
illitra, A, ■/, C.) Sakhabam v. Bhivp.abai. 

45 I. C. 165. 

0, 25 Rr 1, 2 and %—Executicr. pro- 
ceedings — AppUcability of provisiens to— ‘Decree 
amoimi paid in pari — J'jAgrnent-debtcr alleging 
I it h be whole— Interest if ceases on amount 
J naid, 

I ^ 

' A decree for dower for Rs. 5,000 with interest 
! and costs was passed in favoui of the widow 
I of a deceased Alahomedan realisable from his 
j estate in the hands of heirs. The judgment- 
i debto.^3 in execution proceedings objected that 
' the widow cculd get the decree executed for 
! three -fourths of the amount only, the decree 
j holder being entitled only to one -fourth of the 
estate as heir. The judgment-debtors deposit- 
' ed three-fourths of the amount with interest 
and costs while taking the objection. The 
objection was overruled up to the High Court. 
Upon the decree-holder claiming interest on 
the full amount until three months after the 
decision of the High Court, held^ that the 
amount deposited in court might have been 
immediately on deposit paid out to the decree^ 
holders in part discharge of her claim and the 
judgment -debtors were relieved from paying 
any interest on that amount, {Eichords. Q, J. 
and Bannerji, J.) AMTUE Habib u. Muham- 
mad Yusuf. 

40 All. 125=18 A. L. J. 15=43 I. C. 620. 

0 25 R. 1— Security forMosts — Bank-. 

ruptcy or insolvency ^ of plff. not by itself a 
sufficient ground for directing security for 
costs See InsohvenCT. 22 C. W. N. 1018. 

— 0. 26 R. 1 — E-xaminatmi of witnesses 

on commission— Grounds for. 

The Courts should not allow witnesses to be 
examined on commission without adequate 
reason. The grounds upon which' Courts can 
issue commission to 8 x.rmin 0 witnesses are 
oedinarily those spacided in 0. 28 R, 1 of 
the C. P. Code [Beteneior ^ A. C. J. and Sh-ah 
J.) Panachahc V. Manoharalal. 

42 Bora. 136=20 Bora. L. R. 1=43 I. C..729. 

0.26, Rr. 9, 16, 17 and 18— Commis- 
sioner’s report— Admissibility in evidencQ—0 F, 
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C. F. .:03Z, 150S; C-. 23, E. 30. 


3. ?. COZS, ;i£03} 0. 30, E. §, 




SJAili 01 — rippl 

icDancy Act. S. 

^Vae ; 


loi. s £ 


S3 Ail. 694=15 A L. J. 765—42 I. 


O Pitt. 


p:g. 

SAD 

720. 




AC cAotAor can be forced under 
:ais rule to apocAr Ac psrsoG, but in his 
ibsence, after service oi summons he vriil be 
<ar:e. And i: appearance is pus 


0. 26 R. lO—Gorainissioner’s renorf — 
Not of much value without his evidenceVven 
in the case. See ilAL COMPX. for TSNA JAjp. 
Act, Ss, 3 (3), 5 ETC- 35 M. L. J. 219. 

26 H, 10 — Eepert — Amentirrice of by , 
court witreoui exa77ti:i:'tv''n—^Diccr£tiT.L. 

It IS w'it-hin the niscreticn of a -Judge to 
accept the report- of a Commissioner. 

A Court is ocuud to see that there is some 
real ground for esamming a gentleman who 
had underraken^ the duty of a Commissioner. 
It has a discretion in such matiier to neirait 
0^ reruse a party to snaiame the CommissiDner, 
[Fletcher unj J j) ChOWDHURY 

JAdavefbra V- g-a-jendba rNAE-Aifr Das, 

28 0. L. J. 203=47 I. C. 350. 

0. 25 R, 10 ^3 ) — Locol invesiiqciiiG'/L — 
Beport of amhi— Court not satisf ied Court 

if hound to erder fresh invesiigaticn. 

It is not compulsory on the appellate court 
to direct A fresh investigation when it ia dis- 
satisfied with the map and report of the Amin. 
No error of law is committed in deciding on 
the other evidence before it. 30 Cal. 291 refr 
[Richardson and Wahnsley, JJ.) IIahabajah 
SLR MANINDRA CEAfvDBA NAFDI DaBADUR 
2 J. Kumas Sabadindu Hay. 27 C L. J. 599 . 

=45 I. c. m, 

j 

9' — Commissiop^ /cw* local 

%nvBstigadio7i~-Suit pending in sub-co\irt — Fo 
power to Ft. Court to disallow a portion:* of fee 
to Com‘mssio7i£r, 


dealt wuh t ^ 

in for him, it will be recAonad as his indivi- 
dual appearance- Lc Ross:^onal, J.) BSIDG-ES 
AND Co , u. Shaatas Din a' co. 


78 P. R. 1918= 


:155 P. W. R. 1918 
=47 I. C. 42 ?. 


The Dt. Judge has no power to disallow a 
nortion to the remuneration claimed by a 
Commissioner for local investigation in con- 
nection with a suit pending in the Court of the 
Subordinate J ud-ge. The matter is one which t 
Euist be dealt with by the Subordinate Judge ; 
in whose court the suit is pending. {Teunon 1 
and Nmbould, JJ) Panchanan Sen v.i 
Madhu Sudan Mudlick. ’ 

44 . i. c. 496 . i 

I 

-0. 30 Br. 1 and 6 — Su-it against a Firm 


i 30, R 4— Suit by a firm—Death of 

j one partner — Decree for full amount in favour 
■ of surviving members and legal lepresentative 
of, decease.! — Succession Certificaca — Produo 
j ticn of, unnecessary. See SUCCESSION, C-Ea^ 

I ITFIGATE ACT. S 1. 44 1. C. 911. 

, — 0. 30 R. ^—Suit by persons as 

j V^^prietcYs of ^ firm — Death of one of ika 
^'espo^ndeivis-pFo substitution — Appeal, compe- 
, iency of— Defect of parties— C 071 tract Act, 
j U. 15. 

I 0. so, H. 4 of the G- P. Code applies only 
j to a case where the suic is brought in the 
I Uiims of the firm. 

j A suit w^as brought by A and several other 
[ persons. In the plaint the description of the 
pifis^- was “The proprietors and the malik** 
of the firm styled A Hoy Chowdhury Brothers 
and ‘ then the names of the plaintifis were 
mentioned. The court below gave a decree 
to the pifis. and in the decree the names of A 
and other persons were described as the plfis, 
without the addition of the words that they 
were inaliks of the firm of Roy Chowdhury 
I Brothers. After the appeal was filed, one of 
the pifis, respondents died and his legal 
representatives were not substituted. 

Feld, that the appeal failed for defect of 
parties. [N. R. Chatter jea and Cki'eaves, JJ,). 
oloNMOHAN Panday v Bidhu Bhusan Ray 
Chowdhury. 28 C. L. J. 268=43 I. C. 309. " 


Right of pliiniifj to a disclosure 'of partners \ 
thereof — R. d — '^Individ^killy— Meaning , ; 

■ Beld, that mider 0. SO, rule 1 of the Code j 
of Civil Procedure a plaintifi isning a firm is 
entitled to know : who the persons are who j 
constitute that firm and the information can- | 
not be withheld/ • 

Meddalso, that the word “ individually ” in ! 
^le-0 of the order is not s^onymous with 1 


30 R, 9— Scope of suit for recovery 
of money advanced by one partner against 
himself and another constituting a firm—* 

I Haintainabiilty of. Sec PARTNERSHIP, 

34 M. L. J, 408 . 

. F^ 9— Suit by a partnership 

conasting of some of the members of the joint 
family —Against joint family— Maintainability 
of. Sec Dim, act. Arts. 57, 6 I, etc. 

34 M. L. J, 32 , 


" *- 0 . 31 , R. I'-Suit by administratrix—^ 

Application bypemon claiming to be beneficiary 
whose position as such had not been* proved 
to be added as party— Bight to be added on 
proof of ;p?*ima/acie case. See G. P. CODE 3 
116 AND O 1 , R, 10 ( 2 ), 44 I. C. 564 , 
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C P. CODE, (1S03^ 0. 32 K 2. 


C. P. CODE, (I9C8; 0. 32 R. 7. 


^0 32. Hr. 1. 2 and i.2-'Sidi m: r,iir^r,s 

witho'di yy.xiintT'd — Zldd:r ctlo.ivAng r.iojcruu 
— Ftr.divjj sud— Ap'fdc-CLlicy to r>rccte:J z^izd, 
S7/At as ^naj'zr — FlairJ ordered to he. i.rtich 
of j ^Legality — Eev i sic n. 

A minor filed a suit without a next friend. 
It vvas reported that tba minor would come of 
age two days after the data when the suit was 
filed. On the date fixed for deciding this 
question an application signed by the plfi. and 
his pleader was filed in which it was denied 
that the pifi. was a minor and it v/as also 
stated chat if he was so on the date of the 
suit he had in the interval come of age and he 
prayed for permiasicn to go on with the suit' 
The plaint was registered and notice was 
issued to the deft. Upon the deft, objecting 
the Court ordered the plaint to be taken ofi 
the fils: Held, in revision, that the order was 
bad masrQQch as the Court had refused to 
exercise jurisdiction which was vested in it 
by law and the High Court could interfere in 
revision* {Bmierjea and Piggett, JJ.), 
NASIR^UD-DIN EUBAIK V. ASHFAQ HUSAIN. 

1@ A. L. J. 737=46 I. C. 747. 


_ decree— Decree i^idiricwle— Decree if dciU he set 
aside as agniyf all dejcriarts—Frectice— Effect 
, oj seitr,zg aside zf zo restore sziit. 

In a suit against amongst ethers, the infant 
; son of a deceased divided Hindu, notice of suit 
, was not served upon his mother and natural 
■ guardian. The paternal uncle of the infant was 
I appointed guardian adlitem and was served 
I with notice of the suit on behalf of the infant. 

: The uncle did not express his consent to act as 
; guardian, but entered appearance thoni^h he 
: subsequently absented himself and took no 
: steps to defend the suit although there was a 
pood and valid defence available. A decree was 
; accordingly passed as against all the defend- 
I ants. In a suit brought by the infant to set 
; aside the decree on the ground of fraud and 
' negligence held (1) that the ncn-compbance 
! with the provisions of Or. 32 Rule 3 cl i vitia- 
! ted the trial and the decree was therefore not 
. binding upon the infanii (2) that the decree 
i being indivisible must be set aside as against 
I all the defendants : and (3) that the efiect of 
' setting aside the decree was not to revive the 
suit in which it was passed. {Jioala Prasad, J.) 
Bhario Prasad sahu v. ram Chandra 
Prasad. 4 Pat L. w. 373=45 I, C. 253. 


0. 32, R, 3 (4) — Guardian ad litem, ! 

appoiniment of — Notice to mner, if necessary } 
— Mother acting as guardian — Effect of. i 

Two minors represeuied by the plfi. to be 
majors were substituted as defts. on the 
death of their father. Their mother, also a 
deft , in the suit appeared and filed her written 
statment, in which she stated that her two j 
^ons improperly described as majors, were in j 
laofe minors. She also stated that the suit | 
could not proceed without proper service of j 
notice to the minora and the appointment of a i 
guardian. But the original Court, without ) 
notice to the minors or to the mother* made \ 
an order appointing the mother as guardi.tn i 
and decreed the suit. 

Held, per Teunen, J : that the provisions of 
O 32 R. 3 (4) imperdtivaly required ser- 
vice of notice upon the minors, and the same j 
nci having been complied with, the minors 
were not represented in and were properly ’ 
speaking, no parties to the suit. The decree . 
coLsequentiy was not binding on the minors. '■ 

Per Htcia, J — Further notice on the minors | 
was not necessary, as the mother by appearing I 
in the suit for herself and for her minor sons j 
consented to a''c as g'aardiau of the minors and < 
the order appointing her as such guardian was i 
quite correct. (IV-t ;;<??», and Shamszd Hudat j 
JJ) SYED ADI SARKAR t'. IVlANIKJAN BlBI. i 

43 I. C. 728. i 


0. 32, R. 4 (2) -Guardian ad litem 

appointment of — No other person entitled to 
represent minor in litigation. See C. P. CODE 
S, 115. And 0. 23, R. 4 (2). ?6 i, C. 316. 


0.32. R. 4 (3) — Guardian' Sid -litem 

— Consent — Expression of — Apvoinimmt of 
certificated giuxrdian. 

The consent referred to in 0. 32, R. 4 (3) of 
the Coda, may be either expressed or implied 
and where the proposed guardian of a minor 
deft in a suit is also the certificated guatdian of 
the minor, the omission of such guardian to 
appear before the Court in response to a notice 
intimating the proposal to appoint ^him as the 
guardian of the minor deft, is tantamount to 
an indication of his willingness to act as 
guardian ad litem and the Court is fully 
justified in appointing such guardian as the 
guardian of the minor daft. {Kar.haii/a Lai, 
A. J. G.) BAIJ Nath r. Radha *Rawan 
pRaSAD. 43 I. C, 663. 


0. 32 R. SCI. i— Minor— Gurrdian 

adlitem 'appcinivitni cf — Ncn-coTfipliance yjiih 
’frivisi'nis oj fule as ia— Effect cn valid ip of 
deCi‘ce iigainsi minor minor to set aside 


0. 32, R, 1— Applicability — Reference 

to arbitration cut of c<?i<ri— Miner plaintiff 
represented by his moihzr c:id guardian apply- 
ing to ccun for decree m terms of aucard— 
Decree passed vAtheut refere^KC ic 0, 32 R 7— 
Validiiy^C, P. Code Sch. 11 cl- 20. 

A minor represented by his mother referred 
a dispute to arbitration out cf Court. After 
the award was published, the mother on 
behalf of her minor son applied to the Court* 
under cl. 20 of the second schedule of the C.P. 
Code, l&OS, that the award bo filed in Couri 
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C. P.CODE, (1908) 0. 32, E.7. 


C. COD?, (1208.* 0, 34. R, 1, 


in Older that a decree be passed in terms of io 
Tbs Court accordingly passed a decree, but 
vviuhout certifying that it vvas for the 
benent cf the minor. The minor by his 
mother nest died a suit to have the decree set i 
aside and contended that he was entitled to set | 
aside the decree as there was no certificitc 
under 0. 32 R. 7 of the C. P. Code ; 

that 0. 32 K. 7 of the C- ? Code has 
no application to the facts of the case inas- 
much as it could not be said that there had 
been an agreement on behalf of the minor 
with reference to the suit in which the next j 
friend was acting. 

There is no con flics between the two cases 
(1S9S) P. J. 609 and 26 Bom 208 iSoott 
0. J. MiicUod and Shan. J.J.) HAKMANTRAr 
V . Shivnaratan. 2G Bern ti R 97C. 

=53 i. a 233. 


Where o company represented by its llqui- 
da^-or applies lorlease i-o sue in via. muneris 
the only Guestion is whether the company is 
a pauper, and ibe nnaucial standing of the 
liquidator is immaterial. 

^ V/here a Court or a Company appoints a 
liquidator, he is an oScer who is appointed 
under statutory authority and the fact that 
I he is paid a percentage of the collections does 
I not brin g the case within 0. 33 E. 5 (6). 

I [Baheu'ell muL Ku-nzcrasiaarni Scstri, JJ,) 
'Fsruital GOUNDAN THIRUMALABAYA- 
PURAM JANANUKOOBA DHANASEKHAEA 
Nidhi, Ltd. 4l Mad. 624=35 H. L. J. 421 

=431. C. 164. 

0. 33, Hr, 5 (a) and 18 —Eejection of 

pauper application as not being properly 
framed — Subsequent application not barred. 
See ht9i7) DIG COL. ATS 1 HOWA r. SiT 
SHEIN. 11 Bar. h T. 77=42 I. C. 803, 


0. 32j E. T' '‘?diiior—Ooni 2 jrcmise not 

hinding on-Gom'^ro-niise binding 071 parties 
other than 

A compromise not binding on the minor 
parties to a suit hy reason cf want of sanction 
will be binding on the other parties and will 
be enforceable against them. (Chapman, 
Atkwison ajid hnmn, JJ ) Ceaeu CH.ANDEA 
Mitra V. Sambeu Nath Pandey. 

(1918) Pat. 193=3 Pat. L. J. 255= 
4 Pat. L. W. 393=46 I. G, 358. 

0. 33, R. Leave to s we in forma 

pauperis—^ppZicnficfl bij wife — Husband's 
means, if relevant to the enquiry. 

The mere fact that the applicant’s husband 
has property is not a suScient reason for dis- 
allowing her application for leave to sue in 
forma pauperis. {Roe and Imam, JJ.) SHAR- 
FUNNB6SA tl. NAZNI KEAKUM. 

3 Pat. L. J. 178=44 1. C. 723. 

— — 0. 33, R, 1 — Leave to sue in for^na 

pauperis — Grant of— Institution of suit— Con- 
tinuation of suit by receiver, on insolvency of 
plfi. See Peov. Ins. Act, S. 20 (d). 

16 A. L. J. 440. 

— 0. 33, R, 1 Expl. 3 and 5 (e)— Person, 

7maning of— Company — Right to sue in forma 
pauperis — Liquidator — Financial condition 0 /, 
immaterial-^ Agreement to remunerate 
datoT for winding up company ^ if falls within 
the mischief of P. 5 (e). 

On proof of pauperism, a company represent- 
ed by its liquidator* can be granted leave to 
sue in forma pauperis for the recovery of a 
debt due to the company. The word ‘ parson ’ 
in the explanation to rule 1 of O. 33 of the 0. 
P, Code, is to be understood in the sense 
in which that term is defined in the General 
Clauses Act and includes a company or 
association or body of individuals whether 
: 4 ncoipotated or not. 


0, 33, R. 5 {d)--Appl [cation for per* 

missio7t to sue as pauper— Doubtful question of 
limitation — Decision on whether permis- 
sible. 

_ 0. 33, ?w. 5 (d) applies only to cases where 
the allegations of the petitioner do not- show 
cause of action and this should appear clearly 
on the face of the petition. 

The Court is not justified in determining a 
doubtful question of limitation oy hold an 
elaborat-e enquiry into doubtful and com- 
plicated questions of law at the stage con- 
templated by 0. 33, Fv. 5 [Bakewell and 
Kumar asucami Sastriy JJ ) GOYINDASWAMY 
PiLLAi V. The municipal Council, 
KUmBAEOKAM. 41 Mad. 620= 

34 M. L. J. 399=45 I. C. 95* 

— 0- 33, R. 6 — ‘‘Individually’’— Mean- 
ing. See C. P. CODE, O. 30, E. 1, 

7S P. R. 1^18, 

0. 34 R. 1 — Mortgage— Suit against 

some of the co-owners of the mortgaged 
property— Fresh suit against the other co- 
owners, barred See C, P. CODE, 0. 2, R. 2. 

8 h. W. 162. 

0. 34, R. 1 — Mortgage — Suit— Parties 

— Application by purchaser of portion of equity 
of redemption to he m:idc party —Refusal — Suit 
decree — Purchaser at Tncrigagee's sale— Suit hy 
origmal purchaser for redemption. 

Where an application by a purchaser, A, of 
mortgaged property to be made a party in the 
mortgage suit was on the mortgagee’s objection 
refused and he . was thus prevented from 
exercising the right of redemption amongst 
other reliefs which he desired to claim 1 

HeZtf, that in a suit by B, the purchaser at., 
the sale in execution of the mortgage decreet 
to cacoVer the property from A who was in 
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G. P, CODE. (19CS; 0. Zif B, 1. 

p-03£cssicn, A was ai-tiiled to redeem B 3^ C. 
oi’3, 12 C. :i4. ij 35 C^rl I’sf. Giid 

Beaclicroji. JJ) HEBATI ItOEAN ^AS r. 
Kadiabashi V£. 22 C. K 643= 

28 (A L- J* 15ci:=^4 i G. 521. 

0 , S5, R. i— Mortgage— Suit for re- 

deviptii^n— Parties ii:ithdraiL<zL of suit as against 
07ie oj several ntorigagees — Effect^ 

Where in a suit for redemption of a mort* 
gage eSected in favour of these peraons the 
mortgagor -piaintifi withdrew the suit as 
against one of them, held that the suit was 
liable to be dismissed under 0. 31, JR. 1 , C.P C. 
on the ground of non-ioinder of parties. 
{Inmn, J.) DHBRI Patak u. XniAL dIEGH. 

Pat. L, W. 391=^0 X. G. 650 


- 0 . 3^, B. ±— Mortgage suii—Farii 


— Pt’rsoSv cicAfnBig paramount iMe. not proper 
parties. 

In a suit brought by a mortgagee co enforce 
his mortgage a person claiming a title para- 
mount to the mortgagor and the mortgagee is 
not a necessary party, and the question of the 
paramount title cannot be litiga'tad in such a 
suit. 31 All. 11 and 33 Cal, A25 ref. {JSanerji i 
and A. RaooJ, JJ.) Gobaedean v. AIanxaeaIj | 
40 AH. 685=:16 A. L. J, 639=45 I, G. 5SS 1 


’O 35, R. 1— Mortgage suit -^Parties — 

Suit for sale by prior mortgagee — Duty to 
implead Puisne mortgagee as party- Omission 
—Puisne mortgagee not bound by order for 
sale. See T. P. ACT S. 85. 

35 M. L. J.l (P. C.i 


—Mortgage suit— Parties 
not to be involved in'— 


— 0.35.jB. 1 

to — Title paramount 
Rule — Exception. 

In an ordin ary mortgage suit a title para- 
mount to and independent of the mortgagor is 
not a necessary ishue and should as far as 
possible be excluded from the trial of a mort- 
gage suit, but that is not an absolute principle. 
Where the leaving of such an issue undetermin- , 
ed would lead ■ to inconvenience or hardship, 15 j 
is proper that it should be triad in a mortgage | 
suit. {Miller, C. J. and Jioala Prasad, J,) Seed 
ZAKIE BAZA t?. i^lADHUSUDHAN DaS. 

4 Pat. U W. 517=45 I. C. 691. 

0. 34, E. 1— Paramount title— -Not to 

ba investigated in mortgage suits. Bee Res- 
JUDICATA, MOETGAGE SUIT, 

16A. L, J. ^9. 


— 35, R. 1, — Several morigageo on 
same' property -Sale in exceuUon—PriorUy f 
hetmmi purcliasers as to present right of pos-i 
^mskhi'—Iiighi of sale oj -prior md pu%Siis' 
morigdges. ■ 

Per Crouch f 0, Where two separate 

BuiSB ate hied by the 1 st and 2 nd mortgagees. ' 
respectively neixher implaading ihe other and \ 
tatjh brings the propsrtjr- mdrtgag^ to- him to ' 


0. ?. C03Z (1S03) 0. 35. R. 2. 

' the pi-esent right of pessession and euiov- 
men: utssss 5 q the purchaser and the right 
cannot be sold again 

! If a puisne mortgagee impleads the prior 
mortgagee the court should not ordinarily per- 
; mit a sale subject to the is: mortgage for it 
i is the duty of a court to moke a decree which 
j shall deal finally with the question between 
j the parties. 

If the sale under the 2nd mortgage is made 
subject to the decree for sale obtained under 
the 1st mortgage the purchasers get only the 
right to redeem the 1st mortgage and the right 
to prevent possession. The pifis. as first mort- 
gagees have a right to bring the property mort- 
gaged to them to sale-free of all encumbrances. 

If the equity of redemption only has been 
sold the purchasers have merely bought a 
right to redeem the prior mortgage and the 
purchasers raus*' to prevent a further sale re- 
deem the Isx mortgage. {Bayivard and Crouch, 
A. C.) PAAIANDAS V. HiraNAND. 

12 S. L. R. 1=47 I. C. 792. 

0, 34, R. 2 (c) S —Mortgage— Suit for 

sale — Preliminary and final decree — Adjust- 
ment out of co'icrt bekvecn dates of— Power of 
court to recognise at time of passing final 
decree— Bdjustnieni certified under 0, 21 R. 

2 — Effect on courts powers. 

On an application for the passing of a final 
decree in a suit for sale the court is bound to 
pass a decree for sale for the whole of the 
amount fibced by the preliminary deores in 
cases in which that amount or a portion there- 
of has not been paid into court within xhe 
time limited. The court has no power to' 
inquire into and recognise an alleged adjust- 
ment of the decree out of court 

Semble: If between the passing of the preli- 
minary decree and the passing of the decree 
for sale the defendant (mortgagor) obtains a 
certidcate Under 0.21 B. 2 0* P- C. he can 
take advantage of that to reduce the amount 
for which the property is to be sold. 25 C. L. J. 
558 foil. [Wallis i OJ'. and Seskogiri Aiyer, Jf 
SiNGA RAJI OJ, PETHU raja. 

35 M. h. J 579===S h. W. 497 
=24 M. L. T. 501=(1918) M. W. N. 809 
=48 I. C. 196. 

0. 34 Rp. 4 and B— Interest after 
period of grace— Provision for ^ in final decree 
otherwise interest mt claimable. 

The proper period for allowing further inter- 
est after the period of grace would be when 
the decree absolute is made. If the decree 
absolute does not contain any mention ot 
interest, it ^ould be considered as disaEowed. 
(D. OhaUerjea ayid Walmsleyj JJ,) UBIT 
HARAYAN V. JAgODA Sahuk. 27 C. h. J. 576 

=46i;c. 469. 


34 Rr. 4 and 5 ■— Mortgaga- 
aeoree—Decree not in acoordance with T. P. 
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C, P. CODE. (1903) 0. 34, E. 4. 

Act, S. 85 (C. P. Gods 0. 84 Pv. 4) -Sals in 
esecu!3icn — Purchase by inorngagca — Decree- 
holder vrith leave of Court— Fre’h suit for 
redemption barred — Remedy by anpiving 
under 3. 47 G. P. G. to Bet aside the salV. ‘ S8 e 
G.P. CODE, S. 47. 41 PI. 4G3 ^P. G.) 

0. 34 Rr. 4 and 5~Snii or, 'fK-^ytr/aqc- 

decree passed by High Court hz '-pp:ri~- 
Application f 07' decree ab'^oduic— Liryziiaticr.— 
Lhniiation Act S. 5 and Art. 151 — 0 . P. Code. 
O. 22 i (3)-^ Death of ooic deft. — Byhigiug 
on Teem'd legal represerdativzs of the dtCttZsed 
—LwiitaCmi—Ahateme^ii. 

An application tor a decree aosolute under 0. 
34 H. 4 of the C,P. Code is beyond time when it 
is made more than three years after the data 
of the decree in appeal passed b? the High ^ 
Coujt and S- 6 of the Dim. Act will not save ; 
limitation inasmuch as an ap plica;; ion for a < 
final decree in a mortgage suit is not an , 
application for execution. {Rickayds, C. J. ! 
mid Baw-ierjca, F.) NlZiMUDDR^ SHAH v 
BOHRA BHliT SEN. 40 All 203=13 A. L. J.* 
85=43 I. C. 370. 

0, 34, R. 5— Application for final 

dscras for sale— Limitation. Starting point, 
See LlM. Act. Art, 131. 21 0. C. 473. 

0 . 34 R. ^ -^Decree ahsAute for sale — 

Bede i7ipiio7t right of, lost. 

Under G. 34, R. 5 C. P. Code a mortgagor 
has no right to redeem the mortgage after a 
decree absolute for sale. (Aiiira A. J C ) 
Dharam SiNaH V. Ganesh Ram. 

43 I. C. 399 

0. 34, R. 5-- Decree—' Prelimmary and 

filial-’ pToceediyjps oetween-'Rroceedi'ngs ‘in suit 
’—Application for final decree ^ nature of. 

A final decree in a mortgage suit, is a decree 
in the suit itself and an application for a final 
decree cannot ba deemed to be an application 
in execution. A second application, "therefore, 
cannot be regarded as the revival of an appli- 
cation which has been disposed of. {Richards, 

C, J. mid Banerjea, J.) AEILAD Kkan v* 
GaURA. 40 All 235=13 A. L. J. 443 

=43 I. C. 518- 

0 . 34| E. 5 — Pinal decree for sale— 

Effect — Substitution of a right of sale for the 
mortgage security. Sdiz T, P. ACT, S. 89. 

35 M L. J. 1 (P, C,) 

* — 0, 34 R. 5— Preliminary decree for 

sale under T. P. Aot^AppIicafeon for final 
^decree after the enactment of new C. P. Code - 
— Limitation— 'Application, one in execution. 
See Lm. act, Arts, ISl anj> l52, 

33 M. L. J 184. 

——'0.34 R, 5— Scope of — Property not 

in the possesBion of mortgage and therefore 
of being transteed to person re^ 


decisions 

' c. ?. CODE, (4903; 0. 34, E 6. 

' leading the seeuritv— Rfiect cf. See MOST- 
' GAGE, HedED^PTION. 3 Pat. L J. 490. 

0. 34 R 5 [2) — Applicat: on for final 
decree for sale — Confirmation of praiiminary 
dec:ee cn apre.fi— Limitation — Starting point. 
See hJV. ACT, Art. ISI. 35 Id. L. J. 507. 

, 0. 34, R. 5 ^2)— Mortgage suit— 

; Prelimiuary deerca after present C. P. Code — 
: Applicaticn for final decree— Limitation See 

Lim. Act, Arts. I3i ^nd 1o2. 7 L. W. 438, 

0 34 R. d— Application for decree 
under, not an application in exeeation—Lim, 
Act, Art. 131 governs the vaoplicaticn. See 
Bva, act, art. ISi. 16 A. L J. 437, 

0. 34, R- 6 — Applicaii&n for persoiial 

decree— Chjectio7i to, not adjudicated in suit 
if can he barred before passing the decree. 

A mortgage decree made no mention of niff's 
right to proceed under O. 34. R. 6 of the C. P. 
Code. The sals proceeds of the mortgaged 
property were insufficient to satisfy the decree 
and the plff. made an application under 0. 3j, 
i R. 6. The deft objected that part of the account 
^ covered by the decree was barred at the time 
I of the institution of the suit. 

! Held, that the drft. was not estopped from 
j raising the cbjectioii inasmiich as it" had not 
I been adjudicated upon in the suit. {Mullich 
: and ThorPuUl, PJ.) BOUKAI 3AHU>*. iiOSAHEB 

46 I. C. 8S2. 

I — Q g — Morlgcne — Bight to 

apply for persoml decree-Suii fear sale biip-msne 
fuortgagee against ruertgager and pricr mori^ 
gagee — Decree declaring riqhc of prior and 
puisne mortgagees tf\ apply for sale of property 
— Effect — Prior 7)icrtgogee*s right to a ply for 
personal decfi'c. 

i Where, in a suit for sale brought by a puisne 
I mortgagee against the mortgagor and the prior 
mortgagee, a decree is passed by which the 
prior mortgagee as well as the puisne mort' 
gagee are declared entitled to apply for the sale 
of tKamortgagedpropsrties.^ the prior mortgagee 
13 entitled, as much as the puisne mortgagee 
himself, to apply for a personal decree in his 
favour. {SesJiagiri Ayyar uwd Bakeioell, JJp 
VELUSWAMI KaIEEH V. EASTERN BEVE- 
LOP2,IENT COSFOKATION 33 H. L. J. 382= 

22 M. L. T. 257=(1948) M. W K. 4= 
42.1. G. S63, 

— -0. 34 R, ^—Mortgagc-decfee—Pesonal 

decree — Bight of decree-holder to, vzlien 
hypotjieea not cc^npietelp sold — Rule — 
Exception — Limits of. 

The object of the rule requiring the mort- 
gagee to completely sell the hypofcheca before 
obtaining a personal decree is that the person' 
al liability of the mortgagor should not he 
improperly increased. It is not however the 
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C. P. CODE, (1908) 0. 35, R. 6. C. P. CODE, (ig08) 0. 38, R. 5 . 


law that a personal decree cannot be 
obtained in any case where the whole of the 
property directed to be sold has not been sold 
for whatever the cause may be If a portion of 
the hypotheca has since the date of the decree 
become destroyed or become not available for 
sale by tbe action of other claimants .and not 
through the acts or default of the mortgagee* ' 
the latter can obtain a personal decree against 
tbe mortgagor. 33 C. SSO, 22 A 40l Ref. I 
(SandeTsvn. C. J. and Woodroffe^ J.) Satish , 
E.anjax Das v Mercantile bane of ’ 
India. 45 Cal. 702=r43 I, C. 322. j 

I 

0. 34, S. 6 — PcTsonaZ decree — AprAi- | 
cation jor — ProviBion in compronvke decree j 
making oilier properius liable—Pffect of. j 


bee liyib) DIG. COD. 316. ALLAHABAD BANK 
LTD. V. MoTi LAL Barean. 44 Cal 448= 
22 C. W. S. 374=35 I. C. 9S. 


1^— Execution sale — Pur- 
chase of a maintenance decree charging 
immoveable property— Eight to sue under 
0- 34. E. 14 C. P. Code. See C P. CODE 
0-21, R.c3. 23M. L. X 355 

0. 34, Ri\ 14 and 15-~3ecurity bond 

—Money decree— Lien— Execution — Charged 
properties, sale of — Lien, suit on. See (19l7\ 
Dig. col. 283 ; Gobinda Ch/.ndra Pal <•/ 
Kailash Chandra Pal, 

45 Cal. 530=41 I. C. 73. 


A formal order under 0, 34, R. 6 of the 
0. P. Coda is a necessary preliminary to 
pursue properties not covered by a mortgage 
ev^n where the original decree is a compro- 
mise decree declaring that the judgment 
debtor’s other properties are to he liable in the 
event of the mortgaged properties not realizing 
sufficient to cover the decretal amount 
{Roe and Jivala Prasad JJ.) Kariuulla 
Shah v. Mieza Muhammad Raza 

3 Pat. h. J. 649=48 1. C. 608. 

■"■■'•'*0. 34, Rr 7 and 8 — Preliminary decree 
—Payment of money due under by mortgagor 
—Subsequent final decree— Suit for recovery 
of mesne profits from the date of payment 
under preliminary decree, maintainability of. 
See Res Judicata, Mortgage suit. 

23 M. h T. 158. 


0. 38 R. 2 — Arrest before judo meni — 
Deposit of rnonev in Court sufficient to insure 
ike claim— JudgynBnkdehtor, insolvency of be- 
fore decree Rights of decreeSiolder and receiver 
in insolvency. 

The deft, in a suit was arrested before 
judgment under the provisions of 0. 38, R. 1 of 
the C. P Code and he deposited in court a sum 
of money sufficient to answer tbe claim against 
him under 0 38, R. 2 (1). The plfi. eventually 
obtained a decree for the si^m sued for ^ but 
during the pendency of the suit, and after the 
money ^ was deposited in Court, the deft, 
was adjudicated insolvent and his properties 
vested in the Official Receiver. The plfi. 
claimed a right to appropriate the fund in 
court to the amount of his decree to the esclu- ' 
sion of the Official Receiver or the general body 
of the deft’s, creditors. 


0. 34, R. 40 — Costs — Provision for 
payment of, by mortgagor --Personal liability 
of mortgagor— Becn^ee— Construction, 

In a suit for sale on a mortgage tbe decree of 
the High Court in appeal wag dra*wn upon one 
of the High Court forms and stated that the 
appeal was allowed, the decree of the lower 
appellate court was reversed and that of the 
court of first instance restored . In addition it 
contained the words Audit is further j 
ordered that the respondent do pay to the i 
appeHant He, 554 6^9, the amount of costs in- 
curred by the latter in this Court and the 
lower appellate court.” The mortgagee-decree- 
holder applied to execute the decree for the 
appellate costs against the mortgagor per- 
sonally and the application was allowed : 
Held that the costs were realisable out of the 
mortgaged property and not from the mortga- 
gor personally, 20 All 522 foil. (AJictods. C J 
and Banerjea, P.S Damber Singh v, Ealtak 
Singh. 4c ail 109=i5 a. l j, si4= 

43 I. b- 537. 

^ 4G — Mortgage suit — e 

Aoooimts— £Toljmjnaj?y decree — Money paid by 
mortgagee after preliminary decree either 
ioc rent or for; , supporting Mae to mortgaged 
property^ if be added mortgage money . [ 


Held't that the pifi’s claim was valid. 

The money deposited in court by the deft, 
under O. 38, E, 2 was paid to the general 
credit of the suit and was charged with a Hen 
in favour of the plaintifi for the amount that 
might be decreed in his favour and neither the 
receiver of the insolvent’s estate nor the 
general body of creditors had a right to tbe 
fund in question. [AyUng and Contis Trotter. 
JJf Rama aiyar v. Gopala aiyar. 

41 Mad. 1053=35 M. li. J. 355 

— - 38 ^ 5 il— Applicability — 

Order oefore judgment for attachment— Actual 
aiiackmmt after judgment -Validity under 
ru^es^ to 11 of 0. 3S S'ubseguent dismissal of 
— ; Execution AppSicatic^i — Effect on attach- 
ment. 

Ack attachment applied for before judgment 
cut actually efieoced after decree has still - the 
atoaoh'mant before judgment under 
U. SS and the provisions of 0- 38 do hot lay 
down imperatively that theattachment should 
be actually effected before judgment. 

0- .21, R. 57 does not apply to attachments 
before judgment under 0, 38, and the dismis-^ 
sal nl the subsequent execution application 
Will not ^ut an end . to tbe attachment. 
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C. P. CODE, (191^:, 0, 38, H. S. ' 

{PJiillips ay.d K2i?;i^.raswanzi JJ.} 

RUDBAVAEAM VENKATASUBBIAH V. PEBLA 
Lutchanha. 42 Mad. 1=35 M. L. J. 387= 
(1918) M. W. ll. 606= 

8 L. W. 369=48 J. C. 232. 

‘ " ■0, 38, R, h-'Attach'hU^'fit before jndg^ 
meni— Order for when j usiifiahU, 

When a party seeks to obtain an order of , 
attaeliment before judgment, ha mjst have 
definite evidence to satisfy the Court that there i 
is reasonable cause for believing that the 
judgment -debtor is about to dispose of the 1 
whole or part of his property with a view to • 
defeating his credibors It is not suScisnt | 
to make only general allegations (Chopma'Z I 
ajzd Alkrnson. JJ.) KhCKA llAEWARi v ' 
EAMACHANDRA ‘iMARWARI. 44 L C. 240- 1 

0. 38, R. 5 and 0. 50, R. 1— ; 

diction^ Ail aohment of i'mrnoveabU -property j 
before Judgment — Validity. [ 

A Small Cause Court has power to attach 
immoveable property before the judgment 
The Code of Civil Procedure, 1908 has altered 
the law in this respect [Drake Brokeman, 

J C.) KANCHBDI V. Kanchedi. 

14 N. h R. 1=43 I, C. 123. 

! 

— — 0. 38 R. 5 — Surety — TAahility of, for | 
amount awarded by arhitraiore mid decree hy j 
court. I 

When a suit is referred to arbitration and j 
the Court pronounces judgment for the i 
amount of the av^ard, the amount is ! 
‘adjudged’ by the Court. | 

Surety under Or. 37, R. 5 of the C. P. Code | 
for the value of the property sought to be | 
attached is liable in esecutioa of a decree in j 
the suit made in the terms of an award of ; 
arbitrators to whom the dispute had been j 
referred. Reference to arbitration was an 
ordinary incident in the suit and the amount 
awarded was in a judgment against the deft, 
and was one for which the surety was, 
liable. (Pratt, J. C and 'Bayward. A J. 0.) 
UMERMAL J ANIMAL t;. FIRM OF BHOJRAJ 
HASSOMAL 11 S. L. R. 132=4S I. G. 429. 

———0- 38, R. 8 — Attachment before judg- 
ment— Claim to atfescbed property — Claim 
aHowed — Bfect — Lim. Act, Arts, H and 13. 
See (1917) Dia. COL. 284; EAMANAMAIA v. 
EAMABAJU. 41 Mad 23=5 L W. 704= 

391 0.833. 

0. 38, R. 8 and 0. 21 R. 63— Attach- i 

ment before judgment — Claim— Questions of 
title raised by claim to be disposed of at once 
— C P- Code, 0. 21, R. 63 aupUcable. See C. i 
F; code, O. 21, B. 63. 33 mV L. J. 231 (F. B.) ; 

^0. 38, Re. 9 .and Attachment f 

before juig-meiU , whether ceases on dismissal j 
of auli-^ Appeal — Reoefsod of decree — AUach^ 
doe&-mt revive > 

as 


DECISIONS 2?4 

C. F. COBS, ■'1908? 0 39. R. 2. 

An attachment before judgment cemes to 
an end when the suit is dismissed. 

In order to aveid all pessible doubt and 
difficulty the Court should when dismissing a 
suit- make an order under 0. 37. B. 3 of the 
G. P Code withdrawins the attaehinent before 
judgment. Vthen an attachment ceases by the 
dismissal of the suit it does not revive when 
ctn appeal is lodged. {Eich-2rdso7t and 
Beackcroft. JJ.) Abdu ; RAH-AA^^AN t;. AATIS 
Shabif. 45 Gal. 78G=22 C. W. H. 327= 

45 I. G. 229. 

— — 0. 33, R. i^Ins'dve'Acy proceedings -- 
Aiiojohmerd before judgnieni of sun: duo to 
dehor order directing zmij ment to decree hhder 
—Injunction resirainhig payment if valid-^ 
Insolvency of debtor, snoEegiient — Effect of. 

Plfi. sued the deft, for a sum cf money and 
attached before judgment a sum o£ money due 
to daft, from the Dt. Board in the hands of 
the Dt. Board. Plfi. got a decree and at his 
instance the asecuting Court issued a precept 
to the Dt. Board to pay the decree holder 
the amount in deposit at the credit of the 
deft. The deft, made an application to the Dc. 
Court where he had presented an applica- 
tion to be declared insolvent, asking for an 
injunction directing the Dt. Board to stop 
payment. Held that the Dt. Court had no 
power to issue an injunction on the Dt. 
Board as it was not a party before him. The 
Dt. Judge bad no power to issue an injunction 
as the conditions laid down in 0. 33 R I. C. 
P. C. did not esist. Nor did the facts of the 
case indicate that justice equity and good 
conscience required that the decree -holder, 
who instituted his suit before the insolvency 
petition was filed, should be kept out of his 
money. JMullick and Ihzrnkill JJ.) BAM 
SUNDER Bai V Ram Dhexun Bam. 

3 Pat. L. J. 456 =5 Pat. L, 250= 

(1918) Pat. 302=45 I. C. 224. 

~0. 39, R. i—TeniporOiry injti^'Mion — ■ 

Suit for permanent injzinetion -Gra/U of relief 
desirable, when. 

In a suit for a permanent iniuction a tem- 
porary injunction ought not to be refused 
where the refusal would defeat the object of 
the suit and am >unt to denial of justice to 
the applicant. {Woodroff:. arvl Buda, JJ.) 
GUNABALA CHOWDHUEANI i:. HSM NALINI 
CHOWDHURANI. 43 I. C 24. 

O, 39, R, 2—Injwnciion — Person not 

party to the suil, if can be proceeded against, 

A Court has no jurisdiction to issue injunc- 
tion agiiust a person not a party to the suit 
or to summon before it any person not a party 
to the injunction. .{Roe md Jwalc> Prasad, JJj) 
Malhiuddin ahmad u. ateeb Hossain. 

44 I. C. 496. 
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C. P. CODE. (1308) C. 39, S. 2. : 

33, E. 2— Temporary injunction, 

grant of — Mandat jry injunction if can be 
issued temporarily pending suit — Practice. See • 
(1917) Dig. C0D.''1'35; Kaitdasyvaiui CHETTI , 
ll SUBEAMANIA CHE'ETI. Mad. 2C8= 

33 M. L. J. 448 =(1917, M. W. N. 501= 
S L. W 140=41 1. G. 384. 

0. 39, R. 2 cl. (3/ — AppUcabiliti / — 

Contonijt oj Q our t—‘ Disobedience to carder of 
Court — Single act. 

The provision as to punishment for dis- 
obedience to orders of Court is not confined to 
suits of the nature contemplated by E. 2 cf 
O. 39. 0. 39 has to be read along with S. 34. 

Clause 3 of R. 2 of O. 39 applies to cases of 
disobedience to an order to do or abstain from 
doing a single act. [Kumar asivamy Sastri, J,) 
VlDYAPUBNA THIBTHASWAMY v. THE VICAE 
OF SUEATSAL CHERCH. 

7L. W. 323=44 I. C. 56, 

0. 40, R. i-^Mortgags suit — Simple 

77iortgage — Becoiver, appoinUnent oj ^ incom- 
petent. 

In the case of a simple mortgage the mort- 
gagor is entitled to remain in possession of the 
mortgaged property until such time as that 
property is brought to sale in due course of law 
and in a suit on a simple mortgage the Court 
has no power to appoint a Receiver during the 
pendency of an appeal from the preliminary 
decree. (Richards^ C. J. and Banerjea, J,) 
Gobind Ram v. Jwala peeshad. 

43 I. G. 633. 

— 0, 40, R. i—Rarinership mii — Re- 
ceiver appoinivient oJ when all partners not 
parties — No jurisdiction. 

The ap^iiitmant of a receiver to manage a 
partnership business where all the partners are 
not parties to the suit is ultra vires (Pratt, 
J 0 and Saywesrd, A. J. C.) Mikanbai v. 
DASSiMAIt GanGARAM, 48 I. C. 224. 

0. 40, R. i — Receiver i appomtment of 

— Deft, m uninterrupted possession. 

In a case of disputed title where the deft, 
admittedly the original owner of the property, 
claims to have bean in uninterrupted posses- 
sion of the property, the appointment of a 
Receiver can be justified only when a strong 
case is made out. {Two-mey, C. J. and Parioii, 
/.) S. R* M. MEYYAPPA CHETTY v. Naea’ 
YAKAI^ Ohetty, 43 I. C. 530. 

— — O. 40, R. 4— Receiver, appointment of 
■ — ^Rzeoutioii of mortgage decree — -No provision 
for appointment of receiver in :fiiial decree— 
1^0 power to appoint one in execution See 
BXECGTIOK, 431. C. 22. 

„ H -i -0. 40, R. i— Receiver* Appointment 
of— Rloatingnhargb— Suit to enforce— Appoint- 
ment ot receiver' tvifehout taking evidence— ■ 
Picopri% of. 46 1. C. 389. 


G. P. CODE, (1308) 0. |0, E, 1, 

0 40 H. 1— Receiver— Appoiniuieni of 

—Grouoids for — Old Code and 7ieio— Differ- 
ence heiioeen — Appcuaie Court ■ ivJien can 
■interfere with discretion of Court — No reason of 
appoinhnent oj receiver. vCien no allegation of 
ivastc, etc. 

The intention of the Legislature in substi- 
tuting the words ‘‘ just and convenient”, in 
place of the phrase “ necessary for the realisa- 
tion, preservation, or better custody of 
management of any property moveabie or 
immoveable the subject of a'suit or attach- 
ment.” in O. 40, R. 1 of the C. P. Code was 
to bring the law in India into conformity with 
that in England. 

The power of appointing a Receiver should 
be exercised in India in accordance with 
principles akeady settled by the Court of 
Chancery in England, subject to such notifi-. 
cations as conditions peculiar to India may 
suggest. 

These principles are the preservation of the 
estate pending litigation of the merits of the 
conflicting parties, the risk to the tenants and 
other oircumst-ances of the case. The Court, 
however, is always reluctant to dispossess a 
party in actual possession under a prhna facie 
title. 

A Court of Appeal, though alow to»interfere, 
with the discretion of that lower Court in the 
appointment of a Receiver, would interfere if 
satisfied that that discretion has not been 
exercised with settled principles of law. 

The appointment of a Receiver is unneces- 
sary where tbere is an allegation of any act 
of waste or mismanagement but on the con- 
trary there are partners in the estate other 
’ than the litigating parties who are interested 
in seeing that the property is kept safe and 
regular accounts are, kept of the business 
{Pratt and Bayward, A. J.O.) Mjeanbai v. 
Dabsimal Gangaeam 45 L C. 224. 

— 0. 40 R. 1 Receiver — AppoMmeni — 

Gromids — Imolvency of administrator if a good 
gromid. 

The insolvency of an 'administrator is a good 
reason for appointing a receiver. The facts 
that the administrator has been administering 
the estate for a number of years, and has kept 
proper accounts, that waste or mismanage- 
ment is not alleged, and that all the persons 
for whom the estate has bean administered 
have not joined in the application are not 
sufficient reasons for refusing to appoint one, 
{Toung J.) OFFICIAXi ASSIGNEE tJ. HAJEE 
MohomED^HADT. 11 Bur L. T. 127= 

48 1. C. 162. 

—0.40, R. 1 —Receiver— Objection to 

appointment of — Order on— Appeal 

An order dismissing an objection to the 
appointment of Uf Receiver- of property of Which 
the objector is in possession falls within 0. 40, 
R i ot theC. P. Code and is appealable- 
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C. P, CODE, (1903) 0. 40, E. 1. 

[Miller, C, J a:id Zlullic^t J.) AGAESG l?. i 
ilUSSAMilAT SUNDARI. 3 Pat. h J. 573— ! 

43 I, G. 133. 


' C. ?. CODE, (ISOS) 0. 41. R. 3. 


i 


*0. 40, R. 1 — Receiver— Suit by, for 

recovery of possession of properties — Jllegality 
of order of appointment of receiver — Not to be 
raised as a defence to the suit. See DECREE, 
COLLATERAL ATTACK. 43 1. C 804. 

0. 40, R. 1 {2)--Beceiver—AppcirU?r^}it 

oj in execution of nic^rtgage deer ee-^biect ion 
to receiver's iaJcing pos^^ession bif lessee of 
property — Mamiainahility of — Appeal by 
person not a party to suit nc,t maintainable. 

Where in excution of a mortgage decree the 
mortgaged property V7as put up to sale and 
purchased by one G and where on an applica- 
tion filed by cne B to set aside the sale 
on account of irregularity, a Receiver was 
appointed by the Court who was to take 


tc the Appellate Court to arraoh to the memo- 
randum of appeal a copy of the amended 
decree is granted, then rrem thai metcent the 
pending ^appeal becomes an appeal against the 
amended, decree. [ZlynerjcK,. end Beacnerrdt^ 

JJ.) Sadupadhya Ua^eshaxand Ojha 
Raveneshwar Prasad Singh. 

J 43 I. C. 772. 

I 0. 41, R. 4 and 0. 22, R 3— Decree 

i on ground common to ail defts — Death 
j of one appellant during pendency cf appeal— 


No abatement. See C. P, CODE, 
AND 0. 41, R. 4. 


0. 22, E. 3 

46 I. C, SO. 


— — -0.^41. Rr. 4 and 33 — IJnrigagc decree 

— Appeal by purchaser at a revenue sale — 
A 2 }pellant declared not licdble — Effect cn otJicf 
parties. 

An order in an appeal by cne of several defts 

— - - - J enures to the baneSs of the ether defts, only if 

possession of the mortgaged property and there- j the interests of she latter are inseparable from 
T Sr, f.-iirin r, I intctest of sbc defs appellant. 

Where a decree in a mortgage suit made all 
l-he properties covered by the mortgage liable 


upon one I objected to the Receiver’s taking 
possession on the ground that he was a lessee 
of the mortgaged property though after the 
execution of the mortgage and that he had 
paid ofi debts and «other charge.^ prior to the 
decree in execution of which the sale took 
place, and on the objection being disallowed, 
filed appeals to the High Court and also moved 
it m revision- 

JSeld, that as ha was not a party to the suit, 
he had no right of appeal, 

Eeld, further, in revision, that the Court 
below had no jurisdiction to overrule the 
objection made by one unless it was satisfied 1 
that the claim was not made bo7'aa Jide or was I 
made really on behalf of one of the parties to | 
the case. f 

The Lower Court should have dealt with 
the claim that I was entitled to a prior 
charge. {Chapman and Afkinsont JJA> Inder 
DEO NARAIN SINGH V. GOURI SANKAR. 

(1918) Pat. 138= 

4 Pat L. W. 414=43 X. C. 177. 


0. 40, R. 1 (d) — Receiver, powers of 

— Special leave of Court whether necessary. 
Sea (1917) DIG. COL. *285 ) MEEB MAHO- 
MED V. HORMASJEE. 

10 Bur. L. T. 244=38 I. C, 92. 


*— *0. 41, R. 1 — Two decrees in cm suit^ 
One appeal to be filed for each decree. 

Two or more decrees cannot be challenged in 
one appeal even when such decrees are based 
upon one judgment in one suit. {Eoe and 
Jwala Erased, JJ.) Rahn arain Lal v. Haei 
KRISHNA Prasad bahi. 3 Pat. L. J. 96= 


to sale and person who had purchased one of 
the properties at a revenue sale appealed from 
the decree, and the appellate court exonerated 
him from liaoiiity under the mortgage, heldy 
that the result of the appeal was to free only 
the property in which the deft appellant had 
an interest leaving untouched the decree of the 
original court in so far as the interests of the 
mortgagors and puisne mortgagees were con- 
cerned, {Roe and Imam. JJ,} MabEndea 
KOBE V. SAT NABAIN LaL. 3 Pat.L- J. 166= 

44 I. C. 762 

— 0. 41, Rr, 4 and Z3— Scope of—* 

Appellate Court — Rower of , to vary decree in 
favour of non- appear Uig parties. 

Except under 0. 41 R. 4 of the G. P. 
Code, an appellate court cannot vary a decree 
of a lower court as regards its adjudication on 
the rights and liabilities of the parties who 
have not joined in the appeal and who are not 
parties to the litigation in the appellate court, 

0. 41 R. o3 of the C. P. Code, does not 
apply to a person who is not a party to the 
appeal. {Plstche'T and Ruda, JJ.) HABIDAS 
dey Kajlash Chandra Bose. . 

44 i. 0. 480. 


' — — 0, 41, Rr. S and 6 (2 ) — Application 
for stay of sale — Eoiver of appellate Court. 

An appellate court has power under 0. 4L 
R. § of the C, P. Code to stay the sale of 
immoveable property ordered by the lower 
44 1. C. 418. 1 court on an application made to such appeiiata 
t court. 


- — ^0. 41, R. 1 {\)-*DBcree--Am€ndnveni 

of pending appeal— Copy of amended decree to 
be produced. 

If a decree is amended after , an appeal had 
preferred against itj ^ and an application 


The inherent powers of the appellate court 
clearly recognised by O. 41, R. 6 cannot be 
held to have been cut down or limited by the 
special and exceptional power conferred on the 
executing court by 0. il, R. 6 which 
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C. P. COSE, (190S) 0. H, 8. 5. 

seems t-o rtvs been clearly intended in order 
that- the esecuring court migat be compelled 
to exercise it in emergent cases for the 
benefit of the iudgmeut debtor, 23 hf. L. J, 
677 dies. 2C C. L. J. 5l2, 34 C. 1037 rsf. {Sada 
Siva lyvr and Napier, JJ.) LAKSHilANAN 
GHETTY V. PAEAKIAPPA CEBTTY. 

Mad. 813=35 M. L J 470— 
24 W L. T. ia={1918) M. W. N. 502= 
7 Xj W. 612=55 l.C. 30. 

^0. 51, R. 5— Oriier di^'ectmg executi/m 

071 giving seen riiy’^^Accepft mice of security 
loithout considering objection of jiidgmeni- 
debtor— Order lad. 

Where the High Court gaxe liberty to the 
decrae-holder to esecate the decree on ftU'nish- 
ing security pending an appeal. 

Held, that the executing Court Was wrong 
in accepting the securitiaa without holding 
any enquiry into their sufficiency and that the 
case must go bach to the executing Court for 
making the necessary enquiries. {Teunon and 
Neioboidd, JS) EUDRA NaraYan Jana e. 
Kara Kxjmak Das, 22 C. W- hi. 657= 

55 I. C. 136. 

0. 51, R. 5 (3) (c)~Sfcay of execution 

on furnishing of security by judgment debtor 
— Right of decree- holQer to proceed against 
other properties on dismissal of appeal, not 
afiected. Sec 0. P. CODE, S. 145. 

53 I. C 5S$. 

. I 0 51, R. 10— Applicability — Appeal in 
forma ‘gauperis — Security for costs— Order 
against pauper appellant— Jurisdiction. See 
(1917) Dig. COL. 287; Ehemraj Sbikrishna- 
DAS tJ. EISA NL AD A SDRAJMAL. 

52 Bom. 5=19 Bom. L. R. 771=52 I. G. 67. 

0. 51, R. 10— Application for restora- 
tion of appeal dismissed under — Limitation. 
See (l9l7) DIG. COL. 287: GODJAN BiBl v. 
17AFAR ADI. 23 C. L, J. 163=50 I. C. 235. 

0. 51, R, 10— Minor respondent — 

Appellant directed ' to furnish secmniy for 
costs of guardian-ad-litem-'FaiUm — Dismis- 
sal of appeal. 

On the failure of an appellant to furnish 
security for the costs of the guardian ad -litem 
of a minor respondent the appeal was 
dismissed as against the minor by the Dt. 
Judge. The appeal was subsequently trans- 
ferred to the Subordinate Judge, who heard a 
pleader instructed by a third person on behalf 
of the minor and allowed the appeal. 
Subsequently the Subordinate Judge, on being 
infonaAd of the order passed by the Dfc. Judge, 
Ticated his own order against the minor and 
dismissed the appeal as against him: 

that the order of dismissal passed by 
the DL Judge ^^as proper order and binding 
between the-pEdrties*- iMetcher end Madaf JJ.) 

KAIDASa Chakdea, Kaisdos haeihae 
pATEA. : : - : ^ -.T: ^ jm 


G. P. CODS, (1908) 0. 51, R. 22, 

~ tP' — Secirity for costs — 

JO}' Groni cf relief, when 

_ Applications for securitv for the costs must 
Da made promptly^ not only on the ground 
that tne respondent should apply for security 
for the costs beiore he incurs them but also on 
the pound that it is unreasonable that 
security should not be applied for till the 
appellant has incurred the costs of the anDeai. 
33 Gh. D. 76 : 0 C. W. N. 119 ; 17 AJ. L. J. 583 
Eef. {Shadi Lai J.) Mussaaimat Dtlip 
Koer V. Jagir Singh. 20 P. l. R 1918= 
P. W. R. 1918=55 I. C. 23. 

^0. 51, R. Iq. cl. (2)— Appeal, dis- 
rnis.sal of Re-admission — Judge, power of'-~ 
Lira. Act, Art. 163— Application for re -admis- 
sion— Limitation for. See (1917) Dig. Col. 
2S3; GODJaN BiBI d. Nafar ALI. 

28 C. L. J. 163=50 i. C. 235. 

— — O 54, R. 19 — Dismissed of appeal for 
Deja^tU — Besiorationf application for — 
Sufficient cause. 

An appeal which was pending in the Court 
of a Subordinate Judge w’as transferred, by 
the District Judge to the Court of the 
Additional District Judge without any notice 
to the parties or their pleaders. On the day 
fixed for its hearing, while the appellants were 
in the Court of the Subordinate Judge waiting 
for their cases to come on, the appeal was 
taken up by the Additional District Judge and 
was dismissed for default. An application to 
restore the appeal made on the very next day 
was dismissed by the Additional District 
Judge. 

Held, that the appeal should be restored 
and heard on the merits on the appellants 
paying to the respondents their costs within 
a certain time. {Fletcher aud Hilda, JJ.) 
ISABADI V. BHAGABAN OHANDRA SHAHA- 

561 C. 881. 

J 0 51. R. 21— Ex -parte decree— AppU^ 

cation to set aside during pe^ideucy of appeal 
from such decree • — Qompeimicy — Decree set 
aside— Second appeal^ infructuous. 

Where the lower Appellate Court passed an 
cx -parte decree against the deft, who preferred 
an appeal to the Judicial Commissioner’s Court 
and also applied under O 41, R. 2l of the G. P. 
Code to the Lower Appellate Court held (1) that 
the pendency of the appeal was no bar to the 
application under 0. 41, E. 21 C. P. C. and (2) 
that when the lower appellate Court set aside 
the ex-parte decree and passed a judgment in 
favoni of the deft the “cause of appear' to the 
J udioiaJ Commissioners Court disappeared and 
that thn second appeal should be dismissed, 
{Stanyofi, A. J. G.) Sadaram v, Dudab. 

15 N.D.B. 30=531.0.902* 

0. 51, R. 22— Appeal mamc of cross- 

^ objections, by one of the raspondents-^Bcath 
■of xeappndent after memo of. objection pre* 
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C. P. CODE, (ISOS) 0. li, B. 22. - ■ • 

ferred — Omission by appellant to 'bring lags! 
representativa on record— Legal representative, 
application by, to be brought on record in ; 
memo, of objections — Enect. Se^ C P. Code. O. ■ 

22, R. i. 7 L W. Qli. 

0. 41, R. 22 — Ai^peai binder Prr.v. > 

Insol. Act, S. 46— EeSjjotjdeni’s <yf filing , 
memorandum of objeciions — Prov. InsA. Act, 
Ss. 46 a^id 47 — Apperd filed cut of time — ■ 
Wketlt£r respondent can present a inernorayt- 
duni of objections. 

A respondent in an appe?h Sled under S. 46 
of the Prov. Insol. Act has the right to present 
a memo, of objections under 0. 41, R, 22 of 
the C. P. Code. 

A memo, of oDjecricns, presented in an 
appeal, which is dismissed as out of time, 
cannot be heard. 

The right of a respondent to proceed by %vty 
of memo, of objections is strictly incidental to , 
the filing of the original appeal in time ; and I 
it is open to a party against whom a memo, of i 
objections has been filed to set up the bar that ; 
the original appeal was filed out of time, i 
{'Tdcdlis, 0. J., Spencer and Sadasioa Aiyar, • 
JJ.) ALAGAPPA CEETTIAR V. CEOCKA- f 
EINGAM CHBTTY. 41 Mad. 904=35 M. L. J, I 
236=24 M. D. T. 437=8 L. W. 240= I 
(1918) M- W. K. 688=48 I. C. 203. ! 

0. 41, R. 22 — Crass objections against ' 

co-respondents. 

It is competent to a respondent in an 
appeal to file cross-objections against bis 
co-respondents. {Piggoit and Walsh, 
MUSLEHA BIBI V. RAM NAEAIN. 

40 All 536=16 A.L. J 587. | 

0, 41, Rr. 22 and 33 — Scope of— Gross 

ohjeciion against a c-o-respcoideni — Test to be 
appliedin such a ca^ — Appellate Court, poteers 

of. 

A cross -objection by a respondent as against 
his co-respondent should not be entertained 
under 0, R. 22 of the C. P. Code, where the 
question raised thereby is entirely distinct 
from and in no way related to the question in 
controversy in the appeal. 15 0, L. J. 61 foil. 
{Sanderson, 0 . J., Woodroffe and 2AookerJee, 
JJ.) 8HIB Ghundpe Ear v. Dulceen. 

23 C. L- J. 123=48 I. C. 78. 

0 _ 51 ^ Bp 22 and 33— to file 

mernoratiduin of objections as to ptaris of ihe 
decree not affected— hand Acquisition Act — 
Procedure under Appeal by Dy. Collector with 
regard to the valuation of some of the plfts 
acquired — Meinotand-um of objections by claim - 
a^ht regarding other plots comprised in same 
petition. 

When an appeal is preferred to the High 
Court in respect of the valuation of some of 
the plots in a land acquisition case, it is open 
to th© r^pondent to prefer a memorandum of 


C. P. CODE, ;i903 i 0. 41, R. 23. 

oc^ectiens relating net merely to the plots 
covered by the appeal but also to the other 
plots, waich was the subject of the same peti- 
tion, theugh not covered by the appeal, under 
0. 41, R. 2d of the C. P. Code. 

A memoranaam of objections may be filed 
against the decree as a whole or against any 
part of it though it may no: be the subject- 
matter of the appeal. 

S. 54 of the Land Acquisition Act- makes 
no departure from the ordinary rule of the 
C. P. Code, that the memorandum of objection 
need not he confined to the subject-matter of 
the appeal. (Abdur Rahim and Seshaairi Iyer, 
JJ .) The Deputy Gollectgb, Maduea 
Division v. Muteibala mudali. 

35 M. li. a. 83 =24 M. L. T. S3=(1918) 
M. W.N. 458=8 L. W, 271. 

0. 41, Rr, 23 and 27 — Appellate Court 

— Po7vcr of rema?id - Louoer Court improperly 
refusing to record evidence. 

Where an Appellate Court considers that 
certain evidence refused to be recorded by the 
Lower Court ought co have been recorded, it 
has no power to remand the suit for re- hear- 
ing ahiniiio under. O. 41, R. 23 of the C. P. 
Code but can direct any additional evidence 
to be recorded, under 0. 41^ E. 27 of the C. P. 
Code. {Smart, A. J. C.) Eida ABBAS v. 
Rahim Bakse. 5 0. L. J. 139=46 1. C, 832. 

0. 41, Rr. 23, 25 and 0. 43, R. 1 

■-‘Appellate Court — F^majid of case, after 
raising new points, not set tip in pleadings and 
dmction to take fresh evidence — Appeal. 

It is an elementary rule that the determina- 
tion of causes depends on the allegations made 
in the pleading and the proof. 

An appellate court is not entitled to raise 
new paint involving iresb evidence in appeal 
and to remand the case for the trial of 
questions which never occurred to the parties 
previously. 

Plfi. to establish her right of way over 
certain lands belonging to the deft, bae^ 
her claim both on prescription and on neces* 
aity. The trial Court dismissed the suit on 
the ground that the plfi. bad failed to prove 
her case. On appeal, the Subordinate Judge, 
although he concurred with the trial Court 
in holding that on the evidence on the record 
the pifi. had failed to prove that she was 
entitled to a right of way either on the basis 
of prescription or on the basis of necessity* 
went on to discuss the question whether plfi. 
i had a right founded either on custom or grant 
j or some right to use the way as a village road, 
I or as a public road, and remanded the case 
j to the Court oi first instance to be re^heard 
\ not only on . the evidence already on the 
i record but on such further evidence as the 
1 parties might desire to adduce. 
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C. P. CODS, (1903; 0. R, 23. 

Seld tliat ohe order of r=;ruand must be set 
aside and the suit remitted to the Court of 
appeal in order that the appeal to that Court 
might be fiualiy disposed of with reference to 
the pleadings and the proof. 

Although this was not a case in which it 
was, strictly speaking, open to the Court of 
Appeal to make an order under rule 23 of 0. 

of the C. P- Code, yet as the order 
appeared to be in form and substance an order 
under that rule and not under rule 25, an 
appeal lay against it. {Richardson and Beach- 
croju BASSEMATI DEBI V. Takit BASANI 
DASSI. 45 I- C. 416. 

0. 41, R 'Improper rejection of 

evidence by lo-wer appellate cowri — Remand for 
re-hearing. 

Where certain documents having some 
bearing on the case were improperly excluded 
from consideration by the Appellate Court as 
being inadmissible in avidence. 

Heldf that as it was impossible to say what 
effect the consideration of those documents, 
as evidence, might have had on the judgment 
of the Appellate Court it oould not be said 
that the Appellate Court had properly con- 
sidered ail the evidence in the case and that, 
therefore, the decree of the Appellate Court 
must be set aside and the case remanded for 
a re 'heating of the appeal on consideration of 
the whole of the evidence including those 
documents. (0 kitty and Walmsley^ JJ) 
BEINDABAN CHANDBA DB. v. KBISHNA 
Mohan i>b. 47 I. c. 159. 


C. P. C0D2, (1908) 0. 41, R. 23. 

' ^ 0. 41, B. 23—Re7nand order — Appeal 

f agaiiisi — Quistio7i of fact — J'urisdicticn of 
' Furjcd Chief Court. 

; In an appeal from an order remanding the 
j cause under 0. Ai. H. 23 of theC P.Code, the 
1 Chief Court can no more go into questions of 
! fact than it can in second anpeal 85 P R. 

' 1911 ref. 

The question whether certain paiiis are real 
sub-divisions of a village for the purpose of 
the law of pre-emption is a question of fact, 
61 P. R. 1887 ref. 

I Semhle, that the question is simply whether 
I there are sub-divisions of the village, not for 
! what reason were the sub-divisions made 
! {Ghsvis, J.) Waeyam Singh v. Haenam 
I SINGH. 109 P, R. 1918. 

j ' ■■ — 0. 41, R. 2S — Remand — Order of, if 
j cmi be reconsidered by Judge who made the 
^ order or in appeal from final decree after 
I remand. 

! In a remand under 0. 11, R. 25 of the C. 
j P. Coda the case remains pending undisposed 
j of on the Appellate Court’s die, and the Judge 
i may yield to conviocion and change his mind 
at any time before ha has pronounced a final 
judgment A remand order under 0. 11, R. 
23, however, cannot be re-considered in a sub- 
sequent appeal from the decision of the first 
Court after remand. {PndeaiLX and Kotwal 
A. J. C.) SULTAN BEG u. SUKDEO NANDRAM. 

46 I. C. 922. 


>,,41 Rr . 23 and 25—1 ssue mi raised 
— Evidence adduced and finding given— No 
remcBfid necessay^y, 

A remaud is not necessary merely because 
no issue has been framed on a particular point 
when it appears that evidence was led on the 
point and the Court came to a finding with 
regard to it. {Le Bossignol^ J.) HAMID HUS 
SAIN V. BISHEN SARUP. 137 P. W. R 1918 

=46 I. C. 659. 


— — 0. 41 Rr. 23 and 25— BeHiand in cases 

not covered by — Ho appeal — Power to be used 
with great caution. Idee Q. P. CODE, Ss. 107 
{1} (b) and (o) etc., 43 1. C. 959. 

— ^ 0. 41 Rr. 23 And 25— Remand of case 

_ — Fresh evidefice as ic meanmg oj iephnical ex- 
pression. 

A suit can be demanded by an Appellate 
'Court for the purpose of taking evidence in 
order to elucidate the meaning of an absolute 
-of provincial expression. {Tuenon and. New 
bouid., JJ.) ANHAYESIYAEI DEBI v, HATU- 
BHIEKH. . 46 1. C. 646. 


— 0. 41, R. 23— Scope of— Suit for re* 
covery of possession — Remayid by appellate court 
on issues already irud and for local mvesiiga' 
tion— Impropriety of. 

In a suit for recovery of possession the lower 
Appellate Court made an order of remand under 
0. — 41, R. 23 of the C. P. Coda, framing addi- 
tional issues and directing local investigation 
for determination of the boundary line of the 
land in suit : 

Held, that the order of remand was unneces- 
sary and vexatious as the additional issues 
framed were covered by soma of the issues 
decided in the judgment of the original Court, 
The plfis. having refrained from applying for 
local investigation in the first Court, should 
not be given another opportunity of establish- 
ing thair case, {Teumn and Newbould, JJ.) 
RENAEAM MONDAL V. A6IMADDI MALLA 
KABIKAE. 43 1. C. 819, 


„ 23 — Remand by High Court 

—Propriety of order not to be questioned in 
Appeal from revised decree passed by lower 
court after ramand. See RE8. JUDICATA, 
iRTffiEbtOCUTOBY ObDEB. 46 I. C. 816. 


0. 41, R. 25— Appellate Court— Rais- 
ing of new points involving evidence, appeal 
^ though not raised in the pleadings or issues 
! —Remand to first Court for trial de 
i Procedure improper— Appeal, See G. P. CODE, 
i 0. 41, RE. 23 AND 25 ETC. 

441, G. 416* 

— -0. 41, R, ^—Remand for fresh evi- 
dence^ Attestation , not sir icily ■ proved —Fresh 
evidi^^ not to be alkmed. 
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C. P. C02S, (1908) 0. ?1. B. 25. 

It 13 an unusual course to remand for fresh 
evidence on appeal which bas been argued and 
which, ought 'prirfia fachc to be decided on the 
materials which were before the courts belovr 
and th ? Privy Council having found that one 
mortgUt,:- in quashon had noe been proved to 
have been attested as required by law, refused 
to remand the case for fresh 'evidence. (T'hh- 
comii Hudane) Ganga PraSaD SXMGH o 
isHRi Pershad Singh. 

45 Cah 748=2e Bom L R- 587= 


G. P. CODE, (ISCS) 0. 41, R, 31, 

3S1, 11 C, N. 7-21, 4 A. L J. 461 and 17 
ol. L. 347 foil. bScoih Sy.dtk ctrid Broadway, 
jJj BATNA 0 . Haenaii Sikgh 

15C p. W. R. 1318=47 I. C. 12. 

0. a. Bp. 2S and 27— for 

taking ^^ddiiiona' czidencz— Inner srd power — 
Pr-Cidiire, 


The Appellate Court has inherent power of 
remand in cases other than those .specified in 
^ ^ , 0 . 11 , B. 23 of the G P. Code if a remand be 

16 A. L. J 40S=4S I. C, 1=45 1. A. 94 (P. C.) j necessary for the ends of justice 11 Cal. 9S9 

i es pi • 

0.41, R. 25 — Remand by IlinliConTt\ * it j. ^ x - - a 

-Power ojlower a^ipeUc^te court tlseJihecase ! , h f 

/n.. frS^i ,n ih., ! to toe trial !., 0 iirt for a ttesh decision after 

receiving in evidence the doonments tendered 


for trial zo the first Court 

Where the Chief Court remanded the case to 
the lower appellate court for further inquiry 
lieldt that it was net the intention of the Chief 
Court whan issuing the remand order, that the 
lower Appellate Court should be precluded 
from directing the first Court to record any 
additional evidence, if necessary. {Lc Rossig- 
noh J ,) Paetap Singh r. Partapi. 1 

147 P. L. R. 1917=44 I. C 907. j 


I 0. 41. R, 27 — Additional 

Admission of, toJim justifiable. 


It is not open to a Court of Appeal to order ; 
additional evidence to be taken except to cure | 
an inherent defect in the evidence already j 
recorded. {MulUch and Imam, JJ,} TEJU j 
BHAGAT deoei Nandan Peosad. I 

47 I. C. 141. j 

— — 0. 41, R 27 — Appellate Court allowing j 

documentary evidence to be put in by appel- 
lant — No opportunity given to respondent to ' 
rebut the evidence — Procedure illegal. See 
(1917) Big. COL, 295: Mahomed sadiq v. 
MALIKWAZIEUL HUQ. (1917) Pat. 269= 

43 I. G. 320. 


by the plfis. as also any further evidence which 
bhey and the defts. might adduce in support 
of their respective cases- 

Beldt that the order was not an order which 
it was open to tha Appellate C^ourt to make 
under 0 11, R. 23 of tbe C- P. Code, that the 
Appellate Court should have taken action 
under 0 41. E 27, that in sc ordering it did 
not decide rhe ease on the evidence on the 

ertidence ^ ^Qcord or deal with it under 0, 41, E. 27 if 

^ ' additional evidence was necessary {Eichard- 

: son and Walmstey, JJ.) BE-JOT Krishna 
MDKEBJEE V, JIBON KRISHNA GANQULY. 

27 C L J. 596=46 I. C. 333. 


0. 41, R. 27- 

evidenee being taken 


‘Eemand for additional 
— Grounds for, to be 


0 ^ ^ Zi-^Appellate judgment^ 

contents of. > 

0. 41, E 31 of the C. P- Code, intents and 
requires that there should be some statement, 
however brief, by the Appellate Judge to show 
that he has exeroii^ed his own mind independ- 
ently on the question involved in the appeal: 

A litigant is entitled of right to a first appeal 
and that involves that he is entitled to know 
however briefly, the reasons which have moved 
the appellate Judge to his conclusion. {Bat- 
clzelor, A C, J. and Kemp., J) GaNPATI v. 

1 SeVAKRAM. 20 Bora, L. R. 461=461. C. 161. 

j 0- 41, R, 3i— Appellate jzidgment-- . 

' Contents of — if eagre judgment — Reversed and 
\ remould by High Court. 

I Where a Court of Appeal reverses the deci- 
sion of the primary Court, the law imposes 
upon the Court of Appeal an imperative duty 
and obligation of giving an adequate and 
satisfactory judgment such as ig required by 
law. 1 Pat, L, W. 193; 33 I. C. 509: 36 C. 927 
Eef. {Atkinson, J.) BIBI SALEHA n ANTU 
Bam. 43 I. C 973. 

Q. 51 ^ R, contents of. 

Where the Court had not dealt with the 
j points raised in the application. 

Held, that the judgment was not only not a 
judgment in accordance with the law hut no 
judgment at all, and the lower appellate 
that they wete'^based on evidence wrongly ad- 1 Ooart had no ^risdiction to revise the order 
mitted. W liable to be eet aside, 8 l Bom, 1 6 f the lower Court without wntmg a jndg- 


adequately stated. See C. P- Code, O, 41, RR. 
23 AND 27. 27 C. h. J 596. 

0. 41, R. 27— o/— Documents 

filed along with memorandu^n of appeal — 
Findings of Lower Appellate Coiirt based on 
such evidence, if legal. 

An appellate court is not entitled %o admit 
and consider additional documentiary evidence 
in contravention of the provisions of 0 41, E 
27 0. P. 0. 

Where an appellant attaches certain docu- 
ments to his memorandum of appeal and tha 
etppallate court passed an . order that they 
should remain in the record. 

Held, that the appeEate court erred in ad- 
mitting and considering this evidence and 
that its findings being vitiated by the fact 
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C, P. CODE, fl908) 0 . 51, R. 33, C. P. CODE, (1908) 0 . 51, S. 33. 


ment in accordance with law. {Ece a%d Jwala 
Prasad ^ JJ.) MussAirsfAT SohaGBATI v. 
Baeu sueenbba Mohan Singh. 

5 Pat. L. W. 296=M I G. 661. 

0. 31, R. 33 — Apoeuatc court — 

Power of, to pass a decree against persons not 
parties to appeal. 

Where some cf several defendants appeal 
fro*n a decree without impleading their co- 
defts as respondents, the appellate court has 
no juriediction to pass any decree against those 
co-defendants, without adding them as parties 
tO'the appeal, {Ohitiy and Wahnsley JJ.) 
Durgaohaban Bose t?. lakhi Naeajn 
BERA. 47 I. C. 917. 


recorded proprietor was the benamidar of the 
purchaser at the sale, and conseauentiy the 
latter acquired the property subject to 
encumbrancas, and the second to enforce his 
mortgage against the property. The Court 
of first instance nelo that the pnrcha.ser was 
the real owner of the property and decreed 
both suits in favour of the mortgagee. 
Against these two decrees the purchaser 
appealed against the decree in favour of the 
prior mortgagee. The High Court heard all 
the appeals together, and ajefirming the finding 
of the court below dismissed the purchaser's 
appeals and gave the prior mortgagee a 
decree against the property and in lieu of 
that against the sale proceeds. 


0. 41, R. ZZ— Appellate— ■ Court — 

Powers of, to reverse a finding of the loiuer Court 
in the appellants favour, though o'espo'ndent 
had not preferred cross ohjeciiom under 0. 41, 
E.22,C.-P. Code. 

Plfi. had sold his share in soma lands and 
the buildings thereon along with a passage, to 
defts- by a Kobala. He subsequently sued for 
recovery, of a partition of the passage alleging 
that it had not passed by the Kobala, The 
Munsif gave a partial decree and the •subordi- 
nate Judge partially -allowed the defendant’s 
appeal, but reversed a potion cf the Munsif’ s 
decree which was in favour of the defts, and 
against which the plfi, had not preferred any 
cross -objection. 

Held, that in the appeal by the deft, the 
lower Appellate Court, under the circumstan- 
ces of the case, was not justified under O. 11, 
R, 33, in interfering with the portion of the 
Munsif a decree which was in favour of the 
defts., as the Plff. had not filed any cross 
appeal or taken cross-objections under "o. il , 

B. 22 ; 22 0. L. J. S90 : 20 C. W. N. 542. 

foil. {S<fndeT 807 if O^J. and Ghatterjea 

P.) GOPAL Chandra Das v. Nadiar Chand 
Das. 22 C. W N, 526=48 I. C. 142. 

— B ZZ—Appellcde court— Powers 

of— Limits to. 

0. 41 R. 33 of the C. P. Code must be 
cautiously applied, for instance, applied 
generally in cases where but for recourse to it 
the ends of justice would be defeated. Thus 
the rule should not be invoked in favour of a 
litigant so as to enable him to evade the 
provisions of other statutes like the Dimita 
tion Act and the Court Pees Act. {Sanderson 

C, Woodroffe a^id Mookerjee, JJ.) SHIB 
OeANDBA KAB v. DuiiCKBN. 28 C. L. J. 123 

=48 I G. 78. 

'■ “’—0. 41, R. 33 — Appellate Court — Power 

of,varymg de‘^rge of coun below— Extent of. 

In a suit to which a puisne mortgagee wis a 
party the prior enoumbeancer prayed for and 
chta^ed a decree against the sale proceeds of 
a tevmae gale, The puisne mortgapgee brought 
two spits; one tor .de^aratioa that the 


j Eeld, that inasmuch ag on hearing the 
puisne mortgagee’s appeal the High Court had 
before it ail the facts that showed all the 
circumstances relating to the sale, the Court 
had abundant power under Ss. 151, 107 

and 0. 41, R. 33 of the C. P. Code, ISOS, to 
vary, as it did, the decree of the prior mort- 
gagee’s suit and the omission to appeal 
did not operate ag an estoppel against the 
t puisne mortgagee so as to prevent him from 
attacking the sale in his own suits, 
and obtaining .consequential relief. {Lord 
Bmkniaster) TARINI CHAEAN SiBKAE v 
BishUN ChuND. • 34 M. L. J. 361= 

23 M. L. T. 147=1948 M W. N. 295= 
7 L- W. 315=22 C. W. N. 5C5= 
27 C. L. J 303=16 JL. L J 271= 
4 Pat. L. W. 249=44 I. C. 304 (P. C ) 

0. 41, Rr. 33 and 22 — Appellate Court 
power of, to vary decree of lower court— Cross 
objections. See (1917) DIG. COL. 298. MauNG 
Chit Pu v. Maung ptavug. 

11 Bur. L. T. ig=(1946) IIU. B. R. 144= 

39 I. C.380. 

0. 41, R. 33 — Mortgage decree — Appeal 

by purchaser at a revenue sale— Appellant 
declared not liable— Bfiect on other parties. 
See C. P. CODE, 0, 41, Rr. 4 AND 32. 

3 Pat. L. J. 466. 

— — — Q ZZ'-Object of — Scope of the 

potcers of Appellate Court 

The object of O, 41, R. 33 C.P. Code is to en- 
able the Court to do complete justice between 
the parties to the appeal. -It was not intended 
to enable a defu. to obtain for a plfi. not a 
party to the appeal, a relief which the latter 
never asked for. (Lrak. Brockman, J*. 0.) 
Vina YAK Rao v. Laxman. 

14 N. li. R. 56=44 i, C, 51. 

0. 41, R. 33 — Scope of — Decree in 

favovr of mr^-appealing party when to be 
passed. 

0. 41 R .33 C. P. C. applies only to cases 
where for the ends of justice and to the eq.uit 
ab^ execution of the decree the appellate coUr 
f3?laks i| necessary to jo^ake a material y aria- 
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c. P- CODE, (1903) 0. 51, R 33 


C. P. CODE. tl908} 0. 43, R. 1. 


tion in the decree. In the absence of a cross ap- 
peal the amount decreed against a party should 
not be vtiped og on consideratioDs v.-hich 
commend themselves to the appellate court. 
iSJmrj7iddin ar.Ct Boe, JJ.) RAMCHANDEA 
CHAUDHDRYn.DWABK4 KaTH CHATTEEJEE . 

a91S) Pat. 26==5 Pat. L. W. 213=^ 
36 I.C. 537, 

— 0. 51, R. 33— Scope o£ — Rule not 

applicable to a person who is not a party to 
the appeal. SeeC. P. CODE, 0, 41, RE 4 AND 
33. 55 1. C 430 

0. 43, R. 1 — Applicability of — iladras 

Estates Land Acr — Suit under— Order in- 
applicable, See Madras Estates Land act 
S. 192. 41 M. 554. 

0. 43. R. 1 {s.] — Cnl€r TetiirrB,ig 

7ne'}}iora7id‘Ujyi nf appeal for presentation io 
proper court— No appeal. 

Ho appeal lies against the order of an 
appellate court returning a memcrandam of 
appeal to be presented to the proper Court. 
{Bamierjee and Eyves, LJ.) HUR-UD-DIN v. 
PSAN Kishen Chakaevarty. 

40 Ail 659=16 A. L. J. 630=47 I. C. 16. 


AC*, unclar 3. A” C. P. Code. Order really com- 
‘ ing vOrhin O. 21, R. SO— Appeal governed bv 
' O. i:. R 1 'ii See G. P. CODE. S. 17 ANDO. 21 
: E. 03 ETC. 3 Pat L. J. 643. 

0 43. R. 1 '.Jr “E seen tion sale — 

Order refusing to set aside on the ground that 
applicant had no interest — Second appeal, not 
maintainable. Sec C, P. CODE, S 104 (21 AND 

0. 13, R. 1 (j) 45 I. C. 701, 

: 0. 43, R 1 -ra), 0. 12. R. 6 and 0 23, 

■ R. Petition csJcinn for ju/uirdent and decree 
\ on admission defendant — DurriNsal cf — 

Order not appscdahle. 

Orders rejecting separate petitions died by 
the pis. and the defts by which the plfi prays 
ror judgment against the defts and the dafta. 
state that they consent to a decree being made 
against them, are not appealable under the 
C, P. Code, unless such petitions are presented 
and dealt with in the Coart' on the footing that 
they taken together amount tso a liwful agree- 
ment or compromise within the meaning cf 
R. 3 of 0 23 of the C. P. Cede {Richard- 
! seal - Cbiicir Reachcreji, ' Jj ) Peasanna OEB 
1 Raieat V . DAepa Haratan Singh. 

44 I. C. 145. 


0. 43 R. 1 (a)‘— Suit under Estates [ 

Land Act— Order returning plaint— Ho appeal ' 
See Madras Estates Land act, s i 

41 M. 554. I 


0- 43, R. 1 (o)— Order refusing to 

extend time— Appealability— C P. Code 0. 31, 
R. 3. Set (1917) DIG. COD. 300 ; MAHADEO 
u. Ganpat. 14 R. L. R 25=42 I. C 392. 


0 43, R I 0 9, R. iZ—Cora, 

promise decree — AppUcaikrn to set askU by 
person not a party— Order refusing — Appeal. 

An application by a party to a suit to sab 
aside a compromise decree on the ground that 
as against him the decree was ex parte comes 
under 0.9, R. 13 of the C P. Code, and an 
appeal lies against the order refusing the ap- 
plication 3 C. L J. 158, 19 C. W. N. US, 3 G. 
•L. J 16G, i3 C. W. H. 1197 ref. {Richardson 
and Walmshy,JJ.) SHEIKH BaSIBGDDIn u 
BHEIKH SADHU. 22 C W, N. 571=: 

45 L C. 690. 

Q 43 ^ Cl. (d)— Rejecting an 

application, meaning of. See ( 1917 ) DIG 
Cod. 79 A VENKATASWAMI HAIDD u SHAN- 

MDGAM PILDAI. il917) M. W It 315= 

6 L. W 757=43 I C. 1 

Q R. 1 {j}— Appeal by siranyer 

au£!tio7i purchaser from order setting aside 
the salp_ under O. 21, R. 89, C P. Code. 

\ It is open to a stranger ptirchaser to . appeal 
from an order setting aside a sale on deposit 
under 0. 91, R. 89, C. P. Code, {Bkhards. C.J. 

■ and Banerji, J ) EA2AD EAB v. HAN2UE 
AHMED. 40 Ail, 425=16 A, L. J» 433 — 

45 I.C. 773. 

— ^O. 43, R. 1 <j)— Execution sale— 
Emudr^Sale set aside by Court . professing to 

: g" 19 ; ' , 


I 0 . 43. R. 1. (t) and 0 . 41, Hr. 17 and 

' 19— B. T. Act, S. 109 A, (2)— Dismissal for 
default of appeal to special Judge— Dismissal 
of application to re-near — Appeal, if lies. See 
: (1917) Dig, Col. soo, Manmatha H.ath 
: BEY c. CtADADHAE Mana. 45 Crl. 638= 
28 C, L. J 155=41 1. C. 751. 

i — 0. 43, R. 1 (u)— Appeal from order of 

' remand — Dismissal of suit fay first Court — 
Reversal of decree by lower appellate Court- 
Grant of a decree for possession and remand 
j for enquiry into mesne profits— Second appeal 
I -Ad-ralure'rri Fee— Hot an appeal against 
' order of remand. See COURT h’EES ACT, SCH. 

' II, ART. 11. 3 Pat. h. J, 99. 

0 43, R. 1 (u)— Remand under 

inherent power, not coming under O. 41, R. 
23, C. P C. — Ho appeal See 0. P. CODE, Ss. 
107 (1) (b) AND 16X, ETC. 43 I. C. 959. 

0,43, R. 1 (u) and 0, 41, Bp, 23 and 25 

—Appeal— Remand by Appellate Court purport- 
ing to be under S. 23 hut in a case falling 
within R. 25 — Appeal maintainable. See C. P. 
CODE, O. 41, RB 23 and 26 ETC. 

44 L C. 416. 

-0. 43, R; 1 ( w) and 0. 47, R 1 -Order 

graniihg r&oieto— Appeal, gronrids for. 
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C-. P. CODE. d9t*3) 0. , 

An order granting a review or judgment, 
tbougli appealable under the provisions oi 0 
43, R. 1 (w) oi the C- P- Cede is snbiect to the 
limitations mentioned in 0. 47, R. 7 of the 
Code namely, that there can he an appeal only 
upon the grounds mentioned in that rule 
{F'leichei' and Hudat J J.) ABDUIj HAHID 
SADAGAR V. AKHINA EHATUN. 

47 I. G. 850. 

0. 44, R. i — Appeal io His JHaje^ty in 

Council — Appiicaticn for lewve to appeal in 
forma pauperis— 37c poicer to grant. 

The High Court has no jurisdiction to grant 
a party leave to appeal in forma pauperis to 
His 3Iajesty in Council. 

0. 44, E. 1 of the G. ?. Code does not apply 
to appeals to his 3Ia jesty in Council. That 
rule contemplates an appellate court perusing 
the judgment of a subordinate court and not a 
court whose judgment is appealed against 
nerusing its own judgment. (Dawson Miller j 
G. J. md Chapman, J.) RAM KiSHEN Lal 
1 \ manna Kumei. 3 Pat. L. J. 179= 

44 L C. 731 


C. P. tQDE. 0. 47, E. 4, 

— — -0 45 15 {D^Order in Council on 

appeal Jroui^ Caituizr Hion CourZ — Jii fisdicHon 
cf Patna High. Cr:i,i to oxtct'ic— Letters Paieni 
IPainc). cl. 39, 

The High Court at Patna has no jurisdiction 
to esecute an order-ln-Ccnucil passed in an 
appeal from the Calcutta High Court on 
appeal from a subordinate court in Behac. 

An application for the enecuticn of such an 
order should be to the High Court at Calcutta 
{Ghaynier^C. J.) LaljiSahu^' Eai Baha- 
dur Baijnath Goenka 

2 Pat. L. J. 684= (1918 1 Pat. 49=4 
Pat, h, W. 133=^3 I. C. 457. 

■ 0. 46, Rr. 1 and 3 — Invalid reference-'- 

Opinion, net binding. 

When a referance is incompetent unaer S. 
617 of the C. P. Cede any cpinion espressed 
upon such a reference could not operate as 
res judicata and doss not bind the court in 
subsequent stages of the litigation. [Mitira A. 
I. G } YESEWANT E.^0 V. DATTATRAYA 

Krishna. 45 1. C. 201. 


’-0. 44, R. 1 — Application for leave io 

appeal in forma pauperis — Rejection of — Re- 
jusal . io give permission to pay Court fee on 
m-emorandum of appeal-^Failure to exercise 
jurisdiction — Revision* 

An application was presented with a memo- 
randum of appeal for permission to appeal as 
a pauper hut the Court had rejected the appli- 
cation and refused permission to put in the 
necessary oourt-fee oq his memorandum of 
appeal. Held, that the court had rejected the 
application for leave to appeal in forma 
^ens and not an appeal and it had failed to 
exercise jurisdiction in refusing to allow the 
petitioner to pay in the court fee for bis 
memorandum of appeal. " (Tudball and Rafiq, 
JJ ) Mueammhd Faezane ALI V. Hahat j 
AXH. 40 All, Sai^lS A. L. d. 309 ! 

=45 L C. 29. 

' ^ — 0 44, R. 1 — Leave io appeal io Privy 

GemteU in forma pauperis— Grant of— Juris- 
dictiem of Sigh Court— C. P. 0. O. 44, PI, 1 
Applicability. 

The High Court has no jurisdiction to grant 
a party leave to appeal in forma pauperis to 
His Majesty in Council. 3 Pat. L. J 179 
iolh 0. 44, R. 1 of the C P, Code does- not 
apply to appeals tc His Majesty in CounciL 
[Oldfield and PhiPiips,JJ.) Amba alias Padma- 
YATI r. SHEINIVASA KaMPTHI. 

42 Mad. 32=35 M. L. J 258= 
24 E., L. T. 207=8 Ii. W, 469=47 i. C. 646. 

— *^ 7 — *0. 56, S. 5— Yaluatidn of subjeoL 
^ maifet-~I) 6 terminatioii of, by trial Court 
^ during for assessing pd$ader?a fee— 

VtO^ustidn not ohjeetad to—Party not entitled 
to hayea subs^uently. See Q p, 


0. 47, R. i—Devim— Grounds foy — 

Mist ale of late — 'Any other sufficient reason^ 
meaning of* 

A mere mistake of law is not in itself a suffi- 
cient mistake or error apparent on the face of 
the record so as to form a greund for review of 
judgment. 

Where the mistake arises from the negligent 
conduct of the applicant for review, the mis- 
take cannot even be pleaded as “any other 
sufficient reason,’^ within the meaning of 0. 
47 R. lof theC. P Ood^iFleicher and SnAther, 
JJ.) Hazra Sardar V. Kunja bee ary Nag 
CHOUBHURY 44 I. G. 161. 

, 0. 47, Rr, 1 (1) and (2) and 0. 41, R. 

11 — Review, after dismissal of appeal under O. 
41. R. 11— Review by a co-deft, after dismissal 
of appeal preferred by deft.— DismissaJ of 
appeal, eSect of, upon decree appealed 
against. See (1917 ) Dig. Cob. 804 ; Chandra 
Kanta Bhattacharjee V* Lakhan Chan- 
dra Chakravaeti. 

21 C. W. N. 430=27 C. I^. J. 540=36 I. G. 460. 

0. 47, R. 2—Revietv — Discover?j of 

new matter — Subseg'uent decision of High Court 
\ mi‘ appeal from decision of lower co-urt, 

I The judgment of the High Court in an 
appeal from a decision which the lower court 
is petitioned to review, is a new and important 
matter which the latter court should consider 
; in deciding the question of review (MuUkk 
and Aikimon, JJ*) KlSHEN Deyad Rai v* 
MUSSAM4T KULPATI KUBR, <194S) Pat 238 
. =3 Pat, L. J. 372=^ 1. 0. 316. 

- . ’^7, R. 4(2). (b)— 

. proof of absence of fiegliye’iwe. 
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l '34 


c. r’. 


>JD 5 . ISOS) 0 . 4 -L R. 5 . 


in 0, I'lLVII K. 4 (’2- 
rsfeVfc to ihc ^ 

i,\iLtn'::e jiieiyd. Eud not to 
■e^alt. the recD?d does co 


espressi'Ji '.striet 
.'hi cf iheC.P. 
nri'eorness of th- 
it£ efieet or its 
uch strict 


C. P. COOE :i 9 C 3 3 GH. il. PARA. 12. 

It i' r. ' Ui-'iioD ci fj-ct in j^ch c.i-e -is i: who 
aroth^i i'a’-iiSi intoroi-I in the Ziris^itiOL. 
{■ 7 ;oc; /'rn F-f, 

T\PES\TAai TriWAiii. 46 L C. 321 . 


proof. :bat i.- to say, stich formal admiasibie 
ooideucG, it sb.ll be for the trial court only to 
assass its suSIciciicy. 

Per Kevip. J, The Court ci appeal can 
.satisfy itself under 0 . 47 , K. 4 ' 2 ) (b. as_ to 
’!>hot.ber there was sufficient evidanca oaforo 
the lower court, and whether such evidence 
ha.s been properly appreciated oy it when it 
granted the application, [fjzu /, 1 
and Kej.zo, BA: ZsE:\!ATi-.u v- BAI 

NEMATCLLAhU. 52 Bom, 295 = 

2 G Born. L R. I. 0 14 - 


Sch. 

il paral. ci 

. .,i;— A 

lit jcrencc 

- r.iie of *! c : 

. .-'jss e suit — 

Eu-parte d-'fi 

.7 :ic- -/i-ziuj 

— .hcoJ. V ■voAid — 

Objccdon 10 

czoard—Qiu Si 

[ .'ji/'l Gj J ZLi Ji 0 , Cir.i' 'Zb 

ca-rz r.c raided 

et uny 


The v.zrecincnt tc refer 

to ar'.'itr.'ticn and 

the application to the Co: 

irt feunded uyon it 


must have the concarronc:: of ail the parties 
concerned and ’f ail the defis . including those 
who have not appeared and erntssted the suit. 

I do not join :n the reference t? arbitration, the 
■ award is ■vholly invalid and not only against 
those who joined in it, and :s lioibie to to 


— ■ aside on the application ci ‘;ny of the paitie-t. 


0 . 47 . R . 6 — Zl't; f > ■ ." c.yplica 

AppiLatiu-r. ..c:rd bp cf c. Ucci. cf iro ■ 

J^idije. . Mi? ■: fber .bu: inc ry . rn a voonih's ; 
ltCtvL—-Jiirisd'.c:i‘it~-0rderpcj3ed on rcvie'n:— ’ 
dppC'l. I 

V7here one of a Bench of Vne High Court 1 
Judges who had disposed of an appeal, having ; 
left the CouFii on a month'.s lea’vs. an applica* : 
tior. for revievr of the judgement! htard j 
and dii;n;i.ssed by the remaining Judge. ^ I y , -y 
Held, th 't the learned Judge had no juris- i iJie ..outt 

diction to dispose of the appliottioa by season j «tseq-aent. v 

cf T of 0 .7 of t"e 7' P Code and an I 0ri<i>.t.ctjsct cud .. t-'j, tj.tLltl !Na*I- 

F SS2; EOV CHOWOHI.SV KHAI LJL lIlIM 

9 Cal, 432. Relied on. [SarAcnoyi, C, J. end ! 27 C.. L J. 339--43 i. u lo.. 

Chaiterjea, J ; -JAG AT Chakdra acharya r. | 

SHYAZJA CharaN' BeuttacH.AEYA. ; -Sch- II, para 3— Ar’Bhr.tivii— Cc^r; 


, C W. N 57 E : 2 o C. L. J. ' 33 J ; il C.W. 27 
1152 - C. 1 ( 37 * 13 A ^00 rsf 

An nbjeotion to t.h -2 validity cf any reiereuoc 
as well .13 of the .iward on the ground that all 
the parties to the suit hvi no:- joined in the 
reference although not- t'.ksn in the Court oi 
First Instance undnoo taken sp=eihc:;lly -n the 
grounds of appeal esfore the IHgi: Court must 
be given effect to. as it relito?. t: the yurisdic- 
to make reference and the 


22 C. ft?. N. 55 C =45 1 . C. 999 . j /iHiigriuie for filhig avserd— Azeard nialc 

1 before out filed beJiond tka: date. 

— ?• R- 7 ^;“^ i When a cose is referred to .arbitration, it is 

review— Appei la Court, u c^n onteium Court to appoint a d.i:e -vvithin 

question as to cuinciency 0 : evidence— Review 1 ^ 



45 Cal 60 = 2 l'c. W.' N. 1076=26 C. L- J. 187 

= 42 LG 434. 


0 . 47 , R. 8 — Application for amend- 
ment of a decree of Division Bench— Jurisdic , 
tion of single Judge to amend decree— Court 1 


* -Sch. II Paras 12 and ii—'ArbUra^ 

\ Hon referencs .to three y.’rscr.s — Aicard 


•igned onlh by izoo—VHidiiy — AppUcaik/n 
to ^bi nside c:card~-Lir.Litciio'ii'--Li 7 n. Ad^ 


Where a roforence was made by consent of 


tion or single tiunge j ^ nside •: 

in granting review, if bound to rehear whole ; 
case- Rehearing of case by single Judge with- 

out authority from Chief Justice— Junsdictioa. ' \Vn^r>, a r,- ". a a 

a916)DlG. 0OL.34S. GOUE SU^^ 9 ER : P^^^ies to Inree arDitrAtore^ 
BHOWSHGK V . rakhal Raj Bhowmick. 

20 C. W. N. 1169=27 C. L J. 326 = 

34 I. C, 592 . 


VW 

passed on the award signed only by two or 
them. 

Held, that the award was illegal and must 
bo set aside. The period cf limitation, uudor 
c t'* uruLciu.- ; Art. 15 S of the Lim. Act does not apply to 
nicening 0 /. ■ proceedings under cl. 12 - or cl. 1 4 of Sch. II 
■ of the C P- Code and there is no limitation 
for making applications to remit an award for 


— ^Scij.U, papa i'-’BeJerence arhitra- 

cioH— ‘h 4 ?I ihc parlies interested,’'' 

^Test of. 

The words ‘‘all the parties mterestea in 
para 1 of Sch.'II of the G. P. Code mean that '• reconsideration cf the arbitrators owing do 
all tiie patties interested in the litigation only : some objootion to the legality of ttie award 
- need be patties to the application for rofereucs being apparent on the fice of le. ( 191 : 3 ) AI. \\. 
to jirbittation# . 
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C. F. CODE, (1903) SGE, II, F&R4. 14. 

The facti that an award bore only fehe signa- i 
trare of two out of three arbitrators is an j 
illegality apparent on the faee of the award. S3 ; 
Cal. 498 foil {Spencer, J.) ^.lAMIDI APPAYYA i 
t' Yedem Venkataswami, I 

24 M. L. T 102=:^8 h. W. 171:= 
(1918) H. W. K. 477=47 I. G. 597 ' 

— — Sch. II, para i^—Arhilratum—Kx- j 

parte aboard — Failure of one of tus parties to ; 
appear — Award without evidence^ | 

A reference to arbitration provided that the 1 
arbitrator should determine the case after j 
hearing the evidence and that if one of the | 
parties failed to appear before him, he should | 
have power to proceed to hear the evidence cx- | 
'parte. 

Held, that on the plS’s failure so appear | 
before the arbitrator on the day fixed for trial, ; 
the arbitrator could not mate an award ^ 
without taking evidence but should have | 
proceeded to hear tbs evidence of the other i 
side. . I 

Held^ also, that the award so made without | 
taking any evidence could not be set aside by ' 
the Court on the pli!,’s application under O 9, | 
E. 9 of the C.P. Code, but should be remitted 
under para. 14 of Sch. IT, C. P. Code to 
the arbitrator for re-consideration if a proper 
case was made out by the plfi. to excuse his 
absence before the arbitrator. {Fletcher and 
Smither, JJ.) G-opal Chandra Das v. Kshe. 
TEA Mohan bhuia. 22 G. W. H, 933= 

46 I. C. 195. 

I 

— -"Sch. il, para. 14— Award -Not based 

on any evidence— Bemission to arbitrators 
See c. P. Code, s 115 and Sch If Para 14 
22 0. W, N 933=46 I. G. 195* 

Sch. 11, para ii (c)— Private refer- 
ence — Six arbitrators appointed--^ All arbitrators 
mt iak'hig part in the proceeding s—Atmrd in- | 
valid, ' 

Certain disputes between the plfits, and defta, 
were referred to the arbitration of six arbitra- 
tors, the decision in the case to be according to 
the 'Verdict of the majority. The arbitrators 
met on two different dates, but on neither of 
those dates was any award drawn up. The 
arbitrators of the dafts. did not agree with 
those of the plffs. and they withdrew from the 
arbitration taking witlithem the records of the 
depositions of witnesses Thereupon on a third 
data the arbitrators for the pLffs. recorded the 
evidence afresh, and took fresh proceedings in 
\ the absence of the defte* 'and their arbitrators 
and gave an award. Held, that all the arbitra- 
, toTfl nothaviugtaken part in the fresh proceed- 
iij^s on the third date, the award so passed by 
the arbitrators, was invalid on the face of it 
under paragraph 14 {c),Seh Ilof theC. P 
{Tud&all and AMid Haoof, JJ^} EaDI 
CJSABAN PANDB (GDFT' NATS MiSSA, 

G 307=45 L C. 34. 


G- P. CODE, (1905) SCH. If, PARA 15. 

— ^Seh 11, para 14, cl (o',— Scope and 

effect of — Award— Valid icy —Ulegcliiy patent 
oti face of a, icJiat is— Award hewed on crrotic- 
ousview of la.ic— Effect— Anglish lav: consi- 
dered. 

In a suit by a member of a Hindu family 
for partition of joint family properties in which 
the defence was that the plff was born blind 
and was not, under the Hindu law, entitled to 
any share, the parties referred to arbitrators 
all the questions of fact and of law in diffe- 
rence between them and the arbitrators decided 
that plff was entitled only to a life interest in 
his share of the family properties. Ou objec- 
'tion taken to the validity of the award on the 
ground that it was illegal on the f-ice of it 
because it proceeded on the erroneous view of 
law that, though plff was not born blind he 
was not entitled to his full rights in the 
family, helddthat the arbitrators having acted 
honestly and to the best of their judgment 
their award was not invalid under S, 14, cl. 
(c) of Sch. n of the Code. 

Scope of S. 11 cl. (c) of the Code and the 
English Law on the subject considered. [Sesha 
girl Iyer and Napier, JJ) MADEPALLI YEN- 
KATASWAMI v MADEPALLI SURANNA, 

41 Mad. 1022=34 M. L. J. 323= 
24 M. L. T. 60={1918) M. W. N. 482= 

8 h W. 208=45 I. C. 644. 

Sch II, para i^—Arbitraiian — Be- 

f used of one of arbitrators to act — Appointment 
of new arbitrator— Poiver of — Practice. 

The appointment of a new arbitrator, in 
place of one who refused to act must be made 
by both the parties and not solely by the 
party who has bean served with a written, 
notice under the concluding portion of pars 5 
(1) of Sch II of the Code {Slmh Din J) 
Gharta EAM V . Sajan Mal. 

112 P. R. 1918=48 I C. 395. 

I ‘Sch. li, Paras. 15 and 2i-Arbitraiimi 

\ — Reference to, by gmrdian of a minor— 
i Guardian revoking submission — Nobody to 
i protect the - interests of the^ ynitior — Aiva7'd 
; passed, validity of — '‘"Otherwise invalid'^ m li. 
j 16 meaning of — Whether ejusdem generis— 

! Whetfwr passing an award wider such circum- 
I stances, miscondtcci on the part of the 
I arbitrator. 

j Where the plff. sued the Ist deft, his 
brother and the 2nd deft, the minor son of the 
1st deft* for filing an award partitioning their ■ 
family properties and for a decree in terms of 
the award, and it is found that the nest day 
after the submission the first deft, who was 
acting as the guardian of the 2nd deft, gave 
notice to the arbitrator revoking the submis- 
sion and thereafter he did not appear at all in 
the' proceedinga and the arbitrator ' proceeded 
to make the partition, no one being there to 
watch the proceedings on behallof the minor 
aad'to protect hi$ interests^ the awaid is not 
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G. P. CODE, <1903) SOa. II, PARA, 15. C. P. CODE, (1908) SCH. li. PARA- 17. 


binding on th3 minor, and no daoree can bs 
passed on the award and the snit should be ■ 
totally dismissed. 

An award is not imo jocLo invalid if it can- 
not be shown to be benedcial or advantageous 
to the interests of a minor v.'hose claims are 
referred to abitration. • 

Per AbdvjT Bafiiroo, J . — It is open to a 
minor by a suit instituted either titrough a 
guardian or when he attains modority, to ; 
impeach an award if he can prove that his : 
guardian was grossly negligent or acted ^ 
fraudulently in conducting the proceedings i 
before the aihitrat or. ; 

The facts set out above bring the award i 
passed under these circumstances under tne | 
class of awards “otherwise invalid’’ within i 
the meaning of cL (c) of para. 15 of the 2nd i 
schedule to the C P. Code. 

The words “or being otherwise invalid” in ■ 
clause (c), should not be read as cjtisdcm i 
ge 7 ieris with the other cases mentioned in , 
that clause and are not restricted to cases j 
where an av/ard is bad on grounds like want of ! 
Jurisdiction; on the other hand they are meant 
to include ail cases of invalidity on grounds 
other than those mentioned. 

Per Oldfield, P— Arbitrators will fail in , 
their clear duty and be guilty of misconduct if ; 
they do not secure for each parry an oppor* 
tunity to present his case. 

The duty of the arbitrator in the circum- 
stances mentioned above, is to refrain from \ 
passing an award so long as they are deprived | 
of the power of passing a Just one and either 1 
to adjourn the proceedings in case a ohage in I 
the representation of the minor is probable or | 
if one is not probable within the period speified j 
for the return of the award, to refuse to act 
The arbitrator’s failure in this duty amounts 
to misconduct. 

Under S. 21 (1) of Schedule II of the Civil 
Procedure Code the Oouri must be satisfied 
that the matter has been referred and must 
also enquire into the validity of the reference. 
In such an enquiry, the question of the bene- 
ficial nature of the reference to any minor 
concerned can be raised. {Ahd:o' JBcJiim and 
Oldfield, JrT,) LaksHMINARATANA TaHTRI n, 
KAMOHANDRA TASTRI. 34 H- L. J. 71 = 

23M. L, T.89=45 I. C. 763. 

Sell, n, Paras. 15 and 15— riJMyrZ— 

Deci'ec in t^ns oj — Appeal if competent. 

Where a case has been, referred to arbitration 
no appeal lies from the decision of the .Court 
if it is not in excess of or otherwise than in 
accordance with the award. 

■ A decree made in accordance with an award 
cannot be chaDenged by way of appeal on the 
ground that there is no valid and legal award. 
{Drake, Brockman, J. C.) Shiva Prasad 
SINGHAI'C. LACHMA^^ PRASAD. 

. 46 1. 0.785, 


Sch. II, paras. 17. 20 and ^i—Scepe 

of— Application to file cicaed made oeforc dclA 
very of aioymd — Crdtcr if apjcr'rV.e — Materiel 
irYcrndarliy in praeedi'igs — Revision 

Para 20 of Sch. 11 of the C ? Code prescribes 
the procedure to be foifcwed in respect of an 
application for filing an award which has 
already been made without the intervention 
of the Court, and does not apply to a case 
where up to the date of filing of tbs applica- 
tion the arbiiraiors have not made the 
award. 

The parries to a dispute entered into an 
agreement to refer it to arbitration and after 
the commencement- of the proceedings by the 
arbitrators but before the delivery of an award, 
plfi. made an application under pi^ras 17. 20 
and 21 whereupon the Court made an order 
directing the award to be filed in Court. 

Heidf that the order was not one under 
paras. 20 and 21 and was not, therefore, ap- 
pealable. 

A revision lies against a decree based upon 
an arbitration.. Award on the grcaad of mate- 
rial irregularity must have reference to the 
proceedings o£ the Lower Court and not to 
those of the arbitC-ition. 22 P, E. 1903 foil. 
(Scoit SrdUh, B) ALLAH Dlls t; BadSHAH 
BEG AM. SO P. W. E. 1913=45 I. C. 647. 

Sch. II, para. 17 Application io 

file agreement to refer lO arbitraiior^ — Death 
of two arbitrator^ bejorei application — Bejcciion 
of application. 

An agreement to refer to arbitration becomes 
ipso facio inoperative by the death of the 
arbitrator before the agreement is made a rale 
of the Court. Five arbitrators were named in 
an agreement to refer to arbitration and two 
of them had died before an application was 
made for the filing of the agreement to Court. 

Held, that the agreement became incapable 
of performance and could hot be filed in Court 
S All. 340, 17 Had. 49S, 21 M. L. J. Il5l dist. 
42 I. C, 911 rel {Scott Smith and Le Rossignol, 

: BJ.) MOHAIh LAL V. DAMO0AR das. 

I 71 p. R. 1918=44 I. C. 866. 

; Sch. ii para .20 — Arhitraiion—Frivaie 

reference — Filing of aioard-Comt functus 
officio thereafter, 

Idle powers of the Court in a proceeding 
under para. 20 Sch. II of the C. P. Code are 
exhausted as soon as the Court decides either 
■ to file the award or refuses to file it. [Kanhaiya 
I Lai A, J. 0.) CrDE EAEBH SilyGH v. GEGTTA 
{ SlKOH, 5 0. L. J. 471=47 I. C. 960. 

; -Scb. II para. 20 — reference to arhitra- 

; tion out of court — minor plaintifi represented by 
his mother and guardmn applying to court for 
decree in terms of award — ^D^ree passed with- 
out reference to O, 32 R* 7 — Validity. See 
I 0. ;P. CODE O. 32 . S . 7. 20 Bom. L. R. 970. 
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C. P. CODE, ^303) SCH. il. FABA. 20, 

— “Sell, n PaEa. 2C (1) — jyrAtraiioii — 

Atuard — Aoohcatio:-i to file onvurd Ocuri— 
Airzrd setiA.n o.ii Ai'iYcs of panies in oori- 
mliiifd land hut -nA actuaUv partilAmihj it 
[: fih' aicard in Civil Court, 

An award wliich does nofc partition agricul- 
tarai land but merely settles the shares of the 
pa ties therein, may be filed in Court. S. 158 
(2) (svii) of the Punj-ib Land Revenue Act is 
no bar to the filing of the award. {Scot-Sruiih, 
J.) JoviNB Hal t. AIuki Lal. 

79 P. L R. 191S=31 P. W. H. 1913= 
35 I. C. 166. 

— — ^Sch. IL Pai*£,. 21 — Award— Reference 

to arbitration by guardian of minor’s interest 
— Court’s duty to see if reference is beneficial 
to minor. See C P. CODE, SCH. II, PARAS. 15 
ANI>2i. 33 K. L. J. 71. 

■ ^Sch. Ill Para. 2 — Saledced exccuU 

ed but not registered — Grant oj Collector's 
■permission hejore registration — Sale valid. 

Plfi. sued for possession of property under 
a sala-deed executed during the pendency of an 
attachment when the execution proceedings 
were before the Collector, He accorded his 
sanction to the sale after the execution bus 
before the registration of the sale-deed, 

B.eld, that permission having been granted 
while the sale was incomplete lor want of re- 
gistration, the sal© waa not void, (Batten. A. J. 
C.) Pabwatbao V, Ramji. 45 I. C. 230. 

GO-fiEIBS— Liability of, joint— All heirs to be 
impleaded in a suit by creditor of deceased. 
See CaKTSACT ACT, S. 43. 

22 C. W. N. 289. 

Payment to one— Not a good dis- 
charge . of liability. See ContbaCt act, 
8, 45, 7 L W. 221. 

— — -Rz^ic against €7i6 for arrears of rent^ if 
mainta-ivnible. 

A landlord cannot maintain a suit for arrears 
of rent against one of several hairs of a deceas- 
ed tenant without joining the others as defts, 
S. 43 of the Contract Act has no application to 
such a case. [WcodroJ/e and Smither^ JJ.) 
SIBA KRISHA SABMA V. JAGAT CHANDRA 
TALUKDAE. 45 I. C- 732. 

;CO''lIOBT(JAGSES-^Pa^?? 2 ^jtf. bp mortgagor to 
Q^if mn give a full discharge of mortgage 
n dj^bA'-Oiher niortgagee if hound by it— Bf feci 
on ttt€ inkrcbL . o; the mortgagor giving the 
dihOharge, 

; Payment to one of several joint creditors 
doaa not necessarily opemte as a discharge oi 
the debt in so far as the other creditors are 
aozisaniGd.. 20 Alad. 461, doubted : Poioeti v. 
'Bf'emmrsi (1901) 3 Ch. 160 13 G. L. J. 3; 
17 ai4.J, .E72 .SC.:L. ' J.'ssSief. - 


, CO-MOEXaAC-EES. 

In the absence of any evidence or circum- 
' stances wh-ch vrouid justify a contrary infer- 
ence, it will be presumed notwithstanding the 
, form or the obligation that a debt due to a 
; number of joint creditors is due to them in 
. severally. 

, Where aiter relations between co -laGrtgagess 
j had become strained, one of them aoknowL 
•; edged receipt of the payment from the mort- 
i gagor and gave the latter a discharge irrespec- 
'! tive of the mortgage-debt; — 

i Held, that the discharge operated as a valid 
j discharge in'respeot only of the share of the 
j mortgage money due to the co-mortgagee by 
i whom iz was given. L¥ R. Chatterjea and 
j Neivhould, JJ.) SHAIKH HAKIM i\ ADWAITY 
I GHAKDEA LAS Lalal. 22 G, W. N. 1021. 

j g — ; Ririhi to the mortgage money— Saiis- 

' faction oj the claim of one of the mortgages — 

! Best entitled only to his half share of the 
. mo'tiey- 

■Where money is advanced by two co-mort- 

■ gagees without any specification of shares, the 

; presumption is that each of them advances 
[ half the m^ney. If one of them accepts satis- 
I faction of his interest as mortgagee from the 
[ mortgagor, the result is that the only mort- 
; gage interest outstanding is that of the other 
; co-mortgagee which extends to one -half of the 
i mortgage- money. {Lindsay, J. OA RAM Batt 
j V, Deota din. ^ 43 I. C. 624. 

I COMPANIES ACT (¥I of 1882), S. 169— Com. 

I parlies Act {VII of 1913), S'. 284, effect of— 
j Appeal against order directing prefermtial 
j payment to creditor — MamtainabilUy , 

1 Every company the winding-up of which 
j commenced before the Companies Act of 1913 
came into operation must be wound up in the 
same manner and with the same incidents as 
if the new Act had never bean passed. 

An order directing a preferential payment to 
be made to a creditor of a Bank in liquidation 
relates to and is an incident of the winding, up 
I and the right of appeal against such an order 
j is also an incident cf the winding-up. In the 
case of a Bank the winding-up of which com- 
menced before the coming into operation of the 
Act of 1913, an appeal against such an order 
without complying with the provisions of 3. 
169 of Act, VI of 1882 is incompetent, 
j {Richards, C. J. and Banerfea, J.) THE 
People’s Indesteial Bane v. Harkishen 
! LAL. 46 a: L j. 70=43 I. C. 642, 

■ (YII of 1913), Ss. 2(9) and 37- 

j Manager, meaning of. Sse (1917) DIG. COL. 

- 313-'. Basant Lal v. Emperor. 

^ 37 P, R. (CP.) 4917=33 L C. 791— 

19 Cr. I*. 3. 21S, 

S. 103 (1). (b) — Allotment - of. share- 

“ as fully paid-up otherwise than in cash ’*-r- 
> Meaning. See (L917) COL. 313 ;II?HODAPEUZA 
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CO ;E5 AGl, S 135- GCT^PA^Y 

KuL'T^‘:k Co:n:'a:,\ TiIf: FiTJ^isTJUi; 0/ 

JOT\'! .digc^: CO}::a:s:e^. Madkas 

ii Mr.d. 307^33 H. L J 
47A^aSi7; M. W. K 77 d--:^ 6 L. W. TCS- 
i2 :. C. 674 




a 134 , 4 }-i:ireotor— -L)3NiDltiniilin^ 

biilance sheet — No ^aneLii ra-'-aiiHv held — 
On'ence — Ji-icisdicticn to tr\ . See Die:- 

COL, 314: DELLNLiiA -Nath Das -j. I-.e- ' 

GTSTiiAE or Joint Stock companik:^, 
13ENGAL. Cal 436— 

22 C V*. N. 36 = 2T C. L. J. S5= 

4i i. C. 207. . 

■ S . 13 3— VV i E u : D u p -- l' uily pr. : S up 

share- holder— Ceutiibutory. flJlT/ DIG. 

Col. 315. IMPE;:: iL Oil. soap anl olnepal ' 
and Co. in R.^ai Ciianp. 

31 ?. Ii;‘l7 = 9 P. L. R. 1913- 
3'5 i. C. 930 

£. 171— c? n: - 

r-.'CAi.s: Cc.kyii'.:;. iu $ui: Ijc.'nkto;. ii 

Au appeal or au applicaiioLi for reTisi^n aris- 
ouVof an uc'Jcn brought ly a Company 
dees net coins 'ivithin the purviev: ci S. 171 of 
the Indijn Ccinpanies Aet and iUch appeal or 
appiicatiiE can be instituied ur proceided v.ich 
without the leave of the Court '31 ? R. 1319 
diss. 85 Law Timcsi HI loll. {Cnyris. C- ^ . 
Shedi Lai ay,d JJrocdiraji. d'J.) KiSHAN 6 INGH 
V. In DC STRIA L Bank or India, Ltd. 

62 P R. 1918—32 P. L* R. ISiS— 
47 LC. 392. ’,F. B.). 

S. 171— Oo?n/]riL;/— L’y ;i -L-* ave 

1: c. ntiruue suit rjjnimt Ooynpanji :-j nyici vj,ier. 

10 he (!lvi7i> 

Under S. 171 of the Companies Act. leave to i 
continue an action should as a general ruie be ; 
given only where some question arises which ; 
cannot satisfactorily be determined in the . 
winding up prcceeding.= . [hroadvu'i^. J.) \ 
.JAWAHIR SINGH V. Si INNING AND ^VEAV^NG 
AIILLS CO. LD. 93 P. R. 1918= 

170 P. W. R. 1£18=47 I. C- 1C05. 

- — Ss 136, 199, 2C0 and. 201— cyJcr fj 

payriient ur-der S. ISO— Ria/ii enfrrcc^ ricLi 
oj tran^jeree — Appllccilic% / v rt’^oanSiijn 
2\eces'iii7i — Lt nhUh etmrt ?misi be jnede—C. F 
CC, Or. 21, liM--'A}Jp:icab‘liiiii. 

A& in the case of decrees so in the case 01 
orders of payment under S. 156 of the Com- 
panies Act, the person to apply for the aiforce 
ment of an order or decree is the person in 
whose favour the order or decree has been 
made or passed. 

An assignee or transferee cannot make such 
an application unless and until his name has 
faeon Bubstitued for that of fehe person in whose 
favour the deoree or order has been passed or 
wade. 


.Dcc-al y,:o\ 

L L - C. ■ F,! tbere- 

. f-DUC : a:: .“de" udLs. 5 Ito zi the 
> Act in L.*- instance, 

tbo C.DU': wLLA ma-ia the order. 
J ■ \rva Rvn V. rOF^T Ram. 
92 ? R, :SlS=lb3 r W R 1318= 
47 I G 997. 


— S 235 — rnnd — rositim ci Secre- 

larv— X-'icccvd'Lf*'-. under b. J3o Sc: COM.'AN>l 

ji W. N. 4. 


lore i t'v 
Comp..- 
apply 1 
i.ilr . 


-S. 2'3 


V t. r — - 


-CnU 


rS- 


tirr.eS r.- Sce—S'e c'> 

Before an cfder L'on oe luade t:r a call on 
C'3ntric-;:corie.e there -hculd Is a cstlticn to 
the Court a£ required hy rule 5S of the rules 
made by the Chief Cour': un,.er 3. 2i0 ci the In- 
dian ‘.ompanier^ Act ICid, Tiid notice in form 
31 shcuicl be served four cic-ur days before rhe 
date of the hsiring 0:1 each c-cntrCoutory. un- 
less the Judge direct.- tL:t per.sonul rervicc 
be dispensed with and ad ■'ertisemsnt in form 
I 35 fchoald be sul.-ntiued therefer. In Ihe 
' later case the .id vertiserceno should be pub- 
lished in suSeient tbrne to auable absent 
. contributories to ccmecctbe Court in response 
i to the genci'ai nctioa and show' cause. If these 
' Os.-eunial rules are disregarded, the order for a 
' call cannot ce maintained. 'Sitadl Lal^J) KaJ 
Ku:.TAE Gri-ta nandaN'Bingk V. National 

iNisCKANCE AND BANKING COMPANY LTD. 

1 P. R 1918=45 I. C. 139. 


5 . 234— riifccc of— AppeJ a gains!, 

order diiecring preferential pay men r to credi- 
tor— Nob insincainable. when w:udiu]j up com. 
raeneed before the Act, .virhout complying 
with the provisions cf 3. 169 of the ola Act, 
Set COMPANIFS ACL, S, K-J. 

43 1. C. 642. 

COMPANY— .-tj^p/bC'aao/i /;/ in name 

of }.€*‘i:Z'n ijrAer aisMlun-— Ferae r.J, 'ioliliitu of 
c.i)pii‘.eni, — Lyri>.'dri,i:cyi — Pzicer io AUr Usi cf 
cc •fSjriluicTie.^. 

I: a peJ3\..n applies for shares in a company 
in the name ci another under disability, the 
applicant i.s personally liable. 

Held, that a father purchasing shares in 
the name 01 his minor son is personally liable 
and that ihe list cf contributories can be 
altered by substituting the name of the father 
for that cf the son, {Shadi Lai, -T.) Behaki 
Lal V. Official liquidator amritsap 
Bane. 51 P R. 1918=46 I. C. 432. 

Dividend — Deposit receipt m favour 

of several depositors— Liquidator not bound to 
pay dividend to one or more of the joint hol- 
ders of receipt of fixed deposit without obtain- 
ing discharge from all of them. See COMPANY- 
LHQUIDATOS. 28 P. R. 1918, 
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- , — — Secretory — i^osUicoi ond staios 

of—Eelerdicn of fond roo^iey—Liabilitj for 
inkre.d. — Extent of liabdiiy of arjent ccmyarcd 
— doyiyoyiits Act of 1913, ,S^ 23d — Effect. 

An agent retaining money which he ought 
to pay o\er to his principal but which he has 
not been called upon to pay is not, in the 
absence of any other circumstances, liable to 
payduterest cn the money retained by him 

The Secretary of a Fund is not a trustee 
but is a mere agent of the fund, and his 
liability for interest on the fund’s money 
retained by bim is the same as that of an 
ordinary agent, except in proceedings taken 
against him under S. 233 of the Companies 
Act of 1913. [Spencer and SeshcLgiri Aiycr, JJ.) 
VALLIAhIMA V. RAMASWAMI SEBYAI- 

(1918) M W. S. 1=42 i.C. 219. 

— Libel in newspaper — Liability of 

directors of Company— Contempt of Court 
See (1917) Dio. COL 318 : Ambita Bazaar 
PatrisA. In tJie matter of. 45 Cal. 169= 

21 C. W. K. 1161=26 G, L. J 459= , 
45 I. C 338=19 Cr. L J. 530. 

. -Lig'iiidcition — Agreevient to take pre- 

ference shares on ondition that applicanl was 
to get an appointment under ihe Company — 
Stores allotted tout no appointment given—No 
calls paid hy applicant-- Applicant tvlieiher to 
he treated as cenirib^Uory for ihe preference 
shares — yedid allotment of shares. 

The applicant agreed with an agent of the 
deft- company to take up 400 preference shares 
of the Company on condition that the Com- 
pany would appoint him as their Cashier in 
the new branch to be opened at Lucknow. He 
also paid at the time Rs. 500, being the appli- 
cation deposit for 100 shares only. The 
shares were duly allotted to the applicant on 
the 5th December 1910 by the Directors of the 
Company who were fully aware of the agree- 
ment entered into between the applicant and 
the agent. As the post of the Cashier was not 
given to the applicant, he did not pay the allot- 
menn money, which was Rs. 15 per share, Hor 
did ha pay the further calls which were pay- 
able in three monthly instalments of Rs. 10. 
Later, on the 3rd May 1911. the applicant 
wrote to the Directors of the Company repudi- 
ating all liability for the 100 shares and de- 
manding back his application deposit. The 
Directors wrote back on the Sth July 1911 
informing the applicant that all tiha arrange- ; 
ments were to be deamed cancelled. On the ' 
7th July 1911 however, she applicant paid in ; 
another Rs. 509 to the Company which ware | 
to be taken as the application and allotment ' 
money for the 100 ordinary shares. The 
shares were allotted cn the 7th August 1911. 
The Company having gone inco liquidation, 
the applicant was put down as a contributory 
with respect to the 100 preference shares as 
well as IQO ordinary shares and was called 
upon, -to pay palls on the said shares. 


Held, il) that, as regards the preference 
shares, the applicant was entitled to be struck 
oS the register of preference shaia-holders and 
could not be called upon as a contributory on 
that account inasmuch as he did not intend 
to agree to become a member in praesenti as 
from the 5fch December 1911 ; 

(2) that in respect of the ordinary shares, 
the applicant was rightly placed on the list of 
I the ordinary share- holders and was liable to 
be called upon as a contributory, since the 
whole transaction was complete and the allot- 
ment was made on the 7th August 1911, 
[Beaman and Heaton, JJ.) Raat.anbkai v- 
GHASIEAM 20 Bom. L.R.692 

=46 1. C. 672. 

— Liquidation— Payment of call as con- 

f tributory by pledge of shares-' Pledgee not 
I entitled to recover call money from pledgor. 

' See (1917) Dig, Col. 819; PiRTHI GRAND JlY 
Raj f. The Standard Bank, Ltd. 

42 Bom. 159=19 Bom. L, R. 341=40 1. C. 167. 

- — Liquidation — Questions settled hy 

liquidating Court if liable to be re-opened by a 
regular suit — Beview of order after appeal 
rejected. 

Questions decided by the liquidating Court 
cannot be re-opened by a regular suit. 

A liquidating Court cannot review its order 
! after an appeal from that order has been 
; rejected by the Chief Court as barred by 
1 limitation* iCJievis and Shadi Lai, JJ.) 

! Kishen Das v. Oppicial Liquidator, 
Doaba Bank. 40 F. R. 1913= 

60 P. W. R. 1918=45 I. C.84. 

—^'^LiquidaiC'} — Deposit receipt in famwr 
of several persons— Payment of dividend to one 
or more 

A liquidator is not bound to pay a dividend 
to anyone or more of the joint holders of a 
^ fixed deposit receipt in favour of several per- 
sons not payable to either or survivor ” 
without obtaining a discharge. 68 P.R. 1917 ref. 
{Broadway. J.) GOKAL Chand' v . The Liqui- 
I DATORS, Doaba bank. Ltd. 28 P, R 1818 
; =47 P. W. R. 1918=44 1. C. 848. 

I 

1 Right to sue in forma pauper is—C. P. 

CODE, 0. 33, R. 1 Expl 3 and o— 'Person— 

; Meaning of. See G P. Code, 0. 33, R. 1. 

34M,LJ.421. 

Shareholder — Contribuiories—Frcbiid 

or misrepresentaiioyi—Iiatificaiion — Cent ract, 
Act, S. 19, exceptiem— Shareholder , if can 
repudiate shores after corfimence77i€ni of 
liquidation. 

One K. S. applied for 13 shares and 90 
' shares in a company in May and August 1911, 

! respectively, the shares were duly allotted to 
j him and he also acted as a director and was re- 
f appointed after resigning the oihce onco 
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attended the meetings of the Board of Directors 
and also the general meeting of the share- 
holders signed the report issued by the directors 
in June 1913 to the ehect that the company 
v/as a profitable concern. He also avcted for a 
short period as the manager oi thecomp-^ny 

Held^ that upon these facts even if the 
contract to take shares was voidable upon the 
ground of fraud or misrepresentation, K. 3. 
ratified the contract and was consequently pre- 
cluded from denying liability as a contribu- 
tory. 

As regards the purchase of 90 shares, 
K. S. being ^already a share holder of the 
company and having the means of discovering 
its financial position, even if his consent was 
caused by alleged misrepiesenfcation or fraud 
the contract was not voidable under exception 
CO 3. 19 otthe Contract Act. 

After the commencement of the winding-up 
proceedings a shareholder cannot have his 
contrat to take shares set aside on the ground 
of fraud or misrepresentation unless he has not 
only repudiated his shares but has also taken 
proceedings to hive his name removed or 
asserted his right to repudiate them in an 
action by the Company bo enforce calls upon 
him before the commencement of liquidation. 
(Shadi LaU J.) Hakim Eai n. KhAbae 
SIKGH. 42 P. R. 1918-46 L 0. 21. 

-Shareholder — Debtor becoming — 

Chii'ge on shares for debts of Company. 

(1917; DIG. COL o2u : CHUNDOOBC PBK- 
EAYYA C. SREE VEN'U gopala eice Dac- 
'I OR V CO., ltd, 22 Ivl. L. T. 520= 

■ .1918'; M. w. K. 51=7 L. W. 114= 
43 1. C. oOS. 

— Sharo-holdti’s — Sale of shares through 


COMPROMISE. 


ticn 


' — Assignoueu: — Sr:iuger ’ 
See assig-:73is:-:t . 


len can cues- 

43 1. C. 74 

-Cinim jiiitsi 


'"^Curi^i-derciiicr . — F/oof c,f- 

bt bona fide — 7inya oThohJ;/ 

■ fCLira 0 b: curbed quardln^i cf ^nfuni by set- 

I ling up a false .rill. 

i A died in 1902 leaving an adopted son Band 
i daughter ? who was married to one G. B. 

I died in IfiOfiDeaving as his heir P's son E, then 
I an infant only two or three months ola. A^bout 
‘ the time certain agnates of A, set up a will 
: Oy A under which they claimed A's estate as 
. irom the death of B, and G and they purported 
I to settle the dispute by a Mimanshapatra 
: whereby G, cn his son'=i behalf, gave up car- 
I tain portions of the estate left by B to the 
other party. On the validity of the jlirnansfia- 
: yatra being chaileaged by B on behalf of her 
I son E in a suit for partition breughr b% her 
j agamst the other party to the deed, 

1 3cld, that though the latter could not be 
expected and were not obliged to prove the 
j will in solemn form in !:he present litigation 
j it was necessary for them to show that there 
was a Will and than upon tha5 will they nad 
a claim which was made honestly and in good 
faith. 32 Ch. D. 266 Ref. 

Held^ on the evidence, that there was no 
will, and the claim put forward on its basis 
was not honest or bona fide but merely a sham 
claim with a view to inducing G to give up 
; son-e of the infant’s property in their favour. 

i That upon the question of the validity of 
j the dlimansdcpctra the posioion of the infant 
, was duTerent from whai would ha\e been G’s 
[ position had be executed the deed for himseli. 

, (CkUiy and JJ ) ExRI'^riN-v CkaN'- 

j DRA Datt i Eov V He:l^a.;a Saxe ui I^andi. 

22 C. W N 453=45 1 C. 477 


comp-iny tshare.s remaining ucsold through 
misconduct of Managing Director who repre- 
sented that shares had been .-Old shareholder ^ . ^ 

nlaced on list. A of c..;nt:ibuto':ie3— Paymon'i- of • , , -'• no.rucii,yn ai2e:Uii>.‘nLyp:rr.(cn- 

^alls'^iu liouidaiion— Suit i.y share-holder to ■ on paiJt.yU ur neposJ ojsyy.. oj nirnu y 

- " ■ - ; — Moe.cu aep>^iti'd Oy rn >.iey crUvr — Mi.'rijage 

’ by deft prelinihiarif ?■'. . f yr 'P'^rta \)ru- 

■ cidiJ. J’. . ^niyr-'n:.se~-Deiree if .cv table. 

In a suit tor dcv.er a decree wa.s made in 
terms of the compromise en:ered into m cna 
suit. The terms were U) That the deft, would 
sell to the plfi. prcpariy worth ids. Ic.GOJ, 1^2) 
tiiat the plir. was lo pay a deposit in court the 
price of the stamp.paper t-he registration fee and 
: another sum of Hs. 15, and it he did noc ao so, 


recover bacs call money. See DlQ. COL 

120 1 NaROTTAM MORAR/I U. lNDjAi7 

Specie B.^NE. 42 Bom. 264= 

19 Bom L. R. 615=41 1 0. 251. 

COMPLAIKT— What is-Reiitioa of objection 
to dismissal of conntar, case if a complaint 
Ste GR. B- CODE, 3s. 2 J3. 20:1, i55. o23. 

3 Pat L *1 346. 


COMPOUHDING— Ofienees out of Court — 
Complainant resiling from agreement befpre 
hearing, efiect — Composition before conipiamt 
is la;d or proceedings are taken — Validiiy or. 
bh’t CK. R- CODE. 3. 3 15. 3i M. Xj. J. 217. 

COMPROMISE— Appeal against— When lies— 
Vakalat concaining power :o compromise— 
Conttruotion. See G9iT) DIG. COL. 323- 

TfiElSALAMllAL i’, SOKK.-VMMAL. 

41 Mad, 233=22 M- L. T. 149= 
41 I. G. 429. 


cUim would sraud uisru^.'-ed with costs ex- 
cept :or the sum of tls. 700 due to creditor ; 
j and '.3/ chat an agreement was to ba executed 

■ Within three months irom dice conlaiuing 
; the terms of the compromi.se. The agieement 
! v?a3 in fact executed and ic ccntuiiied hypothe- 
: cation of the very property which was to be 

■ sold to the plif. by the deft The pin. how- 
; ever, remitted the price of the sump paper, the 
; regieiraiion fee and tiia sum of rts. 15 oy money 

i order to the defc. which wa-s refused by the 
Utter. The plfi. then applied for the executicn 


20 
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of ths cecrse 'ind, ha asked for the eale of the 
property 

Held, that the mortgage was a collateral j 
security and the pit', should eell the property 
to realise his claim as a money decree and 
that the remittance by money order was not 
a ’payment’ under the comptomisa [Richa-rds, 
a. 'j. a^id Banerji, J} INAYAT ULLAH KHAN 

V H’ashmaT''Gllar Khan. 

15 A. L. J. 472=46 1.0. 193. 

— Cmisiruction— Landlord and tenant — 

Coths&ni decree e landlf^td to e]€ct 

tenant on cirh.rjor?— /;d?’ ‘ to sne for 

rent if land is left irastc. 

Under a consent decree between a landlord 
and a tenant, it v.-as agreed that if the tenant 
refused to cultivate the land and deliver to the 
landlord his sham of the produce the landlord 
could eject tha tenant. 

Held, that the clause relating to the eject- 
ment was in the nature of a clause for re-entry 
and had not the effect of depriving the land- 
lord of his ordinary right to sue for the arrears 
of rent due by the tenant. {Bichardeon and 
Beachcrofi, JJ ) PSOBODH CHANDRA klTTRA 

V INDEA CHANDRA CHAULE. 

44 I. C. 925. 

Deerea, embodying matters not relat- | 

ing to suit-'AdmisBibility in evidence—Begis- i 
t ration if necessary — ESect of decree. See ) 
(1916} Dig. Col. 379; Mahabir Misser v, | 
Kanda Kissobe aIisseb. 

27 C. h, J. 533=27 I. C. 640, | 
i 

COlSPROMiSE DEGREE— Appeal-Application j 
under 0. 9, B. 13, C P. G. to set aside decree at | 
the instance of person not a party to the decree i 
’—Order refusing- AppaaUble. Bee C. P. CODE, 
O. 43 a. i (d). 22C. W. N. 57S 

Default — Waiver of by parties — 

Penal clause nor enforceable. Se^ CONTRACT 
ACT, S. 65 4 Pat. L, W. 57, 

— Dis^gnied claim — Fart'm not entitled 

to resile f rom — Eight onl]) o?i ohiB side-^Rslin- 
guisJment of — Effect cf 


COMPROMISE DECREE. 

- — Effect of— Persons not parii^s to it, 

'iiot effected— Appeal by such persons — Revision. 

Ko one can be bound by a compromise to 
which he is not a party. Where after a sale 
in execution of a decree, a mortgage of the 
property applied to set aside the sale but 
compromised claim with t-.e auction purchaser 
and the order of the Court on the compromise 
was as follows. 

“The application for setting aside the sale 
is granted in terms of the salenamah and the 
I sale is set aside. The judgment -debtors will 
j deposit the surplus sale proceeds taken by 
1 them at once for payment to the petitioner.” 

‘ Held, that the order relating to the refund 
; of the surplus sale proceeds was not binding 
I on the judgment -debtors who were no party to 
the compromise and was not capable of exe- 
cution as against them, that there was no 
jurisdiction to make the order in the first 
instance and there was no jurisdiction to 
■ enforce it. 

! Held, also, that no appeal lay to the High 
; Court on behalf of the judgment-debtors but 
: the matter was one for revision by the High 
i Court. (Richardson and Beaclicroft, JJ.) 

! ABDUL Karim v AIeheeunnissa. 

! 48 I. G. 33. 

I 

— 'Hindu widow— fide compromise 

of litigations— Binding on reversioners— Collu- 
sion — Onus of proof on reversioners. See 
Hindu Law, Y/idow. 

47 I. C. 697. 

Hindu Widow — Compromise decree 

against— Reversioners not bound when rever - 
sionary estate not properly protected. See 
Hindu Law, widow. 22 C. W. N. 409, 

Hindu widow— Reversioner taking 

[benefit of— Bar of reversionary claim. See 
i Hindu Law, Widow. 45 L A. 148 (P. c.) 

j Alutatiou proceedings in Revenue 

Courts— Compromise on behalf of minor with- 
I out leave of court — Validity. See C. P. Code, 

! APPLICABILITY OP. 

21 0. C, 220. 


A settlement of a disputed or doubtful claim -Pleader and client — Authority of plea- 

ts a valid and binding arrangement which ths der to oompromifie must be express — Special 
parties thereto are not permitted to deny, prevision in vakalatnamah necessary. See 
ignore, or repudiate. This principle is in- PLEADER AND CLIENT. 45 I C. 324. 

applicable to a case where theta was no dispute ‘ 

to put an end co when the compromise was j —Registration of- Adjnstment of matters 

efiectedand ihe consideration of the com- [ beyond the scope of the suit— Duty of Court 
promise was not the sacrifice of a right but I recording the compromise— Registration un- 
the abandonment of a claim. {Scaiderson^ C. | necessary. Sec REGISTRATION ACT, S. 17 (2) 
J. Woodroffe oa^d Mocker jee J. JJ AIabtam (vi). 3 Fat. L- «I. 2K. 

Bibsiej i;' SsAiKB Muhammad Ibrahim. • . . 

- 28 G. L. J, 366=48 I- C. 561. Registration— Gompromiae of suit in - 

^ eluding property not forming subject natter 
— Effect of — Difierent from a simple : of suit— Admissibility in evidence without 
eonttfcGt. S£9 Contract act, 3. 65. : registration. See EUGN- ACT, S. 17 (2) (vi). 

4 PatL W. 57. i, 3 Pat. L, J. 43. 
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COMPE05S1SE DECREE. 

Regisiration — Nscer-sity for Ccm- 

promise creating hypctheco' icn in suit cn ^ 
ni.ney claim. StV REaiSTEATION ACT. S. 
17.2; (Vi). 461 C 243. 

Registration— KeO'-ud ci Comproma s 

in proceedings of court — AdniisAbility witii 
out registration against. Sec Reoi^TP.ATION’ 
ACT, S 17 [2] ivi). 45 I. C. 331. 

Tarwad-Decree on con:proini,-,e 

Karnavan —OmissicQ to implead liarnavuu as 
such^ — Decree binding on tiie tarwad nevertue- 
less. Sec MAdadar Law, 'laRWARr. 

45 I. C 4S9. 

scoyjtf oj ike su'^t — i-'rci.slm for iK'.^^res: 
co?npro'}nise Kr; in :k-: p:-':: -S. 

A suit for recovery of a sum of money 
interest at 9 per cent per annum vras compro- 
mised on the term ihat if a specitlc'd amoun; 
was paid on a particuUr day, interest .should 
be calculated at 12 per cent, while u' it was . 
paid after that date interest should run at 2± 
per cent. In a suit on the compromise decree. 
Held that inceresi was recover ible at 12 per 
cent only. The agroenient lo pay aher a 
specified date, a rate o: in^erear not cLanied in , 
the suit was outside the accpe of the suit, and ' 
that portion of the compromise was therefore 
invaild. {Skarfuddiy^ c:id Roc, JJ. ) Gauri ' 
DUTT i;. DOHAN THAKCR. 

2 Pat L. J 673= 

4 Pat, L. W. 209=43 i. C. 459 

CONFESSION — Co -accused -EetracLod conics 
sion — Conviction based cu, unsiistainable. Sec 
Evidence ACT, S. 3C il9i3) ?a: 175 

Retraction cl — 111 treatment and 

inducement by poLcs— Onus of proof on 
accused. See BURDEN OF Proof. 

22 C W. N. 509 

CONSIDEEATlON-Pr£a: niiiiicri — Eiidcy:-^- 
imnt of saiisfaciio-L o i c reorc^ju-je deck . 

An sndoisamrut of s^ltisI^^ctioIl cn a inorL- • 
gage deed need not necessarily imp<5rt receipt 
of considei'ation, since the English method ci 
procedure by deed, on the principle that a 
deed imported consideration, had no appli- 
cation in India. [SojU, J. ./. a^uj BoUhelor^ ./.) 
BAl JAYAOAVEI 1-. Purshotamdas sunder , 
Lad. 20 3om. L. R. 177=44 I C, 926 i 

C0N60LI&ATI0N— Inherent power- O In R 
4 0, P. Code, efieot of. See C. P. CODE, S. 101 , 
AKD 0, 45, pv. 4, 45 I. C. 631. 

.CONXEMPT— High Court— Jurisdiction con- ■ 
lempt not committed in court — Contempt pen- 
ding suit— What constitates—Advertiscinent 
- for lemoQstration against Judge— False siak- 
seaat fe> Press— Liability foa — Tender oi 
Penal Code, 3. 193, espl. 2 ' 


CO^.TRACT. 

— ' Opinions in gcHi fuihii''— Msanin;; . 1217 ) 
Dio. Col &2i. and Fdnwicd'in tee 

nlATTHR OF 26 C. L. J. 401=45 I C. 113 
=:iS0c. L. fs. 449, 

Pr:c-2:l!cu.=. bv v..it cl -Maiiivaina- 

Diilty against corc.-irari.i-ns. .>t: -1917^ DIG. 

Col 3-29 • AWRITA Li v.ZAAR 

PATRiXA. 45 Col. 169=21 C N 1161 
=26 C. L J. 459=45 I. C. 333= 
IS Cr L. J. 530. 

Civ"i and Criminal — Di:tinc:ion— 

Attack upon Courr — ii:ghC:urt— JiiEi.'UicL.iou 
to commit guihy par' y for cont.j;rpt — Nature 
and txrcTic — Ccndiiion of encie-'se ci — Circ.im- 
•yCincos to ho coni;da:C'i. See i-l 17: D:G. 
Col. S2'1 in ikj ciH'cr A’^RJTA PaZ'.A* 
Patkika. 45 -Cal. lH5-=22 C. W- N. HSl 
=26 C. L J. 559=45 i. C. 333 = 
19 0i\ L J. 530. 

contempt Of GOUET-what con.tiiutes- 
Dury of Court in Cvtses of contempt o: Court oi 
Record — Power to commit for cc-uteinpt — 
procedure iifaei publishoJ Vrhiie Co uu is not 
sitiing — LUbiiity ot author 'ind of piiuisriud 
publisher —Proceedings to? cjinmituient tvE 
cenaempt — Jurisdiction. ^,0 .1917) Dtg COL. 
32?: William Taylos, In The I'l *xTtcr of. 

26 C. L. J 345=441. C. 930= 
19 Cr. L. 3. 402. 

C0NTRACT-C>v.s:/%-.ci*cH-C:»i;r-.u eEL 
rice '.Killed bif ccTic W, nmib, — Hiykij cj n ' tlzcs. 

A contrict io sell rice iniilei by one of 
certain firms give,s the sellar a right to soiect 
the rice to be supplied under the ccntruoi. 
Once he selected and his selection has been 
accepted by the buyer, the seiier is b.^und 
supply rice of the sams milling, and the 
buyer cannot- demand lice oi another milling. 

When the contract provided th^t the seller 
is to be Libioived in case of acctdsnr.s to 
machinery and the mill is destroyed by fire, 
the selier iS not bound to supply rico oi an- 
other of che mills named in tbs contract 
C. >.Kd Urni ^H. Ja AHRAC.KN 
COMPANY n. H. H.IilADAXNE. 

11 Bur L. T. 53=47 I, C.641. 

Ccn^^iruciicYi — h.ij^hed -■■/ eo^Jmei 

— 7 if .U-, r sscJSf^-^erJ cf 

Pltis. contracted t-o supply labour for reels. - 
malion work undertaken by the daii. trust 
The agreement iryCer alia provided that the 
plfs- were to find the necessary labour fur 
filling and emptying the wagons of sand and 
wore to be paid by the raeasuremant of the 
area reclaimed, having before commencing 
work, satisfied themselves as to the correctness 
of the depths shown an the scctio.vs ‘of th* 
ground. It recited that the defe . Truer weis 
at the time engaged in putting rubble p^o- 
teotion to enclcba tba area to fce raclaimed 
and this would be in progress probaMy 
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! 

when works would be commenced and it was 
stipulated tbit the plSs. ware not to make any 
claim for alleged or actual l.^-ss of material 
being w-ashed away daring the progress of the } 
work and vmen quoting their rate for the j 
labour in hlling and emptying, it must include j 
all and every such contingency as loss in bulb: \ 
through washing or spreading by the ^ea. ; 
sinking and sebtlemeni or leaking cr blowing ' 
cut of the wagons during their transit from | 
fhe sand hills to the site of the reclamation and i 
that the plfis. would be paid strictly in accord 
ance with tha work when actually done on the 
sections of tha ground, at the completion of 
the work and no allowance whatever as stated 
in the previous clause would be entertained 
for sinking, washing away, etc. The trial Judge 
held that the plans and sections added an 
implied term to this contract that the deft, 
trust was to supply the protection actually 
shown on the plans and sections, whilst the 
Appeal Gcuit was of opinion that the implied 
covenanr was to supply an “ adequate protec- 
tion,'* the inadequacy being proved by the mere 
fact of the discrepancy between what they con- 
sidered tha proved wagon-loads deposited and 
proved the amount measured. 

Held, by the Judicial Committee, that 
assuming without deciding that the contract , 
had an implied condition, that conditon was . 
only to execute the protection as shown on the 
plans. [Ltra Dunedin.) THE IaARACHI PORT 
Trust u J. iv.ackenzie Davidson. i 

22 C W. N. g61={1918) M. W, N.611=: : 
8 L W. 32§=48 I. C. 319. (P. C.) 

— Consfcraction— Olier kept open, ‘ up 

to ” and '‘until** a certain date, meaning of 
— Oher open till midnight of day specified— 
Extrinsic evidence inadmissible. Sec EVI- 
DENCE ACT, S. 91. 22 (J, W. N 416. 


CONTRACT ACT, 3. 11. 

Public Policy — Agiaeraent eppesed 

to — Agreenient to 3erve till payment 
of principal sum— V-Jidiry— Consideration 
pail —Suit for refund oi — Maintainability. 
Sec Contract act, 3. 23. 47 C. L. J, 459. 

Sale of goods— C. I. P. Terms— Rights 

of uarties See S.VLE OF GOODS. 

35 1,1. L. J. 184. 

Stranger io — li.gui io loua advantage 

of terms. 

Where the appellants coniiacted with the 
Government to maintain the rights of all ten- 
ure-holders entered in the record of rights 
prepared prior to the giving of the Kabuliyat 
by the appellants, held, that- a suit by all the 
teuints for a declaration that one of the tenure- 
: holders covered by the record of rights has 
obtained a fraudulent entry therein and had 
no such rights as thus recorded, was not main- 
tainable. 17 C.L.J. 70, 32 Cal. 163, 11 0. L. 
J 361, 5 0. L. J- 67, 11 G. L. J 63 ref. (C/mp- 
mar. and Roc, JJ.) MAHARAJAH K UN WAR 

Manmath Nath Roy v sheikh ameer 
Khan. 3 Pat L. J. 294=46 !. C. 98, 

CONTRACT ACT (IX of 1372). S 2-Consi. 
deration — Benefit to third party but not to 
promisor, if enough — Co- mortgagor if liable 
though not benefited. (1917) DIG. COL. 
330; PaNINDRA NARAIN ROY v. KACHCHEMAN 
Bird 45 Cal. 774=22 C. W. N. 188= 

28 C. L. J. 152-41 I. C. 673 

1 Ss. 2 and 45— Promisee, meaning 

1 of— Co-heirs of original promisee —Payment 
1 to one not a good discharge. See CONTRACT 
1 ACT. S. 15. 7 li. W. 221. 


G. i* E. teims— Sale of goods — Breach i 

—Measure of damages. See CONTRACT ACT, 1 
S. 73. 23 M. h T, 320. | 

— Terms— Rights of vendees under | 

ordinary c. i f , contracts See Sale of goods j 

35 M. L, J. 184. 


S. 2 (d) — Consideration — Lawyer giV’ 

ino up practice onpremise of pension — Con- 
'tract. See {1917/ DIG. COL. 331 BALD 
Shiv Saran LAl v. Maharaja Kbsho 
Prasad Singe. 

(1318) Pat. 86=3 Pat.L W. 302. 

=42 I. G. 122. 


- — — — Implied — Enhanced rate of rent ' 
— Ihresumption oi implied contract from pay- 1 
ment for a series of years. See MADRAS j 
ESTATES Land act, S. 13 (3), I 

23M.L, T. 137.| 

-—Implied— Inference from long pay* 

ment and purpose of payment— Inference of 
legitimata origin. Sec B. T. ACT. S. 7i. 

. ^ 44 I. C. 497. 

^ ^ ^ ' i 

■: contract— Long continued | 

payment from time immemorial — Cimtract j 
supported- by consideration — Legality of/ 
payment— Right, and title of recipient— ! 

^ ^ aaC. W.R.823, 


— — S. 2Ad) — ^Cvnsideraiicr^y' Mtnmng of 
— English and Itidian Law. 

'Any detriment suffered by deft, on the faith 
of the promise of the plff. will be sufficient 
consideration to make the plff’s. promise en- 
forceable. 11 Cal. 61 and 36 All. 268 foil. 
English and Indian^ law on the subject oom” 
pared. {Seshagiri Iyer and Naggier. JJ.) MAHA- 
RAJA Perumal MUDALIAR V. Sendanatha 
MUDALIAR. (ISIS) M. W. N, 173= 

44 I. G. 479, 

S. 11 — Mvncr—-Ct ntrewt by — Mortgage 

on dtiaihing ?najcrity in respect of iitms ad- 

vorwed during minor zty’-Frssh cofisideratio7i/ 
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contract act. S. 11. 


CONTRACT ACT, s 16. 


An i.gree^-ient by i minor in India is vend 
and nco merGly vcidtbl-s and a£ ^uch. it d’^e^ ■ 
ncu admit of ra^incation by iLe minor cn 
attaining majoiioy. 

A minor on attaining majorit} executed i 
mortgage bond in favour oi a c^'e-ditor from i 
whom ha had borrowed \arious Gums curing 
his minority, for a consideration which re- 
presented the deits. inourred during hi.-. 
minority and also a fresh advance made at 
the time of the mortgage. 


thau 


mortgigc was enrcrciDle ■*&' 


absence oi anr cTi..eiu£ to snc" tnur too 
monevdendev baa ueduij ti.'.-en advant.\ge of 
bii pCs-ticn. ' ‘ ivPIAh 

f. Dunicjiai.'D. 101 P R. 1918= 

2o C. W. K. loO-lSS P W. E. 1918 'P C ) 

S io~{Sndzi€ .nf i'CKCe — Fvitunary 

Tc'-'t - ‘ a-'[i.vi c.^.c^-cni of 

d'jK-r. 

A Buddbiii lady ir-'id* a gu't n[ .;ome land 
to her nephew v.ho v^.is also acting :is nor 
agent. 


only to the extent of the fresh advance, not- 
withstanding the fact that the whole con- 
sideration stated in the mortgage v-as handed 
over to the mortgagor who then returned the 
portion which covered the old iri’iiority debts. 
(.V. B. Jly./tterjcu ' nd JJ ) ^iAP^L^:- 

DRi Lal Khan c. Ueishikese Mukhee- 
.7EB. ^'6 I. C, 765. 


S. 11 — Hvlinor- Contr^ict for sale in 

fiivcur of— speeifiesliy enforceable for 
want of mutuality. MINOR H I. C. 164. 

-—3. 11 — Minor— Leaser in favour oi, 

vo’d. S'tu Minor. (1918) ??.t. 241, 


-S. 11— Minor— Sale 


oy — Suit- to set 
aside— blisrepressntiticn as to age— Silence 
if amounts lo — Eight to avoid sale on payment 
oi binding poiliou of consideraciru. Sec 
Minor. 

7 L W. 124. 


Hold^ th-.L although there wa.- what may 


be callcc 

1 a'flduciary r 

cDz 

ienship between the 

p iriies. 

it wir- not -5’ 

!icb. 

iS would by itselt 

lend th 

e Courc to 

inic 

;r undue influence. 

( Tv:o hic^ 

'J end Of'Ui 

:nd. 

JJ.^ KO S iN i'. 

Ma TH£ 

lUNG Me. 


46 I. C. 73S. 

— 

“Ss. 16 and 

74- 

-Undue inilueuce — 

HIsh r -. 

te 01 interest— 


u Sufficient- proof of 

undue influence. See 

CONTRACT ACT. SS. 74 

AND J.6. 



45 I C. 778. 

' 

-3. 16-6'/id^ 

iC 

Jifi;'€}:ce — Rroof — 

EXi^t SSl: 

'c role of inUre^t 



The court should not presume undue iniiu 
ence fr^ m the mere fact that the rate oi inter- 
est stipulated for is heavy and there is a 
provide in the bond for capitalising tha interest 
in arrei^r [Fletcher and SinithtYf JJ.) 
KACHHIRANNESSA CrOWDHUKANI V. HEM 
Chak.^n Kasya. 47 I. C. 11. 


— «Sb. 11 and 6£— Mutugags by minor— 
Void— Money received under mortgage— 
Minor not liable tc refund. See CONTRACT 
ACT, S, i35. 16 A. L. J. 532. 

^S. 15— Coercion— Contract entered 

into by a Hindu wife under threat by her bus- 
band that he would commit suicide — Whether 
voidable. See, (1917) DIG COD. 381: ChikkaM 
A.MMIKAJI' l’. GKjKKA:\i SE5HA1D1A. 

41 >Iad. 33=32 TA L J 494=11917) M. W- N. 

423=5 L. W 735=40 I C. 352. 

S. 45— r.V)i rt — Dei^nticn i'_. 'orc- 

■pertji— Refusal ndemyil.ri except vti cerw.-n 
tenns. 

A refusal to convey the equity of rfidemprion 
except on certain terms, is non aD unlawful 
detaining or threateuing to detain property to 
the prejudice of a persou, within the meaning 
of S. 15 of the Contract Act. {Sa}id€r^>on. U. J. 
and MookerJeCt J.) THb BENGAL STONE Co. 
Ltd. Joseph Hyam. 27 C. L J 78= 

46 I. C. 733. 

. — Ss. 16 and Contract or viorio^agc 

—High rate of interest— lime f ichen v:ill te 
give7i. 

However improvident a transaction may be 
it is difficult for a court of Justice to give 
■r^ief on grounds oi simple hardship in the 


S 16- U'fidiu inil'JCAce — Rr&:f of — 

Tmais of deed I'rcfvAic'A'-l tc dcr^j. 

A deed cannot be treated as void for undue 
; influence merely because it is unreasonable or 
its terms are prejudicial to the donor. Undue 
i influence is not a matter always capable of 
I direct preof, and must depend, in its very 
i nature, on the cotsciusions lo be drawn from 
the entire circumstances in which the transac- 
tion had its origin. Reference mast be had to 
tlie oprertunities for and disposition* to the 
eseicise of influence on the one side and the 
result of its exercise, as indicated by the 
merits of the transactions. Eahvn 

ai'J Old fields -/-/.) PADMAVATI v. SHElNTVAhA 
Kamathi, 7 L. W. 339=44 I. C. 433. 

— — — “S. 16 *— Ciuf-'ic influence — Threat uf 
pii'Lishmc/ii , 

A mere fear of punibhmonl iu a criminal 
case does not constitute undue influence, and 
the law as to the obmining a refund of money 
I or a return of security given under an agree - 
i ment not tc prosecute is that the transaction 
cannot be set aside unless the circumstances 
disclose pressure or undue influence {Drake 
Brockeynan, J, C ) Waeis AL-I v. MAHOMED 
A2IMULLA Khan 46 I C. 424. 

I 

I S 16 — LndiiC :.nfiucticc — 

! ahU bargain-^ Expectant hep — English ruie^i 
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C0MTE4GT ACT, S. 19 


COHTRiCT ACT, S. 23. 


oj Equity — Applicability of to I^dia — UUimnte • remuneration and agreed, thau in the event of 
restili of dmh'ngs. net canclusive ^ then taey ore ■ of his absenting bircsalf from work at anytime 
unccnscinnocle — C cyfipounding of mierest Vaoi during that period, the promisee should be 
necessarilij oppressive — Ilhistrinions to Indic:it ’ entitled to recover the principal with interest. 
statutes, their legal effect held, (1) that the bond was a slavery bond 


Questions as to undue influence, uncon- 
scionable bargains and dealings with expectant 
heirs, must be decided on the provisions of 
the Indian Contract Act, 1872, as amended by 
by the Indian Contract Amendment Act, 1399, 
and these alone. The principles on which 
English Courts of Equity deal with similar 
.questions are entirely inapplicable. 

In money lending transactions the mere fact 
that the sum ultimately claimed exceed 
enormously the amount originally advanced 
is no ground for holding the transaction 
uuconscionabla. It must also appear that ' 
there is something unconscionable, either in 
the original dealings, or in the subsequent 
stages of the transaction, 

By making short term loans and insisting ! 
on capitalising the interest immediately it 
falls due, a money lender may pile up com • i 
pound interest at an oppressive and unoon- j 
seionabla rate. But there is nothing inherently | 
■wrong or oppressive in securing interest upon 
interest after the interest has been due and ! 
unpaid for a considerable time ; 

Their Lordships in this case agreed with the 
Lower Courts that the Indian Contract Act 
throws upon the person dealing with an expect- 
ant heir and in a position to dominate the 
latter’s will the burden of showing that he 
has not used bis position to obtain an unfair 
advantage, but held it unnecessary to decide 
■whether such a situation in fact arose here. 

The illustrations bo an Indian statute are to 
be taken as part of the statute {Lo-rd Atkin • 
SOTS ) Laba Baba Mal t?. ahad Shah. 

35 M. L. J. 61$:=25 M. L. T. 35-= 
16 &. L. J. 905=23 C, W. H. 233= 
58 L G. I (P 0.) 

-Ss. 19, 19 A and Bi—Tjndue influe’>tcs 

-^Advantage gained by fiduciary — Transactiun 
null and void against transferor and his re- 
presentative. See Trusts act, s. as. 

20 Bom. L. R. 911. 

Sa. 23 and 2^ Agreement opposed to 

public policy — slavery bond*"^ — ValidUy — S, 24* 
Oontrooi partly for illegal considertion — 
VaUdiiy. 

A contraob whereby a labourer engages to 
work without any payment whatever under 
conditions that make it practically impcasible 
for him to .discharge the debt until some other 
capitalist redeems him is wholly void 19 C. 
W. 'N. 1118 Bet, 

Where. two labourers executed a bond for a 
consideration cf. Hs. IQ repayable at the end of 
two years with interest, and the second of the 
two weeutanis undertook to labour for the 
promUee ' for the p^iod of .two years without 


I and was therefore illegal and void and (2) 

, that the provision for the payment of interest 
j being inseparable from that part cf the con- 
; tract which was illegal was not enforceable, 
i {MuUickayid Thornhill, JJ.) Satish CHANDRA 
I Ghosh v. Kashi Sahu. 3 Pat. L. J. 412= 

I 56 I. C. 518. 

23 — Applicability of — Voidable con’ 

tract— ‘C P. Tenancy Act {XI of 1398) S 70 
— Tenancy lo^id sale as kliudkhast — Registra- 
tion contrary to law -^Dhspossesion of vendee 
by landlord. 

Plfis. purchased under a registered sale 
deed from the deft 4 pies share in a village 
and 34 -66 acres of land, which was describ- 
ed as his klivAhliasi. The land being the 
tenancy land of the deft’s predecessor-inunteresl 
the landlord dispossessed the plfi by an oraar 
of the Revenue Ofiiceer under S. 71 of the 
C P, Tenancy Act. The plfi, filed the present 
suit for compensation for breach of the cove - 
nant in the sale deed which described the land 
as khudkhasi. 

Held, that a transfer of the occupancy and 
ordinary tenant rights being voidable and not 
absolutely void, it could not be held to be 
unlawful within the meaning of S. 2 8 of the 
Contract Act and that the suit was maintain- 
f able. {Mhttra, A,J. C) SEALIGRAM SADA. 
ShEO PANDE V NARAIN. 45 I. C. 669. 

S 23 — Champertoiis agree^nent — 

Public policy — Validity. 

An agreement to finance a litigation and to 
share the fruits thereof ought to be carefully 
watched and when found to be extortionate 
and unconscionable or made not with the 
bona fide object of assisting a claim believed 
to be just and of obtaining a reasonable recom- 
pense therefor, but for improper objects sc as 
to be contrary to public policy, >efi’ect ought 
not to be given to it. 2 Cal. 2 3S foil. (Knoo:, 
J.) MANGAL PRASAB ®. Nabi Baksh. 

43 1. G. 75. 

-~Ss. 23 and Champerty —Agree' 

meni to finance litigation in view of sharing' 
the fruits thereof — Bight to refuiid of moneys 
iwtually spent. 

I Where the agreement is to finance a litiga- 
1 tion against a person in possession of certain 
! property and in favour of persons W’ho are 
themselves unable to find the necessary funds, 
and the person financing is to get a share in 
the property in the event of the success of the 
\ litigation as if the full amount was paid and 
j no provision is provided for the refund of the 
{ amount iu the event of failure, the trauaacticn 
! eaunoli be treated a£ a loan.' - ■ 
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CONTRACT ACT, S, 23, 

inch a do.^nment i? cbampertous, fcat the 
pL'omisee is entitled to recover what he has 
advanced in the event of the litigation ending 
successfully in favour of the rromisor 
end Si'sl'zgirl A: hr r. JJ ) Pusapatj VE^'KATA- 
PATHlEAJb' V. V£NSATASIj']:;HADEAYYAM:vr\. 

I, C 563. 

— I -S. 23 — Illegality- -Agreemc-ut by a 

client to pay a sum of money to piaador’s cierk 
for special attention to his case — Agreement 
opposed to public policy— Effect. Ser. (1917) 
Dig Corj. 3.06: Sueyaxariyana v Suij 
L'AYYA. 41 M 471=33 M. L. J. 724= 

22 M h. T. 552=:(1913) M. W. K 54= 
7 L. W. 53=42 I. C. 911 ;P. B ) 

"" ■ ^ S. 23 — I'icnc!‘i:h — Pullio jyiki ! — Siift~ 

Vug crlrr,ir.y. pros£(Uii'->i. ,:hat k — Ai^^iicntA-n 
for -■a-ii-iivn 'h.rAcr S. I'd5. 'A'.r. 'ode tsi'A.- 
dra'Wol oj. 

A urial for an offence need not ictuti'-y be in 
progress to make un agreement for st'ding a 
prosecution in respect of that cl'enco jmproper 
:or the purposes of S 23 of the Contract Act. 
The section applies if the object of the agree- 
ment- is to cause the withdrawal cf an applica- 
tion to sanction the prosecution under S, of 
the Cr. P. Code. {Drc,ke Bicchrry.iis J. C) 
WAsiHALi V. Mahomed azimdlda Khan. 

46 1 G. 424. 

S. 23— Money paid under illegal agree* 

meut— Agreement to v^ithdraw application 
for sanction under S. 195 Cr. P. Cede— Illegal 
object, accomplishment of — P..ri delicto — Xo 
right to refund of money paid. {Drake Brcch- 
vaan, J.O.) W.-^RISALI v. AIOHAAIED AZMULLA 
khan. 46 L C. 424 

S. 23 — Payment for procuring exer 

ciso of private inliueuca with Government- 
Agreement not opposed to public policy. 
See. DIG. COD 336 : BABU SHIU Saran 

?' AIahara.] kesho Lad Peusad Singh. 

(1918) Pat. 86=3 Pat L. W. 302= 
42 I. C. 122. 

S* 23— Public office - Mu twT, wall i — 

mortgage of, rights of — Opposed to public 
policy Sre Mahomedan Law, MUTAWALLI 

22 C, W. N. S96. 

S. 23— Pcio/.ic Policy ~~ Agree neid nor 

to Old at cncticiL, if valid. 

An agreement to abstain from bidding at an 
excise auction is not void under 3. 23 or the 
Contract Act as being again.st public policy. 18 
Bom. 312, 16 Gal 19±, 6 C. L. J. Ill reP 
{B’2iten, A J. Maradeo v. KewaliE:U1' 

44 1. C. 223. 

Sfl. 23 and 30— PuUic polioy— 

Agreement not to bid at auction— Agreement 
contrary io — Money paid itndir when c«n be 
recover^ bach^ Deposit with stake holder ^ 
eifject -oJ. ■ 


CONTRACT ACT, S 23 

An agreement berween t.vc persons not to 
bid agam.st eacn ether at an auction it not 
necessarily illegal .or agiinsi the public policy. 

If two parties eorer into an illegil contract 
and money is pail uD':n i* by >:ie to the other 
It may be recovered back teicr'? the execution 
of t!;e ccntrac: bu: not after. \ itds . In the 
case ot pe'^sons en'criog into i^uch a contract 
and paying money to a >take holder, if the 
event happened and the monov is paid over 
withcut dispiita. that is considerod a= a 
complete execution of iha contract and the 
( money cannot os reclaimed, but if the event 
has nci happened, the money may be 
‘ recovered. 

A.uthoriry ^iven to a stake -h.oldsr to pay 
over money in respect of an unl.awfu] trpms*- 
action maybe revoked a: any time before it 
has been actually paid, c-.'an if it has been 
credited in account to tba ether party. iPeutig, 

; J.) AH EGKE s, P. yi. A. Nagappa Chetty, 

46 I. C 753. 

"S. 23 — Pidix 2jC\cg-Aijrre:r.eni oppe.-ed 

tc —yciidity—A'.jyiderj.t-on paid I'^udcr —S'uii, 
for rcfiind ■^f—Malryiaht.aliiitj—AgreoueKi io 
I Serve till payn.ent of princlpzl mu’/n — yalidii:;. 

1 A suit i> maintainable for th>3 recovery of 
the sum actually pHd pursuant to an agree- 
ment which was cpp,53ed to public policy. I C. 

: L J. 261 foil, 33 CaL 539 ref. 

Q 2 i< 2 re.— Whether an agreement by which 
the deft, in consideration of a sum advanced 
by the pl5. till the payment of the principal 
I sum- and interest- on tha-t sum was not 
I to be paid in cash out was to be li-‘iui- 
! dated by the services of one cr other of 
J them whom the plfi. undertook to feed but 
’ not to clothe, was a slavery bond and nob 
• enforceable as being opposed to public policy. 

’ {Tiunon and Ifewbouku JJ.) ANAHDIRAil 
■ Mandad U. Goza K.ACKORI. 

; 27 C. L J 459=45 I. C. 968. 

I S. 23 — Public pGlky-'-C ontract conirarij 

'to — C’-ntraci «. :• engogc dancing boy for a 
j certain price, if valid. 

I Plii. engaged the ser vices of a dancing and 
I singing b-oy for a certain period. He next 
; contracted wich the deft that for monthly 
j payment of a certain sium the boy should 
j give exhioition.s in accordance with arrange- 
' meats irade by the dert. The deft, amployad 
. the boy for a period of one month and ' 24 
1 da vs, but refused to make any payment to the 
' plff. 

Held, that the contract- wa$ not contrary 
. to public policy and that the deft, was bound 
- to pay to the plh' at the contract rate. 
‘ (Teunon and Pie?vbould, JJ.) SHEIKH SAAim 
V. Sykd ADI. 47 I, C. 138. 

I Public Policij—lion-co)np6Und~ 

{ able caser- Agreement io arhUrmon^ Award if 
can be enforced. 
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CONTK&CT &CT, S. 23. 


COHXEaCT ACT, S. 30. 


Plft. complained that the defcs. had cheated 
him and the Magistrate referred the case to 
a gentleman for enquiry with a suggestion 
that he would be able to efioct a settlement 
between the parties. The parties then agreed 
to refer their diference to arbitrators and the 
Magistrate on being informed of this dismis- 
sed the complaint. The arbitrators made an 
award in favour of the plS. and the latter 
applied to have it filed 

Seld, that the award was not enforceable 
he agreement to refer to arbitration being 
invalid as tending to stifle a prosecution. 
[Walnisl^v Panion^ JJ.) THANDAMOTEE 
Dasi V g-oonamanee Dasi. 47 I. C, SOo. 

— S, 2Z—PuhVhC policy — Purchase of j>ro- 
prrty by Government Strvmi in conimventio^i 
of departmental orders —’Transjer -void. 

A purchase made banami by a Government 
servant in contravention of Government 
orders in respect of it is void on the ground of 
public policy, and the real purchaser acquires no 
title under such a purchase. {Lindsay, J C ) 
SAJJAD MIRZA V- NANHI KHANOM. 

47 I. C, 694 

Ss. 23 and 2i^Void contract-- Uni a w- 
ful consideration — Stifling criminal ‘prosecution 
— Whole contract void. 


SUMAB OHOWDHUBY t:. MADAN MOHUN 

ChOWDEURY. 46 I. C. 282. 

S 25 — Loan — Contract of — Subse- 
quent agreement by debtor to repay at difier- 
ent place— Validity. See C. P. CODE, S. 20. 

11 Bur. L. T. 67. 

— S. 25andEKpl. (2) — Boftd execut- 
ed by person u>ider control of Court of Wards 
— Subsequent bond in renewal by son — Consi- 
deration, if valid, 

Plfl. sued to recover money due on a bond 
eseouted by R. and his son on 13— S-06 
when E’s estate was under the management 
of the Court of Wards, It appeared that a 
part of the consideration was a previous bond 
executed by R , alone and it was contended 
that as R could not than incur any liability, 
his estate being under the management of the 
Court of Wards, there was no liability that 
the son could taka over : — 

Beld, that when E borrowed money from 
the plfl , the debts came into existence even 
though R was not liable and that the son 
rendered himself liable for the debts when 
he signed the bond which was the basis of 
the suit and that the bond amounted to a 
fresh contract and not merely to a ratification 
of a former void contract. 


The deft.’s husband agreed to convey to the 
plfi. certain lands for a consideration of Rs. 
158, the contract being subject to the condition 
that it was to be enforced if the plfi. did not 
withiaw a prosecution for criminal breach of 
trust which she had launched against the 
deft's, husband. The ^ plfi. having sued for j 
specific performance of the contract. | 

Reid, dismissing the suit* that if the con- 
eluding term had been complied with, part of 
the consideration was void on the ground of 
being opposed to public policy; and if it had not 
been complied with, the whole contract became 
equally unenforceable for failure of an essen- 
tial condition. {Beaman and Reaion, JJ.) 
EANI Raaiaceandra Salvi V , Jayawahti 
GOVIND PANDIT. 42 Bom. 389=: 

20 Bom. li. R. 334=45 1. C. 566. 

— S. 24—UnIawful consideration— Stif- 

ling criminal proaecijtion, one of the terms of 
consideration for a contract of sale— Con tract 
wholly void. See ConteaGT ACT, SS. 23 AND ! 
24. 20 Bom. L. R. 331. | 

— — — S. 2^— Agreement to pay an annuity ^ 
'in emsideraiioM of future services— Rnforc^- i 
ahVtityof. I 

■ In order that a promise to grant any annuity 
to -a person for future services be • enforceable 
in law, it is incumbent upon the promisee to 
show that there was, some contracb for futinc ; 
servioes on his part which might have been 
enforced by the maker of the .promise. 
{BichardsonandBedeJicrQ/i, JJ.) Basanta 


There was consideration for the fresh 
contract and the question whether it was 
sufficiently adequate or not was material . 

' {Ohevis and Jones, Jj.) BAJMAL SHAH t. 

1 COURT OF Wards op Ttka, Baldev 
i SINGH. 142 P. W. R. 1918=46 L C. 974. 

— — S. 'SO— Wagering conWacis—Oo-mmon 

Mention to wager essentidi — Specidation not 
equivalent to wagering— Bombay Ac*, HI of 
1865 Ss. 1 a7id 2—PaJcka Aiaiias theU' posi- 
tion. 

Speculation does not necessarily involve a 
contract by way of wager - eo constitute such 
a contract a common intention to wager is 
essential. The mere fact that one party to a 
contract for sale of goods did not intend to 
deliver, even if known to the other party, 
does not vitiate the contract, unless there is 
a bargain or understanding between the parties 
that delivery, is not to be called for. {Sir 
Lawrence Jenkins) SHagWANDAS PARASRAM 
V, BUEJORJI ruttonji Bomanji 

42 Bom 373= 
34 U. L. J. 305=23 M. L, T. 203= 

- (19181 W. H. 315=13 A. L. J 241= 

4 Pat. h, W, 229=20 Bom. L. R 581= 
441. C. 234=45 1. A. 28= 
22 C. W. N. 625=27 G. h J. 358= 
7 L. W. 577 (P. C.) 

— — — — S. 30 -Wagering contract— Money 
deposited with stake holder — Right to revotce 
before money is actually piid to winner, -See 
Contract act, Sa. 23 and sq. 

46 I. C. 755. 
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— — ^ — Ss. 30 and e?— cc^.ir :/^ — 
Z'lor.cij id seciiYii7j for ii€yforr':'"ice oy — 
S:i:cfcr recovery 

deposited by tlie plrf vrlTli the deiG. 
as security for the perfcriaance of his part of 
a contract is recovsrabla, though the contract 
is a wagering one provided there is no fraud 
or moral deiiiipuency on the part of the plff. 

33 Bom, ill and 38 Bom. c49fcli. 

But S. 65 of the Contract Act has no ap- 
plication to such a case. 43 CaB llo a,nd il 
Bom. 546 fcU. (Se-'lingirl hjc? AoyaVar. -fj.) 

V BN K ATAR A J I ?' R AJVLANU M ! 

L J. 561--=23M. L. T. 34--= 
(1918} M 230=7 L W 513^44 

i G. 31£. 

g_ SS—Cc-mortgagaes— Faymcni lo 

one gives a valid discharge—En-glisl. and In- 
dian Law. Bee CONTEA.CT -*CT, SS. 45 AND 
38. 44 I. C. 62?. 

.. — ^ — — S. 38. — Contrad for seJe of yooj.5 — 
FlCi^cc of pt'^rjor;ha\ice fixcd~-D:Uy of emtir^crer 
stcdi::e — Inteypretaticn—ruustroitiGn to stciidi 
— Admission il?/ otnd of feci of. 

To he binding on the promisee an oner of 
perrormance of a contr.ict by the promisor 
must be at the proper time and place, and 
whan the contract spaoidcaBy provides a place 
of performance, the ofer must be to perform - 
at tbe place named in the Contract. 

Under the illustration lo S 33 of tbe Coa- 
ti'act Act the vendor of goods must bring the i 
goods at tbe place named in the contract and j 
give the purchaser an opportunity of satisfying ; 
himself that the goods odered are of the 
quality contracted for. An information that ' 
the goods are at tbe vendor’s place and will be i 
forwarded to the place agreed for performance 
after examination and approval by the pur. ; 
chaser is not a proper ofier. ’ 

Illnstritious appende'l to seci.ions of statute ' 
should be accepted as being relevant and of ' 
value in tbe construction of the text- (Toeing, ; 
Ja k. K. Tango d: Co v. Joseph Heah and 
Sons, Ltd, 11 Bur. L, T. 9=46 L 0 497. 

Ss. 43 and 45 — Co-mortgagees-'Pay- 

ment to one of them of the mortgago amount 
r- Not a V iiid disch&rg'?. Scs CO-MOETOAGEES. 

22 C W. K. 1021. 

' 5, 43— C'-- ienanis — Sf/L /or rerd 

agaivM — Lioibility^ if jokii or jclsil uitd 
several — Bight of cudenanis to r-isht cOl f".> 
ienants being vnykaded-^2don-tuh3:i:%-im.^ of 
lieirs cj deceased co-tmant—Ef)€Ci of. 

Where in a suit inr rent the landlord pur- 
ported tc niahe all tbe pereons who bad enter- 
ed intr the contract of tenancy parties defts. 
a i 1 oDtaiued an ex parte decree, bat some of 
tb: tenants having died before the suit, those 
soiviving opposed execution , on the ground 
.that tbe decree was not \’alidiy obtained: 

7^ 21 
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Udd :Li: ths .decree passed iu such cir- 
eurustanccs v’u? a gco.dand .alia money decree 
enforceable against the tenant.? who were 
3,]ive at the date of the decree cr their re- 
presentative-. 

If r-he laullora desires to obtain a decree 
good agam>- the Uud. under the 3. T Act, 
he muic ordiujii'ily Tiparc from anv question of 
represGutation) iinpiead all the co-tenants 
inciuding the heirs of legal representatives of 
a deceased co-tenant. But fet the purpose ot 
a money-decree (io the .absence cl express 
agreement vo the c:o'di'ai:y) ho is free, under 3. 
13 of the C;jntn-c' Am to sue any or ul! of iue 
ten.ints. 

Per iV' 7y Chotiorfeo T. — (birhardsen, J. 
reserving his ^-'yinLu’. When the oontraci i.s 
wi-Ta t single pers'^n a- tauariT and lie dies, 
rhe liibiiity of his he^rs is a ioiot liability, 
for co-heir^ io_ii. a single person. 

, p£?* -7.— Liability is joints if on 

the death on^ of the joint promisors the 
liability becomes the liability or the surviving 
promisors and no liability devolves upon the 
1 heirs cr legal representatives of the deceased 
promisor. 

There be. eg no survivorship amongst co- 
tenanis in India and co-tenants not having 
under S. 43 tha right to be sued together, 
•orhro facie the liability is joint and several, 

3 C. 34?. ; 1-2 A. 307 : 33 C. 580 ; 12 C. L. T. 
591 : 12 C. L. J 642 ; 25 M. 26 i 2“ C. 545 : 6 
C. W. N. Ill : 33 C. 530. Kendall v. Haviiliov, 
(I'STPs 4 A C, 5t4 Ref. (Jv Pi. Claatterjeo, end 
Bicliards^n. JJ.) KrI'^ENDA DaS ROY %\ KADI 
XasACEOUDBCSANI. 22 C. W. K 289 . 

=44 I. C. 80 . 

^£s. 43 and ^5— Joint pro}visees--Pay- 

iricvA to f’le — (iood ili'--cherg$. 

One joint creditor can, in equity, give a 
vaiid receipt to a debtor in full discharge of 
the claims of himself and of the other joint 
creiitors, 22 Q. B.L. 537 • *^601) 2 Ch, 160 
ref. Cduilisk oJid Atkinson. JJ) PBABHU 
Ham P.ANDBy r. Rag hue ah Sae. 

4 Pat L. W. 57=42 I. G. 408 . 

: -Ss- 45 and 33— — Bay- 

' y.ie.d h} lOtse, if gioes <i i\x<id discharge — 

■ jT/qdisb end iKadm lo.d'. 

i Co-mertgagees are join: promisees and the 
1 paymant oi the mortgage debt to one of them 
discharges the whole debt, 

I In view of the difterence in the conditions of 
social life in India and in Eugland, it is 
1 doubtful whether and to what extent the 
j presmaptioa that whan a claim is on a money 
f bond to two or more obligees, they are tenants- 
T in-common and not joint tenamis of the 
{ debt ^Yith the consequence that the discharge 
j bv one obligee cannot be set up as a defence 
! against the other obligee suing for his share of 
• the debt, which in England prevails only in 
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iG eruIrGole relief ii claimed,, — *S. 55— Contract — Impossiblity of per- 

shoald vf: 2 q ci^^en c^zzi ao it in India. ' lormance— ConCr^el for sale of goods by agent 

J. l j IvI.iuInGt v, Ma 1 of German Firm— Declaration of war — Seizure 

lO. I. G. 627. I of cargo — Commercial Intercourse with 

: Enannas Ordinance (YI of 191*) — Subsequent 

^ 4-5— -lyint creditors— Payment to i release, efiect of — Breach of Contract — Dam- 

ono. coe::Aes asigr.d di^^charge. S'ec CON- | ages. Si3e(191I) DiC. COIi. 343. BaNGHY 

ZR^CT . ;T. Ss 43 ASD^b. ^ Pat. h. W. 57. I Abdul Razxk Sahib v. ahandi Eao. 

I 41 Mad. 225-^40 I. C. 881 


ha. 45 and 2 -~P-^ih.iisee, mi^a-ning of — 

!, - lie GO/c.c oj .u^'iOiaqei' of J&int Hindti 
janJly—Mcim; cdvaucsd on.t of fomily furJs 
— OC’ccr C'j-parcenfri ij co-vy~-'oiisecs -•'Fctyv/iertt 
t-j one 'cseral c‘>-hpT- of if a Ctic.- 

Pu:rge cj I'rh-UUii. 

pyiria the orord “nromisse'' imder a 

docnmcnt nrems the person in w]io?g: name it 
hrs been osiecured and e^'eiy person who has 
an intaLc^t in bonds or securicies standing :n 
the name of anothe: person is not a co-promisee 
even though that other may ue the manager of 
a Hindu family of which he is a co -parcener 
and though the amounts secured by the bond 
ha ?6 been advanced by the manager from 
family funds. Such a eo-parcene: is in the 
position of a co heir along witii the other per- 
sons likewise intere.rtud in the said bonds. 

Payments to one of the co-heim of'dne pio- 
misse under a bond v/ould n 4 discharge tne 
pi'cnaisoi' from his liability theicuuder and 
similarly a payment made to a juriior niemoor 
of a Hindu {a.inily during the lUe time of its 
manager m whose favour a bond is executed 
would not eonstiiiite an effective discharge of 
the bond, 2 ^* I. C. 6 S 6 foil. iScshet'^ifi ///<-■* 
aihd Napier, dj ] AtsKAlM^ix I.ELLArvf 
ChENCBavYA 44 hi ad. 837=34 Id L d. 316 = 
23 BX. L. T. 215=7 L V/. 221 = 
4 hI.G, 4 i 9 . 

55 — Compromiso decree -^Provision 
for payment of money svitkvn dn^e fixed — 
DiinuU--AcCcpta7ice of 7mmy paid after H,nc 
effect of. 


j S. 35 — Contract — Performance — 

; Impossibility — What consticues— C, 1. F. 

' contract for stle goods —Pay m out against 
I deliverer of go:.ds — Outbreak or war while 
contracL still executory — Ehect See ilflil) 
jJlG. Col. 3W oiAltRORAAi HuaDDO DAr= r, 

' G, C Sptp. 45 Cal 23=21 €.W. N 67C= 
25 C. L. J. 62=40 ]. C 383. 

S. 62— Debt due to pirtaerehip — sub. 

sequent prondse by debtor orally to pay ai* a 
diherent place — If a novation —Fresh considar- 
atioB. whether necessary— Jurisdiction C. P. 
Code, 3 21. Objection to place of suing whetlier 
taken in obiections to Jurisdiction —interest ii 
1 av^ardable as damages in the abst;nce of a 
! contract for the same. Sec (1517) Dig. COL. 

1 340 ; VA&UBEVA IvIUDALIAR v. VELLA PB A 

■ D .DAE. 22 !t 1 L, T. 512=(iei7) M. W. N. 

779=6 L. W. 717=45 i. C. 401. 

S --^Lort enient to finance litiqatboi 

—• Money advanced m part — Repudiation of 
oareemeni — rpnlit io recover monevh advanced. 

i Where a person acrees to advance moneys 
: to another from time to time up to a certain 
i limit With the object of duancing a litigation 
by the latter, bui fails or refuses to pay toe 
full amount, be is nevertheless, entitled 
, under S. 64 of the Contract Act, to a refund of 
; the amount actually advanced by him. {Ap. 

I Ihicj aiijd Sciitiagiri 4iydr, dj )' PUSAPATI 
VENEATAPATHIRA.TU' V VENKATASUBH.A- 
1 DRAYYAMMA. 47 I. G. 563. 


When under a compromise decree the plffs. 
agreed to receive a certain sum in full satis- 
faction of tbeii* entire clatm by a certain date 
but one of the joint creditors accepted a part- 
payment after the expiry of the fixed date and 
gave a receipt. 


Meld, that cne ioict erudltor can in equity ; 
give a valid receipt to a' debtor in full dis- | 
charge of the claims cf himself and of the ! 
otner joint creditors. | 

' , Bold farther Ihat the pifis. by accepting the j 
y mcBiiy paid by iho clefts must ba taken in law j 
I' iojha vs waived thsir rights, under the compro- | 
ense decree, having elected to adopt it alter | 
the time of its parioLmauce had expired, ! 


.Obifer dkiuni.—A compromise which i,s 
Embodied in the form of a decree may stand j 
diherenfe footing to &n ordinary simple# 
conit^t. Jt/tinson, JeJ.) PEABHU j 

'EAH PAKDEY U> SAH. 

. ; A ^ JL. wsr. 57=42 1 . c. 408 . ^ 


S, 64— Sc/€ of minor's property by 

guardian — Sale whether binding cm minor — 
Sale orno-unt ^U'dised for 'p^irenase of offLcr 
2 moperty for iJc£ iwhzor — WkeOier vendee from the 
guardian enUilecl io claim the praperty brought 
by the minor — Suit by vendee frotn, ^gn. rdian 
for possession — Plea of ii.validity of cote by 
wccrcl since attained majority — Whether compe- 
tent— Limitation. Lim. Act. Art. 44 — Proper 
decree. 

Where a guardian sells his ward^s property 
for purposes not binding on the ward and the 
sale price is utilised for the purch*.se of lands, for 
the ward, not contemplated at tne time of the 
sale, the lands so purchased for the ward do not 
constitute “the benefit” within the meaning 
of S M of the Contract Act and need not be 
conveyed to the vendee to the guardian when 
the Ward avoids the sale by the guardian 

' Pctt Kumaraswmii Sasiri, J. — Ordinarily th 
benefit which a party receives when he sell; 





OF 


C0NTR4GT, ACT S 65. 

properuv is ^he znoney %vhicii Ihe ve’-iclc-e p'y,'. 
Any pronr-5 w5icb. i-ne vendor might ma^ke with 
the moneys would be roo remote in esoinoiting 
what he has to return in ease he is entitled to 
avoid tne sile and elects to do -o Vi h-jre 
however fst :he protection of a purchaser con- 
tracting with a guaidian or a quahhed 
owner a particular dealing with the money 
was in the direct contemoUtion o- the pache^ 
such as the purchase >:>: ^ther Und^ witn the 
consideration and the money is so applied, tho 
bsnaSt which the other party obtains will ce 
the land or other property acquired with 'ihc 
consideration. 

Where the vendee from tne guardian under , 
a voidable sade sues to recover possession of the 
property three years after the ward' attained 
majority it is open to the deiendant to set up 
tbs plea of the mvaudity oi the sai.e in defence 
though a suit by him as pin. to avoid the sale 
would be barred under Art ia of the Lira. 
Act 

In this case their Lordships directed that on 
■Davmenc of the value of the props'^ty by the 
defendant within a spsoinsd time the^ pltf’s. 
suit should be dismissed s-nd that m deiault a 
decree for possession should be passed as prayed 
for by the pin- /i.u.‘f^^vi'€i>sicciy‘ii 

Sastvi, JJ.) CHINl^AiSWAMI EEDLI r. KEIS^A- 
SWAilll Rlddi. “52 Mad- 33=: 

35 M L, J. 652. , 


'^.bd — Aojjliir^jjit Uy of cj:i> yerei -bmh j 

— Non coMplionye mlth sUitiue, ’ 

A contract which is not in accordance with , 
statutory requiremenis Is no coiitruct at alL ; 
and does not become void and is not discoveredi , 
to be void in the ^euse of S b5 th: Conti'act i 
Act. {B'ZLlcn.A J. AN\NDEA0 t- XbKy 
RAId. A. u 33o. 

>§. 65— AppUcaoility-— Mortgage deed 

not properly atletted— idoney decree m a sml 
on the mortgage— I P Act, S. oS Sej (1917) 
Dig, Col. dW ; GAN(iA pp.asad v. Ham , 
BAMUJAH. 20 0. C. 306=43 L G. 266. 

. , i-s, ,63— Ifhmr — Money receityd by, 
und€.r a Mortgage— No lioMliiy ^ refund— 
^rty.iid—Misrepresentotion. effect of. 

A minor cannot be made to repay money 
which he has ^pent merely because he received 
it under a contract iaduicd by h 13 fraud 

The pis. brought a suit for sale on two mort- 
gage bonds The deft, pleaded ihat st the 
time of execution of the bond she vvaj> a minor. 
Thera was no allegation nor proof that the 
deft, had made any frauduleut miareproseuta 
tion as to his age whereby he had induce 1 the 
plfi. to advance the ' money. Mdd, ^ that 
the pl5. was not entitled tjo recover. (Piggoti 
and Walsh, JJ.) EaDHBT SHIA^d v BIHAEI 
liAL, 40 AIL 558=16 A. L 6.692= 

. ^ 4a LG. 173. 


GONTHAGT ACT. S &5 


raia-S-ii /v-nTty 

S do of the hou'-rac: h:. 
r: concra-ot- wv icu an oAi. 
n.ot auth^fiis t 

sucu u cor-trcit. 11 3. -lAo 
•2,d3 oi I'Lb firil. 3.!t jQi. 
plai:i’:iTT wh :=e h .ud- hv 
Vf it- h c vr ru p: i on .* o : 


- unaar 
L. ?. A 
s! law c 

i 

■i party 


to a trrua. is ec "t:;ed lo ; -oh tna mmov 
which ho left iv.:!, uruoths" A.vui- 

iZ'/ia aj.. \ £N^4y.ty 

NU.:^Ahi. 

34 id. L J 551=23 L T. 34= 
7 L, W. M W i; 230= 


— ^Ss. 65 ?;uci Co— Suit Lr taco very of 

money advsnceu undar a contract known to he 
void '.3 initP. Apo-icauLity of S bo. Sec tl017) 
Dig. col FSSiMiYASi AIYLL r SESH.i 
AlYEE. 11 Mad. 157=34 IT u J 232 

=bL- W C2=4ii.G. 233. 




'j ■ 




laic :o pcy— Meaning • f— Sale 1 ’ 1 ?m su.ojcci 

te( '.'iioT itCagc ~ij.c n c g u'.z^i yfoatS z > pay eoji 
—Fre'Cro'pir'c aivseteC la pay fhil under 

decree — IVithiraiiod by vendee *7 decree 
evionni — Sabseg r^ayaeni by pye-eniyior 
of incrigage oaMitnl — IVigaz to ,o07i‘ u. 

.A vendor left money in the hands of the 
vandee sudfeient tu dischatyt a xuortyage sub- 
ject to whicn the property vva^ a suit 

(yis brought to pre umpt tho sale cut the 
decree made the pre e-nptors Ihmie to the 
vendess for the entire nion?^' and u-ot lo? t.iS 
amount actULsliy prli by the ii^it i.w -iio pr> 
emptoie pac-l th-; whole oi the oou-iucri. 
tiouas dircctau m tncLUci-ja atiJ r. jrusriijiou 
The veudees ciid not piy o.i tuc ioul 

withdrew from the court tho inouey deposiced 
by the prc-smp'vcr. The mortgage- wrought a 
suit for Sxiia wuich was decreed and ihs i)rc’ 
eniptors m order to save the property- fwmi the 
sale paid oli the amount due to the ^mortgagee. 
They then brought a suit to reco^^er U'om the 
vsndsas the money so paid by him. 

Held, that the plds. ware uoi euttiJcd to 
recover imsmuch us there was no contractual 
liability between she plTs. and the deiuS, nor 
was there that liability which the law imrUes 
f under circumstaucei where one man is com- 
' psllad to pay inonsy for which anoiner is 
i legally liable. iRiclyarP^, J J and BoMcrji, J.) 

'■ Ram BicHCHA Peasad Xswaei c. Raged- 
' NATH PEAbAD TEWAAI. 16 A. L- J- 531= 

, d-c 1 G. S3, 

— Ss. 69 end 7G — Ci-n-dation — 

. Sttidsf aefio-f cf deueyp. one of F- 

}no?ii' debtoro-^-' at .y/ii Lo 

'• coniriiiiiion. 

; A decree for maincsnauce p.ovi^ed that 
; certain defte. iu the suit bhouid pay od 
! the dairetal amount within lour iQQiitns tram 
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tli£ di'ite of tli 0 decyeo, and tb'ifc on thair 
failure to do so the money ihonle be realised 
by sale of the properties hypothecated. One 
of the defts. who had since^the deoree 
acquired four fifths of the properties charged, 
paid off the decree amount and then sued the 
other defts. for contribution : 

Beld, that as it was quite unneoassary for 
the plaintiff to pay ofi the decretal debt or any 
part of it, the claim for contribution could not 
succeed. {CJiiii’y W Cbbuslcy^ JJ ) iiANAILfAL 
KUNDU 13, Nitya SAKAN MUKL’ER.TEB. 

47 L C S33. 

Ss. 6^ and IQ—Fersi n hi^i're^icd hj 

tile payineni oj money — CaiLn-.ui Municipal 
Act., S. '22S — ot condoiMalcd rote by 
owner cj prcjnii^s — hiabHUy nj otciipier^ 

Having regard to S. 22.q c£ the C<Alcutta 
Municipal Act, which makes tiie consolidated 
rate a first charge upon the building or land ; 
in respect of which it is payable, the owner of j 
such building or land is a person interested in | 
the payment of the rate within the meaning j 
of S. 69 of the Contract Act If r.he owner i 
pays the share of the occupier he is entitled to 
recover it from the latter unde: S. 69 or 70 or 
the Contract Act. {I'eiition and Xewbould. JJ.) 
Firm of Bhudar Mal Ram ch.andra Mak- 
WARi 13. Sew Nabayan aIarwabi 

U I. C. 669, 

-r 69 — Reimbursement of person 
paying money due by another in payment of 
which he is interested — Payment of jodi — 
Obligation undertaken by donor of lands. See 
(1917) DIG. COL. 350; SOMOSHASTRI v. 
SWAMI BAO. Bom 93=19 Bom. L. R. 939 

=43 I. C. 482. 

Ss. 69 and 70— Suit by person 

satisfying decree passed against him jointly 
with others on the ground that he is not liable 
to pay. See (iSl7) DIG. COL. 351 ; SERaFaT 
Ali V. Sheikh Isbar ali. 45 Cal. 691= 
22 G. ■fif. N 347=27 C, L. J. 607 = 
42 I. C. 30. 

. .. — — s, 70 — Grafmiou.'i payment— Sale— ‘ 
Money left mth vendees for paymeni^ to mort- 
gagees — Property aiorlgaged to secure sum due 
dijereni Jroju property sold—Ve'ndee paying 
interest to mortgagees o wing to delay on the part 
of ilve vendors to get saU deed registered 

Certain immoveable property was sold and 
the vendor.- left a po-iioti or the consideration 
in the hands of the Aendoes foe payment to 
certain of their (vendors') ci editors who held a 
' mortgage over property other than that sold. 
Owing to delay in the registration of the sale- 
deed which* was due to Ihe vendors, the vendees 
did not pay the money to the creditors. W'hen, 
however, j^e sale deed was register ed and the 
vendees tendered the money ieft with them to 
the creditors. Ihc latter reiueed to, accept it 
without the interest which had accrued in the . 


, COIiTRACT ACT, S. 73. 

j meantime. Tbs vendees paid ilie interest also. 
In a suit brought by fcue vendors for the 
; recovery of the unpaid portion of the purchase 
i money the veor ees claimed a set-o3 in respect 
! of the money they had to pay the vendors’ 
j creditors as interest : — Meld that the vendees 
f were not entitled to recover the amount 
: claimed inasmuch as the money paid as 
I interest was a gratuitous payment, the pro 
I party mortgaged to secure the sum due to the 
j creditors being nc part of the property sold and 
; the fact tnat the vendors bcoefuted by the 
1 payment was immaterial. C, J. and 

i BauerJ., J ) SLKaJ EHAF o. HiR-.HiM BEGAM. 

40 Ail. 555=ib A JJ. J. 531 = 17 I, C. 903. 

i _ Ss. 70 Aud 72 Bayment unoer 

i pressure of legal piOceadings — No right 
to recover mcnej paid See BBFG. Hegn. 

; YIlI OF lSi9, S, IB 45 I A. 103. fP. C.) 

3. lO— Scope of — Act dcnc£ for ihe 

benefit of dawiant, ccnejitiing anotlify — Repair 
of irrigacion channel— Right to co7}open3ati(jn. 

S, 70 of the Contract Act does not apply to 
cases where a person does an Act for his own 
benefit and thst act incidentally benefits his 
I neighbour or any other person. In such cases 
' the latter need not pay for the estent of the 
I benefit derived oy him from the act. 

; A person claiming contribution from 
j another under S. 70 of the Contract Act must 
i prove that he did some act for the latter. An 
I act cannot bo described as done by one person 
for another, unless it can be shown that, but 
for the existence of the other’s interest, it 
would not have been done. [Abdur Rahim mid 
Oldfield, JJf VISVANADHA VlJAYA KUMARA 
BangARCO V. Ore. 45. 1. G 786. 

S. 72 —Applicability — Agent— Pay.- 

ment to, under mistake— Liability to refund 
I — Conditions— Alteration of agent’s relation 
i with his pi’incipal before notice of mistake— 
j Effect. See (l-’l?* DIG. COL. 352 ; SOLOMON 
; Jacob v. The National Bank of India. 

; LTD. 42 Bom. 16=19 Bom. h. R 789= 

1 42 I. 0.869. 

j — — S. 73 111. {SL)Sale of goods— Breach 
of contract ^f — Buyer's suit for da^nages — Oiius 
of proof — Measure of dainoges— Basis of where 
I there is a muirhei at which plainUff can obtaBi 
' goods, and case where is 7ioi:e — Distinction — 

' Measure of damages m latter case. 

On a breach of contract of sale of goods by 
noii-Jeli^cry it is uoi nocesMiry in order to 
onticle the buyer to d. images rhat he should 
prove actual pecuniary loss as a consequencu 
of the non-delivery. Iflustration (a) to 3. 73 
of tho Contract Act contains an authorita- 
tive interpretauion of the secLion for such a 
ca.'.e aud it shows that ihe buyer is entitled 
as damages to ihe dinerence between the 
contract price and the price for which he might 
haV'h obtained like goods at the time when 
they ought to have been delivered. 
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CONTRACT AOI, S. 75- 

The £3.ine rules apply to goods lor which ' 
there is no market at the place ci deli’ ery. In 
ccruputing the price for which such goods 
could have been obtained it is not the nearest ' 
market that always governs, but the place ^ 
where, having regard to all the raots of a par- 
ticular case, the pl5. would, without any ma- 
terial inconvenience to himself procure the 
goods in a manner that would throw the least 
amount of hardship on the ether party, TGil) 
A, C 301 ai 3i6 ref. 

Where therefore the deft, failed to ship under 
a c i I,, contract Java Moiasse'-; for delivery at 
Madras where the goods could not be bought 
in the market and it- a^ppeaT-ed that hlolasses 
were produced at and exported from Java to 
Calcutta or Madras , and the time for transport ; 
to both those places was practically the same, j 

Meld, the'modacf compuring the price for > 
which the plli. might- have obtained Molasses ; 
in Madras was not the price for which it i 
could be obtained at Calcutta the cost of ' 
carriage to Madras but the amount for which , 
an exporter v?ould have shipped the goods ! 
from Java so as to reach Madras on the data i 
when they ought to have been delivered under ; 
the contract. ; 

Sadasiva Iyer, J. — 'W'here there are absoln- i 
tely no materials piM forward by theplS. so I 
indicate what it could have cost him to obtain 
similar goods in the cheapest manner only 
nominal damages ' would be allowed. But 
where there are some materials the Court 
should with a jury try to arrive at the cost at 
which the pld. could have got other similar 
goods and give him the difierence, if any 

between that and the contracted price. I 

i 

Meld, also, the buyer in a c i f., contract | 
entered into before the war is not bound to i 
pay the increased amount paid by the seller < 
for war risk insurance, S. IC of the Contract i 
Act does not apply to such a payment. tO i 
Bom. 11 foil. {WaJhs. C. J. tind Sodci’iii'a, \ 
Aiiftir, JJ.) HAJBE ISMAIL SAIT AIJD SONS 
V, WILSON & Co. Mad. 709— 

23 M. L, T. 320=(1S18) M. W. K. 399= 
45 I. C. 942. 

... -I— S. 74 A'^plicdciliiij oj — Be^usit 
under a contract oJ Lease— FcrfciUire of, on 
breach of di'pulation. 

Under a rental agreement tor five years, the 
lessee deposited Rs. 150 being one- half year’s 
rent with the lessor and agreed that the de- 
posit should be forfeited in case of a breach of 
the contract by him. 

Held, thar the sum of E-s, 150 must be held 
to be a deposit under the lease to which S, 74 
of the Indian Contract Act was not applicable. 
A stipulation for its forfeiture in case of 
breach is therefore not a penalty. 38 Mad. * 
l7Sfolh 

In determining whether a particular sum of 
■juoncy a^eed to be forfeited was. a deposit or 


GOKTR^ CT AGT, S. 7M 

uor, the Cour: be guided by the reason- 

ableness or urreasonabMue^’ cuth* cruount. 
{A'iUk-- arA p", A p-. JJ ENAAT.eCHAKI 
V. B A DIALING A TKEVAN. 

:lSi3i M Y/ N. iS7=7 L. W. 404= 
45 I. G. 417 

Ss. 74 and iS-Fni^r: — Hiyi. rate cf 

— Belief agninA pinalty. 

The rate of interest ihcugh excd'sivo. not 
being esorbir,ant, the cou!*t will inierie-’o to 
reduce it. The fAct tbot the rare of interest 
j is escessiva is no gr-ound for reuucirg the 
I stipulated rate. \Sl.cdi Ld, ■/-I ALL tK DlX 
‘ D. Fateh Din. 31 a. e 1£13= 

' 27 P. L R. 1913=54 ?. li. H. 1913= 

45 I. C, ICl. 

“ ‘ ■ "“So 7^) c-im 16 — itiit/fCSi Beadiiy 

jS's+ur oy Vizievco-) I'iuCii-.'j ^./if yjO 

ciug-Aion f.s tc — lidAf 

Without any evidence of under iniluencc 
exercised unfair meaui adopted by the 
lender, a rate oi jmeresr agreed to by the 
borrower cannot bo di:?aUowed as Leing penal 
unless it is so high as lo shock the oonsMenee 
o£ the Court. {FooidtiL'r Hud , JJ ) KAbI 
Nath ITittka^ bhikan chaban Maity. 

45 I C. 778. 

— S. li^Landlctd and Tt:nuni — Agree- 

merd A pay erdicLuced rent in case of dcidm'j 
over — Act a penc'Uy. 

An agrsemenn by a tenant that if he holds 
over after the expiry of the terru he would pay 
rer' at a higher r Ate than that woich he paid 
during the term, i? valid and enioroeable. 
{Thornhill, J.) KaMADEIN CBOLDHQBY ru 
KUMOLINI DASSI. 45 I. C. 901. 

S. li—Bc-nal OAid Bonalty, scape of the 

ujords— Agree ViC), i lo pay a larger sum in 
return for a loan of a smaller sum if illegaU 
The word ’ penal’ or ‘penalty’ has any bearing 
i only when ttere is a niiiin contract and a sub- 
: sidiary contract providing for some more 
j drastic coneequenoes in the evenp of the breach 
j of the original and main contract. Nothing can 

■ be brought under the operation of S. 74 of the 

■ Contract Act whioh is a term and stipulation 
’ of the main contract between the parties. 

‘ The term ‘penalty’ is totally inapplicable to 
‘ a term ci the original contract or tonsequence 
; of the original contract not owing to breach 
: but owing to fulfilment. The consequences of 
: the fulfilment of a contract may be oppressive 

; but they are not penal within the meaning of 
I the Contract Act. 

In the absence of a Money-Denders Act an 
’’ agreement in return for a loan of a similar 
! sum to le pay a larger one on a given day 
i representing the original principal and in- 
; taiest is nos contrary to law. 
i The deft, executad a promissory note for 
1 Bs, 10,000 in favour oi plfi. promising to ts- 
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pay the same on demand with interest at *24 
per cent, per annum and deposited the title- 
deeds of one of his pi-openies as security for 
the re-payment thereof, For its re-payment 
he executed 20 hundis of B.s. 500 each and 
authorised plfi to cash each hundi every 
month on the due date and credit the sum so 
realised towa^rds tha promissory note and 
agreed that if the amount of the said hundi 
was not paid^ the piS. was to be at Uberiy to 
proceed against him for the recovery^ of the 
said hundis and credit the same on footing of 
the said promissory note. On the date of the 
promissory nota only Ks 4,500 was paid in 
cash and a balance of Ra. i,5CC outstanding 
on an old promissory note of 19X4 was wiped 
out and Rs. 4,000 was treated as payment of 
interest for 20 months in respect of the pro- 
missory nota of Rs. 10,000. 

Seed, the transaction was a rc-paymenr of 
Rs. 10,000 spread over a certain period in 
return for a loan of Bs. 6,000 and there is nc 
illegality in such a contract according to the 
law of this country and that the piS. was 
entitled to a decree for the amount claimed by 
him. (Cautts Trotler, J). SUKKULAL SOW- 
KAS IJ. TIKUMALA RAO SaEIB. 

24 M, JL. T. $20. 

— S. 74 — Fo'^^alty—Conipotnid bite^ed 

at enhanced rate. 

Where a mortgage provided for simple 
interest at 6 % but for 12 % compound 
interest on default, Jield that the provision as 
to compound interest at an enhanced rate was 
penal and that simple interest at the enhanced 
rate would be reasonable compensation \Sctdo^ 
^iva Iyer iHapier JJ.) ZAMINBAE OP 
KABVETINAGAB V. aUBBABAYA PlLLAI. 

(1918) M. W- N- 146= 
7 h. W, 36=43 I. C. 871 


COKTRACT ACT, S. 408. 

I . , ^ 

An enhanced rate of iuierest in case of 
default in payment either of principal or of 
interest on duo data is not penal if it is 
reasonable and normal one, though it is good 
deal higher than the original rate. 

So where a bond debt payable by two instal- 
I ments on which interest was charged in 
advance at toe rate of about two per cent per 
annum and it was chargeiole at uhe rate of 1*2 
per cent, per annum, in addition to chiikania 
at one anna per rupee, the enhauced rate wa^ 
not considered unreasonable. 

A party who is content to accept the Lower 
Court's decision, can without nling a 
cross appeal or cross objections resist 
an appeal from that decision on the 
ground that the decree errs in favour of the 
appellant and should therefore not be disturbed. 

On the above principle the Chief Court 
refused to reduce the amount of interest 
allowed by the Lower Appellate Court at the 
rate of 6 par cant, per annum from the date of 
the bond as it was far less than tha amount 
i which cuuld legally be decreed against the 
deft, by calculating the interest at the rate of 
13 per cent, per annum from the date of 
j default. {Chevis and Leslie Jones, JJ.) 

I Hahohed ali V. Parma Nand. 
i 48 P. W. R- 1948=46 I. C. 232. 

I 

I ------------ S. 74 — penalty — Relief aojCLvnst -Im- 

\ j/rooide-id ira7tsacthon, not a groimd fur. 

j However improvident a transaction may be, 
j it is difficult for a court of justice to give relief 
j on grounds of simple hardship in the absence 
of any evidence to show that the money-lender 
bad unduly taken advantage of his position. 
[A, near Ah.) AZIZ Khan v Dunichajs'D. 

131 P R. 1918= 
165 P. W. R. 1918=23 C. W. N. 130, (P. C ) 


■ — B. 74—^PenaUy — Compound interest A 

— BevisiG?i far, mt a penalty. j 

A covenant to pay compound interest, in ■, 
case of default, at the rate originally fixed | 
is neither penal nor bard and unconscionable, j 
(Stuart and Kanhaiya Lai, A. j , €.) RAM | 
SBWAh V. BALDBO BAKbH SiNGH, ! 

47 I. C. 648. I 

1 

« — - — s. 14^Fenu.Uy--Uigri rate of interest j 
— Mortgage. , j 

A penal rate of interest on a mortgage bond [ 
may be rednead. but should not be wholly j 
disaUowed. {Flekhor ■ and Smither, JJ.) 
Hetshesbsh Singh v. Lakhi Nabain 
Singh. 46 I. G. 384. 

r-^S. 7i-^PemUy — lnterBsi-~Bii'gulatum 
foreniianced raid m default whan 
^Prcu:iice^ Appeal— ‘ Rigid cf respo7\deni to 
, support- - decreq of cnitri. - below wHJmit fUing 


— S. 108 — Hire-purchase agreement— 

Possession under— Qualified possession only— 
Exception not applicable. See HiaE-PUB» 
CHASE AGREEMENT. 46 I, C. 88S. 

— — S, 108 — Shares-^Tra7isfer by person 
vn possession for a particua r pwjpose — Bona 
fide purcloaser for value — Slcare certificate 
loiih blank transfer deeds — 2i egothabdity — 
Usage. 

Thedefendaut Bank bought 25 jute shares 
for one of their constituents which consisted 
oj a share certificate and a blank transfer -deed 
signed by the registered holder ivhich were 
mkde over by the officer in charge of their safe 
custody department to the Head Clerk vjf that 
department in the usual coarse The clerk 
fraudulently disposed of them to Sham Baa 
Sii, who again sold- them to other persons. The 
plfi. firm bought them from the defv- firm of 
Bajin&th Champalal. Both the plfi firm and 
the deft- firm wem he^m purchasers iot 
valao ; - ^ < 
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Heltl, the Head Clerk was not in pos- 

session of the shares within the meaning of 
3 IG.s cf the Contract Ac: and that the pin. 
acquired nc title in tbem. 

Ht'd, also that the share-certificate itb 
blank transfer-deeds signed by the registered 
holder were cot negotiibla instrnments. 
{CkmidJuiry, J.} ROOF CHAND JANKiDAfe 
L\ The National bank Ltd. 

22 G. W 1^' Kd2. 

— S, 103 — Sfi'ire-^—Trar^'Jei' hy, person 

in ijoss.€&sion — Possession ''t'. lined jrandulsniiy 
— PrnD-sforoe brna fide jurchascr z'er vaiiis — 
N:goti,.fyillzii hii ciizt'Zni — ccrFjoC^le 2/Kin 
maotiobU tr'ZZ'j erz — Necczi. edny J\e^ozia- 
bi‘dij by -Effect ~ iinhw oj-- 

P.e77iedjfcf Lona iida >ic->er ft r Z'dr^tS. 

Share certific-ates accompanied by tran,-.ier- 
deeds endorsed in blank by tne registered 
hcldar are not negotiable. 

The right piiDciple ro adopt ^\ith reference 
to such ^blank transfers duly signed by fcbe 
registered holder of the shares is to bold that 
each prior holder confers upon the bona jidc 
hclde’r for vaiua of the certificate for the time 
bc^mg an anthoriiy to fill in the name of the 
transferee and is estopped from denying such 
authority ; and to this extent, and in this 
manner, but no furiber, he is estopped from 
denying the title of such holder ior the ttme 
being. 

The pifi. firm claimed -to be the owner:' of ! 
2o jute shares v>hich they purchased from tee | 
deft. L. on 7 - 5-1917 and got ^ their namss i 
registered in the books of the Company. A.t 
the time of the sale the plh'. obt>-ined posses- 
Sion of tne certificate for the said shares and ' 
a blank transfer dead signed by the registered J 
holder. The deft. L bought the said shares ^ 
from one V who fi^audulently obtained posses- , 
sion of them from the deft, 8 who was the | 
owner of the said shares It was not clear- 
what was the nature of the transaction between 
the dsffcs. L and U The purch.A-e by the ' 
pig. was horia f:de and for value : i 

Beld, that the plfi. did not acquire^ any title _ 
to the said shares and ware entitled to the ; 
value they paid for them from the deft. L W3th ! 
interest. 

The expression ‘goods’ in S. iCo of the ^ 
Contract Act includes ail moveabie property. 
(ChaZ'ahn- J) HASASIAIAB 3HOHaNL.AB 

V SATI3H chandea Ghosh. 

22 0. w K. 103d. 

^ liZSale of goods by mscripiEn 

— Tsh? hie cv. alii y — or rani p — 1 n speci t o n 
ej goods Icf :re ygnfCiiaSre'-S^JBzt^Bnghsh arA 
IiAian Lag. 

Under S. H3 of the Contract Act. as under 
fcha English Law. where goods are sold 6y 
description, there is no implied w.arranty that 
feha goods shall be of . merchantable quality, 
r^hisr is so even when the purchase is after in- 
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specricn, provided thao ii tiis buyer has 
snammed the .qcede, there is no implied war- 
ranty as regards defects which such esimina- 
' tiou ought t: have revealed. [Weld? C. J, orA 
Sce'zccr J ' Pees kiAHo::zD RotyxHES u. 
DALLOEAM JATAADtRAlAA, 35 M L. J. ISO 
u. L. T. 227= 1918 K. W. I;. 058=^ 

3 L. IV. lS2=-i7 I. C. 555’ 

■ — ^ Ss 124, 125 and \S2~~S:iT€tyship 

; and indciiinitip Eisthidd-n OLivcin — Engliok 

i 7\d Indian Lf ns—Rindu Laic 
\ ^ 

The conditions required by the D.nglish iaw 
and the Contract Act for a contract of sniety- 
ship are also required for such a contract 
under the Hindu Law There tnust be a 
creditor, i pclncipai debtor and a guarantor 
or surety, who makes hiinsalf liable for the 
1 liability ot the principal debtor Thu relation- 
! ship may he established by an sgreemeiit bet- 
; ween the principal debtor and the surety to 
, which the creditor is a party. This is the 
contract coining under S. 126. It may also 
‘ be establ'shfiu by an agreement to which the 
I creditor is net a party where there is a 
! collateral contract between the surety and 
the piincipal debtor that one at them shall 
; be liable on the default of the ether. This is 
! the contract under S. 132 of the Contract 
^ Act. But where tha contract between the 
I surety and the creditor is not a collateral 
undertaking but creates an original liability 
as between these two parties then the coiuiract 
is not one of i-urety but one of indemnity 
within S. 124 cf the Contract Act. ;19C2) 1 

K. S. 7TS, (lAGl) 2 Q. B. 8So Bel, {MuUieJc 

and TlzomhilU dJ.) MahaBIE PEASAB v. SiRf 
NARAYAK. 3 Pat L J, 398— 

4 Pat L. W. 437=(i9l8) Pat. 323= 
46 I. C 27. 

-S. 125 — Contract o£ indemnity — 

Enforcement of future claim — Light to* be 
indemnified. See (1917) DiG. COD. 3611 
HAMAhWMJI SaSTRI EALI RaGHAVA 

L. E\G.AK. {1917)15. W.N 888= 

43 I C 124. 

Ss. 126 and 128 — Goiziract of guZ’ranUo 

•--Lucira.nieo given at a time when clabn against 
prAci'pal iimc-taTrcd — Sufety nci lioble io pay- 
The trustees of a temple deposited, in l‘=S3, 

^ a sum cf money with MAI. The trustees 
I demanded, but MM refused, payment ^o: the 
* mousy once in 1859 and again in 1S97, but on 
, the second cccasion MB orally consented to 
' stand as a surety for the pay meat. In ISOC, 

J the trfisteea sued both MM and :IE for the 
1 money. The first Court passed a decree against 
I both,"bl?il alone appealed with the result that 
i the appellate court held that the claim to 
demand payment had becorr a barred in 1895 
( and dismissed the suit as d^: kiM.^ The 
1 decree against MB., who had noi; appealed* 
I remained in force. The trustees executed the 
^ decree against MB and recovered payment of 
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tlie amount, on the 20th Slay 1912. SIB having i 
died, iiis sons sued MH, on the 20th Hay j 
1915, to recover the amount from him. 1 

Held, dismissing the suit that- there was no ; 
consideration for the alleged contract of surety- - 
ship, inasmuch as th: foundation for the ; 
contract was wanting, there not having been 1 
any enforceabie lie/oility in the third person. 

Ver Batclielor^ A C, J . — The word ‘liabiiity’ i 
in Ss- 126 and 1'2S of the. Oontract Act, means ; 
a liability which is enforceable at law, and if i 
that liability does not exist, tnere cannot be a ; 
contract of guarantee {Batchelor A. C. J. and • 
Kemp J ) HakJU t’. ^HIVAPPA. j 

32 Bom. 553=20 Bom. h. R. 537= ! 

36 1. C 122. I 

S. 130— AppUcabditv cf, to adnainis- : 

tration bond Scf (19 IT) i)IG-. COL. S6 l., _ 
HAUNG BA CE r Ha Pwa. ! 

1C Bur. h T. 237=36 G. lOCC. i 


thing done \vith such want of nerve and skill 
as to amount to negligence. If in a sudden 
emergency a man doe? something which he 
might as ho knew the circumstances reason- 
ably think proper, he is not to be held guilty 
of negligence, because, upon review of the 
facts, h Can be seen thrt the coutsa he had 
adopted v;as not in fact the bast. [Sir IValter 
Fkil lira ore.) DW AEiTANATE v. THB EIVER 

Steam Navigation Co. Ltd 

20 Bom. L. R. 735=27 0. L J. 615= 
S L. W. ^-23 H. L. T 376= 
(1918) hi. W N. 335=431.0 319 (?. 0.) 

S. 161“ Common Carrier — Steamship 

Company — Liability for goods deiivarad for 
carnage — Bight of consignee to have goods 
weighed beiore taking delivery—DsmurrAge, 
liability for. See (1917) DIG. COL. 
EAMJASH AGARWALLA r-. INDIA GENERAL 

Navigation and B.ailway Co. Ltd. 

22 C. W. K. 310=51 1. G. 3S7. 


Ss. 135 and 13? — Frinci-pal and 

— SvM dismissed -os against pri'^icipai under 
0 9, Fi, o—Snray if "disoiwrijed. 

Plh sued a principal debtor and the surety 
for tbe price of gccds sold. Service of Sum- 
mong could not be effected upon the principal 
debtor and the plS. applied that he siiculd be 
dismissed from tbe suit. The suit proceeded 
against the surety only. 

Held, that the legal consequence of the act 
of the plff. was to discharge the principal 
debtor within S. 133 of the Contract Act, so 
that he had no further right of suit against 
the surety. {Saunders, J. 0 ) AIA.UNG Po U 
HAGNG KVAWi ■ 55 I, C. 693. 


Ss. 161 and 152— Liabiiity of as - 

carrier 01 goods — Loss or destruction — Burden 
of proof — Negligence — Extraordinary cause 
See '1917) DIG COL. 334 : SURENDRA LAL 
CHOWDHRY V. Secy, of State 

21 c. W 1125=25 C. L J. 37= 
38 I C 702=53 I. C. 263. 

Ss. 161, 152 and 151 — Railway Carri- 
age of goods — RisX Note B— Loss of goods — 
Liabiiity of Railway— Onus of proof of negli- 
gence on the part of railway of theft, on tbe 
consignee— Contract Act, not applicable See 
Railways Act, ss. i-i (2) and tg, 

22G. W.N.622. 


— -Ss. 151 and 1S2 — Bailment— Suit 

against bailee far daviages— Negligence, proof 
of— Onus on pljf,- Duty of deft— Evidence 
Act, R. 106. 

In a suit against an ordinary bailee the 
limit? of whose responsibility am defined in 
S.g. 151 and 152 of the Contract Act, tor not 
taking care of the goods and saving tnem from 
loss, a , IcsB of fire, the bailee should, in 
accordance with ihe piovisions of 3. 106 of the 
Contract Act, call all the material witnesses 
who were on the spot at the time of the loss 
but that section of the Evidence Act does not 
discharge the plfi. from proving want of due 
diligence, or i ex pressing it otherwise) negli- 
gence on the part of the bailee or hi? servanis. 

Good sause and policy ci the law impose 
30mo limit upon the amount of cfi^te, hk‘11, 
and nerve which are required of a yereon in a 
position of duty who has to encounter a 
sudden emergency. In a moment of peril nod 
di^ulty the Court should not expect pericct 
presence cf mind; accurate judgment, .-nd 
promptitude, it a man is suddenly pui in 
an cxiremaly difficult portion and a wrong 
order is given by him ; it ought not in the 
circumstances to be attributed tc him as a 


— S. 172 — Hypoiluecaiion of chaitds 

vntkout possession. 

The method provided by S. 172 of tbe 
Contract Act for the hypotbecation of loose 
chattels is not tbe only method for creating 
security thereon. They may be hypothecated 
without transferring their pcesession- In such 
cases the only question that arises is whether 
there was an intention te create a security, 
and if there was an intention to create a secu- 
rity, equity gives effect to it. {Fletcher and 
Sliamsui Rude, JJ-} Harif.eda Sadhukhan 
! V , anath Nate Dey. 22 C. W, N. 753= 
j 54 I. C. 211. 

I S. Pledge — Jfoney advanced on 

i pledge of oniani'^nis—Sole by v am nee— Bo as on ^ 

; able notice to pawnor, essential. 

S. 176 of the Contract Act does not con- 
texnplste that the pavnee should give the 
pawnor information of the actual date and 
^ place of sale. The expression ‘reasonable 
i liotioo of the sale’ means an intimation of an 
■ intention to sell and it does not necessarily 
' mean that a sale should be arranged before- 
I hand and thnc due notice of all details should 
I be given to the .pawnor; all that the law 
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intend.- is tbs.t Ine p.3wnec shcnld give the , 
pavviior a ree.'Onalle time witLin to 

exercise his right of redempticn and proceed 
to sell if the property be not redeemed. His 
right is analogous to that of a seller’s right 
to re-sell the goods sold and the tv.'o rights 
rcu^t be exercised in nacre or less the same 
method- 

A pawnee gave to the pawnor a notice that 
unless the articles pledged were redtomed . 
within a fortnight, he would sell \':ithcut 
further reference, but omitiea m specify the ' 
actual date, time and place of the sale. He 
then sold the articles out the debt was not ■ 
fully paid ch. In a suit for iha balance the ' 
pawnor-eentended that the notice was not - 
reasonable because of the emission to specify i 
-the actual date, time and place or the sale. 
Held, that the notice was reasonable. 
iTudholl aid Abd^'l Itcooj , JJ.) K U K -f 
B3RhRT LAH V BHABGAVA OO^JHEf.CIAL 
lUMK. 40 All. 522=16 A. L. d. S£C= , 

45 i. C. 462. 

S, 473 — of t::'e ~ Denver h [ 

r.r/U 7 \ 

A delivery order directing daliverv of as- , 
certained goods which are in existence to a ' 
specified person or bearer is a documeut of 
title to the goods represented by it [Crtiioiid i 
and Tioomsy, JJ ) N N. K. £. EOWTHER v. ' 
£. S. A. 3. Ckett?. 40 Ear. L. T. 243= i 

o6 i. C.593. 

£s. 173 and 179— Pledge by a person 

in possession — The pawnof having limited 
interest in the goods pledged— The principal 
of the pawnor knovvir.g of the pledge ’tnd 
recei\ing money raised by the ifiadge entitled ■ 
to claim payment. BIQ. COh dCi* 

LADKA a Co. 0. Lakh.w^i , 
CHANB PaKaT^ISEY- 42 Boin. 205= 

19 Eom. L. R. 335=40 I. 0. 148. | 

I 

Ss- 1S4 and 24S— du/ico* f/ . 

can he — loniraJ hu Tnincr on headf yjf onn of ; 
qchJh he is meniltt — Liobilitn^ oj < u — : 

Nonrepudlaiicn hy mim ?■ / Jns tan liahiiity '' 
071 co7iiraci aJUr attaining 'nvioeitij — Effect, j 

Where a minor, who was a member of a ' 
firm consisiing of himself and his father ; 
applied for shares in a Bank and paid an ! 
advance with the application whersupen ; 
shares were duly aliofctad to ihs firm by the . 
Bank. heUl that under S 131 of the Contract i 
Act the minor was eempeierit to act on behalf • 
of the firm and that ic accordingly became j 
liable on the shares. Held further that- as the 
minor hiinsalf had attained age long pricr-to i 
the data of suit and had not publicly r^- i 
pudiated bis liability on the shares, he was - 
under 3 243 of the Contract Act, equally j 
liable on the shares {Sc-oti Smith end 
Ldh JJd T'ibm of gopi AIab V. Jain Bank/) 
OF INDIA 17 P I* B. 1918=3S F. W- R- > 
1918=45 I. C. 47. 


CONTRACT ACT. S. 247 

— -;q S m~-aarr~T.aai:!n rf, fev 

mgllgtue — .n't a’.e.K'" ■ Y oa tract. 

A minor agent :s nrt jUiibie ior less 
cjused by rhe negii^ercs c: L.^ guardi-i::. An 
iafanr Ciucot oa incdeliAble for a torr anting 
out of a e_ntract where the eenm ^..ct is net 
bindingupoQ him and where the 
tort consists rrmoW in ueghgence on i‘nc part 
of his giiardian, 'oijna . J hi (..-OPtL 
HAO\Va:jan HAO y. HlNaAAPAO 43 I G b£3. 

pus.<=!essi(',ru paver -.ypra .mne pn/.ts 

toiravds intorcsL — loictr tc uJ:e I.H: 

Where in a mortgage by deposit cf title, 
deeds, the mortgagor puts the mortgagee in 
possession authorising the Utter to appropriate 
the profits in lieu cf intcresc, f-he mortgagee 
might be regarded as haviug received auiboricy 
from the mortgagor to manage the lauds and 
to receive the vents and prefits in lieu of 
intaresrl Such authcrity being giten to the 
morrgagee in consideration of the Ban to the 
mortgagor the authoruy c-ouil not be tei’minat 
ed under S c02 of t:i3 Indian Cent, act E:i 
until the loan was rep-tid. {Ti -'Uwey. C. J. and 
Or-^nc.H, J ; 'SriWE UoN v Hla Gy..'i:. 

9L B R 172=47 i. C 133. 

-S 222— CoEambssion ag. nt— Suit 

against his principal-Lfinhaiion. See PUNJAH 
C'OUKTh.ACT, S. 14. 59 P L. R. l9lg. 

3 222— Seie of goods— 0. I. F, terms 

Pui'chass under indeni to commisaiou ager.l 
to purchase and ship goods on account and 
risk of defeud’'‘ut— Outbreak cl w-iv while 
goods in transit—Right of e^ent to r6co\er 
unuer the coritm^i. 5-'“." SALi’. OF CiiVODS. 

3S hi. Li j. is 4. 

S. 242 — } t.ierslLip— P.o'tn.er -~\V\ 

is — (thma.Lc Hiorow iv /'USts pviJ 

Giunasia sharing in vs ^vell us hu 

protiu-^ is :i partnr-r. t h.c-tus niid S'.'di La. 
JJ.) Fun; OF CHKLA RA^i V KliSHFN' 
CEAND. 3 ?. V/- R. 1913=44 I C. 233 

Ss. 247 and 24S — Applicability of — 

Hindu joint family — Trado started by father 
on behalf of himself and minor sen — Trade 
debts contracted by father during son’s 
miaoritv — Son not personvlly liable on attain 
ing msjority. See HINDU Law. JoikT 
Family, trabb. 35 H. L J. 473. 

S 24?— Joint Hindu family— Trade 

by manager in nartnership with stranger for 
the benefit of the joint family— Liabihsiy of 
mjinox’s interest in joint iamilj property for 
debts of manager. Hindu' Law, Joint 

Family. 43 1, G. -To. 

. — -S.' 247— — J^iahuity of^ v:hen 

ancesn^al trede carried cu his behalf— Xo 
persfinaJ luibiUty. 


n 
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A 1 ^ 132 or cn vViioss beh^li an aacer.tral trade 
is carried ou is not perscnaliy liable for debts ; 
incurred io such busine:;?. 

ihe liLability of suob a minor is not greater ■ 
than that of a minor adnnitted to a parrner- | 
ship a? laid dc\^ii by S. 247 of the Gontiract i 
Act (S. hb Chj'fui'jcn (yyid Sinitlicr^ JJ-) i 
KHLTRA MOHAh^ PODPAR v . tsISHI EUilAF. | 

Saha. 22 G. W K. ^33^45 1. u. S'd?. v 

Ss. 249, 251, 261 and 2ZS— -Pi^rinerslih | 

— CourZs ordered for —DeGth oj pari-iiey — Surv'iii- 
ing partner I'ni^segifenily horr‘''4cing amannis to 
pay for gcods—SuU^ hy credihr again^d s-urviv- 
ing partner and legal re-prrsentatives of decoae- 
eel pariv.rr — Pornershr-p asscU in hinds 
of sari'i>:ini] partners lichle. 

The 1st deft and another were carrying on 
L'asiness in partnership and as such ordered ! 
uonds for the partnership and before they could | 
he paid for, the other partner died and the fnr't j 
rheft, to enable him to take up the bills of lad- i 
ing and obtain delivery of goods borrowed ! 
money from the pi 17. In a suit by plff. to re- , 
cover the amount again.st the 1st deft and ; 
deft. 2 and 3, the represeniutives or the decea.s- j 
sd partner* hekh that the 1st deft, vvas person- ■ 
ally liable and the assets of the partnership in 
the hands of the 1st deft, were alone liable j 
for the debt, | 

The suit debt being one binding on the j 
partnership assets, the surviving partner bos 
power to, pledge the partoerahip assets in dis- j 
charge of it and therefore as regards the | 
amount a personal decree against the 1st 
deft, and a decree against the parenership as- 
sets in husbands can be passed. {Wallis, C. J. 
OMd Si^sliagiri Aiyoirt J) SESEI A3IMAL v. 
VAIEAVAN CGET’tIAR. 42 Mad 15 r=: 

35 M. L. J. 669=24 M. L. T. 392= 

(1913; M. 8C6=8L. W^ 5C3= 

47 L C. 953, 

•# 

Ss. 252 and 234 (6)-"Contraci of 

partnership for a fixed t 0 rm”“Suit for dis.solu- 
tian before the expiry of the term ^Discretion 
of Court to grant a decree on the ground that i 
business cannot be carried on except at a loss ' 
See COETii.^.CT ACT, S^. 254 (oj AND 252, j 
22 C. W- N, 601 (P. C,) : 

S. 253 (10) — Fertna'ship — -/cijif-. j 

family member $~-Potoer of attorney by—DectJi', 
of one, if fids an end to the poirrr. I 

- A power of attorney executed by two mem- I 
hers of a Hindu joint family is not teiminated’l 
by the death of one of them when the interest j 
of the deceased member passes to the surviving j 
member. 21 G. W. N, 620 foil, {Spencer emk i 
KumaTaswamy Sasfri, JJ.) PONNXJSIVAHI | 
PlEEAI m CHIDAilBARAM CHETTIAR, i 

36 M: l4v - J, 291^253 M . L 2iH= 

. : h V mir m. W. H. i9i:=z7 li, W. 566= 

7 : 441 . 0 . 849 ' 


.Y DIGEST 340 

CO-OPERATIVE SOCIETIES, ACT, S. 42, 

Ss. 254 (6) and 2b2^t^oniract cf 

partnership far a Jiiei term — Sait for 
diesclutiem cn ike that business 

co.'inct be carried on except at ei less — Discretion 
cf Crnrt ta grant decree — AopcUcic Court if 
can interfere. 

A partner's claim to a decree for dissolution 
rests in its origin, not on contract, but on his 
inherent right to invoke the Court's 
protection on equitable grounds, in spite of 
the terms in which the rights and obligations 
of the partners may have been regulated and 
denned by the partrie'ship contract. 

When it is established that the partnership 
business cinnct be continued wnthout a loss^ 
tne Court has jusisdictiou, in the exercise oi 
its sound discretion, to order its dissolution, 
though the partnership is not terminable at 
with It is opposed to sound practice for an 
appellate Couit to substitute its discretion 
for that of the Court, from which an appeal 
has been preferred. {Sir Loicrence Jenldns) 
RsmiAiuN NishA i^EauM f. Price 

42 Bom. 380=20 Bom L. H. 714 = 
22 0. W. N. 601=18 A. L. J. 513= 
27 C- L. J 523=35 M. L. J. 262= 
23 >1. L. T. 400=8 L. W, 53= 

5 Pat, L. W. 25=45 I. C. 668= 
45 I. k. 61 (P. C.) ■ 

CONTRIBUTION— Co sts—rloint decree for suit 
to recover— Defts. claiming under separate titles 
— Wrong doers— Alaintainability. See COSTS, 
Joint Decree. 16 A. L. J. 6S9, 

Joint Jlecree for costs against 

defts claiming under separate Utles — 
Dejds. wrong doers—Suit for coniributiou, 
sicit not mainiahiahle 

N got a half share in certain property under 
a deed of gift executed by J, R.'got a half 
share in the same property under a separate 
deed of gift also executed by J. B and Z alleg- 
ing themselves to be owners brought a suit 
against' N and E, to recover their shares in the 
property. K did not defend the suit and N 
contended that the suit had been brought in 
collusion with R. The suit, was decreed (it 
being found that N and R each had separately 
in his possession a share to which E snd Z 
were entitled) and costs were jointly awarded 
against them. The whole of the costs was 
realised from N alone. In a suit for contri- 
bution by N against R, held that the suit 
would not lie, K and R being independent 
wrong doers whose interest were in coafijct. 
(T-iidbcil and A. Raoof, JJ) .NaNDLAL tolNC-H 
V. BENI AIADHO BING-H. 16 A. It J, S89= 

47 I. 0. 9S0, 

CO-OPERATIVE SOCIETIES ACT (H of 1942), 

Ss. 42 (2) £nd (6) Civil Ccurt’^Jnrisdiciion'--' 
Suit far declaration tJiat order for Vayrysni hy 
liguidaior is ultra vires — Not maintainable > 

j A -Civil Court cannot in view of S. 43 (6) of 
tho Co-o|ierative Societies Act, entertain a 
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suit for .1 daolaratiou tbit an oidar of the 
liquid^itoi passed under 3. (2) ji the Act is 

ultra vires and without juiisdictioa ana can- 
not be executed. \a>tuari aad KealcivaliXi. 
A. J. C ) Beni Madbo Singh u. Lp^^cidator 
Dewara Bank. 4 0 L. d. 53S— 

44 I.C. 353 

— — S. 42 f 5) —Order of liouidatcr declar- 
ing eabh member as jointly and severally 
liable — Application for attachmsot of property 
hypotbeeated aiai others — V7 nether Court 
could examine the legality ol order — Appeal. 
Bee (11117) Dig. Col, 371 ; blATHUELA Bra 
3AD V. &HEO BALAK RAM. 

40 All. 33-^15 A. L. J. 333—42 I. C. 963 

C0*0W NB RSr— “Biiu/dmp ru i.a^hi 

Mamlaior:,' iuj uden granUa — fiijdiv 

chijustoble cJ mrtition—ii uf tited on relief. 

Certain of ibc proprietors mortgaged 1 
kaDal< 1 blarUs out of the abadi shamiiat aod 
the mortgagees erected a wailed enclosure 
in which to keep their cattle. The cfcLsr pro- 
prietors hrsr sought to get the mortgage set 
aside, but failed, xhey cben brought- the 
present suit for a mandatory iDjunction direot- 
iag the removal of the enclosure. 

Sold, that the suit was not maintainable in 
the absance of proof that the erection of the 
walled enclosure had actually caused such 
material and substantial injury a.s could not 
ba remedied on a partition of the joint l-iud. 
54 r. R. 1888 and 54 P. R 1S92 ref. (Broad- 
J.) HajJU u. TEJA SINGH. 

29 F. R. 1918—44 i. C. S44. 

— ^BiiiUling ovb com-non lanJ—X.-^ rojec- 

raised by oiher co-owncrs at the iirae — 
Siibsegumt smi for joBit possession if mcintcln- 
ahU^Grant of 'declayator y relief. 

Deft owned a plot o' land jointlj with 
the pill, and certain other co sharers. On a 
portion of this land be 'erected a cofrugatsd 
iron shed and let it out to shopkeeper^. Bid. 
brought a suit for joint possession of the 
piece of land built upon by the deft, though 
at the time of the construction of the •shea 
neither pld, or any other co -sharer raised aev 
objection. 

Held, that the plB. was not entitled to a 
decree for joint possession, but could get a 
declaration of his title as a co-sbarer in the 
suit. {Tcu'ion and liwkardson, dJ) iiAKI 
DAS Basack V. Radha charan PODDAR, 

46 I.C. 496. 

— — — — -Collections by— Payment to one co- 
sharer of his share, if and when enures for the 
benefit of. Sec CO SHARERS, COLLECTIONS 
Bix 45 LG 463. 

' — — — ‘^Enjonment of common prcp.riy — 
Sepurai£ enjcinnoni by ta-oancr oj pari^ of 

•p'ropQtiy—Sieit Jer joint possession by otmr 

• . — Oc?idUion. 


CO 3 HABEH 

EdCz .b'diiL r cjnimju sf yreperty 

b'ss a pi'cprieiary right in the ci-tulc. 

and nc cc-ovrurr can ^et up a cliim in Uv/ t j 
. lay any specidc rir'ii-i as his cxcl'aA’.c pro 
perty. 

Bu:- it the praence of ci-cv.-uers of an un- 
, divided property, who are not living in a state 
CL absQiuie jointnese as one family, to take up 
exclusive physical pcssetsicn without any ^ucii 
dc-nnition or severance ot intsrc-il ns would 
amoant to pactiticn. 

Vv'heiG this has hesn dene, the Courts will 
not in'.erfere with me arrangement at The 
inatoncQ of any one c^-owncr during Ihe tenure 
in common ; and will only do so on partition 
so far as may be iiece-isar\ to m-ihc an c-"uit- 
abia division cf the property. IS Cal. 10‘il ; 

' 'IS Cal 223 ; 27 All. 3:^: li C. W. Ah Ii-:b t 
N. L. R. 120 discussed. 

A purchaser of an undivided .--bare is uouud 
' by all such arrangemeuts w^hich bis vendor- 
niay navamade Vfith his co- owners for the 
coinmcn enjoyment oi the undivided estates 
{Siaiiyon, df J. 'd.) JaGANNATH u. RAM 
PRASAL. 14 K. L, K. 101=46 i c. 272 

Fidiery—iyufii of a cu nen. — Ir,frbt.i)L- 

iHcni >'J\ by ezcrciso of eiodtar rights iy dder 

C) OVlLCi‘1. 

Where the lessees of a ‘bii' from some oi its 
CO owners catch fish in it and make a profit by 
‘ sale thereof, the other co-owners cannot re- 
cover by way oi damages a portion ol the value 
realised by cLe sale, unless it is shewn, that 
when they went for fishing, they were pre- 
: vented by those lessees or that they could not 
get ample fish in tho ‘ bll ‘ to oatkiy their 
■ right of fishery. (Fieicder and Huda, JJ.) 
i rudea Bath" Rcy z;. Joy Ch.ino Eai- 
; EARXA. 46 I C. 2S0. 

; ^ dbip— Freighi and other earnings — 

; Partnership, leiatlon oi— r:uit for dissolution 
i and acecunt's. Sec FARTInERSEIF. 

25 lA. h. J. 87. 

* 

: CO SHARER— iccunnj.—Rf'iik to, v-ltnon-ses 
' — M 'inci —\Vcrh:zvy-j of , by one cu horer — Uoni // 
; spcni 0% ptince — PariiHon — Sqiniici. 

in the ab.sencc or proof of actual ouster or 
destruction cl property one co-sbacec cannot 
' demand accounts frutn aaother co-shafer for 
J m morals taken by him out of the joint pro- 
' perty unless it is shown that he had worked 
' more than his fait share. 

; Bo claim for account is maintainable where 
' tha co-bharer knowing that the other co-share r 
1 had been spending large sums of incnay to 
i develop the mines acquiesoed. His remedy is 
j by a suit for partition in which the other co- 
j sharer should, if possible, be maintained in 
j possession or the , portion of tne property 
j upon which he iuci spent money. {Fletcher 
I andHuda. dJS EL1A& MBYEE r. AJanoran- 
f JAN BAGOHl. 22 C W. ll. 441= 

j 441,0.297 




eo 

o:.- fnict toil'll cnoer — 

Fa-^rneiro of Oovcrnynciii- rcverjir — Suii fof 
L^ntrJjuiic ‘I i;i y-j'ipcci iirnp-i'^iionoie .Fnore 
' f /€v:o't£ poyolFo — Se Foff — dcfcndani’ i share 


CO shares 

y'a-si:^ nKi. could uot be given a decree for 
join^ physical possession, but should be asked 
to have a partition eSected. (Bettero, A. A, C .) 
Bapu r. SiT-rr. 55 !. C. 90C. 


Pins. 0 ';^’ned I tbs share in a uiitiaB and the 
belts, owned the remaining }tii share. Plffs. ! 
paid the peishkush and sued deft, for the share ‘ 
of tae paishkush paid by them which he j 
was bound to pay The deffes. pleaded that ' 
pISs. were bound to give him a fourth of the ; 
amount of rent collected and be claimed a set* ! 
oh ol such amount as agamst bis share of tbo ; 
peishkush. Theplfis. contonded that the total ! 
amount collected by them did not exceed their j 
sh.ire of the rent and that deft, was bound to j 
meet the common charge, z;io., the CTOvern- | 
nient revenue : — 

that the plSs. should be dceinad to 
have made the coilsccions on behalf of all 
owners, each co -owner being entitled to his 
h action in that amount in proportion to bis 
share and that deit. W'as, therefore, enticed 
to a set oS claimed. 

Per S^7^^o£iy£i /.-^Wberea co-sbarer ex- 
pressly intends to collect rents for his owm 
share alone and is paid by the ten inis expressly 
for that share, he muse be deemed to liave 
colleotd his own share and noi, for all the co- 
owners, {Ololf he'd avd Sadasiva. I'jcr, JJ.) 
SlVANAKASA HEDDI r DORAISAMI EEDDI. 

51 I^ad- 861-^35 Id. L. J. 272=25 M. L. T. 

257— ;191S) hi. W. N. 615-S L W. Ul= 
45 I. C. 463 

Ejectment— No right to ona co sharer. 

fco eject tenant — Distmehon between tenant 1 
and trespasaer. Ejectment. 

45 i, C 496 [ 

Ejecirncnt'—S^iit for — Surrender of j 

■ o.-tres bit teiirait to'ene co sharer —Notice by oilier i 

Bvavo''. to v-acate their shares — -Lo^iy delay, \ 
effect — Tie' ledy by partition ' 

The icnaTicy lands^n suit v/ere at hrsEheld j 
by the 1st deft, as sub tenant Subsequently 
b.iviug acquired a share in the village he got a' 
surrender from the tenants and the fields were 
held by luin as klmdhkast. Theplfis,, were 
CO sharers in the village, and they gave a 
noGice t-o the 1st deft, to vacate their shares in 
the land without ohering to contribute the 
pilVs .share of the cost of acquisition. The 
phi’s. Drought the present suit for Joint or 
exclusive possession of their share of the fields 
about 2 years after the notice and neatly 4 
years aficr the entry in the kbasra about the 
surrender. 

Held, that theca had been, unreasonable 
delay m bringing the suit, and that as- the 
not’ce was of a threatening nature describing 
the possession oi the deft-, as^ wrongful and 
D'iaking no oiler to centribete towards the cost 
of the acijuieitiou and as the deft, had been in 
occupfttroii the field &ub-tenimt for many 


—^E-jccinicni—SioJ lobe Iroii'jht by all 

lo7uj!ords or by looBardtcr terwoiiof the ichole 
body, 

A suit for ejectment cm be brought only by 
the entire body of co- sharer landlords. If a 
lambardar co-sharer landlord seeks to maintain 
such suit, he can do so only as the agent of 
the whole bod^v The institution of a suit for 
ejectment against a purchaser is not one of the 
duties which a lambaudar has to perform as 
the reprasentatiie of tbs landlords. 

A lamb.ardar ha s no power to eject trespassers 
or tsnants. df Cul. dC4 ref- {Vifllick coid 
: AtU'hlsO'i, JJ ) TSILOCHAN EANDA r, 
DINASANDHU PANDA. S Pgt. L. J. 83= 

{ - 44 1 . G. 317 , 

I 

i Jonii pi^ssessiuii, — Biyhi—Co sharer 

1 In exclusive possession. 

I A cO'Sbarer can claim joint possession with 
j another co-sharer where the laiter is not only 
j in exclusive possession of the lands but 
' asserts in his written statement exclusive 
possession in denial of the title of the piff. 
[Richardson and Beachcrojt, JJ ) ^ASEISES- 
KH ARKS WAR EEY IK HEMANGINT DEBI 

44 1. G. 689. 

Joint property — TSue of enjoyTucnl 

— ExcluAve possession by one for lony time — 
Effect . 

The general rale as regards the enjoyment- 
of joint property by the co- sharers la that one 
CO -sharer has no right to appropriate himself a 
specific portion of the common land and to 
exclude his co^ shares from all use and enjoy- 
ment of the s-ima v^ithoufe a lawfal partition. 
But where a person has been in possession of a 
piece of joint land for long time without any 
let or hindrance by the other co- sharers the 
latter have no right to eject him or his trans- 
feree or to disturb his possession o? enjoyment 
or otherwise than by seeking pai^itioa and ha 
is entitled to continuq in such possession so 
long as such user does not interfere with the 
use by other co-sharer of what w’as in their 
possession. (/hiitZsu.?/, J. C.jRAM PlARE LAL 
V. NAGESKWAH. 21 O.G. 214=5 O.L.J. 643= 

48 I. C. 91. 

^-Landlords—Purchase of holding of 

. tenant in execution of a decree for his share 
of tha rent by one co -sharer — Settlement 
with defaultec-^Tenant not put in possession 
of holding by purchaser — Liability of tenant 
! to ail the CO sharers for rent. See LANDLORD 
|. AND Tenant, Rent. 43 1. C. 47, 

: Landlord — Right of one, to recover 

; hh khare of the rent. See L, T. Ac£,-S’; llS A; 

37 C. L.il* IGL 




— Permanent leo^-^e hu yr.ojoriih—'^^ yn 

hivodirug on the tni'jlehoCiu — Suii to ££'i r.ik'u 
Ica^e ty hvviioTiiy — Form of dectec. 

In the absence of a social custom ^ it is not 
competent to a majority of oo- sharers to grant 
a permanent lease of common land so as to 
bind the minority, esecept in cases of una’>cid- 
able necessity or obvious benefit to the whole 
body of co-sharers. Where a permanent lease 
iiO granted by the majority is sought to Less: 
aside by the minority of the co- sharers and it 
is found that the transaction is not binding 
on the latter, the proper decree to be passed 
is one for possession in favour the pit::?, 
for themselves and on behalf of the ether co- 
tharsrs. (TThias, C, J. r.7id ScsJi^agiri Aiyor. J.) 
Ragbavachaelu r. Govindasaki. 

Mad. l05S'-=35 M. L.J. 402:^43 L C. 198. 

COSTS — .-Ipt ea; as to ^yr‘j'ic'''u-i aocyciit 
dt^scretion by Lcu'er Court — Irdcr jinnee in 
semid ag)peal. 

, Where a Lower Appellate Ccujrt cxerciees 
its discretion as to the award of costs m an 
arbitrary manner and not according to judicial 
principles a second appeal lies irom its decree. 
{SJiah Din.) TAZAL NUK v. hlUHAih^IAD 
HUSSAIN 97 F, W. R- 1S1B=:45 i. C. 943. : 

nippdiate Ccv.ri—Inicrferc:uzt hg. oidy 

lonen quesiicn oj principle involved. 

In matters relating to costs, unless Ih.ert is 
some matter of principle on which the Lovrer 
Court has gone wrong, it is an established rule 
^that the High Court will not interfere in 
appeal. iPieiclitr and Sviitiicr, Ju.) MIBNA' 
POEE ifEMlNDAKY CO., L’lh. r. KKISTO 
PBASAD SUhUL. 46 1. C. 544. 


Lontricu'n^n— .Joint uccree for ccsfcs 
agains: several wrong deer.? —Nc right to con- 
tnbutim Sec CONTRIBUTION. 

IS A L. J. SSS. 

Criminal raia!' — ^Adjournment costc: 

of. when to be granted. Sec Cr P. CODE, S* 
341. 20 Bora L. H. 124. 

S'Cfcii ' tringvig dejendhP r;?i cu.iFn 
niTsi^ elf . 

The discretion of d Co:i.t upon ilia cyaosiion 
Oi costs has to be excrofsed judicially, and the 
ordinary rule is that a party who succeeds on 
a particular i.ssue gets the cost oi that issue, 
unless there is a good cam^s for dsprhing him 
of the costs cf that issue and unices i.he issuer 
' in the case are so closely connected that they 
cannot be separated cue from :he ether 

A solicitor bringing or derending an aeticn 
in person is entitled ^o the same costs as if 
j he bad employed a solicitor except in respect 
i cl items which the fact of his acting directly 
I rendered anneoesHary 18 Q B D 372 ref. {San- 
I dtrson. L. J. and fP'Fur^ec: J) THE BENGAL 

Stone Co., Ltd. v. Joseph Isaac Joseph 

HYAM. 27 C, L. J, 7S— 45 2. C. 73S. 

Fraud—AIlegations cf. unfountied— 

Party guilty of, not to l>e deprived of bh legal 
romedvWt might be muletad in costc. Sec 
Fraud, 22 c. W. H. 601 (F. c,> 

; 'Higher scale— When aibi\ed— High 

j Court' Fees Rules— Rule 40. .Scis (iuiJ) Dig* 
I COL bio. IfUPPIAH CEETTI u, GITNA- 
i YATHIA?4^iA. 22 id. L. T. } Q ^95 


— 'Appcllcitc Conel—F'd to ^ inierferc . 

liitk diserckon of Pc'cr coMct C'Oieepb for vwmi- 
jesf error of principle . 

W'hers oo&tsara in the discretion of a ^udge ; 
the Court of Appeal will assume that, the ; 
judge in the lower court exercised his disczetion ! 
unless it is satisfied that he has not oxer- i 
oised iti ! 

Also- the Appellate Court will not ^interfere , 
with an eseroise of the discretion of the ^ lower 
Court unless it has proceeded cn a manifestly 
wrong ground- ^ Boxn. L. R. 2o4 foil. [F'letUicr 
and Smithei}\ -jJ.) BaeaDINDU AIUKHSEJEB 
t?. CHABU Chandra Dutta. 

22 C. W. K. 372=44 KC. ?,7C. 

— Arbitration— Power of arnitratocs to 
dec-ide guestion oi costs. See ABDITSATION, 

BEFEEBitCE. 46 1. C. 1S2. 


" ’ ' 'Order as to Appeal- — lucompctency 

01 whan main order is not open 10 appeal Sfr 
C. Lb CODE. S. 2 (e). ^4 1. ^ 690. 

Order risio — iKUrfcrencc bg appellate- 

court t ?dien — Error of distreticn. 

The Court below had deprived the successful 
deft, of his co.sts because in its opinion ha 
was responsible for the litigation. There was 
also no proof of any wrongful conduct on the 
part o£ the deft. Held, that there being no 
evidence of this fact, the successful deft, ought 
to have been awarded costs. 

Where the Judge have given his reasons 
and all the circumstances ara oefore the Court 
I of Appeal the latter can, if satisfied that t'a^ 
I discretion has net been judicially exercised, 
1 inteifere with it- and make the order which 
th« oouct below ought to have made, {P'jggou 
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COUPiT-FSE. 


J J.) RADHEY SHiAAI 1' Bill ALU 
40 All. 553 -16 A. L, J 592— 
43 i. C 478. 


; 

Cl 


. , ■ — 32 curit'y for — suit by uudischargsd .n- 

solvent— Causa of action— Award— Adjudica- 
tion-Nominal de£b.-C. P. COOE.S l&l See 
LN£0LA"ENT. 22C, W.W 

^ViBadrawal of suit — Refusal of Cotts 

without reason to deft — Revision. Sec 
Code, S. 35 (2), (191S) M. 

CO TEHAKrS-Liability of. joint and several. 

Sc..CO.NXEACTAC.T,S.d3. ^ ^ ^ 


UirjJi Cr.i,r, — Unijl oj Lo ^tC pt'C^ce 

m Puid — Eciision. nf vCiuCi'Jii in jini 


COURT-FEE 

mesne proats—Biamissal o£, by first cour.^ j ^“j^edempTiou'the Court” payable is" to bo 
Reversal of decree by lower . j calculated ou the amount of the mortgage 

Grant of decree tor possession and remand ot , chargeable on the share which 

-fpiT •icjAr'rrnainment of mesne pfontb *ecx)na : ..... 


-Appeal — Suit for possassion and 
-Dismissal of, by first courr 


It is the duty of CaQ High Court to see that 
i the Court-fees are paid to the High Court and 
: iu the Courts belo\v from which the case has 
I come. 

i Whether the High . Court^ has 

' power to allow a valuation oi a claim in the 
Court below to be reduced in order to relieve 
' a party from liability to pay Court fees. 

' {CJirnnier, C. J., and JtcO'O Pra-^ad, J.) EABGO 
! Rar-Ai^^ Prasad V ‘ Kajmeshtyar pershad 
1 Singh. 43 l c. 4S9. 

t 

J 

. "Morigrigc—uedempiiim snii eg one "f 

: i>i.c tv-marigagoes. 

■ Where a co- mortgagor who is eiitiLieu to re- 
deem a share of the martgaged property sues 


Vj-EaUU Vi <a=;.vj.v-v^ a-..-.* c- A 

^uit for asoertaiument of mesne pronts *^na 

Appeal— /ni TalcTcm fee. See 

ACT. SCH. II, art. 11. 3 Pat. L. J. ^9. 


—Appellate Court— Power of, to allow 

valuation in court below to be reducai to 
relieve party from liability to pay proper 
cLrt-fae^ See COURT-PeeS ACT, BcH. II, - 

dPat. L. J. 101. [the property 


debt which is chargeable on the share which 
the pif!. is entitled to redeem. {Lindcaip 
J. c ) Bhaibaon baksh Singh v, 

5 0. L. J. 43= 
45 I. C 300. 


RAGHUBANSA KUNWAR. 


— ytorigihijc — Sidi io sei^ 

mortgage to tl.e extent nj tiie 
■ ■ ' •VaLiatio'i, 


aside decree og 
plJJ*s. share of 

j A decree was obtained, on the basis of a 
mortgage by way of compromise against feha 
father who was a member of a Mitakshara 
family for Rs. 1-2,230. The sons instituted 
•I suit for setting aside the compromise 
decree, tmit in, for a declaration coupled with 
conse-tuential reliefs. The value of the entire 
property Vv\is Rs, 2. COO and that of the plli'H. 
share was two thirds. 

Ifeld, that the plus, were not bound to pay 
Court -fee on. the whole amount oi the decree 
i but only on the value of their share cf the 
' property in suit. [C-io puicn and Ati'.ht^'Xi, 

I JJ ) BANKET BBUAEY r. AIR. RAM B.AnADTJli 
j (1918) pat. 223=4 Pat L-W. 291=44 I C. 891* 

‘ - — M.jrtgays suii— Appeal ur memoran- 

: dum of objections — Valuatiou--Interest. pa^t 

. and future — Court-fee on, if payable. She 
= CUURT FEES act, SCH. I ART- R 

44 1. C. 50. 

— rurtition suit— Suit for partition by 

person in po 5 .-es.siou and by one cut of posses- 
sion — Dihercncc between. See PAETITION- 
3UIT. 44 I. C 216, 

Relund of— Inherent power See 0. P. 

TIssI iAT;- mAwas Ban-k Ld. ' coui:, S. I5l. 3 

91 P. K. 1918=48 I.C. 424, , 

^pefioieuc? m— Apoe-il ur yeruoran j ^ ^.ag“Ag ttMt proparty 

T'EBB Aox.’S.aala)., Mi.e.ao. ,da. 


suit — C P. Code, 0. 21, 

■P A<i_'craluation of the decree and nob of the 
rnbieot-matrer of Ibe suit. C. P. CODE, 

0.21,R. 63. 16A. L. Jo74. ^ 

Costs— Appeal iu rei.pact of— Court. [oa ■ 

whaa separately payable. See COTOT PcEJi 
ACT, a. i*. 

.Cross - r'/iicefions — Painneni^ 'J— * 

ffazess'.ig-^’Pei'jnnent of nigre intxa aaeouatc | 
Cox,rL-j€C b'j appdUint-'Ejjocf. 

\ respoadent who has presented a memo- 
randum of cross objevtious is noteiiaused from 
Gue payment of court-fees bhemon merely 
be-au^eihe aupeilaut may have paid more than 
adeMualo conn fees on the monioiundum of 
appeal It "H incumbcut on the responuent 
to value the relief claimed by way cf oross- 
obiection and to pay court- fees accordmgly. 
t^l^erjce and JJ.) SECBEIABY 

riV ^TATE FOR INDIA V. DiGAMBAE NASDA. 

Ol aTAlL FOB ^ ^ ^ J p g^g 


■Decree in suit against- several defend- 
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OF INDIAN DECISIONS 


S30 


COURT FEES ACT. S, 5. 

COURT FEES ACT, (YII OF 1870) Ss. 4 and 

5 — MeniD of appeal with improper Court fee — 
Court not bound to receive. Fee (1917 » DIG. 
COL, 373, S^HUY EA2I PaNDEY r. 

KUMAR LACHMI KABAIX SIXCH 

3 Pat. L J. 7-3^3 Pat, L.W. i3==^2 1 C. 675. , 

Ss. 5 and 12— oi n'i ; 

of coiiri-ftC —Dec Lesion (J iazi7zy o^/Ler 

wiiho7ii reference to Judge, i>f fined. 

Wbanever there is a difference of opinion 
betv 7 esn the sppellanJ: and the Stamp Reporter 
and the matter is referred to the Taxing 
Officer, V7hatever may ba the decision of the 
Taxing Officer, with or without reference to 
the Taxing Judge, it is an absolutely final 
decision and is not onen t-o review bv the 
Court. 12 A, 129, 32 L 59, 21 M 263, 37 C 
914 ref. {Srio^rf^iddin and Dje, JJ.) blTbSSAl.r- 

\[AT LAG.tY Bharat Koeb kh'akhan 

EIKCH. 3 Pat. h. J 92=43 i. 07 521=: 

13 I. C. 962. 

-Ss. 7, and 11 Sch. (ii) Art. 176— 

Partition— Suit for 'port lUon and aocoiiui.s — 
Court ice. 

In a suit for partition of moveables and im- 
moveables and for accounts, tho^plaint should 
bo stamped under Sch. ii art, 17 (C) of tba | 
Court-Fees Act wish a court fee of Rs. 10 for ; 
partition. The claim for accounts can be valued j 
by plfi. approximately and if the accounts ; 
prove on investigation to exceed the approxi- | 
mate value given in the pla:nt, the course to 
be pursued is that under 3. Il of the Court ■ 
Fees Act. {Temion and OkaudJini'i, JJ.) 
BENI MADEABSaRKAR v. GOBIND CHANDRA ; 
SaREAR, 22 C. W. K. 669= 

46 1. C. 165. ; 

s. 7 . (I) ami Sch. 1, Art; i—ApplU i 

cabilitij of — Suit for recovery of n.onry dU‘e ] 
on adjustment of account — UmUr S. 7 (1)1 
Ad valorem court Joe, ; 

Of the Court Fees Act the fee payable in a ■ 
Huid for money must bo according to the , 
amount claimed. Art. 1 of Sch. I of the Act ' 
applies only to those eases which are not 
otherwise provided for under the Act. ' 

In a suit for recovery of Rs, 1.125-1-0 | 
alleged to be due to plfi. after deducting a 1 
sum of Bs. 2.OJ0 as due to the deft, ' 
(bfcingthe price of certain goods) from Rs. | 
8,025-4-0 which plfi- assessed as damages j 
sufiered by him by rmson of uefFs. breach cf 
contract. 

Held, that the Oa^rt-fea paid ad valorem 
payable on the amount actually claimed 
was sufficient [^Sticidi Dal a.’itd Do DosSiQnol^ 
JJ). QYAM-OT-0IN U. THE DELEI FLOUR 
MlliliS Co. 47 1,0.992, 

, — — S. 7 (1) and for pre-emption 

— Consider aiion appearing in sale-deed as Ps, 
44,000 — Plff aUeginy a smaUer eum — Suit 
d^ecd in reepeci of so7ue property on paytuent 


COURT PEES ACT, S. 7 {4> vc). 

of As Appeal Court- fee payable — 

A suit for pra-empUion was brought in 
respect o! five villages, on payment of Rs. 2,,5G0 
as consider^ticE. T>c Cjusideiatton stated in 
the saU deed was Fs, 44,000. The suit was 
dismissed in regard lo tlrree of the villages 
and it wa.s decireed in respect or the coher two 
on payment of ?:s. di.OOO. It was held that 
the consideration was Rs 11.009, The pltD 
preferred an appeal against tba. decree and 
paid a court-fee on five times the Govt reve- 
nue cf all the five villages on his maiaoraudum 
of appeal 

Held, that the appeal was divisible into 
two parts, that in respect of that part ia 
wliich the question related only to the sale 
consideration tba plfi. must pay or valc/’cr: 
court-fee on the dinersnee between the 
amount alleged as the sale price on the one 
side and decfead on the ether, and that in 
regard to the other part in which the right- of 
pra-emptioa was in dispute he need only pay 
court-fees on five times the Government 
revenue. [Tudhall, J.) ABINASK Ghandka t-. 
Shekhar Chanb. 4C All. 353=16 A. L. J. 

174=44 I. C. 666. 

S 7 (2)— Suit for declaration that 

plfi. is an occupancy tenant— Alamo cf appeal 
— Valuation under Sch II Art. o and not 
under 3. 7 (ii). See COURT FEES ACT.^ SCH, 
II, ART. S. 5. 16 A. L J 167, 

S. 7, Sufa-Sec 4, cl. ic)-- Declaratory 

^uit in inratidate decree-- Suit — lAzAuaticfn — 
Jnrisdicti-cn of Court. 

Where the plfi. brought these suits in the 
Dt. ^lunsif’s Court for a dsclaracion that the 
decrees passed m two previous suits by a 
Subordinate Judge were not binding on them , 
and for a permanent injunction restraining the 
decree-hoUera from executing those decrees- 

JDidy that the .suits come under S. 7 sub-see. 
i cl. (c) of the Court Fees Act and the fee pay- 
able thereon depends on the value fixed for 
the relief in the plaint 38 AI. 9*22 foil. 

Vfhere a party is allowed under S. 7 Sub- 
Bee. 4 to value a relief as ha chooses, that valua- 
tion is also good for^tbs purpose ot determining 
the jurisdiction of the court in which the suit 
ia to he filed 13 hi L. J. 126 F. B foil. {Abdur 
Rahim and Baktwell, JJ.) PiLLA EakkabU 
V. CHANDRAXYA CHANDAEI 

24 M. L. T. 251=1.1918) H. W.R ,562. 

J S. 7, cl. 4 (c)— Ad valorem— -/ee — Suit 

! for sale cn mortgage — Defi.' setting up prior 
! charge —Cowri disallowing def is. claim — Appeal 
\ by deft.^Courifee on memo, of appeal. 

A suit for sale was brought on foot of 
a mortgage. One of the defts. claimed priority 
on the ground that sha held a decree 
for dower against the mortgagor for the 
payment of which the property had been 




COURT FEES ACT, S, 7 (1) (c). 

made a securTiy, Tlis plS. paid oil valo- 
nvi eoin’t-iees cn tiie amount oi‘ hl^ cUim.Tbe 
Court decided that the plti’n. mort^a<ze wa5 
prior in date. The deft, appealed end in her 
appeal sought that her security should haue 
priorify. She paid the same Court-foes on her 
mauiorandum of appeal as tbs plfi. had pi d on 
his pliint that the deft must pay 

ad- rahjrem court fees on the amount of her 
mcrtgaoe inasmuch as she was seeking a decla- 
ration with a consequential relief. {VndbolL J) 
hlOTI BEQAU V, HAR PRAS-ID. 

13 A. L. J. Si— ?7 I.G- 311. 

— -“S. 7, cl. (5) (cl — Conmr.ential relief 

— Injti'riction — AJ ditkr/icl relk^fs, prayer jor — ■ 
Taluaiien uj. 

^'hare there is a prayer for an injunction 
the injunction relief can he valued arbitrarily 
and such valuation is conclusive. If along 
'wieh the injuaction relief, additional conse- 
quential reliefs are prayed for they should be 
valued according to law. The proper Court-fee 
ior the preseat it ion of the plaint would then 
denend upon the total vulue of the consequen- 
tial reliefs (iiUii) IM. W. N. 100 and {i9Ii) 
K. W K. TO? ref. {Sadaniva Itjcr and Bate- 
':cel't Bf.) AYIUilODDTN SAHIB v KaDIRSA 
ROWTHEH. (1918) M. W, R. ^C=43 I. C. 995. 

— — S. 7 cl. (5) -c)— for avoidance of 

registered gift deed—ConseguetUial relief— 
Sp. Tiel, S. 39—Daiy of uuri to se-id copy of 
decree to registrar. 

In a suit for avoidance of a registered dead 
of gift the court is bound, if the suit is decided 
in plS’s. favour, to send a copy of its dacree to 
the othcar in whose office the instrument has 
been registered. The forwarding of the decraa 
is a consequential relief upon which the pin, 
must pay an ad valor eni court-feo. X) 

\fUSS.\MAT NOO WOO AGAR OJAIN V. SHIDAii. 
JHA 3 Put. L. J. l9i=4S I C 233. 

S 7 (4) fc) — Suit jtf dcclc^ation 

of invalidity of rei-enue sale and for possession 
of property sold — Court fee. 

Where the holder of an eight- anna raokurrari 
interest in an estate which was soli for arrears 
of Government revenue sued for a declaration 
that the sale was invalid by reason of fraud 
and irregularity in its conduct, and praynd 
for confirmation or restoration oi possession, 
held that the plfi. must pay an ad valorpui fee 
OD tan times the amount of ' the 
Q^vernmenfe revenue. 5 C. W. N. 1S7 . 88 
Mad.. 9-22 ref. Jwala Prmadt 

BAJA UHAKESHWAB PRASAD SiKGH V. IIVO 
.OEODBHURY. 3 pAt L. J. 

46 1. C. 3S5- 

^ S. 7. cl. (4} {G)SuUfar dedaraiory 

decree and infunction— Court fee payable. 

The plaint in a case in which the plfi. not 
only asks for a declaration of rights but also 


COURT FEES ACT. S. 7 (4) (d). 

prays for parpetuii injunction restraining the 
deft, from putting in esecuticu of a parfcienlar 
' decree is cbaigaabie wita aCi valorem courc-fee 
under S. 7 fiv) (e) of the Courts Pees Act. 
{FLtc.ier r.:.dHjcA, JJ ) SaiddnnESSA v. 
Tejendba Chsnera Dear. 44 I. C. 398. 

7 cl. \4) c and { 7 )— Suit for 

posscbsion — lacBi'itol declaration tad docu- 
nient vviJ or i.^Oij,,r:'iivc — yalucuiou — 
Ad. vcdctem fee. 

j Where, in order to succeed in a suit for 
I possession, it is necessAi’y for the plfi. to 
I obtain a declaration that a docutnent 
I or a decree is void or inoperative the 
I CO u*t fee to be paid must be calculated on the 
! actual value of the property. 12 All. 129. 21 
' Ivfad. 260, 37 Cal. 911. 32 All. 59 rel' 
iSliarfwidln and Poe, JJ.) AIUSSAKyL^T 
LAGA14- Bar AT KUER iu Keakhak Sihgh. 

3 Fat. L J. 32r=43 L C. 521--43 I C 962^ 

y — S. 7, {^1 (c) and Sch. ii Art. 17 (i]~ 

Slid for declnraii ai amd ionseque^iiial relief — 
Aidichiiient by tr editor of ostensible owner of 
proiicity — rrayer for releasing property from 
atkiCiLincni and po^^session against ostent.ihle 
' ownei — Appeal— Oovrt^ fee. 

I Where tbs plti’s property is attached at the 
I instance of a creditor of its ostensible owner 
' and plfi asks only for the release of his pro- 
: party from attachment, the court-fee payable 
I would be Rs. 10 under Sc a. ii. Art. 17 "(1) 

; of the Court-Fees Act. If the ostensible 
i owner is also joined as a party to the suit and a 
prayer is made against him for recovery of 
possession, the court-fee playable would be 
cuilculated upon the value of the property in 
accordance with S. 7 (4) (c) of the Act. If in 
such a suit the plfi. is defeated and he profara 
1 ail appeal be must pay Court- fees on the value 
I of the property plus Bs. 10 for declaration, 
j If the pifi. succeeds and an appeal is preferred 
■ by the defts., the Court-fee to be paid must be 
i regulated by a consideration ‘ of the relief 
j sought in appeal. 

; If the attaching creditor appeals the Court- 
j fee-payable would be Rs. 10 only, 
j If the ostensible owner appeals, the Court- 
j fee payable would be the Court fee calculated 
j upon the value of the property, {Boe. J ) 

I chandradhari Sihge V. Tipan Prasad 
j SINGE. 43 I C, 971. 

j - — '‘S. 7, cl. 4 (c) — Suii> to sat aside 

j mortgage decree as regards plfi’s, share of the 
: property — Valuation. See CoURT-FSE, MOrT- 
|gaqe. 4 Fat L. W 281. 

[ — S-;7 (4) (d]Suii for injumimi— 

Valualion of, 

’The proper valuation of a suit for a per- 
manent injunction restraining the deft, from 
cutting timber And undergrowth from st jun- 
gle belonging to the pld. 13 the amount at 
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which the plh. values the relief sought. ‘ 
{Pletcher and Huda^JJ.) SAI Chaean PANDA 
V. KUNJA Beeari Das. 46 I. C. 884. 

* S. 7, cl. (4) (f) — Valuation— Court 

fee — Suit for administration and accounts— i 
Suit for account. See {1911] DIG. COE. 379 : ’ 
Sabaju Bala Dassi v Jqgugya Dasi. ; 

45 Cal 634=22 C W. N. 113= : 
28 C. L. J. 265=41 I. C. 693. j 

S. 7, (3) — Partition, suit for — PIS- i 

out of poEsessicn— Court'fee payable on his i 
share of the lands. See PARTITION SUIT. 

44 I. G. 216. j 

S. 7, (5)— Sn,it for decJamtion Uiat j 

adoption is valid and that pljf- cs therefore ; 
legally entitled io the proiieriies in hh pocses- ! 
sioii— Appeal — Court fee \ 

A suit for a declaration that plff- was the | 
adopted son of the last mala owner and there- 
fore" entitled to his property of v/hich he was ! 
in possession was dismissed by the court of j 
first instance. j 

Held, that the court-fee payable on the | 
memorandum of appeal was an advaloreni fee j 
on the value of the property held by the [ 
appellant as the adopted son of the last male | 
owner. {Batten, Prideatix end Mitira A. J, C.) j 
GANPATBAO V, Laxmi Bai. 43 I. C. 64. 1 

s.7,{6)-s uit for recovery of 'portion 

of a survey number — Byoi-wari land — 2darh-et j 
valm^ ^ 1 

The CJourt-fee payable in respect of a suit j 
for recovery of land forming part of an entire ] 
area, but neither sub-divided nor separately ; 
assessed to land revenue, must be computed ' 
on the market value of the land sued for under , 
S. 7 (v) of the Court-Fees Act. and j 

Seshagiri Aiyar, JJ.) GodaVASTHY SUNDA ■ 
B.AMMA V. GODAVABTHY MaNGAMMA. : 

34 M. L. J. 553=3 L. W. 83=47 I C 343. ; 
[On appeal from 33 I C. 683=lS M.L.T. 236= - 
U916) 4 M. W.N. 323 ] 

- — — -S. 7, cl. (5)—Suitfo7^ specif ie per/arni- 

ance of agreement to sell mid fer possession 
— Court- fee . 

In a suit for specidc performance of a con- 
tract of sale by execution of a sal deed and 
for possession of the laud sold, Oourfc-fceia pay- 
able under clause Ug 8- 1 the Court Fees 
■ Act, namely, on ten times the land revenue. 
(miberforce, J.) KaTBE Khan r MUHAM- 
MAD Khan. 43 I. G. 334- 

- — ^ — -S. 7 {6) .(a)— for possession on 
basis of molturrari lease--Oourt-fee payable-^ 
MoJcurrojri lease?icld interest, if land loithin iha 
-meaning of, 

A suit :for possession of immoveaUe pro- 
perty on the basis of a mokurrari lease is 
- purSy one for the possession of immoveable 
;pt:pperhy within S. 7, clause (v) uf. the Court- 
■’ - Act- ■ ■ . . F 


COURT FEES ACT, S. 12. 

A mohurrari lease of a dednite share in a 
revenue-paying estate is Tand' within 3 7. 
cl. 5 of the Court-Fees Act. {Boe, Jit BiLl 
Khulsum r. Syed Mahomed Hai^iid. 

45 I. C, 923. 

Ss. 7 (5) and {Qi--ValiiCilon of saii 

— Suit to ev force rigJii of p7e^eni^;»imi — Suits 
Valuaiicn Aci, Ss. 3 (1) aoA [ii — iia-jras C.iil 
Conns Act. S. 14. 

A suit to enforce a right of pro empticn oi 
land is a suit the sub^oct matter of which is 
land within the neining of S. 14 of the 
Madras Civil Courts Act and should bo valued 
for the purpose of jurisdiction in the maniicr 
provided for by the Court-Fees Act. b. t ^5;. 
[Oldfield and Sadasiz a Iyer,JJ) NaravaN 
NAIR r CHERIA KATRIEI KCTTY. 

41 Mad. 721=34 M.-U.d 327=45 I. C. SS. 

~S. 12— C^offW-fc.’6 — Decision on, 

incidental io decision o/i question of value for 
purposes of Jurisdiclicn — AppecUabii'Uy of. 

Plfi, sued for possession of land which he 
valued for the purposes of court- fee and 
jurisdiction at Bs. 761-7 0. On an objection 
by the deft, on the ground of under valuation, 
the Mucsif appointed a Commissioner who 
valued it at Es. 943, but the Munsil found 
that the land was worth considerably over 
Rs- 1,000 and returned the plaint for present- 
ation to the proper Court. 

Held, that in arriving at a valuation of the 
land the Munsif only looked at the question 
from the point of view of his own jurisdiction 
and although he decided the value for pur- 
poses of CourtMee, this decision was merely 
incidental to his decision on the question of 
the value for purposes of jurisdiction and 3. 
l2 of the Court- Fees Act was not, therefore, a 
bar to an appeal from his decision to the Di. 
ludge. iliroadivav. J.) SiKAND.AR SH.AH r. 
GHULAM NaBI Shah 151 F. W. R 1913 -- 

47I.G, 7. 
i 

: S. 12— Dispute us to amount of rent 

! — Decision of taxing ojScer final whether 
I baaed or not upon opinion of Tasieg Judge. 

! See Coup.t-Fef.s act S,s. o and 12. 

I 43 I, G. 521. 

; S. 12— High Court— Power of. to teo 

j proper Court -fees are paid in the High Court 
i-md in Lower Courts— Revision of valuation 
of the first Goarc. See COURT Fee, 

I 43 I G 439 

I ' - - 

— ^S. 12 — Taxing cffi.cer^ de-dsion of, 

^ final. 

The decision of the taxing officer in the 
matter of court-fees Ms final Tha Court fee 
fixed by him must be paid {Boe, J.) T. K. 
.ROWrjNB t). LACHMI h7ABAIN J HA. 

3 Pat. L. <J. 443=3 Pat. h. W. 223= 
(4918) Pat. 264=44 I. C. 50. 
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COURT-FEES ACT. SCH. I. ART. 1 


S. 12 {2)—Aj}peal cr of 

lions i nsufj Lcteniiy siampetl —Power of the 
G-^yclliie coilti. 

Vrbere it is the appellant who failed to p-iy 
sufficient court- fees in the court below, his 
appeal will not be he^rd till the deficiency has 
been made good. Where it was the respondent 
who was in default, no decree shall be execu- 
ted in his favour till the deficiency has been 
made good. /..) ROWIJh’S d. tACHMI 

NABAII^JHA. 3 ?at. E. J. M'3=5 Pat. L. W. 

223=(igi8) Pat, 26^=44 I C. 50. 


, Ss. 19, (Yiiii 19 I, Sch. i No 11, Soil. 

i III, Aanexures A and ^—Probate duty— 

I Valuaticn of esicie — Dutp if pay a lie on value 
of gross estate. 

No dutv is payable in respect of a grant of 
Hietters of administration where the value of 
the estaBa, after making the deductions 
specified in Annexure B of cchedule III to the 
Court-Fees Act is less than Bs. 1,000. 
[PoicJiards^ C. J. and Bannerjee, Jf E. E, 
W. Mbik in the g-oods of. 

40 All, 27S— 46 I.C. 865. 

I 


— ^ S. 12 (2)— and Sch. I-. art I— Appel- 

late Court j when can order paymeiit of addi- 
tional coitrt-Jee. 

An appellate court cannot under S. Id (3) 
make an order for payment of additional court- 
fee stamps unless the question of valuation 
has been considered and decided by the court of 
first instance (Fca;, C. J. and T-icoroey, J.; 
Af. E. Plhli.^Y r. MAISTftr. 10 Bur L. T. 242. 

S. 13 — Refund of Court Pee when 

appeal remanded on grounds other than those 
coveted by 0 11, R. 33, C P. Code. See (1917) 
Dig. col. 3ci0 Nand Kumar Singh v . 
B3LAS Ram hlARWAEi. 3 Pat L. J 67--=: 

3 Pat- L J. 116=(1917) Pat. 
377=4 Pat. L, W. 100=43 I. C. 856. 

— — S. 17 — Aliemative reliefs from mo^’e 

than o^ie coaiee of action. 

S. 17 of the Court-Fees Act applies to 
alternative reliefs claimed with reference to 
more caufees of action than one. The opera- 
tion of the section is not necessarily confined 
to cases whose cnmulative reliefs are claim- 
ed, (fh'oJic Brohemmit J.C.) ‘Dhahamchand 

GOBELAL, 47 1. G. 836 

S. 17 — ApplicciUlity of — AUernativa. 

reliefs— Court ~Jee. 

S, 17 oC the Court-Fees Act applies to cases 
in which difiarent reliefs may be applied 
simultaneously to the wrong done to the plfi. 
Its does not apply to cases where alternative 
relieis are askM for. Where alternative reliefs 
are sought Ccurt-fee mtist be paid on the relief 
which appears to he of the higher value 
{Poe, f ) Muahlal Gir r. Bamdhetak 
Rai. 44 t C. 143. 

— ~-S. 17 — Costs — Appeal hi anisuni of 

court /-e zf end irheji payable in respect of 

Wbeiainau appeal, relief is sought with 
.regard to costs inJapeudentiy of the result of 
the main oontest,' beiwem the parties. Court- 
Fees inuau be p<aid ad vedc/em on the coat, 
decreed. {Poe, J.) ROWLINB v. LACHMT 
NaRAIN JHA . .3 Fat. L- 3 ■ 443= 

6 PAi.Ii', W.: 223=(lSiSl Fat. 264= 
44 1, C, 60. 


S. 19, Cl, (17) — CrhnUicd— Appeal , 

filed, by pleader on behalf of prisoner in gaol— 
No Court- fee. 

Under clause (17) of S. 19 of the Court-Fees 
Act a petition of appeal presented by a legal 
practitioner on behalf of a prisoner in gaol 
need not bear a Court- fee stamp, [BatUn, A J. 
C.) Emperor i‘ m:aroti, 44H. L. r. 

77=43 I. C. 158=19 Gr. L J. 494. 

Sch. I art. 1— Appeal— Ccurt-fee — 

Order refusing to mahe a decree ’Under 0. SI, Pi. 

P. Code*Ad vabrem/t’t' payahh on appecd. 

An order refusing to make a decree under 0. 
34 R. 6 of the C. P. Code must be regarded as 
a ‘decree’ vrithin the meaning of S. 2(2) of 
the C, P. Code, and ad valorem court- fees musi 
be piid on the memorandum of appeal present 
ed to the lower appellate Oort and that present 
ed to High court. {Bichards, C. J.) ILTIFAT 
HUSAIN u. ALIMDN NiSSA. 

16 A. L. J. 438=4/ I. C. 662, 

- — ~^Scb- I, Art, 1— Cross- object ion in ap- 
peal vahreui fee payable on. Sea (1917) 
DIG. COL. 381. Lakh AN Singh v . Ram 
KXSHEN Das. 40 Alt. 93=15 A. L. J. S86= 

43I.C, 179. 

— Sch. I, Avt 1— Mhortgage suit— Appeal 

or cross objection — Valuation of — Future 
merest— Oozirt- fee cn if need be pcrld. 

In the case of appeals or cross objections in 
suits for redemption or for foreclosure, in all 
cases whether a decree for interest has beau 
made in them or not in which the Court-fee 
declared by the Court due at the date of the 
decree can he ascertained' by reference to the 
fudgment and the decree, it is that amount at 
which the appeal or ocos.s objection should be 
valued and" future intarosc should not ba 
taken into aeoount. The effect of this ia that 
in all original appeals the Court- fee should be 
levied on tha sum due at the date of original 
decree and in all scjond appeals it should ba 
levied on the sum due at the data of -the decree 
of the lower :;ppeliat3 court . 36 A iC ; 17 E. 

41 £3 M, 367 Ref. The Court lee fixed by him 
must be paid, {Bee, Jj ROWUNS v, Lachmi 
HARAIN JHA. 3 Pat. L. J. 443=B Bat. 

L. W. 223=(1913> Pat. 264=44 I. C. 50. 
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COURT-FEES ACT, SCH. ], ART. 1. 

--£ch I Art. I z.nd Sch li Art 17- 

Manio 0 / cruS6' oojections~^Co'urt-fec. ad 

Under Sch. I xA.rt. 1 of the Court -Fees Act 
1370, a cross objection mur^t bear an ad va- 
lorem fee on the value oi the suoject- matter in 
dispute. {Eoe J,) Daeoga RaUI v Oius- 
SAMAIAT PAEFI^A KUEE 3 pat. L. J. 197— 

5 Pat L. W. 368^^^5 J. C. 553. 

Sch. 1 Art 3— General pover of 

attorney, whether its copy produced iu court 
requires Court-fees ci annas eight — Stamp. 
Act, Art 4S. id)— C. F- Code, O. lO. R. 0— 
Strict construction. See (1917) DiG. COL. 381, 
RUSTOMJI V. KaUA .SINGH 9 P.. R 1316^ 
136 P. W. R. 1917=3=^3 I. C. 333, 

Sch. il Art. Jir dec'hj<dicv^ 

ttizL plff’ is a'l^ occirnwiicy tenant — jlcmo of 
apoed--Court fee-pa'nabU on—Cctiridc&s Act, 
S.7 (11). 

In a suit to establish or disprove a right of 
occupancy the plaint or memorandum oi ap- 
peal should bear a Court- fee of eight annas as 
provided in Art. 5 of Sch. II to the Court -Fees J 
Act. and S. 7, clause 2 of the Act does not 
apply to such a suit. {T'lUlbaU. J.) RATAN' 
SINGE V, KheM KAEAN 40 All. 353= 

15 A.L. J 167=54 1.0.608.1 

Sch. II, Art 6 — Stay of execution 

security bond for, how stamped— C^urt he or, [ 
non-judicial stamp — Stamp Act. Sch. I Act. i 
15 See (1917) Dig. Col 351,-Dwaekanath i 
DBY V. Sailaja K.aeta Mallik. ► 

21 C. W. K. 1150=43 1. C 376. ; 

— — Sefa IIArt 11 ■^Appeal from .• rdcr j 
rejecting application, fer accm'iaini'iuj mesne 
profits — Ad valorem fee, I 

A memorandum cf appeal from an order j 
dismissing an application for the arcarfcain- I 
ment of mesne profits must bs stamped with ; 
an ad valorem stamp on the amount claimed. ; 

Q if Whether an appellate court ha^ 
power to allow a valuation cf a claim in tb® 
court below to be reduced m order to relieve a 
from liability to pay the proper court fee* 
{Chamier^ C.J. and Jwala Frasad^ J,) Narain 
Pbasad u. SheoKaniRswae Prasad Singh. 

3 Pat. L. J. 101=43 I. C. 439. 

Sch II. Art, 11 — Court fee appeal— 

Dismissal of sud for possession by first court — 
Decree reversed by appellate coiu't and suit 
renta'ndcd for ascertamment of rnesme profits — 
Second appeal— Coivri- fee ^ payable 

A suit for possession was - dismissed by the 
first court, and the appellate court, holding 
that the plfi: was entitled to possession , sent 
the case hack to the first court for the as- 
certainment of mesne profits Hefd., that the 
appellate courUs order amounted to_a reversal 
of- the decision of the first court and the plS. 
ehoald have siven a debres forpoB^eesion. 


3 

GRIifilNAh PRGGEOURE CODE, S 4 

Koid, furihe::. ihat .in appeal presciiied oy 
the defis agiins: ihs order oi the appehaia 
court was in f^ct an appeal foum an appeilase 
decree and tucuid, iherefore. hr^ve been ni.j,de 
on an edvoiorem Cour: fee. iCdamdr, C.J. 
and Roe, J.) RaghUNATK Da& t; JHABI 
SINGH. 3 hat, L. d. 59=45 i. C- 100, 

Sch.n Art. 17 U’i— Court fee — Suit 

for declaration that property is not liable to 
attachment cy creditor of oslensibls owner— 
Court fee— Appeal— VaiuatioD and Court fee- 
SV,5* COURT Fees agt, S. 7 (4-! (cl and 
Sch. II.. ART (17) U). 53 I. C. 971, 

£ch II. Art 17, cl. i3)— F. T Ad, S. 

106 — Snd under z'f ansfevred to civil Conft for 
trial— Coud fee payabfc as on a deoioraiory 
suit. 

A suit instituted under S. 106 cf the B. T. 
Act before the Settlement Oficer. although 
transferred to the ordinary civ?! Court for the 
purpose of trial, is a suit for a declaratory 
decree within the meaning of Art. 17 cl. tS) cf 
Sch. II of the Court Fees Act and is not. 
chargebale with an ad valorem fee, 

The mere fact that a plaint has been inarno* 
ticdliy drawn up does not aUer the nature ci 
the suit {Fletcher and Huda, JJ) SAILAJA. 
NAIH Roy CHAUDHCEY t;. CHANDICHAEAN 
Laea. 28 C, L. j, 301=43 1. C. 652. 

-—Sch. IL Art 17 cl. (iii )— for 

declcTatum Lhct adoption is valid — -No co9tsc’ 
quential relief — T odicaticn-. 

A suit for a declaratior:, without- conse- 
quential relief that an adoption is valid is a 
suit which does not on the face of it admit of 
being satisfactorily valued and as such it falls 
under the category of the suits mentioned in 
Sch. ii Art'. 17 (iii) of the Court Fees Act. 
(BrJien. Frideoux and Miirn,,. A. J. C ) 
Ganpateao V Laxmi Bai. 43 1. C. 64. 

Sch III, Annexare (A) 

1 4)— Probate duty — Trust created by terlcvor'd 
will, if liable to. See (1917) Dig." COD. 332 : 
CHANTDBABATI KUAE V- THE COLLECTOR OF 
DARBHANGA. 

2. Pat. h. 3 611=45 L C. 579. 

COURT OF WARDS— Manager, power of. to 
institute suit withouc sanction of Court-— 
Maintainability of suit. See BENGAL COURT 
OF Wards Act (B. g. ix of 1379), s. do. 

27 G. L. J. 125. 

CRIMINAL LAW — Master and servant— mas- 
ter not liable for the Criminal tmta of the 
servant. Sec PENAL CODE. S. 290. 

47LG 2S7, 

criminal PROCEOTBE cops \X of 1S9S), 

'6. i-Cornplamt— Meaning if—hetUY nrzlUn 
ip JsiisktfU CelicGtcr Jo DC MagKdrah^ 
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criminal PROCEDURS code, S- 4. 

S. obtained a decree for Rs.S-3 0 against 
B from the Revenue Court on May 2, 1917, 
He applied for the execution ot the decree on 
May 19, 1917, and in the application he^stated 
the data of the decree as June *20, 1917, and 
the arco lint due as Rs. 16-11. Attachment 
was levied for Rs. 15-5-6 which was paid 
by B and S granted a receipt in full to B 
Subsepuently S tiled the application in the 
Court which had executed the decree stating 
that he had mads a mistake and that amount 
due to him was Rs 8 d-0 and no more. 
Three days prior Co that B had .applied for 
sanction to prosecute B. No proceedings under 
S. 476 of the Cr. P. Code were taken nor was 
’any sanction granted but the Assistant Collec- 
tor, 2nd class, wrote a letter to the District 
Magistrate in which ha stated all the facts and 
concluded by saying, '* I beg to solicit orders-” 
The Sub-Divisional officer though the latter 
was intended to be submitted to the District 
Magistrate, instead of doing so. himself ordered 
the prosecution of S and issued process. The 
case was tried by him and S, was convicted of 
oSences under Ss. 193 and 210 respectively of 
the I. P. C- The conviction and sentence were 
affirmed by the Sessions Judge. Held, that the 
letter written by the Assistant Collector to the 
District Magistrate in which the former did 
not ask that any action should be taken by 
the Magistrate should proceed according to law 
against S. did not come within the meaning of 
a complaint ’ under S 4 of the Cr. P. Code, 
and there being no complaint, the trial was 
illegal. J) SeeosAMPAT PANDE 

V. EmpEBOR. 40 All. 641— 

iS A L- J.662-47 I C. SIS- 
19 Cr L. J. 963. 

5. 4 [W)‘--Jiidicici;^romdhig---Execu- 
tioti pfioceedhig^ 

The definition of a iudicial proceeding given 
in S. 4 (M> of the Cr P. Code is wide enough 
to cover execution proceedings. {J^uala Prasad, 
J,) Babhamdeo Singh v. Bmpbbob. 

43 I. C 441=13 Cr. L- a. 153. 

S. 7 [2)—Notijicaiiofi declL^ring bound- 
ary between two districts,, constrnciion of 
Trafisfer of cas 0 '— Power cf Hi. J!^agistTaie , to 
transfer case oieisidc district . 

’ A notification under S. 7 (2) of the Cr. P. 
Code declared that for the purposes of crimi^l 
jurisdiction the deep stream of a river running 
Yfetweea two conterminous districts was to be 
f ^sidered the boundary between these 
di^riots- ' - 

h Held that the intention of the notification 
- not to define the boundary between the 
two districts. as on the date the notification 
the boundary line between the two 
■ diatsicts toibe the deep stream cf the 

' ' Vdt ip'bdPflompete»t 'to one ' 

uth to tbaefex A CMC XoctrUDtb another DL 


- CRIMINAL PROGEL'DRE CODE, S. 17 

i Alagistrate. {Lind say. J. C .) KAYAMUDDIN 
Y’.DwaeAEA. 5 0. L. j 145=45 1.0.1007— 

19 Cr. L. 3. 671. 


£. 14— “ A}(,y locac area ’'--Menn- 

ing. 

The words “ any local area ” in S. 11 of the 
Code of Criminal Procedure are not ristricted 
to a local area wi'hin a specified District or 
Sessions Division but extend even to a whole 
province {liaitigan, C. J and Scott -Siroiih J.) 
HiBA Lal V Emperor 7 P. R. Ci\ 1918= 
43 P. L. R. 1918=4 P. ¥/. R. (Cr.) 1918= 
441. C 326=19 Cr. L. J. 310. 


I S Magistrate appointed 

\for whole province — Appeal from decision oj, 
\juriscJiciio7i. 

' An appeal from an order of a Special Magis- 
trate appointed under S. 14, Cr. F. C., for the 
whole Province lias to the Sessions Judge 
within the local limits of whose jurisdiction 
the special Magistrate held this court in dis- 
posing of the case. [EaiHgan C. J. and Sccii- 
Smith, J.) Hiea L.AL t;. Emberoe 

7 P. R. (Cr.) 1918=48 P. L. R 1918= 

4 P W. R. (Cr.) 1918=44 1. C. 326= 
19 Cr L, J.310. 

Ss. 15 and Z$0— Bench Magistrates— 

Cmstitution of —Buies framed by Local Govt, 
fixing strength of Be^icli and qv^.rum-Judg- 
mcni pironoMiccd by a Bench, of which one of 
the nienihers had y%ot heard the evidence-. 

The Local Government acting under S 15 ci 
the Cr. P Code, appointed 3 persons as 
Honorary Magistrates, and provided for a 
1 quorum of two. The accused vpere tried before 
’ a Bench consisting cf two of such mem ws 
for an oSenoe under the Gambling Act. The 
case was heard by them but the delivery of 
the judgment was postponed. On the day on 
which judgment was pronounced one of the 
members who constituted the Bench <m the 
former occasion was re- placed by another of 
the members appointed and he had not heard 
the evidence etc , in the case- Judgment was 
given convicting the accused :—Seld, that the 
rule appointing three persons to constitute a 
Bench of Honorary Alagistratea was not rntra 
vires, and that the quorum would be vested 
with ail the powers conferred on the Bench 
and that as one of the members on the secoud 
occasion when judgment was pronoimced, did 
not bear the evidence, etc-, it was difficult to 
say that the accused were not prejudiced and 
Qoneequently the trial was illegal. 

Mathura n.HMPEROE. 

48 I. c. 443=i9 Cr. L:. J, 4604. 

----L-.— --S, 47 — HepiUy Magistrcde’~pSubordi‘: 

-noib do Sub -HivisionalOfjiccr. ' ■; y; ; . ’ 

eion ic aahbrdiaste to the -Divisioa# 
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CRIMINAL PROCEDDRE CODE, S. 35. 


CRIHiML PROCEDURE CODE, S. 96. 


00 *! of that' sub-divisicu. {Jtcalr, Fr'isci-J. J-] 
Mu.^sEi :jaix V: EJIPEROE. 43 I, C. 414:^ 

19 Cr.L.J- 126. 

— — Sb. 36 and 4C3— SenUnc-es 
^Concurrent Sentences— •Ap'peal. 

The term '* aggregate sentences"’ in S 35(3) 
of the Cr. P. Code applies ocly to consecutive 
and not to concurrent sentences. Therefore 
no appeal lies to the High Court where the 
whole sentences to be served do not exceed 
four years. 15 C. W. N 731, 17 C. W. K. 72 
17 C. W N. 825 and 35 Ail. 154 foil. i^Iul 
lick Jimla Prasad, JJ.) GUR Sahay R.4M 
u. BiilPESOB. 3 Pat. L. J. 138. 

3 Pat. L. W. 249=43 I. G. 250= 
19 Cr, h 3- SO 

S 35 — Caicurrcnt Sentences — Sen- 
tence ;]'jassed in — Sejtarate trials. 

An order directing sentences passed in two 
separate trials against the same accused co run 
concurrently is illegal. [Ckitty and Sinither, 
JJ ) JOBENUDLIAH BEPARA V. EMPEROR. 

22 C. W. N. 597. =46 I. C. 158 = 
13 Gr L. J. 702. I 

S. SS—Sepairate conviction for seve- 
ral distinct oSences — Whether separate sen- 
teoces should ha passed. See (1917) DIG COD. j 
3S4 : Emperor v. wadhavta. 

46 P R. (Cr.) 1917=43 I. C. 799= i 
49 Cp, L. 3. 223. ! 

75. 77, 79. 80, 537, and 554— | 

Wari‘a7it oj arrest, whether sirpiature of yiagis- 
trate is necessary — Warrant directed to cff tcer I 
hyoff iciatdesig^iation and not by name, vali- 
dity of — Omission to explain to accused the 
cofiients of the warrant— Pf feet of— Penal 
Code, Ss. 224, 225 and 353. 

Where a magistrate issuing a warrant 
for the arrest of B signed the indorse- 
ment in full directing liberation of the accused 
if he gave bail but only initialled that part of 
the warrant which directed the arrest, held, 
it was gross carelessness on the pait of the 
magistrate not to b we signed his name in 
both places but that the omission was only an , 
irregularity covered by B. 537 of the Cr. P 
Code. 

(2) that the fact that the warrant directed 
a Sub -inspector of Police, without mentioning 
. his name to arrest B did not make the warrant 
invalid. S 77 of theXr. P. Code merely says 
that a warrant shall be ordinarily directed to 
one or more Police Officers; it does not require 
the name of that OfiScer to be inserted, although 
the form m' the Bchedale no doubt suggests 
that both name and designation should appear. 

, But under S. 553 of the Cr. P. Code the form 
is liable to be varied according to therequira- 
-menta of each case. / 

- ' / on the part, o! an officer executing 

explain to the aecus^ the parti-. 


cuiars of the warrant siter :ihow:ng him rhe 
warrant dees n-ot vitiate the arrest 

S. SO of the Cr. p. Code requires that the 
substance c£ the warrant shall be no:ided to 
the accused and that if tha accused demands 
it ha shall have an opportunity of reading it 
i himself. Ail that the section requires is that 
> the accused shall have reasonable opportunity 
j of knowing on wbatebarge ho is being arrested 
; and before what Ccurt he is to appear so that 
; he may take steps for arranging for his defence, 
j 23 Gal. S96, 28 Cal. 748 ref. 

Where a eonstable euecutiug a warrant 
I shov/ed the warrant to the accused and 
! informed him that he whouid taka bail if 
j ofiecad and the accused asserted that no 
j warrant had been issued and the constable 
I thereupon took him into custody, J.eld that the 
! terms of the section had been complied with, 
j Cduliick o,nd Tkcrjzhili, JJ,} BANKE BEHARI 

• SI^’aH V. Emperor. (1948) Pat 269= 

3 Pat. L. J. 493=5 Pat L. W. 147= 

I 46 I 0 523=19 Gr.L J. 747. 

j 

i S 75 — Warrant not signed by the 

, proper person if can be basis of conviction 
! under S. S55 I. ?■ C. See 1917 DIG. COL. 

' 365. J.4GPAT KoerI r EMPEROR, 

[ 2 Pat. h J. 437=1 Pat. L, W. S06. 

! (1918) Pat. 43=39 I.C 494. 

; S 80— Arrest — Omission to explain 

I warrant — Arrest not illegal, if accused knew 

• its purport. Sec CB P CODE, Ss. 75. 77 ETC. 

; 3?at L J. 493. 

! 

1— S 94 — Summons to produce cLocumjsnl 

j — ycn-production oj\ on ike groiirui that it 
j might ‘z.ncriminaie. 

j In a civil suit the deft, filed his account 
I books but the suit was decreed against him by 
i the Hunsid wffiose judgment was affirmed cn 
I appeal and the plS. applied for sanction to 
I prosecute the deft, for forgery and perjury ; the 
( Mun si S refused sanction on the ground that 
! there was no positive evidence that the deft, 
i had committed forgery or perjury and an 
; appeal was preferred to the District Judge, 
j During the pendency of the appeal the deft. 

I with leave of the Court withdrew the account 
{ books and when required to produce them 
J failed to do so. 

j Held, that defts. were not in the position of 
I accused persons and were therefore bound to 
j produce the book althoufih it might incrimi- 
j nate them. {Jwaia Prasad, J.) DAMRI RAM 
{ V- Emperor. 4 Pat, L* W. 65= 

I 431. C. 793=19 Cr.L.J. 247. 

i — Ss, 96 and 98^ — Search-warreciU 

j Issice of iQ7ig after application. 

I Where in a case of criminal trespass and 
I theft the complainant at the time of applying 
j for process prayed for the issue of a Eeatch- 
I warrant but the Magistrate after repeated 
j applications made an order for the issue of a 
i warrant mora than three weeks after. 
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CElMiKAL PROCEDURE CODE, S. 96. 

BieW, that although the procsduro was not 
contrary to the actual letter of Ss. S6 and 98 
of the Cc, r. Code it w'as so dilatory that it 
could only tend to defeat the object for which j 
such a warrant is issued. [Chiity avd Sniither , ] 
jj) biXj^b Roy ghowdhuri v Kami 
GOPAL KHEMKAR. 22 C W. N. 719. I 

=16 L C. 291=19 Cr h. J. 707. ' 
— S. 96 — Search-warrant, when to be I 


CRIlVIiNAL REOCEDURE CODE S. 107. 

CO direct that each of the accused coiivioted 
should furnish a bond :or a certain amount 
with one surety of a like amount. {Kncx, J ,) 
DOOBAR TBWARI V hAIPEROE. 

16 A L d. 336=46 I. C. 412= 
19 Cr. L. J.732. 

S. 1C5 (3) — A'ppdlate Court ^Powers 

of, whe7i original conviatioii by a Court not 
specif iod in Sub- S. ( 1 ). 


issued— Duty of Magistrate to record reasons | 
See (1917) DIG-. COL 336 . TyaVOO Chetty j 
u, JEHANGIS. (1917) M W- N 4S4= ^ 

6E W. 287=41 I. G. 661=10 Cr. L. R 10. 

— S. 96 —Search warrant, scope and 

object ot — Practice— Penal Coda^ Ss. iS2 and 
436— Trademark, false using. See (1916) DIG. 
COD. 443 ; Moidebn Bros u. Thadkg & Go. 

10 Bur L T 216=36 I. C. 591. 

Ss. 100 and 95 — Form of warrant— 

Ad-aptaiion cf form prescribed under S. ^96 
with— Necessary vtodif'lcaiions— WuiTant — Le* 
gality of. 

There being no prescribed form of warrant 
under S. 100 of the Cr P, Code the Magistrate 
who issued it adopted a fcrni under S- 96 to the 
provisions of S ICO by altering the hgures and 
also by drawing up the warrant in terms requir- 
ed by S ICO. 

Held that the warrant was perfectly legal. 
It is immaterial what form is used provided 
that the substance of the warrant complies 
with the requirements of »S. 100. {Chiity and 
SmUher\JJ.) SUPEBINTEKDENT RBMBMBBAN- 

CEB OP Legal appaibs, Bengal v. mozam 

MOLLA. 

45 Cal. 305=25 C. h J. 304=48 I. C 657. 

— — — « S. 106— Court —Power of to 
take securilp, vjhsn exists. 

An order for sooutifcy under S. 106 of the Cr. 
E. Code 'Ciu only he made by an appellate 
Court when the accused was tried and convict- 
ed by a court of the description given in the 
first para, of the section— by a Magistrate 
not inferior to the Magistrate of the first class. 
[Skadi Lai, J) DAL KHAN u. BMPEBOB. 

5 P. R. (Or.) 1918=44 1. C 352 
=19 Cr. L J. 336, 

S 106 ’^Scope of— Breach of ihe 

peace, meaning of. 

A person who eiiters on another's premises 
and uses violence to him and deprives him of 
his pruperty commits a breach of the peace in 
. the wider sense of the expression and an order 
against him under S 106 is valid. {Oldfield, 
if) SAVABAJOLD NAIDD InreP 47 1. C. 446 
: =19Cp. L L 929. 

V- — and 3 — Pt . Magisiraie not 
: ' appellaU Jurisdiction— -No power- 

- in' Street seciirtf^ lo ^9 - 
■ SVher a a Dt. - Magistrate was not. trying A 
ftp a oouct q£ appeal he had no jutisdict icn 


An Appellate Court cannot eseicisg the 
powers given by S. 106 (3) of the Cr. P, Code 
where the conviction has not been by a Court 
specified in sub -section (1) of the section- 33 
C. 434 ref. {Chitty and Sinilher, JJ ) Karim 
BaeSH V D?.IPEB0R 43 1 C.7S6= 

19 Cr. L. J. 220. 

S. ICj? — Applicat/hlUji of apprehen- 

sioTi of breach of Ihc peace — Comviksion of 
specific offences. 

Where the acts committed by au accused 
person are of such a nature that the continuity 
of these acts or the commission of similar acts 
by the accused is apprehended to be tending to 
a breach of the peace. S. 107 of the Cr. P Cede 
is applicable notwithstanding that the acts 
already committed by the accused constitute 
specific offences under the Penal Code. {Jivala 
Prasad, JA Kheteabasi Saeu u. Empeboe. 

441. C. 38=19 Cr h. J. 245. 

-S. 1C7— of the ^ace—No act 

within six months — Proceedings if legal. 

Though there were no actual overt acts on 
the part of the accused during the sis months 
before the commencement of the proceedings 
still the proceedings were not bad as there was 
a likelihood that the accused might commit a 
breach of the peace, or disturb the puhiio 
tranquillity or do some wrongful act which 
might occasion a breach of the peace (t hiUy 
and Bfiiither, JJ.) OHIEEDIN CHOUDHUBYi>. 
Empebor. 44 I. C. 122=49 Cr L. J.286. 

S. 107— Cage under — Procedure as 

regards reading over of depositions -Cr. P C- 
— S 360, ApplicabUity. See PENAL CODE, 3. 
193. (1918) Pat 13. 

Ss 107 and iih—Co^iversion of pro- 

ceedings started under S, 107 into one iinder 
S. 145 — Order declarhiq party in possession-- 
InmUdity of. 

Proceedings were instituted under S. 197 
of the Cr. P. Code, evidence was recorded and 
a date fixed, for orders. The Magistrate Mso 
made an order, proceedings changed to 
S. 146 of theCr. P. Code ’ and on the date 
fixed without serving any proceedings under 
9. 145 cl. (1), without taking further evidence 
or giving the parties opportunity to file written 
statenjents passed orders under S 145 of tihe 
Ctv P. Code declaring _ one of the parties in 
possession" . ^ ’ 

hrder ‘ was ‘ Tvtthou-t ' InnsdicGon 
Sfi.-lOf and 145 c£ the Ct* F* Coda Are intended 
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by tbe Legislature to serve two distinct pur- ' 
poses and the proceedings taken under S. 107 
of the Or. ?. Code and the evidence recorded 
thereunder could not be acceptc'-i as sufdcient 
ground to dispose of the necessity of taking ^ 
tresh action under cb (1) of S. 145 of the Cr. P , 
Code (Imam, J./ Sahdsb Singh r. Jubian 
JOLAHA. i Pat. L. W. 195=44 I. C. 335= 

19 Cr. L. J. 320. 

Ss 107 and 144— ^Magistrate, power of 

— Breach of peace — Party exercising lawful 
right whether can be bound down — Revision 
— High Court, power of interference of. See ] 
(1917 j D.G COL 33 : NGA Tl v. MAUNG KYAW 
YAN 11 Bur h r. 56=(1916) 2 

U. B. 157=39 I. C. 430. ! 

Ss 107 and 112 — Sotice — Issue of'--] 

I nf or maticoi received bu ^najisiraie, nature of I 
— Sufficiencij of notice, | 

Under S 107 of the Cr. P. Code there may be ; 
cases in which a Magistrate of the hrst class j 
upon mere information to the eSect that a i 
person is likely to disturb the public tran- | 
QUillity without any informal ion being given | 
of that personas intent to do any wrongful act, i 
may issue a notice in writing to such person | 
giving the substance of the information receiv- 
ed without specifying any definite acts which } 
that person intends to commit. {Knox^ J.) \ 
J AGO Ji RAi u, Emperor. ' 

Id A. L.J. 557=47 I u- 72=19 Cr. L J. 876. 

Ss.l07, 125 and ^9— Order retpiirmg 

sec.nriiy fcr good behaviour • Power of Di^ 
Idagistraie to set aside order — Interference by 
High Court. 

An order requiring security for good beha- 
viour under 3. 107 of the Cr. P. Code can be 
canoeilad-by the Dt. Magistrate under S.i25* 
of the Code on the ground that there is no j 
proof of any likelihood of a breach of the peace, j 
and the High Court will refuse to itterfere 
with the order on this ground in revision, un- 1 
loss the Dfe Magistrate has been moved under j 
S. 125. 1 

The High Court will on its tevisional aide 1 
interfere only as a Court of last resort under 
very exceptional circumstances. {Kciivali I • 
C.) M ART AND Bag i;. EMPEROR.' 

471. C- 96=19 Cr. L. J. SCO 
- — Sa. 107 and 145 — Proceedhigs under — 


institute procaedinss under S. 145 and not 
under 3. 107. 3 C. W N. 463 foil. iSkodi Ltil, 
J ) Jalal f. EmpbsOR. 144 P L R 19i7= 

44 I. G. 974=19 Cr. L J. 446 . 

— ^S. 107 — Proceedings under —Petition 

filed before 3ub-Div. Maghtrate for action 
against several persons including S. — Prccaed’ 
ings drawn up against S. only— Case sent 
to Deputy Magistrate, who started proceedings 
I ogainst ail — Legality of action. See tl9l7; 

; Dig god 3S3. Jai Patti Mahton r. 
Nagina Singh. 1 Pat L. W. 610= 

(1918) Pat. 12=43 I. C. 256=19 Cr. h. J- 9S. 

""" — —“"S. 107 — Proceedings under — Facts 
forming subject of previous enquiry resulting 
in discharge, not a ground for fresh eaquiry. 
See (1917) Dig. Cod 357.NaG!REDdY KONDA 
Reddy Empeeos. 41 Mad. 246= 

41 1. C. 99C. 

'Ss. 107, 154 and 143 — Scope and 

applicability of — Possession of land, dispute 
as to— Proper pi'ocedure. 

It is competent for a Magistrate taking 
cognizance of a case under S. 107 of the Cr. P. 
Code or holding an enquiry under that section 
to stop proceedings under that section and to 
proce^ under Sa 145, 107, 144 and 145 ail 
give summary jurisdiction to Magistrates to 
take action in order to prevent a breach of the 
peace when such a breach is imminent. There 
is a very thinline of demarcation between these 
sections. When there is a clear dispute regard- 
ing the pcsaession of land the proper section 
to proceed under is S 146, which not ooly is 
more efiective in order to prevent a breach of 
the pe'ioe but also is one that causes the lease 
prejudice to the contending parties. (Jwala 
Prasad, J) Himmat Mian -j. Emperor. 

45 I C. 296=19 Cr L. J.712. 

^Sb. 107, 144 and 155— Sh,i idianoous 

proceedings under — Impropriety of — Dispute as 
to possession — Proper procedure. 

It is incon't'enient that proceedings under 
3 107 of the Cr. P. Code and also under S. 144 
or S. 145 should be going on at the same time. 

On the application of the petitioners for the 
assistance of the Magistrate in the matter of 
possession of a piece of land, an injurjction 
was issued under S. Ill of the Ct. P. Code 
and proceedings were taken against the peti- 
tioners under S. 107. 


nature of and d\sii>ici%cn between — Dispu^ as '[ Bold, that the procedure waa bad, as in 
to hnmotecdle properly — Appropriate procedure. ; efiact it debarred tihe petitioners from giving 
Proceedings under S. 107 of the Cr. P. Code ! evidence of possession, and that^ if on the 
are only intended for the security of the expiry of the injunction under 3. 144, there 
public peace, not for the purpose of enaoling was any apprehension of a breach of the peace, 
one of the two contending pactiea to help the more appropriate procedure would be to 
themgelves in recovering possession of immove- take proceedings under 3. 145 of the Cr. P. 
able property after having their adversaries^ Code/ rather than under 3. 107. {Ghiiiy avd 
hands. tied down by an order under that section. Smither, Jd.) ABINASH CHANDea MandaD 
Where the dispute relates to the possession of LOKRNATH GANi; 44 I. C. 591= 

ohmoveahla. property the proper course istoi 19 Up. L. J. 367. 
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CRIMINAL PROCEDURE CODE. S. 1C7. CRIMINAL PROCEDURE CODEs S. 109. 


-Ss. 107 and 115— Successive renewals 

of order under S. 144, Cr.P. Coda— Impropriety 
Qf — Proper remedy to proceed under 3. 10*. 
See CE, P. OODE, Ss. 114 and 107. 

3 Pat. L. J. 130. 

Ss. 107, 177, 192 and 52S— Transfer 

of case under S 107 by Dt. jNlagistrai:e to 
llagistrata within whose jurisdictiion parties ; 
do not reside — Order invalid. Sec (1917) Dig j 
Col. S39; Nagibeddy Kondarbddy v. 
Emperor. 51 Mad. 246=51 1 C. 920. 

S. iQ7 ’-Wrongful art^-Jiiriscilctioncf \ 

magistrate to orde^ security. ; 

'Where there was already a cattle market ! 
and certain persons intended to open another 
cattle market upon their own land not from 
over cider cattle market and the magistrate 
apprehending that there would be a breach of 
the peace consequent thereupon bound them 
over under S. 107 of the Cr P. Code, held, 
that the order wag illegal, the section being 
confined to cases where the Magistrate was 
informed that a person was likely to commit a 
breach of the peace or to do any wrongful act 
which mav occasion a breach of the peace. 
(Richards, ch J.) MAEU v. Emperor. 

16 A.L, J.2T&=44 1. C. 965= 
19 Cp. L j. 437 


S 107 i2)~'Initiati(r/i of proceedings 

by Dt, Magisirare a/jainst person., residing out 
side the limits of local jurisdictioyi — Transfer 
of proceeding to snhordincde magistrate, %f 
valid. 

Proceedings initiated by the District Magis- 
trate under the special powers conferred upon 
him by 3. 107 (2) of the Cr P Cede can be 
transferred by him for di5p:3al to the Court 
of some subordinate Magistrate otherwise 
competent to deal with the matter, 31 Cal. 353 
and l6 C. W. N. 5S0 not foil {Teunen and 
Huda, JJ.) Rakhal Mandal v. Emperor 
27 C. L, J. 314=45 I. G 160. 

=19 Cr. L. J. 496. 

— Ss lOS. and 'liO— Security for good 

behaviour — Man of desperate and dangerous 
character — Time for commission of offence — 
Ferso7i in custody at the time of proceedings 
I for offence ley and jurisdiction, 
j A man of desperate and dangerous character 
I means a man who has a reckless disregard of 
I the safety of the person or the property of his 
I neighbours. 

I If the preparation and organization were 
; being carried on, the mere fact that the time 
i for the proposed revolution and dacoities has 
! not been proved, does not prevent the danger 
j from being a present one. 


— S. 407 (2)— Mcewsed convicted of riot- 

ing by first class magistrate — Confirmation by 
Dt. magistrate — 'Direction of Dt* magistrate . 
that particular individual should be surety- 

A district Magistrate has no jurisdiction in 
Riming a conviction for a riot to order the 
accused tC give security for good behaviour 
nor has he ’ jurisdiction to order that a parti- 
cular individual should he a surety. {Richards, 
a J,} Mahaeis V . Emperor. 

46 A. U J. 250=44 I, C. 987=49Gr. L.J. 439 

S. 107 (2) — ' Breach of the peace 

Apprehension of in svh-divisiem — Accused — 
living in Sudder -divis-ion — Procedure — 
Irregularity. 

Breach of the peace being apprehended in a 
Bub-dlvisioa the District .Magistrate was 
moved for the commencemeht of proceedings, 
Under S. 107, Cr P. C. as the accused was 
living in the sudder Division. The ,Dt. 
magistrate instead of drawing up the - proceed- 
ings and sending them up to the 3ub* 
Divisional Magistrate for trial, merely said 
that he sanctioned the proceedings and sent 
the case to the Sub-Divisional Magistrate. 

Held, ih.vt thouah the District Magistrate 
did not express his intention strictly, in 
acc'irdanee with law, the irregularity in 
aspresaion did- not deprive the trying 
-Ha^strate of jurisdiction in the case and 
could not afiect the merits of the uriil in any 
' way.’. {G/iiity {xnd, Sinither , JJ.) NARBNDBA 
SiNGK, IN RB. 3 P. ff. R. (Cr.| 1915= 

44 l: C. 133=19 Cr. L. d. 267. 


The mere fact that S. lOS of the Cr. P. 
Code may have been applicable, does not 
necessarily make S. .110 in appUcabla. 

An order may be made under S. 110 of the 
Cr P, Code, against a person who is in custody 
at the time of the proceedings. 

If a parson has been arrested beyond ju- 
risdiction, for an ofienee within the jurisdic- 
tion and the charge of substantive ofiecLca 
fails, the person can be proceeded against 
under S, 110 of the Cr. P. Code. 

B. 114 of the Or. P, Code is not limited to 
arrest within the jurisdiction, {Sanderson, C. 
J. and Beachcroft. J] MaNINDRA MOHAN 
Sanyal V. Emperor. 

28 C.L.J. 25=46 1, C. 192. 

=19 Cp. L. j. 696. 


—— — Se, 109, 110 and 517 — Person agaUist 
whom proceedings under Ss 109 and 110 taken 
— Qmfiscaticn of property found with them — 
If end when fustifiabte — Whether property 
diOiUd ha stolen properly or used for the cmn- 
mission of offence — Puicers of magistrate. 

' Under 3. 517 (l) of the Cr. P. Coda the 
powers of a CriminM Courc to order the dis- 
posal of p.'-operty reduced before it are wider 
than under the Code of 1952 and a Criminal 
Court can now comiaeate any property produc- 
ed before it even though thei'e is no proof that 
an offence has been committed in respect of 
such property or that such property h^s been 
used for the oommiasion of an offence, oil. 
0. 327 dissented from 34 Cal. 81 ' Cal. 347 foil. 
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CRIMINAL PROCEDDRE CODE, S. 109, 

Unless there are strong grounds for hcldiug - 
that the properties found with a person dealt ■ 
with under H. 109 alone of the Cr. P. Cede are 
either themselves stolen properties or the 
preduGu of their conversion, an order by a , 
Criminal Court directing iheir condsGation 
would be UDjustifiabie. ^ t 

Per d.—‘ Inquiry in S. 517 (U of' 

the Cr. P. Code is not confined^ to^ preliminary ; 
enquiry beiore Magistrate but includes also ; 
the proceedings under the preventive sections | 
of the Cr, P. Code. [Sadcsiva Aiyar and] 
Napier, JJ.) PrDE ?vAMAK^'A In re. 

42 Mad. 9=24 M, L. T. 25b=S L. W- 350. 

— Ss. 109 (af and (b^ and 118— Secu- ^ 

rity for good behaviour— Condition necessary ' 
for initiation of — Suspicious association. See 
(1917). Dig. Col. 339 Eashu kabiba.t i;. 
EUPEFiOh. 22 C. W. N. 163=27 C L. J. 38'2. , 

=41 I. C. 649 

S. 110 — Evidence — Ccurt limiiiTig the ^ 

number of defence ic:biesses‘--lTnpropri 2 ty of . [ 
In a proceeding under S 110 of the Cr. P, 
Code the trying Magistrate declined to esamina 
on behalf of the defence more than the same 
number of witnesses as were esa mined for the 
prosecution. ^ . ' 

Held, that it is not open to the trying 
Magistrate to put such an arbitrary limit on 
the witnesses whose evidence ^the defence 
desires to adduce. {Teunon and jSeicbould, JJ.) 
AMIBULLA PRAMANIK V. EMPEROR. 

22 C. W- ^3- 


. — 3 . 110 — Babiiicady la^inging false 

cases, if within the section— Evide^ice of gomral 
repute, if admissible. 

S. llO of the Cr, P. Code does not apply to 
a person who has the reputation of habitually 
bringing false claims in Civil Courts, 

In proceedings against such person, 
although evidence of general repute is admis- 
sible, it cannot be allowed to override the 
findings arrived at by the Civil Courts aDer 

trial. {MUra, 4. J. C.) B.^PUJEE « DrrI’ 
47 I. C. 81=19 Cr L. J. 885. 

-Ss. 110 and Joint in secu 


CPiiMINAL PROCEDURE CODE, S. llO 

Where proceedings under S. 110 ot the Ccue 
were iaid against two undivided hrethers wao 
are living in two diSerent village.- ter?. mile-J 
apart and the courts bei: v used evidence 
against one brother as evidence agyiinst the 
other brother as well and did not evar/dne 
lha evidence against each of _ accused 
separately with a view of deT-rminirg woe 
ther security snould be demaudei •'vgain.-'t him 
or not 

HeM, (in revision) that the procedure was 
illegal iKumoraewcv.ii SaCri. J ; LrtI'.V 
Siis^DHU N.\ik V. Emperor. 8 l W 46i= 
(1918) M. W. N. 751=47 1 C 277 = 
IDCr. LJ.905. 

S. HQ— Notice P-.per form 

and conLenis of. 

Notice issued under S. 110 should suiuGieut 
ly indicate the time and place of the mci.'’ 
charged and should give suiScienr details 
which would enable the accused to know what 
ha is to meet though a list^ o; the witnesses 
need not be given. They should not merely 
reproduce the clauses of the section \K umcviZ’ 
szcarni Sastri, J ) KglPA Sl>-BU Naik. v. 
EMPEROR. 

8 L. W. 461 =(1918) T.'f. W. N. 751 = 
47 I. C. 277=19 Cr. L. J. 505. 

S 110— Grier product icn of re- 
ties — Nozu-rcsideruce in the cUstrict-’ SureiUs if 
I proper. 

I The mere fact that a person ordered to pro- 
[ duce sureties under S, IIC of the Cr P. Coda 
gives as security, two persons svho ara residents 
of a difierent police district and whe helped 
him in his defence will not make them im* 
proper as sureties and the Alagistrate should 
not refuse to accept them. {llic;Lard.s, C. J.) 
GOBABDHAN V. EMPEROR. 16 A. L. J. 263 
I =44 I. C. 969=19 Cr. L- J. 441. 

I 

gg, 110 and 123— Order for security 

by Dc. Magistrate iurnibbed — F ecord not^ sent 
to Sessions Judge for order— Eeg-ility of. See 
(1917) Dig. Col. 390 PaM Ki.SHEN tu 
EMPEROR. 40 All, 39=15 A. L J 822 — 
19 Cr. L. J. 2=42 I. G. S14 


of — One 
■ivliether 
another 


rity' proceeding misjobider — Tesz 
member of a joint Himu family 
respcTfisible for the muconduci of 
member. 

Whenever in security proceedings a plea of 
misiGinder is raised, the test to be applied is 
whether them has ^ been habitual ass^tauim 
between the persons charged in respect ot the 
-misconduct alleged in the complaint. 

The mere fact that the persons charged are 
members of an undivided family would not hy 
itself render each member liable for the mis- 
conduct of any other member and where they 
’ are Hving separately them is not even the pre- 
sumption that one member knew and assented, 
tp'tite misdeeds of the otheiL ■ 

24 . , , 


3. 110“Procaeding3 under— Evidence 

Act S. 3C— Provisions of inapplicable— Cen- 
vereion of one inadmissible agdinst co-acoused. 
See EVIDENCE ACT. S. 30. 22 C. W. K. 403. 

S. 110— Procecdjr^j5 under— Oenered 

repute— Evidence of, what is. 

Inferences drawn by forest officials as to 
the -persons who committed forest oSenceb are 
not evidence of repute. The court should^ test 
the sources of the information that led the 
ofScials to infer that the accused had any- 
thing to do with the ofiences. [Kumcrasrfiami 
Sosiri. X> Kripa SIND0 Naik n. Emperor. 

. 8 L- 461=(l9ia; M. W- N. 751= 

47 1. C 277=19 Cr. L- J 905. 




CFJmiliL PB03SDUE2 CODS, S. 110. 


S. lie — F rvcecdul 

c;.s 7,'rdcr~~I 

Iv id 37zce 

of oe^Dral revuis iiisufficc: 

lA'- Offence 

- lOged 

m. A bs proved. 



In a proceeding under 

S, liO of th 

e Cr P 

Code any ptirticular ofience 

alleged aga 

Inst the 

parson or persons called 

upon t: 

fumish 

lecurity must be proved by 

relevant 

vidsGCe. 

and not by general evidence 

cf repute 

that lie 

or they are babituol oite: 

uders (Pi;i 

igoi, J) 


INDAR V. EMPEEOS. 10 All. 372 — 

16 A. L J. 203=^^^ I. C. 4S3— 19 Ci\ L. a. 351. 

Ss. 110 if) Slid 117 (3; — Security lyfo- 

ceedingB"~Ev:d5rxL of general rcwite — 
eiibilUy cj. 

S. 117 (3) of the Gr. P. Code musii be strict- 
ly construed and is, therefore, inapplicable, 
where the charge is under danse u) oE S. 110 
<3f the Code. 

Clause (f) of S. 110 of the Gr. P. Code is one ; 
of 3 highly special chamcSor ; evidence cf ; 
general repute is not su:fficient to bring a case | 
vrlthin it, but specific acts showing that the j 
accuasd recklessly disregards the safety of the | 
persons or the property of his neighbours and ! 
actually causes danger thetato must bs proved. 
{Drahe B^jbeman, d. 0 .) GaNPAPI v. EMPER- 
OB,, $7 I. C. 67. 

L. J. 871. 

— S. lie — Proceeding ‘Under— Jurisdic^ 

ticn— Accused limng out of the jurisdAciicn of 
MaejUirate issuing 7 ioiice — Validity — Issue of 
notice whether judicial cr executive act — , 
Inltiaticni of proceedings, what emozmts to. | 

EThe issue of a notice under S. 110 of the Cr. I 
P. Code is not a mete formal matter but is a i 
Judicial act to be exercised after a due consi- ■ 
deration ' of the tnateriais placed before the 
Hagistrate. A magistrate has no jurisdiciioa 
to issue the notice under S. 110 of the Cr. P. ! 
Code unless the person to ba bound over re- ' 
sides w'rthin the limits ot his jurisdiction. 11 
:ilad 216 foH. 

A magistrate to whom the information 
referred to in S. 110 is given by the Police, 
eannet be said to have initiated the proceed- 
ings until he issues the notice to the person 
charged to show cause why he should not be 
procesded against. 

Where a District Magistrate to whom infor 
mat ion was gi’^en by the Police that certain 
persona within the limits of his jurisdiction- 
.habitually harbour tnieves and aid in the 
concealment and disposal of stolen property^ 
did not issue notice to rhose persons to show 
cause why they should not ba ordered to give 
'?scurity for good behaviour but merely passed 
it on to the Hsadcuarters Deputy Magistrate 
who had no jurisdiction over the place where 
the persona informed ;i gainst resided and the 
Deputy Magiat rate thereupon drav; up proceed- 
ings against them. 

Keldt (1) that the District Magistrate can- 
noil be said to have initiated proceedings and 
then transferred the case to the other Magis- 


GRIHIEAL PROCEDURE CODE, S. 122. 

trate fordispossl .;-2; That the Sub-Divisional 
had go jurisdiciioi: so issue the 
Gouice and iry ^he case and that the nroceed- 
ings were void {Kumevaiwami Scstri, J.) 
KrIPA SiNItU NAIK r. ESIPSPOB. 

£ L. hi. 461 = (191S) M W. Ih 751= 
^7 L G 277=1S Cr. J. T. 905. 

190 (c) — Proceedings 
under 3. ilO — Docai inspection by magistrate. 
Sec Cr, ?. Code. ss. ivo (c) axd iio, 

47 ' La 95 . 

— — ~ — Ss.^llCand 108— Security for good 
Dehaviour — Man of desperate and'' dangerous 
character— Casa coining under 3- lOi— S. llO 
not iiij-ppli cable — Person arrested without 
the jurisdiction for an olience within the 
jurislict-ion — Failure of charge as regards the 
substantive ofisnce — Proceedings under S liO 
propriety of. See Cli. P. CODE, Ss. lOS AND 
no. 23 C. L, J. 25. 

3.110 — Security proceed^cj ■ — JCvl- 
dence — PodceEist of^ cases inivAuicJi accused 
s aspect dd — A Jrfiiss ibility. 

In cases under S. ilO of the Cr. P. Code 
a list of cases filed by the police in which the 
accused was suspected oi having been concern - 
' ed IS not admissible in evidence. 

Value of hearsay evidence in 8uch ca.se 3 
discussed. {Lindsay, J. G.) CHANDI 
EMPSROxi. 21 0. C. 132=46 I. G 841. 

=19 Cr. li. J. 825. 

S 110 cl, (b ) — Besidence Vcithm local 

limits of 'magistrate' s jurrisdiction’-If necessary. 

S 110 of the Gr. P. Coda does not require 
that the parson proceeded against should re- 
side within the local limits of the Magistrate 
empov/ered to take action under the seetion. 
It is sufficient chat Che person should ba within 
t those limits at the time when proceedings are 
; taken. ■ {Uichardso^-u and Huda JJ.) LaKHI 
Narain Das v. emperor. 23 G. W. N. 100. 

j. ^ — S. liO (d) 3. —Security far good 

hehatneur — Bcid livelihood — 'pdets to be 
I proved. 

1 In order that a man might be held to be a 
j man of da&perate and dangerous character, 
j within the meaning of 3. llO, it must be 
! shown that he had such a. reckless disregard 
j of the safety of the person and the property 
[ of his neighbours that his being at large 
i would be detrimental to the community. In 
j this ease all that wae proved against the 
j accused was that he promoted litigation and 
I that he had considerable infiuence with 
i patwaris. Held, that it was not auffioient to 
warrant that inference. (Banerji J.) ISHWARI 
Dd^t V, Emperor. ts A. U. J 776r= 

46 i. C; 701=19 Cr. D. J. 781, 

— ^Ss. 122 aud tti-aSuraty:--Bejaetidn 
of ^ m ih 0 jjrQund iliat surety rMpeci-c& 
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CRIMmiL PROGHI^URE CGJ)Z 3. 125 


^RC:ZDUB5 


s 


A person ordered, under 5. Hi c: rhta To 
Code to furnish n bond c{ Rs. 200 and a 
respectable Furety tendered a surety v/ho 
oGered security in tbs sbaps of bouse propeity. 
The surety was reported to he recpscrab^G and 
the house worth Rs- bOC. Iha Maiislrate 
rejected the security purpoitins to acu unde” 
S, 514 of the Cr. P. Code UeU. thas the surety 
being respectable and the house worth Hs- oOj 
should have been accepted though it w'as true 
that only moveable property could be attached 
and sold during surety's life-time for reco\ery 
of penalty, liTacn, J ) bToNHE u EnrSBOS. 

12 A. L. J 503. 

-4S L G 2B5-19 Gv. L. J 711 

S. 125— Pefhitir yb/ t -uicaiiaticu 'A 

bond— Right of rriidience. 

A Dfe. Idagistrate dciliug ^ith su application 
under S. 125 of the Cr. P. Cede is exercising 
neither appellate ncr revisional jur'sdicticn. 
and it is not ineurotent upon h;ni to hear the 
2iuktear of the petitioner ba:cre disposing of 
the application' {Jh'cJd F/asCid^ J.} SheTRA* 
BASiNNhU V. E^iPESOE. 

44 I. C. 33=:-19Cr. L. J- 246. 

— —58.125,435, 438 and 432— irau.vEu 
— Fch ers cf tiigh C oiLvi—C onc^Lrren: revisionH 
Juruciction of Sos&ion^ -Imgo cr ht. <^gis- 
irate— Practice— S 125, Hieihcr controh, S-r.. 
485 and 48S. 

In cases where the High Court has concur- 
rent revisional uirisdiction with a subordinate 
Court the aggrieved party should in the lirst 
instance eeek bis remedy before his siibordinate 
Court. 

The jurisdiction of the Sessions Judge and Dfc. 
Magistrate is concurrent even where t.hey could 
not pass formal orders, but only could refer to 
the High Court under S. 43S. 

S. 125 does not limit the revisional jurisdic- 
tion of the Sessions Judge or the Dt Magistrate 
under Ss, 435 and 4dS. {Jtiuv.a Fresed -'.nd 
Immn, J .) BIKAEY MUKHERJI t). EM- 

PEROR 3 Fat L. J. 3C2— 4f pat L. W. 327 
—45 i C. oS7=ri9 Cr. L. J . 5S9. 

— — Ss. 423, 433 and 439 — Securiny to : 

keep th-e peace — ■ Poirer cf Di. Magistrate — 
Jurisdict ion of High Gc a , 

A Magistrate of the 5rst class ordered cer- 
tain persons to execute a bond to keep the 
peace The persons to be bound over applied 
to the Sessions Judge to revise the order. The 
Sessions Judge was cf opinion that the appli- 
cants should not have been bound over. ^ He 
made a reference to the High Court with a 
recominendaticn that the order should be set 
aside ;—Md, that the order was passed by a 
Magistrate subordinate to the Dt. Magistrate, 
and -the record should, under S. 1^:5 cf the t r* 
P. Code, be laid before the bPt.. bMagi strata to 
d©^ with the matter- 



43 i C 204=^19 Jr. L J. 138. 


• ~S, 13 u — i ir'C ' :j\, £ nciu cc 

cf eng i.ry- . AiS'* ;:,v. orde-’ f' r rer>i rv' J 

4 MvOgistuAe on 0 compHA’t .uX do to the 
; effect that public right:, in ,o ehc-nnel were 
' interfered ’viiy., p recce.: e*d to enruhe under 
S. 1S3 cf the yr. r. Code ou-i came to the 
‘ conclusion that the ebon cal wee a public 
' chrmnri 

1 Held, that the Magi.^irace uae nor bound fo 
! enquo’re that the nccu..ed hud a cona fjc ciairu 
cf rigbc to the channel and refer the matter to 
; the civil Court. [IF richer ar.d Ttaciont JJd 
Fakir Mullick r. £:>:?£?. or. 

3. L. J. 211 
-47 i i:.e71r=:ic Cr. L. J. 347. 

— — £5. 13S c.nd 137 — Fs pattc erder — 

JiiTiSrlicih':: to cct a tide — 'id sr to np 

proceeding''. 

Vvharea Magistrate made z conditional order 
under S. 1S3 of the Cr. ?. C. Cede on 12t-h Jui^r 
1917, and the order va-i, made absolute ax 
parte on 2 oth July 1917. the date iiued lor 
showing Cr’oUee. under a- ic6 ana the opposite 
r, 2 .riy having apiJisd on 4th August 1:17 for 
reviav/efehe ox parte order a: w-.n: 

; notice, and oirJich AugUFo 1917 Cm M 
^ set aside the order of 20ih July IGlT. in tha 
: absence of the compMinons who moveh feho 
High Ccuri . 

Ueld^ that the Magistrate acted in con- 
travention of S lo7 or the Mew Code. Vvhicb. 

: lays down expressly that the Magistrate musn 
' take evidence before passing the order absolute 
, or droppin.g the proceeding- 42 CxL 702. 81 All. 
t 4o3, ii A, J-i J. t*'.* ioll- ie/a.'Gii'i PrasOiif F.) 

' BAlJbARAR KOEEI V. RAHLAGAN AHIR 
' 4 Pat h W. 50=43 L C. 790"-= 

19Cr. D. J,214. 

3 i'M—JJrAau-fnl Qsserdhhj—XJrdaiiful 

trer^p iCi—Tieiiyiancc ts — Excess of priicate 
deft 7X0 — Ha i ffciic c u ndc r 

r'ersons who exercise their right cf resisting 
an unlawful trespass on their psopiriy do not 
tecoxce memberb of an 'auiawlul assembly by 
repelling attacks made on them or bv exceed, 
ing tneir right of private defence 89 C. SI'S 
foil. {Kiiriaraswarti Sami, zff PENUMEXdA 
TIRUMAE.4IBAJU G. E4?PES0R. 

4$ I C. 40=49 Cr. L J 24S. 

Ss. 154, 145 uad 432— Dispvita as to 

poasession^-Applicability of Sections— Danger 
I of imminent breach cf the peaca— Bsvisiou— 

‘ luterferencs by High Court when See fl9l7) 
j DIG. COD. 395 : BAl^SI SIR'GH y. EoterOr; 

1 3 Pat U W- 353=48 1. C 4G1= 

^ 19 Cr. L J. H.V 
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CRIMINAL procedure CODE S 145. 

S3. 145. 145 Ll) (4) and ii5~~Dispuie 

regardhuj imw.oveaUe property — Buiy cj e 
magistrate— Proceedings under urc7ig Chapter 
— Revisicn. 

The Use of S. 144 is a suitable method of 
avoiding a breach of the peace only if it is clear 
upon a reading of the police report that the 
claim of the parry creating the disturbance is 
not a claim made in good faith. 11 C. W. N 
27 folL 46 GaL 150 ; 25 Ail. 537 , 28 All. 406 
ref. 

The practice of issuing notices purporting 
to be notices under S. 144 of ihe Gr. P. Code 
calling upon both parties to attend on a fixed 
date and submit statements is a mere evasion 
of the law. The notices are in efiect notices 
under S. 145 (1) and (4) of the Cr P Code and 
where such notices have been issued, the High 
Court will direct that the procedure prescribed 
in Chap XII of the Code be followed. 1 P. L 
J. 336 ref. {Poe and hnarn, JJ.) K^mz 
AMINA V. EMPEROB. 

3 Pat. L. J.243-4 Pat. L. W. 351= 
= 47 I, C. 63=19 Cp L. J. 869. 

Ss. 144‘and i95 ^Circumstances ji/sti- 

Jying magistrate exercising jurisdiciion-holdUtg 
oj rival hat— Order under S. 144 prohibiting 
rival hat holding it on same •day- disobedience 
to such order- sa'iicticn for prcsecution—Pe'nal 
Cede^ S. 188. 

A ilagistrata is empowered to pass an order 
under S. 144 of the Qc, P, Code prohibiting the 
the holding of a rival hat on the same days 
with the old hat. 

Where for the disobedience of such an order 
the Magistrate granted sanction for prosecution 
for an efience under S. 188 I, P. C. and the 
SfegsionB Judge revoked it on the ground that 
the order under S. 144 Cr. P. Code was illegal : 

Held, that the order under S. 144 of the Cr. 
P, Code was legal and the order of the Sessions 
dudge revoking the sanction should be set 
aside and the sanction restored. {Fletcher and 
Walmsley, JJ.) NaGENDBA Kath EiSWAS v. 
EAKHAL DAS SINHA. 23 C. W. N. 441. 


CRIMINAL PROCEDURE CODE S. 144. 

~ ; Ss, 144 and 139 — Jurhdiciion cf 

Alagisiyaie — Imrai7icnt danger, meaning of — 
Time-expired order —Eevisicn cf. 

The jurisdicrion of a Magistrate to pass an 
order under S. 114 of the Gr. p. Code depends 
on the urgency of the case. A mere statement 
by the Alagisutate that ha cunsidars the ease 
to be urgent is not sufficient to give him juris- 
diction, if the facts set out by him show that 
in reality there is no urgent necessity for 
action 

In a proceeding to sat aside an order of a 
Magistrate under S. 144 of the Cr. P. Code the 
High Court would not be justified in consider- 
ing whether the opinion expressed by the 
Magistrate on the civil rights of the parties is 
right or wrong : what it has to consider is, 
whether the Magistrate’s order was made with 
jurisdiction or not 

A Magistrate by an order under 3 144 of 

the Cr, P. Code, directed the petitioner to 
remove an obstruction to a culvert through 
■which the drainage of certain Railway quar- 
ters used to flow, into a tank and the only 
fact set out in the Magistrate’s judgment in- 
dicating any imminent danger was that a rain- 
fall of one inch in an hour would flood the 
quarters and compel evacuation : 

Ueld, that this was imminent danger of 
quite a diSerent kind from that contemplated 
by S. 144 of the Or. P. Code. It was a danger 
to the inhabitants of a particular quarter who 
might be inconvenienced but was not a source 
of danger to public health : 

The order under S, 144 of the Cr. P. Code 
should be set aside even though more than 2 
months had expired since its passing inasmuch 
as a prosecution of the petitioner under S. 183 
of the Penal Code, for disobedience to the 
order had been instituted. {Newbould afid 
Buda, JJ.) Chandra Nath mukhebjee^^. 
East Indian Railway Co. 23 C. W N 145 
=28 C. L. J. 483=47 I. C. 803= 
19 Cr. L. J. 951. 


S- Bdndu Temple— Adhyapeikam 

Service — Trustee restrained from interfering 
mth the conduct or order ^ if definite. 

A trustee of a temple was directed by an 
order uncer S. 144 to abstain from interfering 
in any way with the conduct of the adyapa- 
kam ter vice. 

Held, that the order was definite as it suffi- 
ciently defined the acts from which the trustee 
was required to abstain, and the acts contem- 
plated Y7ere certain within the meaning of the 
section. 24 Mad, 45 appl. 16 Cal. 80 doubled. 
{ BaUmell , J \ Sbinivasa Teathachabiar 
In re. , 47 1. C. 667=19 Cr L. J: 933. 

; „ ..i I - gfi. 145— Initiation of pro- 

under S, 14 4-Oon version into pro* 
ceedih^ under.B 145— No prefudice to parties. 
-No iiregularity. Se$ CU. P. CODE, SS, 145 
ANP 'Ut' ^ 4 Pat. L W. 234.; 


S. 144 — Magistrate— Ex parte order, 

— Jurisdiction— Failure to state material facts 
of case — To record reasons of es parte order — 
Efiact on validity of order — Irregular order 
ex parte— Remedy of aggrieved party— Revi- 
sion to High Court without exhausting re- 
madies in lower Courts— Maintainability — 
Duty of magistrates to protect lawful acts and 
to prevent interference with doing thereof — 
Flying of Home Rule flag — Legality — Magis- 
trates duty to protect flying pfsuch flag — 
Ex parte^ order prohibiting fiyingof such flag 
what should contain — Affidavit— Allegations 
against honesty of conduct and intentions 
of responsible officials .when justified. Sao 
(1917) DiG. Col. 39S, Venkataeamana 
AKAB ». EMJEBOa. 22 M h. T. 323= 
tl9i7) II. N..W. 724=6 I.; ST. 436= 
45 I, C 88=10 C!s. I. B. 85= 
; 3& CS.1J. J.S6. 
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— 3s. 155 and 155— ct order ; 

regcrding irnnovecble prr-penu 
— Proceediy^g urdor S, 114 when proper — Pczeor < 
of Dz. Maoisrrate to interfere leztd ordtr <:f Sub- i 
erdinaie Magistrate. ' 

Cl. (4) of S 144 of the Cr. P Code eontem- j 
plates only a change in the nature of the order ' 
made, not a change in the party against ^hom 
it is made. 

Where, therefore, in a nrcceeding ander 5 ■ 
144., the first Court made an order absolute ' 
against the second party and theDfe. Magis-i 
trate, acting under Cl. (4) of that section can- : 
celled the first court’s order pmd substituted an 
order of his own, forbidding the first party from 
cutting the crop in dispute. Ji-dd, that the Dt 
Magistrate’s order was without iurisdiction 

Where it is clear from a perusal from the i 
police report that the claim of the disturber of 
the peace is a mere pretence', a m.agistrate is 
justified in acting under S. 444. In such cir* 
Gumstances the party entithd to possession 
should not be harassed by proceedings under 3 
145 {Roe and Imam. JJ.) GAUPAT Singh v. 
EMPEROR, 3 Pat. L. J 237= 

5 Pat. L. W. 357=57 1. C. 76= 
19 Gr, L. J. 8S0. 

— 'S. 155— Order under prohibiting dis- 

turbance over a certain person’s ferry-Uaer of 
ferry without disturbance — No oSence under 
S. 18S, I. P. C. See PENAL CODE, S- 1S8. 

22 C. W.N. 539. 

SB. 155. 155 and 1C7— Scope and 

applicability of —Dispute as to land— Propriety 
of proceedings under 3. 145, Cr. F. Code. See 
Cb. P Gods, Ss. i07, 144 and 145. 

56 I. G. 298. 


S 155 — Arb: :ra i io-.z — Aicard —Accept- 

once of, by porcks — Order bai>cd on a:rcrd 
leg ad it y of. 

vYhere the pirties to a proceeding under 
S. 145 or the Cr.p. Code agreed that the matter 
should be referred tc arbitration and on the 
passing of the award both sides accepted it 
and an order was made in accordance there- 
with. 

Held,, that the parties having accepted the 
aw’ard and nc evidence having been ofiered by 
the party aggrieved by the award the Magis 
teats acted properly in proceeding upon the 
basis of the award and not inskting on evi- 
dence being adduced which the parties had no 
desire to oner. [Poe end -hr da Frasad, JJd 
HALDAB SINGH u. BGLAXHI SINGH. 

3 Pat. L. J. 258= 
5 Pat. L. W. 1€5=55 I G. 122= 
19 Cp. L. j. 266. 

S3.155 and 107— Applicability of— 

Dispute as to possession —Properiety of proceed- 
ings under S. 145. Cr. p. Code. See Cs. P. CODE 
SS 107, 144 AND 145. 56 I. C 296. 

t 

! S. Dispute regarding 

1 property — Eight to tap a tree. 

\ Phe right to tap a tree is a question which 
j may ba the subject of proceedings under S. 145 
I of the Cr. P. Code. 

1 Where in a proceeding und-^r S. 145 the 
j Magistrate directs the second party tt> leave 
I an opening in a wall which he was building, 

I for tile purposes of allowing the party to 
tap a tree held, that the order was without 
i jurisdiction. {Bee and Jtcala Prasad, -J/.) JlB- 
DAL MaHTO V, EAIPEEOR. 

3 Pat.L. J. 316=45 I, C. 858= 
19 Cr. L. J. 636. 


— Ss. 155, 155 and 107 — Simultaneous 

proceedings under, impropriety of— Dispute as 
to possession— Proper procedure. See Cr. P. 
CODE, SS. 1C7. 144 AND 145 55 I. C. 521. 


S, 155— Siddenco, rejection of t ichena 

ground f>^r revision 

Ordinarily the rejection of evidence might 
not ba accepted as a good ground for revision 
of an order under S. 145 of the Cr. P Code but 
‘ the rejection of material evidence ofiered by a 
Ss. 145 and 107 — Successive _ reneicals | party would amount to a refusal to exercise 

i jurisdiction vested in the Court by 3. 145. 
! {Drala Prasad, J ) P.UTALI SINGH v. GANA- 
I Pathi KUER. 55 L C. 337=19 Cr. L. J.329. 


of time expired order —Irnprcprkiy of — Proper 
cemrse to proceed under S. i07. 


Where am order restraining the petitioners 
from entering certain land expired on the 23th 
April 1917 and a similar order was passed 
against the same parties on the fith June 1917 
held, that the Magistrate should not have 
made the second order but should have 
proceeded under 3 107, ifthere wasa likeli- 
hood of the breach of the peace by one clearly 
in tho wrong. 

S. 144 should not be used for anything in 
the nature of a permanent eicpedient with the 
sanction of the Local Government. (Roe a^id 
JwaU Prasad, Id,) BaSHBEHARI SinGH v. 
JAGNARAII^ RAI, ® 

54 T. C. ^9=19 Cr. L. J.365 


Ss. 155 and iZB—Evidetute-^-Omisskin 

to accept or consider dccumentary evidence — 
Error of larj—No irdetferenec. 

Where the dispute was regarding the min- 
eral rights in a certain area between the les- 
sees under the patnidars and the dar-patnidars 
and the magistrate declined to accept or con- 
sider documentry evidence on their side. 

{Per Chitty a'fid Bickardson, JJ. Teunon Con- 
traj 'Xhat whether or not it is possible to 
decide the question of aotuad possession on 
fcha materiMs before him it is for the Magis- 
trate to decide and where he has found it 
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possible tc decide feliai question, there is no mat 
eria* irragularniy in procedure in rejecting 
evidence as to title and ^the High Court wJl 
not interfere even if the dl-' gistrate committed 
an error of law Or of judgment, {ChkU,-. J,) 
SHAIEH SUJADBI iUANDAL v. F. L. CORK 

22 C. W. K. ^^9—27 C. L. J. 465= 
46 I. C. 4i:=19 Ct\ L J 631 i 

— S, 145— Factum of possession— Actual ; 

pessession, to be found — Symbolical possession, i 
delivery of— ESect of. flyiV) CIG. COG, ! 

401. Hazari Ehan V . Nafee Chandra Pal ! 
CHOWDHUET. 22 C. W. K. 479= ! 

40I.C. 71S 1 


-Ss. 145 and 146 — JauU posscssicr- 


li£CognUioih of, ini2)roper — Folding as to 
actual physical possession esscniiciF 

Ss- 145 and lid of the Cr. P. Coda authorise 
no recognition of joint possession and no j 
order can be passed forbidding one of the ; 
parties to interfere with the joint eniovment : 
by both, 32 1,0 668; 8 0. W. N. 485; 11 C. W. j 
N 512 Ref. 

Under S. 115 tba Court must record a 
finding is to which party was in possession, at 
the date of its preliminary order. {Oldfield, J.) 
Sankara Kylasa Mudaliar v. kittha- 
lingaHUDALIar, 47 j C.877=: 

13 Cr L J, 977. 


-Ss, 1^5. 435 GLj;3) and 439-PrccQed- 
Chaptor XII -Pvevision of, under 
b. Iji ijrowt of India Act if proceedings taken 
without legal founca.ion. See GuVT. OF INDIA 
act, 3. 107. ig ^ J ^gg 

” r~^' under — Nature of 

-^AcquiUa^ of one of the parties under S. 447, 
tru' to proLeedinns under this 

sscvicn. 

Proceedings under S. lio do not constitute 
a trial and ara not in the nature of a trial 
They are in the nature o£ Police proceedings 
in order to prevent che commission of oiience, 
and the facu that there have been criminal 
charges brought by one or the other of the 
parties against each other so far from being a 
bar 10 action under Chap. XII constitutes 
evidence which maj possibly prove the danger 
of disputes which it is desired to p^'event 

v\ here one oi the parties to a proceeding 
under S. 145 of uhe Code of Criminal Procedure 
had already been prosecuted and acquitted 
under S. 147 of the I. P. G. that this 

was no bar to the proceedings. {Saunders J 
C.) nga Chit v Nga A'ai, 

44 I. C. 741=19 Cr. L, J. 389. 

S. 145— Proceedings under — Order 
icithout iwticc to the oiuer party — irrcgidarity , 


— — Sfi. 145 and 146— Jurisdiction of : 

Kagistrate to take proceedings under when no j 
likelihood of breach cf the peace — Whether he | 
can xeview his orders under S. 146 — High ' 
CJourt’s power to interfere. See UbUT) Dig. 
COL. 403, BALLAM SINGH o. LAL BABU. 

S Pat.L.W. 836=43 I.G. 329=19 Cr.L J. 105. 

— — S- 145— Order under — Validity — 

Failure to give notice to party afiected— Efiect. 
See (191'?) COL. 410, 8HBONANDAN 

Prasad Singh wahidul Huq, 

5 Pat L. W. 25l.={49l7) Pat. 200= 
43I.C.336=lSCr. L. J. 112. 

— -B 146— Order without recording oral 

evidence on either side. See (1917) DIG. GOL, 
404 ■ SAKHAY'AT ALI V ALHADI HA2I 

21 G. W. N. 928=27 C. L. J. 88^ 
43 i, C. 332=19 Cr, h. J. 108. 

— Ss. 143, 433 (3) and 603 — Proceedings 

under Ch, XII — Bevmonad power of the Bigh 
Oourt. 

An order passed under the proviaionRof 
S- 145 and proceedings under Chapter XII of 
the Cr. P- Code are not subject to revision in 
view of . the terms of *S. 435 (S) of the Code. 
But that section does not deprive the High 
Court of juriediotioji unless the . proceedings 
Aiein-faqtt ^d'not merely in name, proceed^ 
ings under Chapter X II of the Code. (Scun^ 
hers, J.C4 3SGA CHIT u; Xga Yi^ . ' 

V x: M (hMf, J. 389. 


Proceedings under S. 145, Cr. P. Code ‘were 
drawn up in respect of premises consisting of 
a dolan a hotel and a privy and the Magisfcrale 
made his final order with regard to the first 
I two. Subsequently the omission in respect of 
the privy being brought to his notice by one of 
the parties the Magistrate declared that party’s 
possession of it without any notice to the other 
j party. 

! Heidi that the order should not have been 
\ made without hearing the other party, 
{Teuwn and Shamsul Huda, //.) NATABAR 
DUTT V. Bireswar Bakhit. 

22 0, W. H. 552=46 I. C. 412= 
19 Cr. L, J- 732. 

— Ss 145 and 144— Proceedings under 
3. 144 when proper— Impropriety of proceed- 
ings under. S. 144— When case really falls with- 
f in 3. 145 Cr. P, Code.— Revision. Sec Cr. P. 

1 CODE, Ss. 141 AND 145, 3 Pat. L J. 243, 

— *“S. 145 Question of possession — 
Decision hmed on reference to title — Propriety 
of, 

Hi a proceeding under S. 145 of theCr. P, 
Code if there is substantial evidence of posses- 
sion or a oonfiict of evidence on that Question, 
the Magistrate is justified in looking to the 
evidence of title in corroboration of evidence of 
possession. {ThornBll, F) QjJBU NASA YAK 
KUEB.??. UAKSH&II NABAIN XinSR. ' 

46 1 . (?. 301=19 Cl?, a. 717 . 
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Ss. l45 and 1^5— Eo‘-'e:\G:. a 

iiient '-1. AD.vn dt/jit. ■ 

107. Mi:\va :...7L V 

!19W. Par. 33.i=3 Pat. L. J 
ii I 0. ?1-10 Cr. L. 


jcre^-Cc. 

Orders paired un'.io; (-'■'< ipiu” 0-. il 
P. Coda avc' lior id. ‘_zu ::■ rcv::-.i:) 

c.Npre.-iply CiCiuded ua: cp-jiaL 

i3D CL t-h-i- Coaa uw clcU'c 0 oi i.lrjc 
Hut ill order uO 22..:-:- S : 

c.-ble, liK.i'i i' 1 i - -.iar'rr. j lou j f _ 

c-i ihe Djv.'or ■. i :"r S'l '-'i ravj' ■ 11 , 
prcccaniug' ..e yr/.jceJ ou:: ur.d.-rCuap- 
tor >'1I 0 : C' a:.vi r.o: ouV' i*. 

narue '• ■ - .'..Mi ■■. \ 

At-NG ; AVt. I Z 235 — 19 Crv u. J. di-i. 


yp-'u:- 

fi'. : 1 

r j-”./ hh; uie for :7^r 

;wc- mertbs Jee^ 

>. Oh. 

U 

Mii-iii; :h-.; ur.'-jachi . 1 '■ und’r i-b-- of 


:'nt- 

C r. p. Co M ' A : . 

" C 7. C.J 

. 147-r-- 

ShIj 


HE ■ 

J. 243 


Mi. C 972-- 

:-13 Cr L. J. 444. 

-Peuer 

— 

Si. '.'.S ;i cn-2 

1C7 ■ -P:oc-:3dinc:;-- 


.Stui 

:‘ed ■ar-'iur 3. 1 <7 — :;c r.n 

■■-..n ■.; cv’dpiice 


— 3 

'U DSC u u c r. s c u 2 ^ . .r. 21 ' 

pr-.c"-:- in:'-;-: under 

tb': ( 

S. 

115 v/ith ' ut r -.-il ; 2 . i !!', 

rotioc— Order 

ucin?, 

dec’ 

1.!,' t.p P irLV 'Tl 

, — Ord.'r wit'L”'ur 

ui 3. 


■:d:cLicn. .St'c lE^. P. 

107 and 

icot.'-n. 

J4.7 


4 Fat. L. W. 195. 

an pit- 




i- Coar: 

— 

Ss- l45 '-j_. ADd 

/Vo- 


T. 


fit. r 


li — f 0 .; 


■.c?: it;: 


■ S .' ■ 


PrCj -flii'i — ioir.-i; . 


-03. 145 and 


■":> .. ■: 


■ ;:a rii:Lit i,.:; U) v;:rp^ i- n -t a r::h?- -o tbs 
rtr>cr::r \.a: or I'lr.d our a rigut to the ■.r.-'e of it 
'iud u::o ^Jtutt rbjcld de.ii ’.\;tb tbe matter 
uaucr ii. H'. V the C.- 1\ Cede, ig: .;".i 

S 1 1 . if .*■■ li'i' D A hi .V .'d U D \ 1 . : A li r . G f Pi \ - 
j-.iN!.,'' Mcuaim.-u;. 47 1 C.377— ■ 

1£ Ci\ L. J. 977. 

— — S. 143 Ss parte — jiroceeai^Lj^ nyi ltr — 

Su)fi^-^cnt t.-'ic ji.r i-'-lnQ <.C}\t:K':- -iZ-'iCr. f*’/.. 
/i',[ ara.Aed — Craer b‘id. 

In a piocecdiiig under 3. llo oi tiie Cr. H 
Coae Che land in dispute bavin 5 ^be:-n attached . 
'he date of the bearing was tixea for ’o;li 
iariiiary and the .'irst party ^7bo bad not hefn 
.-lerved with nefciee unci* the Stb o; January, 
appeared in c.ur: and appiiod for uiinc 10 rile 
v-ritten .-t a'-'-niem . !/ut :be trace roiuied 

liiiie and tr.'.d the ea^-e ri^ and -liad.; .n 
order In favour of ihs ^eer-'nii partv: 

Held, t-bat the pr.jocedin-s njt 

roiidiictel 'inilc ruo nrst p'ir^yi 

inar'inueh a.'i the l-nd hciL;g ai'dor .: utacbmsni 
liiere »va- no iiiimediate p.'’"''r'pe' 2 r ol a brna'_i* 
t)i the peiicti anJ. that tne order 01 -be 
rrate must be sot .i=;do .ind tne cases sent 
Daci; to him for iucthoi' en-ru.r) and £.ri*il 
a.*, 2 o:diu;T to law. i -I- 

iUME.SH GHANnHl Ai-^N r. .‘■.l-'GuDI SHEIKH 
451. C. 719.=:19 Cr. L. J. /tf9. 


S. 145 i'l) — Prti'’;*;: ‘oTi, erder—' 

G.i>; -iificJi fjrecidcHZ pi t'Scpn 

tial. 

The conditioci ptccedcntj autborizine a 
Tklai^i.st.rite to issue :in order under 3. U-5 {1} 

of the Cr. P, Coda, is that be should be satis - 
lied that a dispute likely to eau.^ a tjreui. b of 
the peace exists . , 

The fact that the complaint sbovvs that the 
ooiXLplainAns 'Wis out of poascssioii Ol -he 


V-.'ber^ prjce.'Ov-'.'-- iiiirj. under 

S. ci ^be Cr P, Codr but 'en:!,.- on 

:bc day rl.'ied for he .ri:. - ■> .'''.1 i.;','* ■ :n'e con verg- 

ed !.bo:n in:'; prccotdinv: uiidsr 3 IJd in the 
pr.;=once of the who v’i“’‘c-.>.fr'j;r f.hd 

chair wr-'rten •?'■'.■= ut. M .'ihducad avideuce 
in .'■'uop-orr .ui iLht r'.se o'l: no frj-a iiotioc of 
proceeding: 'VAi- served '..r. "he parti.-s. 

.7c.''.', :bj.t ibe p'-rtici 'n.virji bacn 
eoi;ni.".in: 'd ibc ■ i.'-o niid h-vir.,? filed 

writteti st.v truant? icd hct'.y c utteitsd 
th:''.u:.-.b':n:. the .te’.? :;cti.in wor not 

illcKAi’ i.'h -m. .;")C5:ADff\.?.l ARZH r. RAjA 

K.u: £:nge 

: fat. L. y.h 2Zi--^U I. G 743=r. 

19 Cr L. J.386. 

' Ss. 145 'J! c:.r*cl (iiyad Ci9-?/a/;: of 

.'f/'jiuC oj '-J J ti":. ?j" — /#.;«/- 

Hi'fn J i'-'\ 

V.'ai't .'/f Si.r^ioe ui n.oli.'.V' iniiei' S. i Id ;3) 
of the Cr. P. C7:de \r, a firave i."r;jgnlarity wbieb 
vir’.'Ate'i tj.*! prooieJiiii:- . 

Ti'.c iligh. C.'urt iLiri.-dizGon r ; '.set aside 
Li’'! ■ :d;;r 3. i = .'. ji. i ''-, wbet-hor the 

pi" ,i'~i-jn -.n rh ;o) Df that section is not 
cempPod V. ith ind i'no p.irtios 'jre prejudiced 
tbi.'retv. C.' law .■liaciiv.^ad. : i rfsad, J.) 
ll\yi CHAL'DHURY V. I'-HOXAXDAM 

4 rat. L. VI- 133= 
43 I. C 103-19 Cr. L. J. 71. 

S. 145 {i)—'P‘-il'cice.~-Pr.<:^d:iTc — 

Beje;: i( zj of i:ye—Hnicrial ir~ 

In a ptoceeiing uiider 3. 145 of the Cr. P. 

■ , Cod'.' li'Ocamants of ritls arc o'ten of tjL'eat 
asii.stuiice in arriving at a riglii e-oncliiiion 
upon the cuesr.-ion of possc.'^sion, 

■■ ’ Therefore where a Ma'^istrate refuses to 
' admit aocuments of Uile proposed to be f.lcd 
; by a party to proceodings under 3. 145 of the 
' Cr. P. Code be commite an error in the oxer- 
. cisa of bis iuriadiction. (j7j:e..Li, Prasad^ J.) 
j I5WARKA KaI V. ^^ATHGNI KOB^KI 

1 46 I. C. 604=1S Cr. L. J. 764. 
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CRIMINAL PROCEDURE CODE, S. 155* 

— S, 1^5 (^) and (5) — IniUatkoi of 

proceedings — Dropping of proceedmgs tchen 
justifiohle. 

Where proceedings under S. 145 of the Cr. 
P. Code are started and evidence is recorded, 
the proceedings can only be terminated by a 
decision upon the evidence as to the possession 
of the contending parties under clause (4) of 
S. 140. 

Under clause (o) of S. 145 a Magistrate can 
stop proceedings upon the only ground men- 
tioned therein, vie., that there no longer exists 
any imminent danger of the breach of the 
peace. {Jwala Prasad. J.) HllKlMAT MIAN v 
Emperor. 5S I. G. 296=13 Cr. L. J. 712. 

■ — S. 145 cl. 4— Order, passed lodliout 

hearhuj argument — Validity ot — Procedure in 
cases mider.S. 145, whettLcr that of S'lpnvLOiis 


i CRIMINAL PROCEDURE CODE, S. 162. 

I the back of ihe parties or ex-parie. The 
; proper course is to pass orders in the presence 
, of both the parties. {Jiuala Prasad, J,) 

' LAchmi Singe r. beusi Singh. 

, 43 1. G. 817=19 Cr. L. J.225. 

j S. 146 (1) — Attachment — Cancellation 

[ of, before termination of proceedings under S. 
j 145, improper. 

I An order for attachment passed under S. 

146 (1) of the Cr P. Code must he kept in 
j force till the adjudication of the rights of the 
i parties by a competent Civjl Court, 

I A Magistrate^has no jurisdiction to cancel 
i an attachment as a result of further enquiry 
! and adjudication by him as to the right of 
1 possession. 26 Mad. 410 foil. (Spencer, J ) 

! GURVANNA GOWD v. GOVINDAPPA. 

44 1. C. 971=19 Cr.L.J. 443. 


case. 

Where a Magistrate in a proceeding under 
S. 145 of the Cr. P. Code orders in favour of 
one party without hearing arguments in the 
case, ai though the legal representative of the 
parties wanted to be heard, as he did not 
consider the hearing of the argument neces- 
sary. 

Held, that under clausa (4) of S. 145 of the 
. Cr. P. Code the Magistrate was bound to hear 
the parties and his refusal to hear both argu- 
ments vitiated the final order passed by him 
under S. 14S of theCr. P, Code, il Gal, 762 ref, 

The procedure to be followed in a case 
under S. 145 of the Or. P. Code should be that 
presocibad for a summons case. (Jwala Prasad, 
J.) DHABARi Mian tJ. 'GORAKH Prasad. 

5 Fat. L. W. 103=46 I. C. 517= 
19 Cr. L, J. 741. 

— S, 14S (5) and (^)--Lands not form- 

'kig subjecUntatter of proceedhig — Order 
affecting sudfi lands— Order in favour oj 
persons rdOt parties but directed to come 
mderel. (o) if valid. 

In 'proceedings under S. 145 of the Cr. P* 
Code a Magistrate has no jurisdiction to deal 
with land which is not in dispute between the 
parties and tn declare the same to in 
possession of persona who are not parties to 
; the proceedings. 

The Magistrate exceeds his jurisdiction if he 
' . makas an order under S. 145, cl. (6) in favour 
' of parsons who are not parties to the proceed- 
ings and who have not filed any written 
Btatemeht or taken any part in the proceedings- 
exoepb to address the Court on being directed 
by ^e Hagistrate^'to come in fora limited 
^/nurpose S. 145, ol. , (6).^ {Chitty and 
: B^amoeai^ Rai V . Naimeddi 

Mpr^A. ; I, G. S45=1S Cr. L. J. 653. 

, ex-parte— 

lariiy, 

A' Magistrate has no jurisdiction to pass an 
order under 3- 146 ot tha Or, P, Code behind 


*-3. 148 — Costs — Order as to, to be 

passed only after notice to opposite side, 

No order as to costs can be passed under S, 
148 of the Gc. P. Code without notice being 
given to the opposite party against whom tha 
order is proposed to be made. [Jwda Prasad, 
J.) Dwarka Rai V. Nathuni Koeei. 

46 I.C. 604=19 Gr. L. J. 764. 

S. 148 (3)— Ordt 2 f as to costs^Passing 

of 10 days after order *in proceedings under S. 

145, Of, P, a. 

Where an order directing payment of coats 
was passed lO days after the order declar- 
ing the possession under S. 145 of tha Cr. 
P. Code. Held, that the delay was not such a 
delay as was not permitted by the Cr. P. Code, 
15 0. li. J. 267 and 26 Mad. S73 foil 
(Imam,J.) CHADHAEI AHIR RaJA RAM 
Singh. 4 Pat. L. W. 234=44 1. C. 748= 

19 Cr. L; J. 396. 

B. 154 — First report — Value o/. 

The first re porta made to the police may be 
and generally are, very valuable corroborative 
evidence of the testimony of the person who 
makes them, but that where the maker was 
not a witness but an acedsed person his report 
to the police constituted no corroboration of 
either the case against himsBlf or that 
against any other co-acoused. {Scott Smith and 
Le Possignol, JJ.) HaeJ-I v, Emperoe. 

4 F. R. (Cr.) 1918=45 I. G. 273= 
19 Cr. L. J. 513. 

— S. 162— Police diaries— Use of; to 

contradict , hostile witness for the Grown. 
Sm EVIDENCE ACT, SS. 155 AND 157. . 

(1917) Fat. 96. 

— r-3. 162— Statements made before police- 

user of, in court by prosecution for discrediting 
witness if he tells a different story — Begiti- 
maev. Sec Ev.tdence Act,' 3s. 155, ]5G. 
AND 167. 4 Pat, L. W. 325. 



385 OF INDIAN 

CRIMINAL PROCEDURE CODS, S, 162. 

-S. iB2—StaiewAras roccrded 

— Use of to ccntradict defence wiU,€ss6s— 
Voluc oj suck statevjient^ 

The statement of a pr'^'seeuticn 'critncss re- 
corded by the police can only be used in the 
manner prescribed by 3, 1C2 cf the Cr. F 
Code. There is no provision of Fw by which 
the statement of a witness to the Police can 
be used to impeach his credit when he is called 
for the defence. 

It is generally extremely unsafe to accept 
statements recorded by the police as verbally 
accurate or as containing a tuil and correct 
attempt of stateuiant made by a witness in 
matters which are nci: clc.iily and oLv’ously 
essential. [SauKder^, J. C.l ISGa \0N m 
EMPEROR. 3 U. B. R. (1913; 3t = 

46 1. C. 406=19 dr. L J. 726. : 

S. 162 — Si ic.r.cnt cf icitnc^scs rcccrd- 

ed lij police-- Ad'tnissioVity of — Siatemens cis 
to cause of death UvidcuOi Act, S. 32 

The statements of witnes.ses recorded by the 
police in the course of an invescigation cannot 
be used in any way whatever in the course of 
the trial which results from that invesriga 
tion, except in the one way laid down in 
S. 162 of the Or. P. Code with the single 
exception referred to in clause (2), 'Sau-^ukrst 
j,C.) Nga Ba th.^n V. Emperor. 

48 1. C. 29§=19 Cr. L J. 715= 

3 U. 3. R. (1918) 31 

$8. 164 and 533— Ccw/ewsivTi— Eecorc?* 

ing of by mag^st'^'Oie having no j urisdict'usyi — 
F(^?n of recc^d'-’Irreg ulnnty, 

A Magistrate recording a confession need 
not be one having jurisdiction in the case. An 
Honorary Magistrate of the Third not 
empowered to sit .■^in^y has nevertheles powers 
to record the confession. 

No form of questions is prescribed by S. 
164 (3) of the Cr. P- Cole from which a 
Magistrate recording a confe.-siun must satisfy 
himself that he believes the confession was 
made voluntar: y. Under S u3S or the ur. 1-. 
Code a defect in compliance with the provi- 
sions of S 164 can be cured by eudence taken 
by the Court before which the corfessi^. n '.s 
tendered. {Dawson Mfilkr, U J.3haijrna7L and 
Atkin&on, JJ^) GHLS'U.4 OraON v. EMPEROR. 

3 Pat. h. d. 2Gl=il9l3l Pat. 57= 
43I.C. 423=19Cr. L. J.313. 

■ — ‘^S. 164 —Magistrate — Recording ^of 

statements by — Practice — Propriety, Sec 
CE.P. 0 ;S. i2. 16 P. B. (Cr.) 1913. 

— r— .S. 164— Oral confession to a Magis- 
trate — ^Admissible in evidence— Proof by evi- 
dence of" Magistrate. See EVjDElsCE ACT , fcS 
tX,M. 25, 26 and SI. 11 P. B. ^Cr.j 1918 
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CRIMINAL PROCEDURE CODE, S. 165 

. — S- 164— IVrt/ ;hrT:Vu rf umfessi::.— 

' SiaterntrAc 7nade by ccc-trsd in tkc esurso cf 
I proceedi^.gs inad.niisv.hie. 

! Per Teuri.cn. J — That although the verifica- 
. tion cf a .oonreisitn i- u'.: waoliv illegal the 
I statements made by the accused in the course 
' of the verification proceedings b.i\ir:g been 
: made in the cour^e cf an invesM'g.-.ticn and 
' recorded in the manner provided in S. Idi are 

■ not inadmissible. 

I’er UiLiia, j —The verinc.vticn of a confer- 
sion in tbs presence of the accused l<?ad3 itself 
! to very great cibuses and dmuid be uioidud l7 
' C \V. N. 220 appr. iP .:;-: end :Iiidc., -T-e) 
AMIRL’DDIN AK?IED EMFERGR. 

45 Cal. :57:=22 C- W. N. 213= 

27 C. L. J. 143=44 i. C. 321. 

13 Cr. L. J. 5CB. 

i Ss. 164 '3)— L'eV'i'j-.fd c.r.v.scici of 

' ceriifii.ate as to v luKLarii net. .re cj confession — 

^ Co'i/easPn, in-.dwAzszc' ■ . 

Where a Magistrate recording a confession 
refuses to make the men.orandum referred to 
, in S. 164 (3 1 cf the Cr. ?. Cede on the ground 
lh.tS in bis opinion the confession has not 
j been voluntarily made, such ceniession cannot 
; form pirb of any judicial record Dud is, 
therefore, inadmissible in evidence. S Pom L. 

! R 950 foil iSlucri^J.C . cr.d KcrJicUia Lcdt A. 

I J C.) R.iM SUDH r. EmPEROB. 

5 0. L J. 70=45 I. C 267 
=19 Cr L. J. 607. 

Ss. 465 and ibB— Felice officer 

search hy, oui&ide zerniOTiei I a iits-^yt.lidity 

; 

i A police efbeer cn his own r-3.spon3ioji’ity 
1 has no jurisdicticn to search a house outside 
I the limits cf the police station of which the 
! cmcer is in cbariie ivr/iha and 

1 NepitT JJ.) Krishna Iyer v. Emperor, 

; 24M. L. T.Sc=3 L- W. 225= 

'ISiSi M. W. N. 526. 

— Ss. 165 and 173— Ecepe uf, general 

• search fer stcUn prjpt-ny — Sc-.rch jr.r particu- 
i iar pvoperty-Lt-gcdiiy—Feport cf Arvestigaticn 
! sent in—Fre^Ai i.wtSiigaticn if proper— Damor 
i gvsjtolen prcucrtih bena hde searih fcr> 

■ A search for stAen property generally, as 
, eppored to a search for specinc stolen property 

■ is not authorised by S. Iu5 cf the Cr. P, 

. Cede 

I A police oScer lc5^i fmc condcccing a search 
: for a- particular stolan property i.s i ot liable in 
I damages co the person whose house is 
j searenei, 

i The number of investigations icto a crime 
; is net limited ’ey Uw and when one has been 
t con'pleted by the sending of a report under 
S. I73 of the Cr P. Code another may be 
begun on further information received. iPhiJ- 
i:ps {liid KristiyuO-nf JJ.} DWANar SlNGH v. 

. Kamamubthi NAIDU. 35 M. L. J 127= 
.1 47 I. 0.273=19 Cr. L, J, 901. 
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CEIMISAL PROOEBUBE CODE. S, 172. CRIMINAL PROCEDDRE CODE, S. 181. 


S. 172 — Felice Fijry — 3,'i?cessii!/ 

in 55011 comicnbls cases — Investigation under 
order of IFngisiratc S 169 ilngistr^ee 
H.scf'fdhig of by Practice of | 

PfOpCT^ V ■ 

It IS inciimbeDt upon the Police Officer -who 
investigates a nen ccgnhable case under the 
orders of a Magistrate to keep the diary for 
which provision is made in S. 172 of the Cr. 

P. Code. L ri 

The indiscriiniciate use of S. 164 of the Code 
for the purpose of having the statements of 
witnesses recorded is to be depreoated and no 
statements should be recorded under that 
section unless the Magistrate is satisfied that 
the person mahing it is a free agent and volun- 
tarily agrees to have his statement’ taken 
down- [Ratiigan, C. J, andrLe Poasignol, J-) 
HiEA Lad v. Emperor. 

16 P R, iCr. 1913=6a ?. L. R. 19i8= 
18 P W. R. (Ce.) 1913= 
43 I. C. 277=19 Cr. L ^ 5^?- 

'S. 172 — Statements of witness recorded 


in police diaries, if may be used to contradme 
witnesses at the trial — Information in 
■ nature of complaint, not confession. See (1910 
DIG. COL. Ill; Dal Singh emperor. 

U Cal. 376=21 C. W. H. 818= 
15 A L. J 475=1 Pat L. W. 661= 
19Bora.L. K 510=33 M L J. 555= 
6 h. W- 71=26 C L. J. 13= 
(1917) M. W. N 522= 
13 K. L. R. 1C0=39I. C. 311= 
9 Cr. U R. 481=11 Bur. L T 54= 
44 I. A 187 (P. C) 

S. 173 — Investigation report sent in- 


Fresh investigation not barred. See CR P. 
CODE. SS. 166, 173. 35M.L J.127. 

181 (2) and Criminal mis- 

c^ppropriaUion of rents realised in cfie Dt,-p- 
Clmrge if can be tried in another Dt —J'tiris- , 

diction. ^ . ,, ,, . x i. i 

The accused was charged m the Magistrate s 
Court at Burdwan, with criminal misappro- 
priation of moneys said to have been realised 
by him as the agent of a Zemindar, who lived 
in Bard wan, from a tenant in the District of 
Murshidabad. It was alleged by the .prose- 
cution in an affidavit that the accused W3.s 
called to Burdwan after the alleged occurrence 
and was there asked to render his accounts, 

- but he declined to do so, and then received the 
" order of dismissal. 

BeM, that op the aliegation of the prose- 
cution it might be reasonably said that the 
accused had retained the moneys, which were ! 
due from him, if they were due, m Burdwan, 

' so that the Burdwan Court had juri^iotion to 
try the accused on a chame of criminal mis- 
appropriation! by virtaa of S IS I (2) oi ifae Cr 
P Code- (CMiy and . Micliardsm, JJ .) G-AB- 
BANG A SXJl^AE MAN DAD V. . S ATI6H CH^ 


gg. 181 (2'. and 531— PenaZ Coda — S. 

lOR— Crimiu/il hreadi of^ trust by servant-- 
Trial in a place outside jurisdiction — Convic- 
tion token bad. 

The accused, a Tahsildar, realised a large 
sum of money from the tenr=nts at a place M, 
and being bound to rtneier accounts at a place 
B presented there a filse account with falsa 
entries in his papers showing that a less 
sum than what he had realised, ' was due 
from him. 

, Quecre : Whether the Court at B., had juris- 
' diction to try the offence of criminal breach of 
‘ trust against the accused. 

! S. 53l of the Cr.?. Code requires the 
‘ Courc to see in every case, in which it is asked 
i to sat aside a conviction on the ground that 
I the trying Magistrate had no jurisdiction to 
i try the case, whether there has in fact been a 
I failure of justice (Chitiy and Beaclicrofi, JJ.) 

BiMAL CEANBRA BANNESJEA v, TEJ CHAN- 
1 DRA BANNEEJBAx 47 1. C 92= 

1 i9Cr, D. J. 8S6. 

I S. 1S5— Jurisdiction— Doubts as to— 

'Decision of High Court. See (19i7) DIG. 

! COD 416. BENODE BEHARI MAL V. Ganesh 
Chandra. 21 C. W. R. 434=10 Cr. h. R. 18. 

S.190 (1) (a)4 (h) -Ootnylaint—What, 

is—Co 7 npla.mt to Deputy Commissioner— Order 
to ■present to Thasifdar—Re presentation to 
Thasildar without fresh siGruip— Validity . 

A complaint was presented to the Deputy 
Cemmissioner who endorsed thereon, The 
applicant may, if =;he liiees. put up a complaint 
in the Court of Tbasildar.’^ The complainant 
then presented the same petition to the 
Thasildar without affixing a fresh stamp and 
without altering the beading giving the name 
of the Court. 


Held, that the document manifestly amount- 
ed to a complaint as the ^order of the Deputy 
Commissioner must be taken to be one permit- 
ting the presentation of the petition, as itself 
a complaiht to the Thasildar. The omission 
to alter the heading does not afiect the 
contents of the petition and the Thasildar had 
therefore jurisdiction under S. 190 (1) ot the 
Cr, ? Code to try the case. {DraJee Broh- 
man. J. Cf SANDER MUSSAMMAT MANND 
10 Cr. D, R. 63. 

Ss^ 190 fc) and HG— Local inspection 

by Magistrate— Proceedings under S./llO. 

‘ Although S. 190 (oj of the Cr. P. Code in 
terms applies only to ofimeas, the principle of 
that section applies to cases of a miscellaneous 
character e g. to pcoceeaings under S. 110 Ct. 
P. C. 

Whore a Magistrate was infiuenoed by - his 
preliminary local investigation in coming tO' 
a fitnding to the guilt of an accused person 

tinder S.TXO Cr. P. Code, q ' _ 
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CRlMlKiL PROCEDDEE COBE, S. 191, 

E-ild. that the cnriTiction was bspi in as 
mncb as ihe jiagistrate should net under the 
Circumstances, have tried the case .limself 
{Miudck cfid Ihtrnnill, JJ.' GODHAh’ AHJB 

i\ Emperor* 47 I. C, SS=19 Cr, L J.Sth. 

S. 191 — Magistrate taking cGUnEanee 

of offence under— Duty to place before the 
accused his option— Omission — Irregularity. 
Si^e DEFENCE OF INDIA ACT, S dh 

15 A h. J. S95 

S 193 — Cede. S 193— Centra^ 

dictory stateinerds — Lerjjihy croi^i-exaniincd-k^n 
—Statevunis not absolutely ir reconcilable — hieX' 
pediency of sanction fer prosecution. 

It is nob espedient to gr nt sanction for 
perjury where the statements comuiained of 
were made in the course of lengihy cross- 
examination and are not abaolu.eiy irreconci- 
lable and for which explanations, which go far 
to reconcile them have been subsequently given- 
{Tcunon and Richcirdscn . JJ .) EAJhDEO DaS 
TANSUEDASi'. MOHAMED INAMUE EDQ, 
43 I C-. 826=19 Cr. h J. 234 

S. 196 — Court — What it — Tribunal 

constituted under Calcutta Improreriient Act ij 
a Court. 

The tribunal constituted under the Calcutta 
Improvement Act is a Court within the mean- ; 
ing of S l9o of the Cr. P, Code. 17 Cal 872, | 
22 G. VV. N lb5 ref, {CJiitty and Smiilier, j 
JJ) FiANDO Dal Ganguli khetba j 
Mohan Ghose. i 

46 Cal. 585=27 C. L. J* 483=44 I. C 331= ; 

19 Cr. h. J. 313. ' 

I 

S- 195 — Delay in applicatUn fer | 

sanction, whan a ground for refusal— Iniiiaiive | 
taken by Govt. j 

Generally delay by a private person in j 
applying for sanction bo prosecute indicates j 
want of bona fi-des or culpable negligence or ; 
laches. Where however, the real applicant j 
for sanction to prosecute for bringing a false j 
suit was the Governmeub and before the ; 
application was made, police enquiries where j 
instituted and the opinion of the Legal ; 
Bemembrancet was ottained as a result of | 
which seven months elapsed between the date , 
of dismissal of the suit and the date of the ‘ 
application, held, that the delay was not such j 
as to show want of bona f ides and did not j 
amount to wilful negligence, {MiiUick, J .) i 
THE Government advocate and The j 
Public Prosecutor v. maeabaj Singh. 1 
4 Pat. L. W. 181=2 Pat- L. 3. 692= j 
43 r. C. 437=19 Cr. L. J 149. 1 

— — — S. 125 — Belay m applying for sa^iction 
if a groutid for refusal teheu Govt, is tJie real 
prosecid^or. ^ 

Ordinarily delay on the pact of a private 
proseoutor in obtaining sanotion in resp^t of 
offenoes against public justice is material as 


CSiSDlUD PHOCEBUBL CODE, S. iS5. 

becring upon the quesrien of G es but 

wnere :ne Gevernmenr is i:i fact the real 
prosecut.r the e^ae-.tion of bcNf /ries dues njt 
ari=3 CJuiCci-:. J .} J lGESHVTAR PER HAD 
V. RaGHO MisSEE.' 4 rat. L. W 143= 

2 Pat. L J 633=43 I C 434= 
ISCr. L J 146. 

Ss. 193 and 478— Order directing 

prosecution of two persons not- parties tc the 
suit for using as genuine a torgca doenraent 
— Jurisdiction. See (1^17) DIG. COL 120. 
Ganga r/dto. Emperor. 49 All 24=15 
A, L, J. 317=42 I. C. 927=19 Cr. L. J. 15. 

I Ss. 195 and 476— Quaiidcitions in S. 

I 195 incorporated in S 47 o — Courts in she 
I Presidency Towns— Onaace committed tefore. 

See Cr. P. CODE, SS. 476 AND l;j5. 

I 45 2. C. 6S5. 

I — S. i%^SuioCticn—Le.ay — Sa'nciion 

! for forgery — Duty of Court tO loch at the 
I forged uoemuent. 

j Before granting sanction to prosecute an 
I accused parson for forgery is is desirable that 
! the Court should exaruina the alleged forged 
' document. 

i Inordinate and unexplained delay in making 
an application for sanction to prosecute is a 
sufficient ground for refusing the sanction. 
iJwala Prasad, / ) SlSEEN DayaL SINGH 
V. JAGLAL MANDAL 45 1. G. 834= 

19 Cr. L. J. 6 a2. 

S- 193 — Sanction — Form and Requisite 

of— Offence and cou-ri to be specified. 

Where on an application for sanction to 
prosecute a person for perjury having beau 
made, the Magistrate passed the following 
order : “ Hecora seen. Sanction i:llowed.*’ 

Hcld^ that this was not a substantial com- 
pla '.nee with the letter of the law. The law 
require^ that the Court shall as far l\s practi- 
cable state the oSance in respeor of which the 
prosecution is sanctioned and also specify the 
Court where it was committed. {Mulhck, J.) 
Sheo GEULAM SAHU V . Kheyali Thakur. 

(1913) Fat. 366. 

— S, 195~3anctioa — Hat, holding of 

rival hat on Same day~Order pohibiting 
rival hat to hold it on same day— disobsdieuce 
— Sanction to prosecute legility. See CR. P. 
Code, S. 144. 23 C. W. N 141. 

S. 195 — Sanction — Legality of order 

granting sanction not to be questioned by 
Magistrate trying tlie cuss. 

1 A Revenue Assistant sanctioned the prosecu- 
{ tion of certain' persons under S. 1S3 of the 
1 Penal Code. The Magistrate trying the case 
' dianissed the complaint on the ground of in* 
i snffioiency of tbo saDotioUt 
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CEIMINAL PROC£:rUSS COBE, S. 195. 

H£ldxh2.t the -vlagistrte trying the casekad 
no right to go bthind the order of sanction 
and to question its propriety or legality, all 
he could do was to stay proceedings in order 
to allow the accused to get the sanction 
revoked {Sliadi Lai, J) Emperoe v. 
Thamman 

8 P. R (Cr.) 1918=17 P W. R. (Cr.) 1918= I 
54 r C. 751=19 Cr.L. J. 399. 

S. 195— ' ‘Sanction,*’ meaning and 

essentials of — Direction to prosecute, whether 
' sanction See (1916) DIG GOE. 471 DODUBIAL 
AND BIotubiad d. Emperor. 

le S. h. R. es=35 L G. 481= 
10 Gr. L. E. 19. 

- S i25Sanciion to 2 ^rosi'ciitc — Ex- 
pedisncy granting lolien original, and appel- 
2aie court come to different cofwiusmzs. 

Where there is a conflict of opinion between 
tbe Original Court and the Appellate Court as 
to the truth or falsity of any evidence, oral or 
documentary* the case is ordinarily not one in 
which sanction to prosecute for falsely giving 
or fabricating that evidence should ordinarily 
he accorded, {Stanycn, A, J. C.) AMOLAK 

HAND EESMAJ V. ISHNAOl 

I. C, 689=19 Cp. L. J. 769. 


! CRIMINAL PROGE0DRE CODE, S, 185. 

On the application of a deft, in a Small 
Cause Court suit, the successor-in-office of the 
! Judge who had decreed the .suit granted, after 
an inordinate delay, sanction for the prosecu- 
I tioD of che plii. for perjury in respect of a 
I false statement in his deposition. 

Heldt that as the Court record of the de- 
j position was not read over to tbe plfl. and 
j he was not cross-examined on the statement, 

• and as the sanction was granted after a long 
j delay by a Judge who did not cha case* the 
j sanction should be rovoked especially as it 
I would, if not revoked, be used by the deft. 

I in terrorem both as regards execution under 
I the decree passed against him and as regards 
I the suit which he had brought for setting 
’ aside that decree and which was pending. 

Per J. — When a person wants to 

prosecute criminally, he must not be dilatory. 
[Chiity and Smrther, JJ.) Prem CHAND 
GORAI u. SONATAN SAHA, 4S I. C. 268. 

19 Or. L. J. 508. 

— Ss. 193 tind 473 — Sections not mu 

I tualiy dependent — Procedure under, diSerence 
in. See Cr, P. CODE. SS, 176. 17S AND 196. 

15 A. L. J. 912. 


■ ■ - , S. iQo— Sanction to prosecute^ Grant j 
of-^Jiirisdiction — Offence committed before | 
city Magistrate— Transfer of particular Magis^ 
traie—Sanoticn granted by his successor— Vali^ 

diiy. - 

The Court of the City Magistrate is not a 
permanent one \vith a perpetual succession of 
fudges and consequenti) sanction under S. i95 
ol the Cr. P- Code cannot be given by one City 
Magistrate in regard to an ofience commit- • 
ted before his predecessor. {Wilbsr force, J) 
jiA liAD V. PHOGO Mad. 1 

22 P. R. (Cr.) 1918=54 P, W. R. (Cr) 1918 ; 

=47 I C. 286= ‘ 
19 Cr. h. a. 914 1 


S. 195 (1) (6) and 7—Sa^iciion to 

prosecute far offence under 5. 1S2 I. P. C. — In- 
formation lo Dt. magistrate that a person is in 
possession of arms without a license — Search 
by police on search warra^it issued by mayistraic 
— Sanction for prosecution of informant— 
grant by Dt. Magistrate— Appeal to Session 
Judge competency of — Ams Act, 2d— Action 
of Magistrate U7ider, luketkcr executive or 
JudiciaL 

Tbe petitioner. wrote to the District Magis- 
trate informing him that one V had in hie 
custody without license 3 pieces of arms and 
rhat the possession of such aims by Y was 


dangerous to the lives of the villagers The 

, S 195 — Sanction, to prosecute — Molise, - District Magistrate directed the issue of*a 

order of, net essential. warrant for the search of V’s house and the 

An order granting sanction for the proseou- police searched the house but discovered no 
fcion of the accused under S. 211, I. P. G , is arms. Y thereupon applied for sanction for 
not bad merely because notice was not issued the prosecution of the petitioner for an 

to the accused before the sanction was accorded, I ofienoe under S. 182 of the Penal Code to 
(Broadmv J.) JAM AD-DD DIN u, MOHAMMAD ( the District Magistrate who granted^ it. 
Ismail, H P. W. R, (Cr.) 1918= ! The petitioner then applied to the Sessions 

54 P. L. R. 19l8= ( Judge who dismissed the appeal holding that 
43 I C. 409=19 Cr. L, J. 121. ■ fhat order was passed by the District Magia- 

crate not as a Court but as an executive offi- 
——a 195— Sanction to prosecute— Proper cer and was not therefore appealable. Held, 
form of order, See (1917) Dig. Col. 423; that the order of the District Magistrate 
BDULJI LlinJlBAI In rc. j granting sancticn was a judicial order paae^ 

19 Bora, L. R. 910= by a Court and was open to appeal under S. 
43 I. C. 328=19 Cr. h. J. 104. 1-d (7) of the Cr. P. Code whether m directing 

a search the District Magisti ate purported to 
i^5— S&^iciionSmall Caiiae Court act speoincaUv under the Gr. P. Code with 
Deposiikm net read ovet--Velay in applimiim ‘ reference to an ouence which had beau Drought 
-^Sanction inttnded W her-heid w. ierrorem over to hia notice or under S. 25 of the Arma Act. 
yfho rJild ti a.p]flicani, W«ir 15® not loU. 39 Cal. 639 ceh (So'iGSMJa 
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CRIMINAL PROCEDURjE COBS. S. 195. 

Aiijar and Na^jkr.JJ.'^GAUBAM v. Panchalu 
ESDDY. Ik re. 35 M. L. J, 686^ 

(1918) M. W. K. SOS 

S. 195 ^1) (b) — Sa^rxiion for perjury — 

Sumui^ry trial — Expediency of Court icling 
action suo motu. 

In a summary trial if the Court tbiuks that 
perjury has been committed, it ought to take 
action itself and the grant cl sanction to a 
private party is improper. [Tudball, J,} 
Teakub Das v, Abdulla. 16 A L. «J. 992 

S. 195 (1) (b) — Sancilcn ki ptcscciiie 

for bringing a false suit — Grant ^/, when ex 
parte decree 7 iot set aside if competent. 

A deft . againsi whom an ex decree has 
been passed need not have that decree set 
aside before applying for sanction to prosecute 
the pis for bringing a false suit. The fact 
that the period of limitation for setting aside 
the ex parte decree has expired is no bar to the 
grant of sanction. When the oSence against 
the public justice has been committed the 
offenders are liible to punishment irrespective 
of the state of afiairs in the civil court, [dlnl- 
lich, J.) JUGESHWAE PRASAD V. RAGHO 
Mi&SER. $ Pat. L w. 143—2 Pat. L. J. 68S. 

= 43 I. G. 434=19 Cr. L. J. 14b 

— -S. 195, and i91—Sanciion'^Wa7i.t of 

Co^nmitme^it to Sessions — Juri&dictim to acquit 
accused ongrcni^id of v)ant of sanct ion — Ss. 631, 
53"^, appiicabiUtv to such a case — Epect—S. 
233, Cr. P Code— Joint trial —Meaning of — 
Enquiry before commiiiing magistrate if 
enifed by. 

A superior court has no power to set aside a 
Magistrate’s order of commitment on the 
ground that he took cognizance of a complaint 
in respect of which sanction is required under 
Ss. 196 and 197 of the Cr. P. Code but in 
respect of which no such sanction was obtain- 
ed. The provisions of Ss. 531 and 537 of the 
Code apply to such a case and the fact that 
ohjaotioD based on want of sanction was taken 
at the earliest opportunity doss not aJdect their 
applicability* 37 AIL 2S‘3 and S Cr. L. E 
231 diss. 

ScwJah , — A Sessions Court to which a com- 
mitment 13 made has power to acquit the 
accused on the ground of want of sanction 
under Ss. 195 and 197 of the Codej the prohi - 
bition in this respect contained in S. 637 ap- 
plying only to the Court before which the case 
comes on appeal or revision. 

An enquiry before a committing magistrate 
is not a trial and does not come . within the 
prohibition contadued in 8. £33 of the Code. 
{Sa^isim Iyer md Napier t JJ) TEE SES- 
SIONB J EDGE OF TAN JOBE In re . 

35 M. L. J. 259. 

( 1 ) (a) — Receiver appointed 
by Court, prosecuticr^h of mtliont 
yaUdity^ Agent of f irm appohded receiver-^ 


7i;4 

, CRIlillNAL PEOdEBURE CODE. S. 195. 

Tbe accusad was a partner and sole represen- 
tative in Ciilcutta of a fzm to which some 
moneys were due from a hrm of wcich the 
complainant was a partner. The firm of the 
Accused faroagiit a suit in the High Court and 
by ^virtue of an order for attachment before 
judgment, took ceiivsry of some bales of jute 
J belonging to the firm of the complainant in 
• respect of which the firm cf the accused was 
1 appointed receiver. Subsequently an order 
j was made by the High Court with the consent 
of the parties that on the complainaaot’s firm 
! furnishing security the firm o': the accused 
f would give delivery of the jute to the com- 
: prainant^s firm which hov/evei’ on asking 
delivery of ccma bales alleged that the jute 
' had been tampered with A charge was 
then laid under 3. 4G6 I. p. 0. against the 
; accused. 

Held, that although strictly speaking, the 
I firm of the accused was appointed receiver, the 
; accused as representing the firm must be 
; deemed to be the receiver appointed by the 
' High Court and the prosecution did not lie 
j without the sanction of tbe Court. iC nitty 
I and Eeachroft, JJ.) SANTOSE CEAKD t?. 

. Sudan Ceand. 22 C. w- N. sio= 

I 23 G. L. J. 115=43 I. C 386- 

iSGr.L. 3.820. 

^ S. 195 (I) (a) (b) and (c) ( 6 ) and { 7 }— 

* Court * in sub- 8. {'() ^neaning of^PuUxc ser- 
vant acti7ig under suh-8. (1) also a co'iOrt — 
Saxiction for prosecution order granting cr rc- 
fvsing--Appeal£ibiliip oj-^3igh Court— RevI 
i sioml Jurisdiction— AdmiKistrativc Act of 
j Subordinate Court. 

j An application to sanction the prosecution of 
J the petitioner for an ofence under S. ISS I. 

^ P. C was made to a Second Class Magistrate 
( whose order under S. 14 i Cr. P. Code was 
: alleged to have been disobeyed by the peti- 
t tioner, sanction was refused by the second 
i Llaas Magistrate but was granted on appeal 
, by theDt. Magistrate. Application to tha 
i Sessions Judge was made by the petitioner to 
j revoke the sanction but the Sessions Judge 
i declined to entertain the application on the 
I ground that Dfc. Afagistraie was acting as an 
' adminietrative ofiicec and not as a court grant- 
i ing the sanction . 

I Seldf reversing the decision of the Sagsians 
I Judge, that the orders of the Second Class 
I .nagifitrate as well as shat of tlm Lt , Magia- 
j trate was a Judicial order and that an appeal 
I lay against the order of the Dt. Magistrate to 
[ the Sessions Judge under S. IM (7; of the Cr. 
iP. Cede. . 

Tbe High Court hag appellata or revi- 
sional authority over an administrative order 
of a Dt. Magistrate. - 

Apuhlie servant qua public servant is not a 
cou rt BUbordinafee to the authority of the High 
Court, is required by S. 195 (6) of the Cr. P, 
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CEIMINaL P30CEDURE CODE, S, iS5 | CRIMINAL PROCBDDEE CODE, S. 195. 


Code. {Sadasii-a Aiijar ana ^apzer, JJ.) 

ABUNACHELLyM PILdAI r PONNUSWAMI. 

33 M. L J i3»=S L W 422= j 
2S M. L. X. 3B6=;i91S) K. W. N. S24. j 

— — S. 185 (1^ ih)-- Perjury-- Saiicti-on— i 

Old conviction— Denial of, in cross^exarni'naiion I 

Sanotwn if should be granted. i 

The accosed V7as convicted of theft thirty | 
years ago. Excepting this bare fact nothing more ( 
appeared, the record having been destroyed. In ' 
the course of a cross-examination of the accused 
in a subsequent case he was asked about this 
conviction which he denied. Thereupon the 
opposite party applied for sanction to prosecute 
him for prejury which was granted. 

Held, that the sanction bad been improperly 
granted under the circumstances. [Tudball, J ) 
GAJADHAB C. EMPEBOR. lo A L. J 923— 

53 1. C. 5G3. 

195. (11 {h)— Sanction to -prosecute^ 
pe^idmcy of proceedings before 'Magistrate of 
the first clah— Transfer of Magistrate and ^ 
succession by a Magistrate of the second class-^ { 
Sanction ptoceedvngs sent up to Dl. Magistrate j 
Sanction granted by the latter valid. j 

Abetment of perjury having been alleged to 
have been commuted by the applicant in the 
' course of an enquiry by a committing xMagis- 
trate (who was a Magistrate of the First Class) 
an application for sanction to prosecute the 
applicant was made to the Magistrate. While 
the proceedings were pending before him. the 
Magistrate wsia transferred and was succeeded 
by a Magistrate who had only Second Class 
powers. Tlhe out -going Magistrate, therefore 
sent the sanction papers to the Dt. 
Magistrate. The latter took the matter on 
his own file issued the necessary notice, held 
an enquiry atid gave the sanction. 

Meld, that the Et. Magistrate had juris- 
diction to give the sanction, for he was 
“such Court” referred to in S, 196 (1) (b)of the 
Cr. P. Code, as he was an officer on whom 
devolved the disposal of committal of cases in 
the District. {Seaicrtt a7vd Shah, JJ.) KAMEAO 
N. BBLhARY In re. 52 Bom 190= 

20 Bom L R. 117 =19 Cr. L- 3. 332= 
45 1. C. 318 

S. 195 (l)ib) — Trivial case, sanction io 

prosecute— Charge of trivial offence in cont- 
plamt— Acquittal uf accused— Allegatmis m 
complaintSa7iction for p^vseciUkn in respect 

The petitioner lodged a- complaint in the 
Magistrate’s Court accusing the opposite party 
of ounces mnder Ss. 356 and 601 i. F.'C. 
/' Some sarim^ allegations ware made in the 
complaint which^ however^ were declared to 
bq.absolntely false in an affidavit put in by 
iihs opposite :patty. The Magistrate tfter hear- 
^ some proseentipn ‘ witneasee adjourned the 
ca^e for me . convenience .of the complainant 
tut on the adjourned date the complamaat 


being abseul, the Magistrate acquitted the 
opposite party with the remark that the matter 
was an extremely trivial cne. The Magistrate 
granted sanction for the prosecution of the 
petitioner for an onence under 3. 211, I. P. G ; 

Reich that having regard to the trivial 
nature of the charge which was made in the 
petition of complaint and having regard to the 
way in which the Magistrate had dealt with it, 
namely, that ho acquitted the accused on the 
ground that the case was of a trivial nature and 
the complainant was not present, it was not a 
case where sanction to prosecute the complain- 
ant under 3. 211 ought to have been granted. 
iSo7iderson, C. J., and PeciChcroft, •/.' NaIRCAB 
V. Nalini Hakjan Sibkar. 46 1 C. 607= 

15 Cr. L. J* 767. 


-S. 193 (1) [a] —Party tocmj proceed- 


ing — Proceedings against person mt a party 
under S. ^76, Or. P. C. if competent. 

Q 7 icere . — Whether the limitation contained 
in S. 195 (1) (c) of the Cr. P. Code, m the 
words ‘'a party to any proceeding in any 
Court applies also to an order under S. 1/6 
of the Code by reason of the words in the 
latter section, “any oSence referred to in 
3.195.’^ (Jtvaia Prasad, J.) KaM SABUP 5. 
EMPEROR. 

43 I. G. 828=19 Cr. L. J. 236, 


— — S 196 '4)— Omission to state parth 

culars — Order on petition filed on the original 
trial itself without preliminary inquiry or 
notice— Legality of prosecution. See (1917) DIG. 
COL. 128; BARHMA DuTT THAKUE v . NONOO 
LAL THAEUR. 3 Pat L. W 346= 

43 I. C, 333=19 Cr. L. J. 109. 

— S. 193 (6) and (7)— Appeal— Per im 

— Sanction proceedings — Order of Subordinate 
Judge — Appeal from to District Munsif a^d not 
to the Righ Court— Madras Civil Courts Ad, 
Ss. 13 (d) a7id^^7. 

A District Court is the authority to which 
the Court of a Subordinate Judge is suDordi- 
nafee within the meaning of sub-section v^) 

S. 195 of the Cr P. Code The section o^y 
refers to th e Courts and makes no distinction 
between appellate and original jurisdiction. An 
appeal lies, therefore, from orders passed by 
Subordinate Judges under 3. i95 of the 

Or. ?. Code whether in the epreise of the 
original or appellate jurisdiction, to the 
District Court' and not to the High Court. 
{Bahewell and FhUlips, JJ.) - KaPAEA 
VlYYANNA t?- PASAEALA BAJAMMA. 
j 44 i. C 120=19 Cr. L. J. 264. 

1 . . ^ ; 

1 — S. IBS (6) and (7/— Collector— Appraise- 

rhent prqoaedin gs under . B, T. Act Ss . 59 and 
\ TOr-^CoISectox to whom ^Subordinate— Court of 
original jurisdiction, meaning of. See U9i7) 
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CRIMINAL PROCEDURE CODE. S. 195. 

Dig. COL. 428 r:T\XDT Cli-.RVX ('-Ri :■ 
GODADHAB FBABHAN 45 Cf.i. SSf;-- 

22C.W. N 163--- 27 C L J, 316^= 
44 I. C. 177z=19 Ca\ L. J. 273 

S 196 (6) -- Z of the ’'our: cf 

Jppeal unde-} — E, vc.'.ing or -'turao,: 

granted or refusrid ojt IcuiBr c — Jvr\>- 
diciion 'imture of. 

3. 195 (6) of til*] or 7.o Code oreites a 
special jurisdiction '^^'hich i? distiu-jt from iir.G 
indepcc.dant of 3 115 or the C. P. Code and 
Ss, 435 and 439 c: r.hi Cr. F. Code. 'L'he riqht 
conferred by this cl iii-e is .sri’cE-ly ■iniloeous 
to the right of ;'.ppe-iL. 'ind -l court .ictlng 
under it cm go into -)f iict as in on 

appeal. iMaung K'.y.. J .) }.lAL'n:G FO ADNc* 
EATPEEGE. 10 Sur L T. lol — 

43 I. C. ICO-^IS Cr. L. J. 63. 

S 195 cl io pT-.:.:ci.Te 

OcnfiT7naiion^ cf r.'.-vi'', oppl-Laiicv, 

against scjrxiiQv. yynroiorihj r<Jcc:c:-' — Sis. 
mo^iihs iimOt C€:n ' ■ t-.zi yoi of. j ran dr,i> *■ / 
summary rejection 

A sanction to prii'ecuti v.-a^ gr.inted bN a 
Suboj^dinate Judge on 2|-T.19i'j An appeal 
was made to the i-'isiric!; Court to revoke hfio 
sanction but it di.smi5-cd on 23 11-ld, 

Against that order there was an application 
to the High Court in r^: vision which v/us sum- 
marily rejected on 1-2.17. The comi Uint 
under the sanction was illc-d on jO-T IT. It 
was objected that more than six moiiths 
having elapsed from ih-o date of tho sanction, 
the complaint w-is out of time:™ 

HeJd, that the complaint wa- time barred, 
inasmuch as the /rder o; the High Court 
summarily rejecting the applicaiion did not 
constitute a datj from which the period cf 
six months began to run. (iaVuiOJi ond S-u Zi, 
JJ.) PAEVATEAO MB.Abi'iOJIHAV /:< re. 

42 Bom. 231= 
20 Eom. L. R. 103=44 I. G. 577 
=l3Cr L. J. 353. 

’ — — S. 1S5 (6,. — S-^nc; — Order gra*:tir.g 

or ref using to gya/.ily* irii Cc-urt — Initrfer- 
ence by High. OoiirL—S 110 of the C. P. Cede. 

The High Court his p:'wor t'J interfere with 
an order of a Civil CjVir: rofu.-ing or granting 
sanction for prosocui ion under S. 195. cl I'd) 
of the Cr. F, Code and not only under S 115 
of theC. F, Code. [Jy :■ J.) Eisrex 

Bayag Singh Jac.l.\.l ii.an’dal. 

431 C. 834=19 Gr h J, 642. 

— — — S. 195 cl. (6) — Sc'fictioyi—Btf us.il ty 
appellate co-uri tt revclu; of 

six months period — Startirug point — Bu.V cf 
original sanction 

The period of six montb.s during which 
a sanction granted under S. .195 of the Cr. P. 

temains in ‘orce is to be computed from 
th^dateof sanction “given'* by the court 


CRIMINAL PROCEDURE CODE. S. 155 

who g’-m’-'-.l :: and :r-m the dtle d: 
:he ordir .f the :':urr rcfu.i'U” rev r . to it- 2d 

M^d I C f.li :i M • 2? M L. J oil rsf. 
(E. G.-n.r/tC. J IlLAK 

E\M SiNGii. 40 All. 333= 

16 A L. J 223= 
. 44 I. C. 739=19 Or. L. J. 387. 

S. 195 (7i — — Ferum^SanC’ 

:hi: t-. pr-- e:i:-c era.' ted Iv Srb-'rdinatc 
dudg:c — D:. Jydgr :r PP.gr. Ccuti. 

Where a sanction to prosecute is granted or 
refused by a Subordin..ce Judqe. an .ippeal 
:tg:' ills' the order lies to the district -Juciga. 
even whore the v.i;ue of the .mit out cf which 
the proteod'iig tV.r .-lancEio.n ha- arisen is 
b-./, 'nd the appeliit-: jurisdiction of the 
L-'isrrict Judft?- . /w -/.I BH.^IRO PRAHAD 
V. hiARIHAi. PBAtiAD. 46 I. C. 679. 

19 Cr. L, J. 631 

S. lii'5 1.7 . .'a;— Sa.L-rii n— Grant of, 

by Zlnti.rf — iJeru'cct:- *. rf — Juri-diuion — 
iJi.irict J.vdpe ■-■r i.-: S >i'r':'?ja:e -hidge. 

As certain appeals from a Mnnsifl’.s decrees 
lie to the IrtUa-’s :;ab-Jadge, it was the 
latter iand no: the Dt Judiie' who could 
grant sanction ro nrosecuie which the .Munsiff 
had rrsfus’d. i'hheids, J.) RAirc. 

NaN'G ii. 29 P. R. 1918-- 

40 P. W. R. ..Cr.) 1918=47 I. C 875= 
19 Cr, L. J. 975. 


8. 196 'b ^Sanctlrrn to pre.^ec^ite 
grant cf — -j iin, duticy. — OfenLe \f Perjury 
COT>irK,it\:d oejorc Sub n' 'nitir. Tjc — by 
Jciy.t ynagP'trrte hearmn from Sub- 

ina.giE.rcyd arUer c\ ppACTi.'n fer — 

Va.:d:ty-~Jnin- .r.agistraic n. : culerior court — 
Offence comm:::£ : in r in rt. 'tzo;.. k a. proceed- 
.mg in e 1c un, m: ui-.gef. 

Where on ■ n applicition tea Sub 'Jagistraie 
for sinction for perjury with reference to a 
rt.Ltement in the evidence of a person examined 
before him. he .grantei samdicn wiib refere.oee 
to another st-.-.temerit and his order was on 
appeal sen adde by the Joint Jlagii^traTo who, 
however, grained saaciioa with reference to 
the 'try st;*.:tmect in respect of which sinc- 
tion had be-, n upplicd for before the Sub-Magi.-:- 
trate. hdd, that the Joint rilagisdrata hid no 
jurisiicLirri to grant s.-.nc>;ioD, becautje the 
oncnce ot perjury was not committed in h's 
court- in rcimcu lo a proceeding in his Court 
'viLhin'the meaning of .d. 125ci. I'b) oi the Or. 
P. Code, nor w-.s he a s-aperior Court within 
Che mo'ining of the section 35 Ail. SO di 3 .s. 
{Aod'ir Rahlrn c.-.d dfepier, Jj.) KOTrTpKLL.A 
’ ANWNTAEAlIAiYA I'. CiilKKATLA TUKK\DU 

41 Mnd. 787= 

. 34 M. L. J. 4C4=U91Si M. \¥. N 230 = 

23 M L T. 285=7 L. W- 533 = 
I 45 I. C .147. 

=19 Or. L. J. 483. 
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CRIMIKiL FROCSDURE CODE, S 196. | 

— S. 198-5.— Intarprefeation— Conspiracy | 

to commit an offence— Nou-cagnizable offence 
or cognizable ofence punishable with death- 
Meaning of— Complaint — Petition by three 
persons charging a Tahsildac with various 
ohences. whether amounts to Se^ {i9l7. 
Dig. Coti 131. Empbrob* v. Thakab das* 
All. 51=15 A. L. J* 851=52 I. G. 925= 
19Cr. L. J. 12. 

— — SSv 197, 206 and 213— Of/eiice commit- j 

ted by Vatandar Patii — Sanction to prosecute — j 
Magistrate takUig cognisance of the case and j 
recording the lohole of the emde^ice in the I 
absence of sanction — Qcinniittal to sessions — 
Production of sanction on the day of C07nmit- 
meni^ Proceedings before magistrates invalid. 

The accused, a Vatandar Patii, W‘tS charged 
with harbouring an ofiender and receiving a 
bribe from him Ho sanction required by S. 
197 of the Cr. P. Goda was granted before 
the commencement of the trial. The Magis- 
trate committed the case to the Court of 
Session. On the day the case was thus 
committed, sanction under S. 197 was pro- 
duced before the Magistrate. 

Held^ that inasmuch as the Magistrate had 
taken cognizance of the case and recorded the 
whole of the evidence in the absence of a 
sanction under S* 197, the proceedings before 
him were without jurisdiction and totally in- 
valid. {Heaton and 8mK W) EMPEROB v. 
EHIMAJI VenkoJI NaDQ-ib. 52 Bora 172= 
20 Bom. L. B 89=451 C 455= 
19 Cr. L. J. 352. 

■— Ss. 197 and 832— Sfuwcfioti — Public 
-serDani — ProseotiUon of—Samciion in gerterai 
terms~^Nbt bad^ 

The Kulkarni and the patii of a village were 
charged with the oSence of cheating in that 
they conspired to levy extra amounts of money 
from three parsons who came to pay the land 
assessment. Sanction for the prosecution 
of the accused was given by the Collector 

for cheating or for such other ofience 
with which it may be necessary to prosecute 
them in connection with obtaining money 
from ryots** The Additional Sessions Judge 
to whom the accused were committed for 
trial , went on with the trial and recorded the i 
opinion of the assessors. Whilst the case was i 
thus pending for judgment* the Judge being; 
i of opinion that the sanction under S. 197 of ! 
'theCr. P Code was invalid made an order 
under S, 532 of the Cede, qu Ashing the com- 
mitmenfc and directing a fresh enquiry.' 

‘ Held^ that the sanction was not iuvaiid on 
'i^ouht of vagueness ina-much as it had, 

: eufftcientiy designated the oSence or offences 
- which - might/ be established in connection 
with obtaining money from ryots, and that 
. under the citcumstancas the Additional Sas* 

■ -■siohs,, Judge bad no, power to quash the 
conuEniliinenfc, and' direct afresh enquiry under 
■ 8* dS3 of the Cr, P, Code, the proper procedure 


CRIMINAL PROCEDURE CODE, S. 200. 

being to make a reference to the High Court 
for quashing the commiement under 8. 215 of 
the Code {Shah ana Marten, JJ ) EMPEEOB 
V . Madhav Laxman. 

2C Bora L. R 607. 

— S ISS -“Offence of criminal trespass 

witn intent to commit adultery — Complaint by 
husband not necessary. See PENAL CODE. 
SS* 451, 197 and 511. 5? I. C. 77. 

S. 199— Code Ss 376, 598. 

Husband — Complaint of theft— Ccnviciicn of 
I accused of offence under S. 59S — Legality. 
Where a husband charged the accused 
persons only with theft, the Court cannot 
convict them of an offence under 8 593 of the 
Penal Coda, having regard to the provisions of 
S. 199of the Cb. P. Code. ijScoU Smith, J-) 
KODA SJNGH V . Emperob. 

2 P. R. (Cr.) 1918=551 C. 205= 
19 Cr. L. J. 300. 

Ss. 200,203, 535, 537, and 528— Gow- 

■plaini — What is— Petit icm oj objection to dis- 
missal of co^inieV'Case whether a complaint— 

' Order dismissing counter case without exa- 
mining complamant — Revision against^ to 
Disinet Magistrate— Maintainability. 

A instituted a criminal case against B under 
S. 467 of the Penal Code and B lodged an 
informatioa against A alleging that he had 
committed an offence under S. 437. fi was 
acquitted of the charge under S 457 and in 
the counter-case the Magistrate recorded the 
order “Enter false under B. 379, I. P C.** B. 
thereupon filed a petition of objection before 
the Sub-Divisional Officer asking that an 
investigation might be made and A summoned. 
He also moved the District Magistrate who set- 
aside the order dismissing the counter-case 
and sent the case to the Sub- Divisional 
Magistrate for orders. A applied in revision 
to the High Court to set iiside the Dt. 
Magistrate’s order. Held, 

(X) that the patiticn of objection was a 
complaint within the meaning al the Cr. P. 
Code 

(2) that the Magistrate’s order directing 
the case under S. S7$ to be entered as false 
was in substance an order of dismissal under 
' S. 293. 

I (3) that where the final order is in fact an 
order of dismissal under S. 203 then the revi- 
[ sional jurisdiction of the Dt, Magistrate can 
■be exercised even though the complainant has 
not beau examined on oath, 

; 4) that a 437 contemplates that where a 
complainant has not been examined on oath 
that S. 4'^7 contemplates that where the eora- 
plaint has been dismissed under S. 293 the 
revisional jurisdiction of the Dt* Magistrate 
j can be invoked irraspaotive of consideration 
1 whether the dismissal is. Iqgal or' illegal. SO 
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CRIMINAL PROCEDURE CODE, S. 200. 

Cal. 9£i3 disfe. 4 C. W. 2^. 2i2 ref. {^JidUcJ: aid 
Atkinson. JJ.) Sadeu Charan RAT v. 
Bsbi Swain. 3 Pat. L. J 346= 

47 I. c, 70=19 Cr. L. J, S74, 

— *Ss. 200, and 537 (a) — Letter fro},i Dt. j 

Judge asking Dt. Magistrate to investigate- 
mlo a case — O'/nission to exrniine ike judge on ' 
oaih — Letter treated as coni piaini— Irregular' 
Uij, u'heiker vitiaties trie I . 

A District Judge forwarded to tbe District : 
Magistrate a copy of his judgment with a , 
letter in which he called attention to the ' 
remarfers as regards the forgery of a will and I 
requested the latter to take up the matter for I 
prompt inves'.ieation. Without examining ! 
the District Judge on oarh in support of the ' 
statements in his letter, the District Magis- 
trate ordered a Police Investigation: and ■ 
treating the letter a cempiaint he brought | 
the case to trial before a competent Magis- ■ 
trate: — 

Held, that the failure to esamine the ■' 
District Judge on oath was an irreguiaiity of 
a kind which came within those enumerated ■ 
in cl. (a) of S. 637 of the Or. P. Code and that | 
therefore the proceedings against the accused • 
were properly initiated and Sayioard^ 
JJ.) APPAE AO J HAVER! LAL. , 

20 Bora, h R. 1013=: 

48 h C. 682. 

"Ss. 202 and 2(^Z—Complai7Lt of as- \ 

sauU — Examinaiio7i of ccmplaiyii -tissue oj j 
summons postponed — Police report that com- : 
plaint j ahe—^ihi&missal of oempi-aint icithoui i 
inquiry and inv esVigation — Interference by 
B^gh Court: — I 

V/here a person comph^ined to the magis* ! 
trate that he hau been assaulted and caused in i 
juries by the accused and the Magistrate after | 
examining the Complainant postponed the case ■ 
to another date and in the mean time the | 
police report was submitted pointing out that i 
the complainant’s case was false and the j 
Magistrate after perusing that report dismissed j 

the complaint. j 

Held, that where a full enquiry bad been j 
held by the police, the High Omrt would ' 
refuse to exercise its discretion to re-open the [ 
matter which may result in harassment of the | 
party and wasting the time of the High Court, j 
Hut where a perfunctory inquiry has oeen : 
made by the Police and the report considered ‘ 
in a perfunctory manner by the Magistrate the i 
High Court will interfere and insist upon the | 
provisions of S. h02 being strictly enforced. j 

Under S. 203 of the Gr P. Code a court is ! 
entitled to dismiss a complaint if after 
examining a complainant there is in the judg- 
ment no ground for proceeding and there is 
nothing in the section requiring an enquity 
under 3. 232 of the Or. P. Code. S. 202 oi the Cr. 
P. Code deals with the question of postponing 
-ihe issue of process and S. 203 of the Gr P. 

h, -V' 26 


DECISIONS 

CRfMIKAL FSOCED0EE CODE, S. 203. 

Code^^aU ~ith praesdare to ba adoDted 
hi dismissing the complaint {R-j6. ~ J.\ 
Skeonanban MAEATO r' Euperob 

4 Pat L. W. 114-44 1 C. 119= 
19. Cr. h. J 263 

7 Ss. 202,203 and 2C4 — rfprccess 

agcinsL rxcuscd — • Prstpor.CuievA cf-^" Local 
enquiry Accused allo^ved to eppior olid cross- 
examine — PrcceduTc il'egal — lie feiiure cf 
justice — 2\o revision. 

S. :-02 is imperative in requiring the Magis- 
trate to give reasons before postponing the 
issue of process against the accused, and an 
autcmatic order for local enquiry is suScciant. 

It is wrong for the court to allow secused 
to atnind at preliminary judicial enquiry 
before issue of process, and to cross examine 
the prosecution witness. 

The Govsremant Circular regarding investi- 
gation info charges agsinst Police Olncers 
does not agect the provisica of S. d02 of the 
Cr. P. Code. 

But errors of procedure in holding local 
enquiry wUl not vitiate the proceeding cr 
order passed therein unless it has oecisioned 
failure oi justice, and the High Court will not 
interfere when the prosecution was not shut 
out. {Jivala Frarad, J.) MUSAHBI PvAM 
MAHUBI V RAJ RlbEOEE LAL. 

4 Vtt L. w. 307=45 I. C. 237= 
19 Cr L. J .527, 

■" ■ Ss. 202 And 203 — 'Local investigation, 
meaning of —Dismissed oj compiaint without 
examination of toitnecses, 

The local iuveetigation referred ro in 3. 202 
of the Cr, P. Code is not restricted to the 
investigation of the physical features only, 
it means an enquiry into tbs truth or the 
falsity cf the allegations made in the complaint 
petition. The word ‘ local” is used with a 
view to hold the investigation in the locality 
for the convenience of the parties and their 
witnesses, and it may also necessitate in 
certain eases an inspection of the place of 
occurrence. The word '‘investigation” is not 
defined in the Cf^de, and must be taken 
to have been used in its ordinary sanse. After 
receiving the result of the local investigation 
direHed under 3. 2.>3 of the Cr. P Code the 
Maaieirata is net bound to examine any 
witnesses or to hold an enquiry before he 
dismisses iha conipiaint. {Jco'ila Prasad, J.) 
MUNSHi Mian v EiiPSsoB. 

43 I, C. 414=1& Cr. L. J. 126. 

— “ — S. 203 — Cpniplami — * Dismissal * — 
Legdliiy — Dismissal ivitmui eruouiry after 
order of furthef enquiry. 

After an order of further enquiry is passed 
the complainant is entitled to produce, and 
the Magistrate is hound to receive the whole 
evidence for the prosecution and is not autho- 
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CRMiSii PBOCEBDEE COM. S. 203. .CRIMiNiL PROOEDDRE CODE, S. 210. 


Tised to dismiss the complaint again under S 
OO.S Cr. P C-, simplv on the police report. 
(MU. J.)' aHAiUR 

' 10 P W B. \Cc ) 191S- 

M I. C. 965=19 Cp. L <J. ^3® 

S 203 — report that case 

to magistrate 

^noUce Yepori-Examinaiion oj complainant 
Zcai-h-DisM of comvlai^i 
gue'i^t date-Legality^ 

Whera the Police after investigating the 

oaJ submitted a report ciiataoterising j.be 

case as false and the Magistrate as,>.6dthe 

jrpSS. sr.» 4.4 • ““s: 

to the Magistrate and impOr^ned the Police 
report and asked for summons od the acemed 

after considering the Police Report m the 


^ The Gr. P. Code does 'not require that all 
1 3 of assault ending in death should be 

SIXGH t\ KiRPAL I committed to the Court of . f, 

- - 1 exrression “ ought to be tried by such Court 

in S 207 of the Code is limited to cases winch 
the Magistrate is not competent to try or 
cases in which he is unable to infiict an 
adequate punishment. (Prait, J. C, mid 

Hnmrard A J. Cd IMPEBATOR u ISMAIL. 
Hayicmci, ^ ^ ^ j ^ 335^ 

19 Cr. L J. S19. 


S. 203 { 2 )~-Cross-exayniyiation hy 
accused— Postponement of till all the u'lmesscL 
for prosecutkm are exammed m entej- 

ProceduTC illegal — Evidence Act, o. i-* 

The ptoDSt time for cross-esamination of a 
witness is'immediately after the examination 
in chief, and an order bv a Magistrate allowing 
a^aecused. examiningtbe proseention witness- 
es until they have been all examined-m 


Ld the Afasi-'trate after examining the com- Cr. P. Coda - , a ooq (gi of 

^,1nant nas^ed the order that the complamt accused has no right nnaer S. 20° t2' “f 

^ ifnd tL Police Report be taken up .,5^^ Or P. Code to postpone his cross examina. 

petition and the fi^ed i of the witnesses for the prosecution 

on a sub 0 r.... ■DArt/.-r .liomissGd ' ... r. . T7a Kpon all esamined-in-ohief. 


on a ^'^^L^^TnTthr'polTce Rep'oit dismissed t "“tii ^ey have' 'been all examined-in-ohief 
afterperusal_oj _tte^Poh=e^«|P^ the Or. P . ; M^trate howevM t'> 

I /arnciB Avamina 


the complaint under 

^"ndd that the order under S. 20S was not j 
illegal ’ S. 203 empowers the Magutrale to 
dlTisss the oomplaint without any invest! - ! 

gatfon under S. 20^2 if after examining the 

complaitiant he considers there la no sum 
eient reasan for proceeding. There is nothing 

, S the section to'show that he alonce 

consider it. [Jwala p.i. ai= 

BINGH B. ur>xj dhancs (1918) Pat |4- 
43 I. C. 820=19 '-r. I'- '» 


X' slTor mrtherTrosTeA^^ if the 

d cumstances of the case call for it 
J.) TAAIBIUl. P.MPEH0K. 


2C9 — C ase-triahle hy Sessions Ooutu 
^Procedure of Magistrate, 

Tn a case triable by the Court of Sessions 
the Magistrate uudet S. 209 of the Ct. P^ Code 
' >a not authorised to write a pdgment . all 
! that he is empowered to do is to record reasons 

-Ss 20s and & 1 — Summary dismissal j for a '^'srharge, if '^ggTll^fSl ref. {Knox, J.) 

- ^-fher enquiry -Notice to to pass oj6e.je AU^.B 

nccused if necessary. _ i ra-vi.a , t .1 aRi 


*Where'an aoonse'd person was not 
upon to appear in the Srst “stance and whe e 
an order was only made under S. 203 of the 
Gr P Cods the issue of a notice is unnet^s- 
iiarr whan the the order is set aside. (Banerjm, 

J) LIAQ AT HUSSAIN U. EMPEHO^B. 

.40 All. 138=16 A. h. 3. 30-« I jC.^622^^ 


sn sil filBAiTrL7jT486=46l.C 290= 
40 All. 615-lb A. 1-. J ygg 


Bs 210 and 213 { 2 )--CommUment 

Propriety, 'of wheu-Que^-hm 0/ commitment. 

A committing magistrate has a discretion. 

longer 


-a no longer 

■Ss 206 and 213— Order 0/ to Sesswns [ ^.-onnaa to nut the accuse 

■i Crnveryfxw.ent resolution and I trial. If 


in viewefa Goverywient jcsolutior 
request cf yariies—Gcnimdial had. 


I trial U hl°entfrely telieves the 

i the prosecution, hot.evc^numer^oUB^^^^^ 

It. is not competent to » pirate to , nesses may to their oredi- 

eommit the case to the Court of. | evidence, if 

sblelv by the wishes of -fehe parties and the | oouYiotion, he 3hould_ not take 

"' ““In i .=. ““‘””5 


t. s « J.K isL 

19 Cr, L, J. 

•• ' - g ztyt—ConiniitmeTfii ./'tx) Court 

Session— AsMt resnUingin ileai'h—Ooinmii'- 
menUohen j?ro-p6r, ^ ^ 


bdt^rr^mitfhe case to Sessions 

nga hmyin b. empeeoe. 

- - g 215 — Ooni'tniimeni, order of— 

^Qt^dkymngof-Ahsence Qf -^i^^^^ 
commUni^t ^ 
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CRISIE4L FSOCEDURE CODE, S. 215. 

Ucder S. Sic of the P. Code tPe High 
Court is precluded from entertaining an 
application for revision on a question of Hot 
against an order of commiimeat made under 
Ss, 2i3 and 214 of the Code, but it has pewer 
to quash commitment if there is no ev dance 
to support it, the absence ‘ of such evidence 
being a question of Uw and net of fuct. 
{OrmoTzd, J.) TAHBI n. EMPEROR. 

11 Bur, h. J. lM=i6 I C 817= 
19 Gr. L J- 501- 

S. 2i5— Ci ^7 -im it ',n< lit — Quashing of — 

No evidence to sustain- charge— Question cf 
law 

The absence of evidence to tva.rranr a com- 
mitment is a noint of law. 2d I. C. 473 : o C. 
W. N, 4U: lie 74'; ref. [Eirjg.J.C.) ; GA 
Hmyin V, E3IPEROR. 43 I, C 323= 

IS Cr. L. J. 102 

S. 215 — Commitment order— Ques- 
tion cf —Point of law. See fl917) DIG. COL. 
434; EMPEBOR tg OODA RAM. 

45 A, L. J. 763=43 I. G. 80G= 
19 Or. h. J. 224. 

Ss- 245, 254, and 3 1 — Conimitial to 

Seshions by Magistrate having poi^er to iniprore 
the maxiynum sejitence^ Legality of. 

It is competent to a Magistrate in that 
behalf to commit a case to the Court- of 
Sessions even though be can himself impose i 
the maximum sentence provided by law f:r 
the ofience. if in his opinion, the case is one ] 
which for other reasons ought to be tried by 
the Court of Sessions. 24 C, 429; 1 AI. L. T. 
61; 11 Cr. L. J. o4 not loll, 3 C 495; 1 Alad 
239 rel. on. [Sadasiva Aiyar and Nark r, JJ.) 
CR07VN PBOSECUTOB tJ. BHAGAVATHI. 

35 M L a. 369=(1918) M W. K 87C= 

9 L. W. 14=48 I. C. 337 = 
19 Cr. h J. 997. 

S. 215— Cca^viction of iwo p£rso7i.s for j 

offence of kidnapping — Appeal by cove to I 
fibssfoTOS Judge— Alter atio 71 of charge and\ 
direction to cerntnit to Sessions Judge — Magis- ] 
irate commuting both accused to the Nigh 
Court — Jurisdictio-n. ! 

Two parsons were convicted of kidnapping , 
under 8. 363 I P. G., hut one of them alone j 
appealed to the Sessions Judge against the i 
conviction. The Sessions Judge acting under j 
8. 423 of the Cr. P. Code set aside the com j 
viotion and sentanoa and ordered the accused 
to be committed for trial for an offenoa under 
a. 366 of the Penal Code. As regards the 
other accused ha referred the case to the High 
Court and while the latter^s case was pending 
in the High Court the Magistrate committed 
both the accused to the Court -of Sessions for 
trial for an ofience under 8- 366 of the Penal 
Coi. 

Seldf that so long as the conviction and 
genteoce against the non -appealing acous^ed on 


PP07E0URB C-CD^- 233, 



that person to the Anoco of Passions and roe 
H'gh Court ser aside that order in revision. 
■ {Piggot, J } E:^rP5ji>oa bhagwvni. 

IS A. L J 311=45 EC 448= 
19 Cr M. L J 432. 

1 Ss. 2i5 and 332— Grimina! trial— 

! Trill for ouences under 8 420, I, P G , by 
j Assistant -Aessioas Judge— Judgmeui reserved 
— Order quashing commitment and directing 
fresh inquiry, illegality cf — Proper procedure 
to make a reference to High Ocuic-. See CS. P, 
CODE, S5. 197 AliD 532 £0 Som. L- R. 607. 

Ss 221, 222 and 537 — Ekting - 

I CcvJenis of the charge— J c'Ject noi 
; specif ied — Irregula ri ty 

: Though ths rLon-stadng cf the. common 

j object of an unlawful assembly in a charge 
under S. 147, !. c’ C renders iz a defecTvs 
charge, the defect will not vitiate the tidal 
unless it has really prejtidiccd the accused 
{Kujiiarasami ScMri. J DakSEINAMURTHI 
EajALI In re (1918) M. W J? 129= 

7 ib, W. SS=I3 I C. 616= 
19 G? L J. 2C0. 

I Ss. 221 (7) and 537— Charge- omission 

to set forth previous conviction — Irregularity 
— Prejudice, See (1917) DIG. COL. 435 ; HGA 
HLA V. EmpEBOR 10 Bur. L. T. 169= 

37 I. C. 63. 

S 223-C; imting — Omission *c state 

particulars— No prejudice. 

The omission to specify in the charge ths 
manner in which the applicant cheated, 
whether by i]i 0 ;^al act or by omission, cannot 
be regarded as material as it bad not misled 
the accused. {Kchoai. A. J . C.) Ja^GILaL v. 
EMPEROB. 45 I 3, 333=19 Cr. L-. J. 657. 

‘S. 233 — Joint trial, meaning of — 

Enquiry betore committing magistrate if 
governed by 3 *233, Sec CR. P CODE, S. 195. 

35 M, L. J. 259. 

— — — Ss. 233 and 235 — Sl7a?2c tnensaciioi}, — 
Penol Code. S. 213 — Offence under — Incorrect 
record by Police Off icer of various docummts 
cemnected icith sayne vvvestigaUon — IJ triable at 
one trial and wh-ether cm charge is sufficient — 
If illegal merely heemese cne charge is framed 
in respect of several offences of the same hind- 

The accused, an Inspector of Police, was 
tried for an oSence under 8, 218, I. P. C , inas- 
much as he had substituted in various docu- 
ments, including seven Police diaries relating 
to the invQBtigation of a case, she name of a 
man called Habiba, son of Sanda, for Habiba, 
son of Mamun. with intent to save the latter 
irom punishment. The M^^gistrats framed one 
charge in respect of all the documents concern^ 
ed and conviotied the accused* 
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CKIKIfilL FEOCEDOSE CODE S 234. , CEIMIHAL PEOCEDDEE CODE, S. 234. 

Eeld, an the docu^ente were prepared | 
with the same otjecc, namely the saving of | S. 

Eahiba. son oi ilamun, irom pamshment^ tne that he enaU ^ ed 

s?A'™ c. srAKs ! .-rs..;. ...... .. .-...a..... 

at one trial. I The facts out of which the several offences 

Edd aito, that as the documents concerned arose did not torm one and the same '^anSM- 

all formed parts of one record, the charge fim wf. bin the meaning or b. -.Idd hr P ccae 

fLiLi the ^accused was really one. tio., that although the motive or onject undetlj ing the 
of having prepared an incorrect police record ! commission all tnese offences vas oua vu., 
and the single charge drawn up by the Magis- oo oheac the r actory. 

I It is desirable that the case should be tried 
by the saiLe Court so that punishment may 
! not be piled upon the accused. {Aikinicn, J.) 


(dfUU. UJ-ta o- 1 c i,- 

trate was therefore not detective. 
HeU further, that even if it be 


w,w^ considered 

that the accused should have been charged 
with sspaiato ofieuees in regard to each aocu- 
menfe the trial was not illegal merely because 
one charge w^s framed in regard to all the 
documents. 

41 Cat 66 and 30 C. 465 (P. B.), foil. 25 
Had 61 (P G.) Tef. iQ Oal. 846, not foil. [Scott, 
Smiih'a^id, Shadz' LaU W 
Mahomed Hdssain P iCp^ 

89 P. L. R. 1918=23 P. W. R. (Cr.) 191S 
=4S I. C. 270=19 Cr. L. J. 510. 

Ss. 235 2^^— -CJieatbig— Several | 

persons alleged to have Uen clieaied. at the 
time hy sinidar represeniatmis — Joirider 
of charges— Tried defective. 

Where the accused summoned several per- 
sons in a vElage to assemble and induced them 
to part with money in his favour on the 
yepreseiitition and inducement that he would 
not compel them to subscribe up to a parti- 
cuUr limit for the war loan and the accused 
. took the money paid by each villager he 
committed a distinct oSence, and ^e trial of 
the case in respect of ail the ofiences was 
themlore, bad for misjoinder of the charges 
as under S 234 of the Cr. P. Code the 
applicant could not be tried for more than 
three charges. {tKolivcdt A: J. C.) JaNGIDAL 
t>. EMPEaOR. 45 1. C. 993=19 Cr. L J. 657. 


clTAE PEASAD V. EMPEEOR. ^ 

4 Pat. L. W. 105=44 I. C. 47= 
19 Cr. li. J. 255. 

Sb. 234 and 239— Joint trial— Legah 

j^..y_Saixie transaction — What is. St'S 
BIG COE 436 ; JAI SINGH v. .EMPEEOB. 

44 P. R. iCr.) 1917=43 I. C. 324= 
19 Cr. L. J. 100. 

S- 234— Joi^^ trial of several cuceused 

[not bad^ person — 'Xleveral da-uses' ^ct S. 3 

1 (39). 

The word “person^ in 3 234 of the Cr. P* 
Code, is nob confined to the singular number 
33 c! 292 not foil. S8 A. 457 foil. 

It is for the trial court in the esercise of its 
discretion to determine whether the trial of 
more than one accused should be joint or not 
if a joint trial would prejudice the accused iha 
trial should be separate. [MulLck and 
Aikrnson, JJ .) KAILASH PEASAD VARMA n 

EMPEROR. ^ T 

=5 Fat. L. W. 34=46 I G. 33= 
19 Cr.L, J. 67. 

S 234— Joint trial— Same transaction. 

See (1917) Big. COL. 437. EAMRatan, Sakue 

■V. EMPEROR. r' 

1111=42 I. C 977=19 Or. L. J. 17. 


-Ss. 234, 238 and 23S— Xssir« of seve- 
ral false receipts and J(Mfying many items in 
gccou?ds with a view to abeitmg cheating vfdhin 
a year— Trial for more than the different dems 
hy different cciirts. 

The accused who was a clerk in a Sugar 
Factory was charged with having issued false 
receipts to tenants for supply of sugar cane 
which hid not been suppli^ and with havmg 
falsified accounts with a view to cheiting ^ 
the Factory in respect of the price or sugar- t 
cane, and three items were selected and he was ^ 
committed to the Court of Sessions for trial on 
charges under Sb. 4d3 and 471 A of I. P. G. 
While this case was pending, the accused was 


8s. 234 and 110 — Misjoinder— Securi- 
ty procseedings— Joint Trial Habitual associa- 
tion between person charged in respect of 
misconduct alleged in complaint— Proof of, 
necessary, U- P. 

_g, 23 J— Misjoinder of charges. See 

(1916) DIG. COL. 48s: BAHIM BIBI n. MOBA- 
EAK MANDAL. 20 C. W. M. 672-34 I. C. 336 
=10 Cr. it. K 94, 

- Sa. 234 and 537 — of 

charges — Procedure — Porest Act, G. 25 


put on his trial in respect ot soma ether items j utiing or severao ircc^. ,, 

before a Deputy Magistrate on a charge under . Where an accused was charged tinder o. -d 

& lao, L P. 0. i (t) of the Forest Act for having out 69 trees 

■ Eeli. tbet under S. 23i of the Cr. P. Code j and coavioied on three f 

fihesemate trial of the aeoused was i ti>At the abused was o o9 ofianoes ^d 

ijlegat. - If a petBcn coisBiita.fi% ofienoes in ‘ that the trial of the acouaed ou three c g 
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CEII'IINiL PSOCSDCRS CODE, S, 235. 

for 69 o'Sences though bad la Iivr. the irrecu- 
larity was covered by 6 537 of tba Cr P. Coue 
and a re trial was not necessary especially as 
the yumshment was adequate 

The ordinary course for the prosccufcn in 
cases in which accused has con.miLtec nuicGr- 
ous cfiences of tba Siine kind it to select a 
small number of typical c,i.-Qt. to fr^tie 
charges accordingly and to pcosecuie the-e 
befero a Magistrate. It a rc-ulr of. ;he--e 
proceedings is to penalico an accused, nr.d the 
sentence inflicted is c jnsiderea to meet the 
ends of hisiice, tht: rom?-ining charges which 
might still be brongur. need not be proceeded 
with. If on the other hand, through some 
unforeseen accident or ru'searriage at the tri.ii 
the accused is acquitted o: tnose cjarges. then 
it is cpeii to the prosecution to procccu VrUtn 
the remaining ch'arge.s. tt i nci do..'/:., 

Jj ) EMPEHOri 0. RAGHU^'ATH. 

^3I.C 377^19 Cr.L J. 16i. 


CRmiKAL PROCEDURE CODS. S. 2'J8. 

, it was UGj an act fernring one transaction with 
them. A :e trial or the accused was aireeied. 
( rh-.'ti,’ o.td tSrriitber, A-j.- E/JPESOIi r E.AJ- 

EyriLi \ * cy. 22 G N. 596= 

27 G L J 611=47 I, G. 64. 


— — — S. 235 — Toinder of cr.argos — Same 
traos-cti'jn. .aear..:ig rr.—Iilectl p^'';-ies-icu cf 
cpiuni .lud coL-c/ne— cimple .ri .i See 

. DIO Co^. adS. ■ Aii'ililOii o. NG> LU 


' *. G. — j 9 v'i’. Li. J. 34. 

■'ri'.. — Ci'.trxD ‘'/u-isCL- 
c a 5'".'a s.A jJ ^ t c.i' 


3. 235 — C.ccD’pfi' oj ehibesdetKe'^.i iiii'ber 

S. 405. I. ±' C. a\d oj a port Uco 

ctii- r ;,’S recdied jrr.rti '.::o ecktr 

A joint trial for tiiree charge- of embe'-?ile- 
ment as s. cierl: under B. iOS, 1. P. C and of 
mi-appropriaticn ottwo otter sums received 
from two other persons is lllegiL {Kjcz, J.] 
JKAE11I-DD-DZ^’ V. EMPEROE. 

40 All. 363= 16 A. L. J. 596=^ 
47 i, C, 867=19 Cr. L J. 967. 

I 235“^C/t rfjes nusy. oj 

nai 77iicC!ppr‘fprLii m—AdaitiCtu'^L Cfu.rge'^Ac:- 
jermv^Q 

Ihe accused a manager appointed by court 
of on idol as such manager, and entrusted 
with the funcs Detonging to the idol was 
charged with misapppropriaticns oi poiaiona of 
these funds under S. o* the I. P. ine 
first item related to costs of the Hign Court 
decree in an appeal to whicn the luo^^ 
narty. The second was of a sum ci rls. xo-j 
Q aid to have ceeii imprcperiy revalued by the 
accused on 23rd July l‘Jl5 The thud was one 
of Ks. 5-12-3 also misappropriated^ oy ine 
accused as such manager oeiw^en iit.i Dcce^jcer 
1915 and 6th January Ibid. oursequenUy a 
charge under S. ‘2iU of the i. P Code v>a3 adued 
to the eliect that on or ab..jUt the lotn j. ec. 
1914 the accused trauduientiy obtained an 

order from the Dt. JuQfee for the payment to 

himself a sum cf H-s. IcU-y-d whicn sum was 
not due to him .r which was larger than was 
due to him from the estate oi tne idol. This 
oflence had soma relation lo one of the three 
charges of criminal misappropriation but not 
to the other two ; and, in pvirt, it referred to 
matters not included in any of those three 
charges as the accused was said to have com- 
muted criminal misippropriuLion of a lurtner 
sum of Rs. 2UU out of the r.s- ldii-j-3. 

Seld, that the accused could not be legally 
tried on the fourth charge along with the 
thtB6 charges of criminal misappropriation, as 


Gale. 

S 233—^75 

R.:v.— /’kya' 
dii'erer.^ t'jt <1.:^'. 

‘ The .'.ccused wa? irieu for cfiences under 
. 5. 4i ti) O'f the Derar ana Di'issa ii.Nci£8 Act 
; and 5>. b '.c) and 9 vi) of the Opium Act in the 
’ =am5 Trial in re.?pect cf two sales cf opium to 

■ the ajime person and for possession of vhe 

residue oi the opium alter ihe sale. Btld that 
the vvbule series of acts constitutsd one tron- 
SAction and that the t.ial was good. c'ld 

, i'/lfl;.- jJ.f BALI BAUU V, TAJPEUDR. 

3 Pat L. J. 432= 

44 I. C. 974=19 Cp. L. J.446. 

1 Ss. 236 and 237— 77 trys undtrS. 376 

: I P. d.— CoKV'xii^Ti S Oaiilc j'-'n’-ipad,. 

■ Acit iHictfier itQal* 

S. *287 Cr, P. Code would appiy only in 
, cases where S, ‘Sio would apply. It only 
enaoles a court to convict the accused of 
. oiiences for which no charge has been framed 
but for which no cnu.rge coulj have been 
framed under B 236 of tne Lr. T, Gods. S. 236 
applies only when there is no doubt as to tue 
facts of ihe c-vse but a count exists as to the 
■' section of the law upon the iacis found. The 
“dcubs.” reierreu tc iu -3d is a doubt of law 
' and not ot lacts. 

' An cnence under B. 2= o: the tattle Trespass 
: Act IS triaDiS as a sMUimons case and no 

■ ciiar'.;e neeci he framed, cut wnerc a charge was 
' framed under b 3»‘J I. P. G. ai_Q the accused's 

aLi-an-ion ui.ecuci ttiwa.us moeiing thatcuarge, 
tne cjnvicLi.jii ought lo w setasiue and re trial 
craereu. yivuiv. Prasuo.^ J ) DHOWNATH 

SiNGH V, EiiTEROR. 4 hat. L. W. 40= 

40 i C, 61S=lSGr.L, J.202. 


— — S. 236— Scope of— Section not appli- 

' Cable wiieo. faces disclosed leave no room lor 
■ doubt as to oliencc, hTt; CE. B. lODE, Bb. 403 
! U; ASD 236. 43 1.C.409. 

! S. 3o 5 — Appellate Court, power of— - 

i Rioting, acquittal oi, and conviction for 
criminal tra^paBS, and ha:ii, leg-ality of. See 
, (i9l»; DIG GOL. 438; AIOKGALX; MOBODHO^^. 

1 HATHI V. EMREBOB 44 1. C. 826 = 

; it Cr. L. R. 5. 

! S. 238— offences, oie irans- 

, aclicn, test oj — Pa^al Cuac^ Bs. i-i?, 

\ Separate bdntences. 
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CRIMINiL PROCEDUBE CODE, S 239. : CRIKIKS.L PROCEDURE CODE, S. 260. 


The accused was obarged under Ss 500 aad 
506, I. ?. C , bub convicied under 3 500 being 
acquitted unuer 3. 505. Tbe Magistrate 
ordered the compUinan^ to paj compensation 
for bringing a frivolous and vexatious charge 
under S. 506 i. P. C. that the order 

directing the payment of the fine was illegal 
inasmuch as S. -50 of the Cr. P, Gode could 
. only operate where the trial or enquiry ended 
' in the unqualified discharge or acquitta* of 
the accused. 2d Cai od foil. {FiggoU. J". 
Mahomed Ali Khai; v, PvAja Kam singe. 

m Ail. 610=16 A. L. J 49S. 
451. G. lC0a=19 Cr. L. J. 670. 


The real and substanLial test -for determi- j 
ning whether several ofiencas are connected ' 
together so as to hum the same transaction, 
de*pend£ upon whether they are bo related to 
one an-ther in point of purpose or as cause 
and effect or as principal and subsidinary acts^ 
as to constitute one continuous action. 27 
Bom. 135 ref. to. 

When the’ object of an unlawful assembly is ^ 
to cause hurt, then a member of that unlawful ; 
assemblv, if be convicted under S. 12± can- ' 
not be convicted also under S. 323 cr 3, 325 ^ 

read with S. 149 unless he is himBelf proved 1 
to have caused hurt in the course of the riot ; 

(Ahdur Banim and Napier, FL) K:^SHN^ , Ss.250 and 2SZ— Compensation, erder 

AlYAR tJ. M 'w. H 526 > Legality oj— Discharge oj exausea, by 

8 h. W. m. ^ , Magistrate ‘in a case iricFle by court oj sesswn, 

— -S. 239— Jemt trial— Public servants | Several persons were charged before a 

creat nci three yerso^is by tahing money from Magistrate of the first class with an onence 
^iicmumer the pretext oj collecting] Xcund revQ- ] under S. 494 I P C. He aiscnarged tne accused 

, and* ordered the complainant to pay compensa- 
** The Kidkarni and the Patil of a village were ! ticn. Held, that inasmuch as the Magistrate 
charaed at one trial with the ofience of cheat- ; had no jurisdiction to try the ease lit being 
ire in that they conspired to levy extra 1 neither a warrant nor a summons case) the 
amounts of money from three persons who | order directing j^yment of compensation was 
came to pay in the land assessment. Seld^ . illegal; all that the Magistrate could do was 
that the ioint trial was not against law for the j to follow the procedure laid do^ in Chap, 
three ofiences charged were committed in the | X VllI of the Cr. P. Code in which chapter 
same transaction, there being clear proximity i neither S. 250 nor S 2oS found a place. {Knux, 
of time and space, a clear continuity of action i J.) HAIT Ram u. t t j asA 

and a sufficiently specific community of pur- 1 atVr l’ j 706* 

pose. {Shah and Marten, EMPEROB u. i 46 I. G, 260-19 Cr. L. J. 706. 

MADHAV LAXMAN. 20 Bom. L. R 607. 

i S. 250' 


S. 242— Summons case — Whan com- 
mences. See (1917) Dig Col 439; KOTAYYA 
t) YENEAYYA. 43 Had. 977=45 I. G. 257— 

9 Cr L. S 290=19 Cr. L. J- 497. 

Sb. 247 and 269- , . 

tiiahle (1) as summons case and the other as 
wm-rdfit case—Sifigle trial— Order discharging 
accused — Fresh cc-mplaiTtii in respect of ojjence 
coinmiitf€d iuiJie same tvansaction, ij main- 
tainable. ^ 1 . A 

Where, in a case in which a complaint was 
made of ofiences under Ss. 36^ and 504 I.P.C 
committed in the course pf one and the same 
transaction, the complainant was absent on 
the date fixed for the case and the Magistrate 
discharged the accused by an order which 
stated complainant absent accused dis- 
charged,^ held that the order did not amount 
to an acquittal of the offence under S. 352 
Penal Code, and that it was not a bar to a 
fresh complaint in respect of the same offences 
committed, in the same transaction. {Abdur 
Bahim md Napier, JJ.) 

KAICKEB V. SING ARAM M Hud. 727. 

34 H D.J. 369=7 L.W. S20 
(4919} M, W. R. 827=45 1. C, 517= 
19Cr Ii J. 613. 

0 . c tier fcrjmti- 

ficJHe. only when there US a coriiplcic discharge 
or acquiiial. 


^Compensailm Order jer 

1 when to be made. 

I A Magistrate when acquitting the accused 
called upon the complainant to show cause 
1 why an order for compensation should not be 
Com'plcint oJ offences | made against him. On _tba same day and on 


the nest page he recorded the statement of the 
complainant and then made an or.er against 
him'iio pay compensation. 

Eeld, that this was sufficient compliance 
with the provisions of S. 250 of the Cr. P. 
Code. Whevis, J ) EMPEROR u. SaudagAR 
rah. 44 I. C. 972=19 Cr. L. J. 444. 

S. 260— Compensation— Upon whose 

‘ information the accusation was made— Infor- 
mation given by one to another intending that 
complaint should be made Dismissal of 
complaint as frivolous — compensatiou by 
informant — Intervention of third party 
immaterial. See (19X7) DIG. COL. lH , 
EMPEROR V. BaBAWAL SINGH. 

40 All. 79=45 A. L. J. 879=43 I C 108= 
19 Gr. L. •I* 76. 

250 — Ccnipensation— Order for 

when accusation found to be false Fropfieiy 
off _ , 

There is no reason why a case in which the 
accusation is found to be false should 
sidered as being outside the scope of S. 2oo oi 
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CRIMINiL PROCEDORE CODE, S. 253, 

the Cr. P Cods. Where during the course of 
a trial facts come to the notice cf the com- 
plainant which if true would p’-ove the 
innocence of the accused, it is his duty to 
investigate these facts and if he finds them to 
be true to inform the diagistrate accordingly. 
(Maung Kin, J.) A S SHAIK D A WOOD r. 
A. AIaHOMED EBRAHIM. 43 L C. 538 

=-19Cr.L. J. 172 

253 i35 and 4Z9—Dircharge of 

accused Kevhioii — Interference hi; High Ccurt, 
limits of '-Injury to 'person. or property of alien 
enemy — Kesident m Britibh India-^of fence — 
Oomplainthy cdieii enemy residing in British 
India and trading license from lAe 

Oroion— Discharge of accused — Application far 
rev'isicn ly High Court — Hainiaincsbility of. 

The High Court will not lightly interfere in 
revision with an order of discharge under S, 
253 of the Cr. ?. C. at the instance of 
private parties. Where the order of discharge 
is based on a consideration of all the piosecu- 
ticB evidence and there is no Question of any 
evidence having been shut out os any illegality 
or irregularity in the procedure of the lower 
Court, the High Court will not in revision sat 
as'-de the order of discharge though it might 
have come ‘to a difierent conclusion on the 
evidence. 

There is nothing to warant the view that 
an alien enemy has no right to compiain 
E gainst crimes directed against his person or 
property or that a subject of Kis hlajesty can 1 
with impunity violate the provisions of the 
Penal Code simply because the ofience is com- 
mitted in respect of the person or property of 
an alien enemy. 

When an alien enemy lesides in British 
India by license of the Crovm he stands on the 
same footing as an alien friend or an ordinary ! 
subject of the Crown, so far as the right to ; 
maintain actions is concerned, the right of ^ 
suit being incidental to the right to the 1 
protection of the crown, ; 

The complainant, an alien enemy residing in 
British India under a iicenso from the Crowa^ 
filed a complaint against the accused charging 
him with cheating and criminal breach of | 
trust The accused was discharged under j 
S, 253*Cr, P. Code, whereupon the complainant j 
applied to the High Court in revision to set j 
aside the order of discharge. Hurhig the | 
pendency of the application the license of the .1 
- compla nant was cancelled, he was himself i 
interned, and his property became vested in the ' 
custodian of enemy property who applied to 
continue the application for revision. 

Held, that under the provisions of 3. 4S9 
of theCr. P Code, the High Court could 
dispose of the application for revision notwith- 
standing the fact that the original applicant 
became an alien enemy during the pendency 
of the case in the High Court. wHumaxa- 
dwami Strsin, J.) Mellob ai Muthiah 
CHETTY. 36 H, L. d, 518. 


GRIMiRAL PROCEDURE CODE, S. 2S3 

Sg. 253 and 437— Farther enquiry 

after order o: discb.arge— bf tica to accused 
necessary- See CH. P. CODE, Ss. 137 AKD 
253. $ Pat. L. W. 226. 

Ss. 254, 347 and 215 — Magistrate hav- 

; ing power to impose the m.asimum sentence— 
ccmrcittal to Sessions —Legal; tv of See Cr. 
P. CODE, 33 215, 25i and 3l7. 35 L. J 559 

; S. 2S0 ii)—clause'^ id) orH C)— 

j Summary trial — Vclidity Hense Breaking 
'■ laiih intent to ccvimit theji -it.f Commission of 

1 ihejt. 

Though the ofienee of house breaking with 
intent to cemmit theft is triable summarily 
by reason of Cl. I S. 260 (1) Cr. P Code 1S3S, 
it cannot legally be so tried if theft was 
{ aetualty committed and the value of the pro> 
i perty stolen exceeds Rs. 50, Cl. (d) being 
■ operative in such a case. 

j‘ Summary procedure is inappropriate where 
j the circumstances, alleged indicate that a 
! very serious ofience hag been committed, 

\ (Drake Drochnen J. C.‘ DipCHAND ’j. Em- 
IperOB. 14N. L-R. 190= 

IS I C. 343=59 Cr. L. J. 1003. 

S. 263 ih.]— Summary trial — Duty of 

magist nde —Fin ding Ofid reasons ic be clearly 
$tai ed—Be v ision. 

The finding and the reasons required to be 
recorded under S 2oc (h) of the Cr. P. Code 
should be so stated that the High Court in 
revision may judge whether there was auffi- 
1 cient material before the Magistrate to support 
' the conviction (healc Prasad. J Janakidab 
V. RAGECh’ATK LaL. 46 I C. 303= 

19 Cr. L. J. 719. 

— Ss, 284 and 285— uith assessors 

--Absence of cue assessor— Person not in the 
list acting as assessor — Trial if valid. 

Where one of two assessors who had been 
summoned to assist the Sessions Judge in a 
trial for forgery was absent on the day when 
the trial opened, and the Judge ordered another 
person who was not on the official list of asses- 
sors to act as assessor, held that the trial was 
illegal. 8 I. G ST4 and 35 Ail. 670 foH. 
[Alldmon and Jwala Prasad, JJ.) BaIjAK 
SINGH V. Emperor. 3 Pat. L. J. 14i = 

44 I C 587=5 Pat. h W- 16= 
19 Cr. D. J 3S3. 

— Ss* 289 and 527 —0??z,iss;o ji by the 

Judge, to cTd on accused io mzter his defence— 
Aflcre irregularity- 

The omission by the Sessions Judge to eah 
E upon the accused to enter on his defence is a 
I mere irregularity and is covered by B 537 of 
I the Cr. P Code, unless it is shown that the 
( accused has been prejudiced thereby. {Baner- 
i ieaandWdsKJJf) PRBMGIR 1? EMPEROR, 

; ' 16 A. L. J. 41=43 1. 0. 785. 

‘ =19 Cr. L J. 209. 
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CKIMIKAL PROCEDURE CODE, S. 2S7. , CRIMISAL PRODEDDRE CODE. S. 307. 


297 and 29S— Trial by jury or 
assessors-Duty of Judge-Private detenos- 
Niceties cl t-he law relaSing to, to be explained 
to jury or assesois. See PENaIj CODE bS 99, 

U7. US ETC ^ ^ j 

-Ss. 297 and 298— Trial by Jury- 


Direction— confsssion of accused before police 
leiied on a« evidence—Functions of judge and 
iury as to tiie evidence— Direction of Judge to 

bfe sober and impari'ial See CRIMINAL TRIAL 
be sober ana unp^^ ^ ^ ^ 213=44 I. C. 321. ! 

! 

-S. 298— Trifl? by jury— -Judge' s c}i--rge \ 

X)tdy of J udge— Misdirection and noH-dim--* j 

lion— Document admitted m eidde^ice uith'un \ 
objection— Omission^ to draio attewion <>o , 

statutory yresuniyiion—Efject cf, i 

Where a document, which is not per se in- 
admissible is admitted by the Court m a 
criminal trial without formal proof of execu- 
tion and the accused omits to take any 
obi6ction,he cannot afterwards, in appeal 
impeach the verdict of the jury on the ground 
that the document had been admitted without 
formal proof. 

A parcha slip granted in the course of 
^rvey proceedings is not a public document 
and is madmissible in evidence to prove .r.le 
or possession The Judge in a ^ ctimima unal 
is competent to dro w the attention of the jury 
to the fact that the parcha shp was granted to 
a particular person as a fact relevant to the 
question of possession 
The omission to draw f 
jury to the provisions of d. 103 B, 

. Act and the presumption arising theretrom 

■ does not constitute a serious error on the part 
of the Judge, where the point has been 
thomughly discussed by Counsel and the jury 
are under no misconception regarding it. 

Where there is no evidence of a particular i 
matter, it would be an error on the f 

Judge to lay down the law to the jury on that 
matter, which is not a matter legally and , 
propscly before the Jury. j 

The ability of tbs Oonasel engaged in the i 
defence does not relieve the Judge of his task, | 
which the law imposes upon him, of fuUy and i 
fairly ch .rging the Jury. At the same tame it ^ 

is reLonable that rhe 

aecount the eliboration and the skiU of the 
Counsel. I 

■ - Per Thor. hill. J-If m ^ oriminaltnal | 
eyidence has been admitted whroh sho^d have ] 

' blen rejeered, it is competent to the High 
Ctourt to consider whether, after esoludiag the 
evidence wrongly admittea, the rest o. the 
evidence is suSeient to ‘ 

iMnUich mid 1“ Cr D J aSp\ ’ 

-tJ. EMPEEOE. 47 1. b iJiS— Iw vr. u. u. Qq»p, , 

^ 303 — — Beiireineni to consider ; 

' —Cofurn'iinication ubrft siranger before delivery . 


j cf verdict — Verdict if to he set aside — Preju- 
dice to 6CC'U.ujc! . if a necessary clement for 
upsetting verdict. 

WTiere after the judge’s charge to the jury 
had been delivered, the jury retires to consi- 
der their verdict, and a parson other than a 
juror spoke to or held a cominunic ition with 
a member of the jury without leave of the 
Courii. before their return and their delivery 
of the verdict. 

Eeld, that the verdict should ha sat aside. 

Having regard to the terras of S. 300 cf the. 
Cr. P. G ; it is not necesiary or relevant to 
consider whether the irregularity has in fact 
prejudiced the accused. 

The course to be adopted by the court vrhen 
the jury retire to consider their verdict after 
the charge has been delivered, pointed out. 
i iSandersen, C. J- c.nd Beochcreft , J.) 

i BEN'MABHAli KUNDU r E:^IPEROR. 

I 22 C W K 740=27 C L J 553= 

i 48 I. C. 513=19 Or. L. J 737. 


S. ZQl—Jury—yerd%ct oj—Eo inter' 

fere^vce by High Court udwn verdect not 
perverse. 

Where the accused were tried on several 
charges and the jury unanimoasly found them 
not guilty on all the charges but the Sessions 
Judge not accepting the verdict as to some of 
the charges referred the case to tha High 
'Court, 

Held, that in the circumstances of the case 
the verdict could not be said to be perverse or 
erroneous and the accused should be acquitted. 
u hitty and Sniither, JJ.) ASGHar ManDAL 

EMPEROR, 22 C. W N. 811=48 i. C. tOO. 

-S. 307— Reference to High Court- 


Acceptance of verdict of jury ou some charges 
and reference to High Court on others— High- 
Court, if can consider entire evidence in rela- 
tion to all charges— Procedure of High Court 
in testing verdict. See (1917) DIG. COL. 116 
PMPilROR T- ANNADA CH.ARAN ROY. 

21 C. W‘ 135=39 I. G- 635= 
lOCr. L. E. 103. 

-S- 3G7 ' — Reference to High Court, 


when to be made. 

It is no longer the la w that before making 
a reference under S. 307 of the Cr. P. Code, a 
Sessions Judge must be satisfied that the 
verdict of the Jury is perverse. It is sufficient 
that he should ba clearly of opinion that a 
reference is necessary for the ends of justice. 
(Teunon and Heivboidd. J J.) ISMAIL SaRKAR 
V emperor. 16 1. C. 845=19 Cr L, J. 8d0. 

■ S. 307 — Preference io High Court by 

' Sessions J'udge on disagreeme^ist iviVn. jury — 
j Scope of High Court's Znierf erence . . 

■ The accused was tried on charges ■ under Ss. 
396, 4il, 412, I. P. C., and found not guilty 
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CRIMINAL PROCEDURE CODE. S. 309. 

by a maiorlty oi tbs Jiiry. The Se“3ion3 Jua.^e 
disagreeing with the -Tary referred the cisa to 
tha High Court under S. 307 of the Cr. P. 
Code. The High Court on a consideration or 
the evidence held, that the guilt of the accused 
was not proved beyond reasonable doubt and 
acaulfcted the accused. [Teu-i'^n C',id Idevjbould, 
jf) Emperos V. Chanoo Lal Eania 

22 C. W N. iC2S. 

— — — ^S. 309— H.ssca;sor.5 — DeiTcnw of opinioji 
by— 'Judge delivering Judg rncut after priViJeiy 
visiting Icmlity. 

Under 3. 309 (2) of ths Cr. P. Code a, Sessions i 
Judge is bound to give judgment aftei’ the 
assessors have given rheir opinions and ha is 
not competent to take into account his ob- 
servation of the iocalitv where the crime was 
committed and which is visited by him alone 
after the assessors have given their opinions 
tTwerraev, and Parleit JJ ) Deya EPtIPEROR 
9 L.' 3. H. 8S=43 I. C. 86=19 Gr. L. J. 5^. 

Ss- 337 and 3Zd—Apprcve^r— Trial of 

— Legality— Ab^ nee of formal lijctlidrcwal of 
para on— Effect forfeiture of poy'don-Validity — 

C c7iditions , 

Under the presenter P. Code of 1393, 3, 
339, as a preliminary to the trial of the appro- 
ver it is unnecessary that there should be any 
formal withdrawal oi the pardon and there* 
fore an objection that the porcion has been j 
withdrawn by an unautborisai Magistrate is j 
of no avaiL | 

Held, that an approver who hard screened 
one of his 1 accomplices is liable to have his 
pardon forfeited notwithstanding that ha 
helps to secure the convictiou of the other 
three. {Le Rossignol J.) SOBAJ BHAN v, 
EMPEROR. 2$ P R {Cr) 1913 ! 

=36 P W. R. (Or) 1918= ! 

MV C. 442=19 Cr. L. J, 926. i 

S. Zi2~D'iUy of Court to qui^iicM accused : 

after examimtion cf ‘yrosecidion ivii^esses— 
Failure to perform — Effect. 

The duty imposed upon ths Court by S. 312 
of-the Cr P. Code to question the accused gene- 
rally on the case after witnesses for the prose- 
cution have bean examined and before he is 
called on for his defence is mandatory and not 
diacrationary and the omission to perform 
such a duty must bs presumed to have preju- 
dreed seriously the accused and necessitates a 
retrial. {Scott Smith J) GHUBLA EMPE- 
ROR. 1 P- R (Cr) 1913=44 i.C. 184= 

IS Cr L. J. 280 

— Ss. 342, 364 and S37—AIagi strata’s 

failure to examine accused— Not a mere 
irregularity. See (1917) DIG OOB. 447. 
EMPEROR V Nga Po Mya. 11 Bur L T. 

134=42 h C. 176. 

S. 3^2, CL {^) -Oaths het iX of 1ST3). 

' bS,5 ^Accused, competency of io give evidence. 

' 27 


CRIMINAL PROCEDURE CODS. S. 345. 

Although the Evidence Act is sheni as to 
the competency of the ceoused persons as wii- 
I nesses yet in view oi the pr.-.visivns of 3, ,5 cl 
the Indian Oaths Act and S. ?.l2, ci. (*' of the 
Cr. P. Code an accused person actually under 
; trial cannot be sworn as a witna^o. and if tw’o 
' cr more persons are being 'jcintly tried none 
of them is a competent witness for cr against 
the other. But if the two parsons accused of 
complicity in the same matter ace tried sepa- 
rately each is a eempetent vdiness at tba trial 
of the other. (Tcu^ton end Rich^crd^^rti, JJ ) 
Akhoy Kumar av Emperor. 45 Gal. 720= 
22 C. W N 405=27 C. L J Sl= 
45 I. C 999=13 Gr. L. J, 653, 

— — S. 344 — Ccr.is cf adjciLrarnem—Ordcr 
v:hcn io he made. 

A Alagistrate in granting adjournment of 
a case, can under 3. .344 or theCr. P. Code, 
1S93, order the costs of the day to be paid by 
the party applying for the adjournment in 
those cases only where the circamstarices are 
exceptional and where for soma reason or 
other the ordinary every day methca ofeon^ 
ducting criminal cases must be departed from. 
{Hcaicn and Shah, JJ.) ABDUB' RAHIMANr 
In re 42 Born. 2S4 =20 Bom. L. B. 124= 
44 L G. 342=19 Ci*. L 3. 328. 

S. 345 — CompasUion — Comprouise pe“ 

tition filed ichen fudgnh^7ii being lerdten, if 
may be rejected, 

A case may be compromised under 3. 315 of 
the Gc. P. Code at anytime before santenca is 
pronounced; and a Alagistrate cannot refuse to 
accept a petition of compremisg filed at the 
time when the judgment was being written. 
IChiihj and PdclzcJdson JJ.) ASLAM Meah 
V. Emperor. 43 Gal. 816=22 C. W. K. 744= 
23 0 L. J 261=56 1. C. 523=19 Cr. L J. 752. 

S Z^^—Ccviiposhion 'irdh one of Vie 

accused— Elf ect cf. 

The composition of an offence with one of 
several accused persons under S. 3±5 of the Cr. 
P Code docs not have the effect of acquittal 
i of all the accused persons. 7 C. W N. 17d diss. 

1 [Avling avA Sadasica Iyer, Jj.) Muteia 
Naik IV Emperor ' 41 Mad. 323= 

, ' 431.0.592=19 01*. L. J. 176. 

I S. 345 — C ornpounding cffences— 

! C imposition out cf court— Oc'mplainont resil. 
i ing fro'm ogreemeni before heaHng, effect of — 
Ccf-fi position before complaint is laid cr 
I proceedings taken in Cotcrl if talA, 

The composition referred to in S 315 of the 
Cr. P. Coda is not limited to acta done in Court 
nor io eases in whaoh the parties continue to 
be of-the same mind until the case comes on 
for hearing before the Court. Once there has 
been a composition of an offence compound- 
able under the Cr. P. Code the matter is, at an 
end aad the' person injured cannot afterwards 



419 


THE YEARLY DIGEST 


420 


CEIKINAL PIROGEBUBS COm, S. 3i3. 

effectively resile from the agreeineiic, Ii he , 
chco;es to cl o so, it is for the Court to enquire ■ 
inij the allegation of the accused that the 
offence '^as f'ompounded out of Court and if it 
liuds that it waa sc compounded to acquit 
the accused under S. 34:5. 39 ?.L 946 foil. 

A lawful composition of a compoundable 
odence can be made even before a complaint is 
laid or proceedings are taken, in court, by or 
at the instance of the injured parson, as re- 
gards offences which can be 'compounded only 
with the permission of the Court, the operation 
of the composition is suspended until the 
court sanctions it. K^ir v. Lee-manQ Q. E. 380: 
Ike Queen v. Burges^i 16 Q. B D. l4l ref 
{Abdur Bakwi and Ahpzcr, JJ.) EUiTARA^ 
SWAMI CHETTI V. KUPPUSWAMI CHETTI. 

41 Mad. 685-34 M. L. J. 217^:= 
23 M. h T. 24G=: (4918) M. W. N- 493= 

7 L. W. 274=44 I. C. 533=19 Or. L. J. 339. 

S. 345 \!t)-~B'rolimiiQn—Sc<y^e of. 

The prohibition contained in S. 345 (7) of 
the Or, P. Code is a perfectly general one, 
which governs the composition of offences 
whether any steps to prosecute the alleged 
offender have been taken or not. [Drake Broke- 
man.J.C) Warisali t?. Mahomed azi- 
MULLA khan. 46 I. C. 424. 

Ss 346, 35o and BZ7— Transfer of case 

frow^file of Magistrate not competent to try it 
— De novo tr^al-- Accused, if can waive right — 
Etide^ice recorded by Magistrate incompetent to 
try the case. 

Where a ease is transferred from the file of 
a Magistrate who is not competent to try it 
under S. 346 of the Or. P. Code, there must be 
a trial de novo of the whole case, and the 
whole of the prosecution evidence must be 
recorded afresh. In such a case the accused 
have no power to waive their right to a trial 
de 9WV0. The evidence recorded by the Magis- 
trate from whose file a case is transferred 
under this section, having been recorded by a 
Magistrate who was not qualified to record it, 
cannot, be taken into consideration by the 
Magistrate who actually tries the case. 

The failure to hold the trial de novo in such 
a case is an illegality which vitiates the trial 
and not merely an irregularity covered by 
S. 537 of the Cr, P. Code, [hnam, J.) AMBICA 
Singh v. Empehob. 5 Pat. L. W. 40= 
45 I. C. 673=19 Ct. L. J . 625. 

Ss. 35C and 16— Applicability 

Difference of opinion ' between Honor 
Magisirate trying a case — Case referred to a 
Magistrate umer framed uuder. IQ— 

Where a case in which there was a 
differertoe of opinion between ths Honorary 
Magistrates was referred back »undet the rules 
framed under S. 16 oE the Or. P. Code, to ths 
^nb-Divisional Ofljcar the provisions of S. 350 


GBIMINAL PROCEDDKE CODE, S. 350 

cl the Cr. ?. Code, apply to the case, so that 
the dilagistrate dees not act without jurisdic- 
tion It in the absence f a demand for a 
de novo trial on the part of the aneuaed he 
hears arguniauts and passes judgment without 
holding a </^ jiC'Z'o trial, \bnmy mdWahn^- 
ley. JB.) Ch.u;d TaraFDAB r.' Shamsbes 
Fakir. 44 i. C, 328=19 Cr. L. J. 312. 

S 35C~-Crnsfis to exercise jurisdiction 

therein— i\[agistrates — irc Jesfer —Case transfer- 
red from one Magisiraie to onoiker — De novo 
trial — Jwrisdiclion. 

S. 350 of the Cr. P. Code applies as much to 
cases in which a. Magistrate C8a=es to exercise 
jurisdioticn so far as the particular question is 
concerned by reason of its transfer t. - another 
court as to eaces in which the Magistrate 
ceases to csercjse jurisdiction by reason of his 
own death or transfer to another post. 35 Cal. 
457, 39 Cal. 781 and 32 Mad. 218 foil. [BiggoU 
and Walsh, JJ .) BaM D ASS r. EMPEROR. 

40 All. 307=16 A. h. 3.217= 

44 I. C, 682=19 Cr. L. J 378. 

* 

S. 350 — Scope of — Statement by 

pleader of accused of his intention v.>ot to 
apply for re-hcar hna—Suoseguent demand by 
accused for trial de novo— A^o waiver. 

The general rule is that the decision as to 
the ‘ innocence or guilt of an accused parson 
must be by the Judge who has heard all the 
evidence. 

S. 350 of the Of. P. Code introduoea an 
exception to this general rule and the exception 
should not receive a more extended interpre- 
tation than its actual words clearly justifyt 
Where therefore a case which had been 
partially triad by one court was transferred to 
another court and during the arguments on 
the transfer application, the ple.^tder for the 
accused stated big intention not to h.ave a 
de novo trial in the court to which the case waa 
transferred and subsequently the aeous^ 
demanded a trial de novo, held, that there waa 
no waiver of their right under S 350 and that 
there must be a denovo trial. [Kotwalt 
A. J. C.) J ANGIE AL BMPEBOE, 

45 I. C. 99a=19 Cl?, h. J. 657. 

— 3. Transfer of trying Magistrate 

— Demo VO trial — Frocedure, 

In a criminal trial the Magistrate was trans- 
ferred after the prosecution evidence was heard 
and a charge framed. The accused claimed a 
trial de. novo before the succeeding Magistrate. 
Thereupon the witicesses were resummoned, _ 
their statements were read over to them and 
they were further croas- examined. No fresh 
charge, waa framed not wag the accused examin- 
ed by the Magistrate ; 

Held, that the provisions of S. 350 of the . 
Gr, P, Code were not complied with and a new 
trial must be ordered. 2 D- B. R. 17 ; 12 
C. W. K. 133 rel. {Itai>ifison, J.} HnIH YIN v. 

■ Than Pe. ll Bur. L. T. &8=44 L C- 337. 
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CRIMINAL PROOEDURS CODE, S. 350, 

S. 350 of Q:^i,^-ate — 

Ca.ce iancu^ D:. ^Car.islraic — Ap^lzz: 

of Vac 3t'cito?i. 

On the death of a Magistrate empowered 
under S. 30 of the Cr P. Cr'do, the Dr. 
Magistrate being the erdy remaining Magis- , 
trata, in the District having povrers under 
that section, took upon his file a case which ■ 
was being tried by the deceased : 

Held^ that the Dt. Magistrate must be . 
regarded as having succeeded the deceased i 
Magistrate under S. S50 (1) of the Gr. F. Code. ■ 

A liberal construction ohould be placed upon ; 
the provisions of S. 350 (1) of the Cr P. Cede 
7 G. L. J. ISS : 3-2 Mad. MS : 39 Cal. Toi roll. ' 

' 1 N. D. Pu. iS7 dist, {Brahe SroUmar., /. P.) : 
GOEELAL y. EMPEROE. I. C. 239— 

19 Gr. L. J. 705. 

-Ss. 35S and -'Recording^ of evi- 
dence in ether tlz-an court 'language — lilcgaiiiy. 

The direction contamed in 3. Sdd of the Cr 
P. Code is mandatory. The recording cf evi- , 
deuce, rherefora, in a language which is not , 
the language of the Court, is not merely an ' 
irregularity but an illegality which vitiates 1 
the trial. Even if it is an irregularity it is ' 
so grave and material that it cannot be cured s 
by S. 537 of the Code [Jivala PrtisaV,J.) \ 
Janei Peabad I’. Emperor. ^ 1 c. 827 i 
=19 Gr. h, J. 235. ■ 

S. 360 — Depositions —Reading over 

— What amounts to-Cr. P. Code, 3. 107 — Case 
under — Procedure as regards reading over of 
depositions. See PEKAL CODE, 3. 19S. 

<1913} Pat. 13. 

£. Zo2—Didii vj hfagkirak in a case 

coming under y to take fiote of all fajcL. 

It is the duty of the Magistrate in a case 
which comes wirhin 8. 362 of the Cr, P, Code 
to take a note of all the material facts whether 
they appear in the course of the esamination- 
in-chief or in the course of cross esamination. 
iS&^idersG7i. C, J iy.7id BeaVicrofi, -7.) AH 
POONG V. Emperor, 22 G, W. N, 835= 
28 G, L. J. 105=53 I. C 505. 

— ^^7^Jicdgruent— SeccraJ accused — 

Case of each to be separaiclg discicssed. 

Where several persons are charged with an 
ofienc^ the judgment of the court should con 
tain a discussion of the evidence as against 
each accused. {Kumar asujawi Sostriy T.) PEUD* 
METSA TlEUMAXiAl RAdU EMPEROR. 

5$ L C. 50=19 Cr. h. J. 258. 

S«. 369 and 539— iteviVMn — Order re- 
fusi^ to grant sanciion-- Appeal against to 
f)i. Magistrate — Order of temporary dismissal 
of appeal sub sequent order cj Ds. Magistvade 
^ahiing sanclimi---niegal. 

^ One E. hied a complaint against E, under 
S* 106 of the I, p. Code. It was dismissed by a 


CR PROCEDURE CODE. Ss, 395 E UG. 

Bench oi Monorory M^gistratas. B applied to 
them for sauc'ion tc prosecute E. which appi;- 
cutici: was lefusod. In the luruntime E sued 
o to recover the money in respect si which ha 
bad complained .sgam-t E. Daring the 
pendency of the suit B appealad to the Dt. 
Magistrate against the order refusing sanction. 
The Dt. Magistrate dismissed tne appeal 
till the suit vvia decided. When the Civil 
Court decided the suit against 7^. B. again 
moved the Dt Magistrate whe granted the 
sancticn sought for and sat aside the lower 
court’s order '.—Hela, on revision that the 
order was lUegi!. District Magistrate having 
become functus ojficic with respect tc vhe 
appeal when ha dismissed it. Temporary 
dismissals of apnoals are unknown to the law- 
{Vu'ibalk K) EAP.nliv u BlNDRABAd^'. 

16 A. L. J 210=54 I. C. 5S2= 
19 Cr. L. J- 353. 

Ss. 369 and 116 ■— Revie:r c/ order 

uToUr S. liS. not compcic-nt — Covrection of 
; Clerical errors. 

Orders under S. 146 of the Cr. ?, Code 
cannot bo reviewed by the same Court, though 
clerical errors may be corrected under S. 369 
of the Code. {Vinzla Prasady J.) LaceHI SEsGH 
V. Bhusi Singe. 43 I, C, S17=19 

Cr. L. d. 225. 

365— Tridf of, offence under d. 397 

I. P. C .—Sentence passed on charge-g-PuTVi&r 
j triai in the same case in course of the da^ 
on 0 c'hatge under Sse7b a::d d7 d-^Senience — 
i Legality. 

The accused was charged with an ofcence 
punishable under S- 379 of I. P. C. and also 
under Ss. 75 and 379 of the cede. At the fecial 
, before a Session Court by a Jury the Isirncd 
Judge tried the accused on the hrst charg 
alone and convicted and sentenced him. Xho 
• further cnarge of previous convietions was 
nest inf|uiied into and the accused was again 
sentenced on that charge. Ou appeal; — 

Held, that the aabsequeut proceedings with 
reference to the charge under S. 75 cf 1. P. C, 
was net valid, because after iba judgment 
including the sentence was pronounced in the 
trial on the drst charge, there was no power 
to review or alter the s'j.me under S . o69 of 
the Cr, P, Code. {Beaton aiid Shah, JJ) 
EMPEROR r, MabI PABSU. 

42 Bom. 202=20 Bom U. R. 87=44 L C. 

183=19 Gr, L. J. 279. 

Ss 396 and iidSad-^cbject of — 

Deienimt of accused rlurhig pendency of 
securMy p'oceedings *— Bemand of heavy 
security— Unfair trial — Order quashed, 

I When a man who is arrested is cot accused 
I of a non-bailabla ofience, no needless impaE- 
\ ments should be placed in the way oi his being 
1 admitted to bail. The intention oi tha law 
1 andnabtedly rs that in such Aliases the man is 
j ordinftniy tor he at liberty, and it is only it he 
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QHmiNiL PROCEDURE CODS, S. 397. | CRIHIN.4L PROGEDURS CODE. S. §03. 


i-’-’iiable lo raruish such rcodaraie sacuriL5-, ' polios— VVithdrav.-al ol proaection by the Pubhc 
^ f anv as is reouired of him, and as is suitable Prosecutor before service of summons on accns- 

- — i-- u'_ ' — Complaint by aggrieved person on the 

same facts charging accmsed with ofience under 
S. ill. I. P- C—Ac(nrfr,ls acquit— Difierepa 
cf opinion between two -Judiies of the High 
Court in a Criminal Revision case — Procedure. 
S^e (1917) BIG. COL. 152; DL'DEKLLA LaL 
Saeeb Inn'. 40 Had. 976=^33 H - L. J. 

121=22 M. L. T. 69=S L. W. 175= 
45 I C, 251=9 Cr. L. R. 422=19 Cr.L. J. 501. 


for the pui’oese of securing his appearance 
before Court pending enquiry, that he should 
remain in detention. 

The applicant against whom an order was 
passed under S. 112 of the Cr. P Code to give 
his own cognizance for Rs. 10^000 and one 
surety for Es. 5,000 was during the enquiry 
ordered to be released on bail if he furnished 
his own recognisance for Rs. lO.OoO ana^ a 
sarsfcyfor the same amount. Owing to his 

inability to find out the surety he was kept in __ ___ 

custody during the important part of • -^Conviction on oic oJwrgc, if bers sub; 
enquiry which resulted in a ;fiiial oraer ag<a-insfe { on separate raid disihia charge C 
him. On application to the High Court : 

Held, that the order should be set aside as 
the applicant had not had a fair trial. (Eeatoii 
a.1kl Shah, Jj.) EMPEROR V- KlB HASHAMAm 
Mrs KASA3IALI, 20 Bom. L R- 

44 I.o. 315=19 Cr.L.J. 329. 


-Ss. 403 (1) and 23G- 


3 . ‘^TtSoncurreni sentences oj ini- 

prisotunent — SepciYCtte trials on the satne dap. 

An order that sentences of imprisonment 
passed upon an accused in two trills held on 
the same diy should run concurrently is not 
illegal for until an accused has actually passed 
in the jail he is not undergoing a sentence of 
imprisonment within 3. 397 of the Cr P. ^^cie 
(Knox, J.) Makhan u. j’ 207 

____S 397-' ' j ranael^lFdoubT rsToIha’ ^o2ences they 

meaning of-bantenw of constitute S. 236 has no application. (Jii'ala 

is implied m— Detention in Civil prison | Hayat Kean u. EMPEROR, 

whether amounts to imptisonmei^— Prisons j . ■) 43 i. fl. §09=19 Cr D. J. 121 

Act. S. 43 — Burma ’Jail AXanual, R. ooo (o). [ 

See. {'-Sid) DIG COL. 508. SHIN TAUNG J. ' ^ - r,- / 

Emperor iO Bur. h T. 266=36 I. C. 160. j — — s. 403 (i)— Autrefois acquit--^ mi 

j irid void abiniiio for wmt of complaUii — 
Fresh trials if barred. 


• Amir ef CIS acquit 
ssnuent 

^ -Ccnyieci- 

ed transactions. 

A conviction, under S, 352 of the Penal Code 
on the complaint of A is no bar to the trial of 
the accused under Ss .147 and 323t I. P. C., on 
the complaint of B, that .the accused ^ were 
assaulting A when he interfered and tried to 
stop them and that thereupon the aroused 
turned upon B and beat him. 

In order to apply S 403 (1) of the Cr. P. 
Code it is necessary lio sea whether under S. 
235 of the Code any claai'ge in the previous 
trial could have been framed for the oidences 
i for which the accused is sought to be tried at 
I the second trial. S. 236 of the Code only ap- 
1 plies when the act or a series of. acts is of such a 
nature that it is doubtful which of the several 
1 offences the facts would constitute. Where 
the facts disclosed in the, previous trial leave 


_ — S 0 , and 247-'Autrefois acquit 

on default of prosecutiou—Eresh Complaint , 
on the same facts -Trial not barred. See j 
\1917) DiG.GOL.4o2; KOTAYYA id YenKAYYA. j 
40 M 977=45 1. C. 237= ! 
9Gp. li R 290=19 Or. B. d. 497. | 

g. 403— iiiifn’/ph? acquit ---Previous^ 

trial on charges tvnder Ss. 330 I- P- , 

C. if bars <uosegtie7it trial wider S. 54 A. of j 
the Calcutta Police Act. j 

The petitioner who was found in poasesaion ! 
of a qaantitv of jute was tried on charges i 
under Ss. 380, 411 I.B.G and convicted by the 
Magistrate, hue acquitted by the High Court. 
He was again placed on his trial under S. 54 
A of the Calcutta Police Act in respect oh the 
same act Meld, that the subsequent proceedings 
were barred by S 403 Cr. P. Coda. {Riclwrdson 
mid Beaclicrofl, JJ.) MANHAEI ChowDHE^ 
t?.EM:RSBOB- 45 Cal 727=22 C W. H. 199 
^27 C. li. d. 454=43 1. G- 644= 
19 Cp. L. i- 195 


C^s 


Ss ' 1-03. 429. 439 and 494 — Summons' 

tre6pa53“-'Chaige sheet by 


The phrase “has ojioe bean tried by a Court 
of competent » jurisdiction' ’ in S 403, aub- 
section' (IJ of the Gr. P. Code, is not one 
which limits the appUcation of the provisions 
to reasons a^eeting the nature_ or ordioary 
powers of the Tribunal. It is wide enough to 
cover a case where the first trial was ab initio 
void owing to the absence of a complaint. 

In such a case, therefore, S 103 (1) is no 
bar to a fresh trial of the accused, (Findlay 
QlA. J. C.) isANAK Ram r. Emperor. 

' 46I.C. 716=19 Cr.L. a. 796. 

‘S. 403 . ^l--Acqutitai on a charge under 

S. 465, L P. d. if bars subsequent tried for 
qffe^ice iindcr S. 167 . 

A psrfion tried and acquitted on a charge 
1 under S 465 of the IPC may on the same 
1 facts be committed to the Court of Session 
j for trial for an ofience under S 467 on the al- 
1 legation of the prosecution that the documpt 
I to have bean forged is a valuable security. 
'■ Such a case clearly falls within the purview of 
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CRIMIHili PROCEDURE COOS, S. ^CS. CRIMIKS.L PROCEDURE CODE, S II/. 


S '103 111 of tha Cr. 1. Code ‘Vid 

Sm^thcy JJ.i ABDUL HAKIII KHAK PM- 
PEBOB. M I, C. 740=19 Cr, E.J. 338. 

-s. W8— Appeal— Aggregate sentenc^ 


— Consecutive and not concurrent sentences- 
Concurrent sentences— While sentence not 
exceeding four years-.b5o appeal, bee OR. i 
CODE, Ss. 35 AND 408. o Pat- h- 

'Ss 40S and 408 — from u ot-f'.- 

victicr, from the .tlssf. Sessions 
moiioiinf Asst. Sessions Judge to Uie posUion 
of tJve Sessions Judge oe Jo re Juuuj 0 / ^ 

eppeai -- Practice - Stay 0 ; iw. 
appo-intnic/it of successor or rajeaence .i* ‘■ty '■ 
Court. ^ 

An appeil irom a conviction and sent sue e cu 
an Assistant Sessions Judge, ^vbere rhe^senrence 
ia l6s^ tlian four vears’ rigorous inipnsoninent 
lies to rhe Sessions J^^ge fud the ^Bere facv 

ibat betore the appeal iS ^aa, the ^ssi^wnt 

Sessions Judge is promoted to Position . 
Officiating Sessions Judge, does^not entitle u^e , 
accused to appeal to the High Court ^ ^ ; 

In =uch a case the appeal should be filed in 
the Sessions Court and the Officiating ^ udga 
should either send it to the Hign Court tor 
disposal or postpone the hearing 01 n uouii the 
xecurn of the Sessions Judge. [Boe crud 
jj.) GABXB Lad v. Emperor. 

' 3 pat. L J. 192=3 Pat U W 24- 

U 1. G. 970=19 Cr. L- J- ^^2. 

Sa $03 and Joint trial of 

several persoM^-Sor.ie accused rcceiv^ig^^^^ 
appealcJolc scntenc^s-Ajopeal hy t..e ccCum 
receiving appealable sentences-- AppeUaXb c^u? t. 
if should examine the c<tM of the former. 

Where certain accused persons were awarded 
non-appealable sentsacea by a First U3S= 
Magistrate in a criminal trial - 

Sold, that the language of S il3 oi the Or 
F. Code was imperative and took away t e 
right of appeal in such cases and that cUe 
accused could not require that- 
of the fact that they were tried ^ 

some other persons who received appealable 
sentenoes and who in tact ^ ^PP«^ 

thereirom and the Apeellata Gonrt need no. on 

such appeal consider or asc^ne she ca=6 ai 

such first-mentioned accused 

J. 837 and 16 M. D. T. S3 
. Napier, 

551. C. 327=19 Or. D. J. 623. 


^‘"me’^'' Oi the fine. J.) r..HUDA 

BAKSH k E-PCROB. 19 ?. R. ^Cr } l9iS- 
33 P. W. R. iCr.) 1918= 
46 i. C. 5ifi-l9 Ct. L. J. 742, 

„ — — — S. Ml—Ac-vuiiiai appeal eguirs.i— 
Du ip at cppD.ato ':ouri ho or mg the appeal 
c<iKcl 2 Lsiim ijJ jaci by the firsi Cciiri, vatue 

; 

' Where the findings of fact ct a trial Court 
! are in favour of the accusscFs innocence a 
: Court of appeal will net in an appeal against 
: the order of acquittrd interfere \yith the verdict 
! unless the indieati -ns ci mistake in the ;;^Uh.g- 
■ ir^^nt of the lower court are obvious or evidence 
33 to the accused’s guilt is too strong te be 
' rejected. It is immaterial that ^ the appellate 
! court might have arrived at a diucrent conelu- 
, sbn had it been trying the accused as a Court 
i 0 * Griginal jurisdiction. {Scoit Snitik and 
[shadiLaU /•/.) EmPEROR f- MU&SAMJJ.^T 
: JawAI. 70 P. L. R il9i3)=19 P w R ) 
! 1913=54 I. G 179=19 Cr. L. J- 275. 


4 C 8 (h )— oj in-ipnsonrnent 
for i years' Imprisonryient in default of pay- 
ment of jinc—App^al'-^otmu. ^ 

The phrase sentence of imprisonment for 
a term exceeding four ysirs inc . > 

108 of the Cr. P. Code, has 
substantive sentence of impnaonmeBi apa^ 

from fin# oi-inipriBoninsnt in default of the 


^—S ^il—Acquiita' o.pfeol jroyi, uJat 

maintainable —Guilt of accused dauhi as to 
; Afij inierfircnce. 

Before the Chief Court will interfere with an 
acquittal, tbs culpability of tJoe acouaed mus. 

■ be very clear and indubitable. [Raltigan^ 

C,J, and Lo nessig^.uJ. J .) 

I LACHilAN DAS. 46 I. C. 2S4=:i9 Gr, D J. 710. 

! S. 417 Appeal, against acquittal--^ 

\ Superintendent and" Bemembra^icer cj legal 
i arfairs if public prosecuko- within the vieamuQ 

'[ of the seciien. , _ ... , 

' In an appeal against an order of acquittal 
filed by the Superintendent and Remem d ran - 
cer of Legal Afiairs ODjectiou was «aken that 
the appeal was incompot^at cn the ground 
that the appeal was not presented by a Public 
Fro^eodtoi: within the meaning of tne section 
inasmuch as the office of Legal Remembran- 
cer which recsiv ed legislative sanction 
Vill of 1816 was aboliaaed ay Reg. iii ot 

Held that the office was revived in 1841 or 
1845 and the fact that it- is now the creation 
of executive or administrative order 
obscures the identity of the officer and the 
' objection tailed. \Tcuv..jn 

. SDEEBINfiENDENT AND KEMEMBRANCBR OI 
! LEGAL affairs V. TUIjARAM _ 

I 23 G. W 


I a 417 — Aoqqecil from acquitted — 

i InteTi'erenccbi! Bifr. Court, wkmjttstijwd. 

‘ In anappaal ftomau order of an acquittal 
the High Court wiU not interfere unlass the 
finding of the lower Court ate obviously 
wrong ot the evidence is too otrong to be rejeo 
ed. (Rattvjasi, 0. J. and Le Bessigw^’ J-f 

FAtPEBOB P. MUHAMMAD SHAFI. 

CMPBBOB ^ ^ 1918=46 I. C. 

i9Cr. li 3. 74 »i>. 






CRIMIN&L PROCEDURE CODE, S. $17. 

S. $l7---AppHal from acquittal — In- i 

tarferenco. when — Forgery— 'Will, scribe o£, 
Litedating it, ehect of— Penal Code S 4t35. 
See 11015) Dig. cod 512; Emperor n. 
Durga Prasad. 3 0. l J. $77— 

36 I. C. 588=:10 Civ h. R. 69. 

— — — -S. Appeal— Judgment — Joiiteiiis | 

oj— Summary dismissal of appeal^ when proper, j 

S. 131 of the Cr. P. Goda empowers an appel | 
late court to dismiss an appeal summarily i 
without writing a judgment or giving reasons, ! 
but it is within the powers of the High Court | 
in revision to say after having regard to facts 1 
of each, particular case whether or not the ap- j 
pellate court has exercised a proper discretion i 
in acting under that section. If the High Court 
finds that the case ig one which should not 
have been dealt with summarily, the High 
Court wjU send the case back ordering the 
appellate court to hear it on its own merits and j 
pass a judgment. {Maiiiig Kin, J.) NgA Ba 
MYIT V. EMPEROR $4 I- C, 332 — 

19 Gr. L. J. 316. 

— S. i2i—Smimary disrnissal of appeal 

involvhip complicated questions of laiv and fact 
not justifiable. 

Though S. 13 1 of the Cr. P. Code gives an 
Appellate Court power to summariiy dismiss 
an appeal, the power must be exercised with 
judicial discretion. Appeals which are compli- 
cated both in law and in fact should not be 
disposed of under this section {Chitiy and 
SmitJier^ JJ-) ELAIEASH CHANDRA CHAKRA I 
BARTY n. EMPEROR. $3 I C. 820— 

19 Or. L. J. 228. j 

S. $21 — Summary disrnissal of appeal j 
iixUhmii giving reasons— Validity'^Kf feet. \ 

In dismissing appeals under S. 1*1 of the 
Gr. V. Code some reason should be given and 
the omission to give such reason would involve 
either a remand of the appeal to be admitted 
and heard or an examination of the evidence j 
fay the High Court on appeal. 2 Pat. L. J. | 
695 ; 1 Pat. L. W. 153 loll, (hmm^ J.) 
Hamk.ant Pandit v. emperor. 

$ Pat L. W. 212=$$ I. C. 808= 
19 Cp. L. j, 304. 

— 421 — Stemniary dismissal of appeal 
— R&asoy^s fof, to he stated. 

An appellate court dismissing an appeal 
under S. 4iil of the Cr. P. Code, should give 
some reason for dismissing the appeal sum- 
marily although nos required by law to write 
a indgment. 2i Cal, 93 : 20 Bom. 540 : 15 
htad. 534; 17 All. 341 ; 32 Cri. 173 ; 33 CaL 
307 raf {Sharj uddin and Pi^e JX) GUEUHARI 
BEHARA V. emperor. 2 Pat L. J 69S= 
$ Pat. L. W- 153=43 I. 0. 4S9= 
49 Cr. JL. J. ISi. 

■ , ■dismMsa.l of appeal 

. whm propcf. 


CRIMINAL FHOOEDURS CODE, S. 423. 

A Court of appeal ought uot to reject an 
appeal summarily h the appeii on the face of 
it involves a question of law or if the judgment 
under appeil is a long and intricate one re- 
quiring careful considecaAon [E:e and Imam, 
JJ.) SUKHDEO PaTHAK v EAIPEEOR. 

3 Pat h J. 339=4 Pat. L W. 39= 
(1918) Pat 287=43 {. C. 785=19 Cr.L.J. 209, 

t5. 422 — Notice to complainant—* 
Necessity— Practice. See CR. P 0. S. 545. 

14 N. L. R.131 

S- 423 — Cri/filnai appeal — Poveevs of 

appellate court to alter finding and ma.irdalk 
sente fice—Adteration of fviulinp on pcini of laic 
— Alteration of conviction under 65 323 1. P. G, 
ic o7ie under S. 147, I. P. G., i/chiic mairdenU’ 
ing sentence — Legality. 

In a case where the accused ware placed 
upon their trial on charges under Ss 147 and 
353 of the Penal Coda, the charge actually 
framed having been that they ware members 
of an unlawful assembly with the common 
object of resisting the arrest and rescuing the 
parsons arrested by the Excise Inspector and 
the trial court being of opinion that tho 
common object of the assembly was not to 
resist arrest but to resist the search, acquitted 
them of the offence charged under 8. 147 but 
convicted them under 3. 32 S with which 
ofencQ they v/ere not charged and on appeal 
the Sessions Judge pointed out that the 
conviction on the charge under 8- 323 could 
not be maintained, hut convicted them of 
rioting under S. 147 after going into the facts 
of the case. 

Held, that the alteration of the conviction 
under S. 323 to a canviotion under S. 
147 maintaining the sentences imposed under 
S. 323 under provisions of 8. 423 of the Cr. P. 
i Code was not illegal, 

S. 423 of the Cr. P. Code empowers the 
Appellate Court to altar the finding, maintain- 
ing the sentences, and there is no valid reison 
for limiting the word finding to s> finding upon 
a point of law as distinct fvom a finding upon 
a point of fact. 2S Cal. 275 dist. IS C. W. N. 
498 ref. {Roc ani Imam, Pf ) HaHANGU 
Singh v. empeboe. 3 Pat. L. J. 565= 
(1918) Pat. 192=46 1. C. 145= 
19 Gr. L. J. 735. 

Ss. 423 and 435 Procedure — 

Evidence of a vninets not taken by first Ccifrt 
— Di. Magistrate ordering retrial on this 
grow) id — UeviAon. 

j Where a District Magistrate ordered a retrial 
of an accused person on the ground of defect 
' in the procedure of the Court cf first instance 
I that certain evidence had not been brought 
^ upon the record which ought to h ive been 
' there, the High Court in rovision ast aside the 
] order for re-trial and directed the District 
i Magistrate to summon . and examine the 
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CRIMINAL PSOCEDDRE GODS, S. 523. 

witn.'s.ies n’-med by thes (" : V : . ■ 

IS^NV'AK PiLAS.VD ?! Er^n-EKOt'-. 

16 A L. J 325=45 1 C Ci- L J. 435. 

-S- 423 — Beiriol by Uiji Ir. 


CRIMINAL PROCEDURE CODE. 3. 935. 


^Sb 435 znd 

'Siozi: disc' '-'’-5 

/■£■?*'. 7!. t?. 




cjnvict.o': 


tru'd'- by Jus'iU 

The petitioner wa: tried and found guil’y by 
a jury. In appral the High Court rei. a 5 ids 
the verdict and observing that it would be 
open to the Crown to proceed further wifb the 
case, it advised directed the petitioner to be 
released on biil until fresh trial if any : ^ 1 

iftV'J, that the order aniounted to a re triil. • 
{Saiidcrsun C, J ovA ]\' , J } xENI ■ 
Madhub KuNDU E?.:PEIiOR. : 

23 C W Si=29 C. L. J 31 ; 

Sa. 423 aud 423— Retrial ordered by ; 

Appellate Court with cirecticn that evidence cn j 
record be treated as evidence in the case— I 
Legality of— Re-trial so held and subsequent ; 
pioceedings. if void. 5ee (1917) DIG. GOL, 
I5G. BHOSO SI^'GK r. EMPEROR. 

3 r-^£t. L. W- 22irr:; 19171 Pat S7- 
43 I. C. 109=19 Cr L. J. 77. 

-Ss. 423 \i) (b) aud 139 — AppclAle 


Where an .Aupallale Couri yuashes a convic- 
tion fr r criminal iresprss without crsotiSsir.g 
rbe evidence or con. mo; to aoy conclusion 
thereon, on the mere :;’oanvI toat the eas^a is 
•of a civil naLura especi. wuen the first 
Court hns tried cut the niatter and his c-ome 
, to the ecnclusi.'.n th'.t the accused iy of 

i the cl-euce charged. IJclu that the High Court 
• would interfere in revisi-on 
■ rehearinc. (r,h ly, ; 

: Chandra EJama • . 

27 C. L J 226=: 
44 !. C. 337=19 Cr. L- J. 321. 


a 


and direct 

id S f.t'T ^ d rT ) HAR.'V* 

JiMAN ADI 


By 


— Ss. 439 nnd iZS—ruvlsicr.cd yv-tr cj 
’dcia'l—ETJeni — -.^:g cf prcceed- 


i'fifjf: befere Di. "Ja^iArati ■ 

Eight persons were charred with offences 
under several sections of the Penal Code. 
Three of the accused bad not been arrested 
when the proceeding's were initiated, but they 
surrendered at a later stage. Tbe^ other five 
accused were acquitted by the trying Magis- 
trate. The case of the three accusso who bad 
surrendered theineelve? hater relied on tne 
same oviaence, and on the Irying Magistrate 
asking for ord£r.s from the Dc. Magistrate as 
to whether the pro.=£cution against them should 
be continued cr not, the latter ordered the con- 
tinuance, of the proceedings and transferred 
the case to another Magistrne, although it was 
held that the prosecution could not succeed upon 
the evidence cn the record. Send, that the 
High Court was competent in revision to set 


cozirf— Pf.'G't-ri cj—I'lcl‘bc.ry--AtUxl: by threc^ 

PltSu^is — D eath c'lUsed by lloxv^ — All ^.u-Uy' of 
9 uut cl CT — AljCrv/ig co fi vici i o i • 

Where three persons attack one and ^ strike 
him blows with lathis which result in his 
death, all the three are equally guilty oi ths 
ohence of murder. An appeal agaiuat a 
conviction opens out the entire o-ese, and an 
appellate court being empowered under a. 

453 (1) [h) of The Cr. P. CoL: to alter^ the 

finding, ruay record a conviction for an olience : ^^e^order of the Dt. M3gi?trate and quash 

of which the tHal conn ' the proceedings, U A. L. J. Sol foil. (Danerji. 

not guilty. {Figgoit aryl * - - 

V. EMPEROR. 16 A- L> d- 918—^8 1. C. 9C-.. 

^S. 429 — Deference undcr'^Dniy oj 

third J'Urige— Practice. 

In a ca.=e referred under S 4‘39, Cr. P. Code, a 
third Judge could not difier upon a point on 
which both the referring Judges were agreed 
unless there were strong grounds lor 
{Woodrojfe, J-) GPvANADE VENKATA RATNA..t 
V. TEE Corporation of Calcutta. 

22 G. W. R. 746=28 C L. J 32 — 

46 I. C 593=19 Cr. L. J. 753. 

— Ss 430,438 and 439 — cn a 

revort-^Ordas by im Session Jiulge against 
aftler of amdital-Competcncs-Ij^^^^^^^^ 

acquittal on a report ior oruets 
Judge under S. 43S o£ the Cr. P. Code. But 
the order of acquittal will not be interfered 
with unless serious injustice nas been_ caused 
- by error of law. (Pfoiiiips a»tc Xtpter W 

iroaAB beg i« ^ ^ 


' JA Jai ^abain Lad v. EmpspwOR 

46 A. L, J. 458=46 I. C. 407= 

' 19 Cr. L J. 727. 

Ss 435 end 439— Revision— Discharge 

, of accused^Revision by High Court only 
ineAC-eptional ciees when clearly required by 
end" of iustice. Sec Cr. P. CODE s:S. ilo3, 435 

3SM. L. J.SiS. 

' Ss. 435 and 439 —Revision by Dt. 

'■ Magistrate— Power when to be exercised. See 

’ M917') Dig. Col. 459’. Lakakaw v. emperor. 
: ' 10 B‘;r L. T. 166=.1916) 

2U. B. R. 124=38 1. C. 739. 


-Ss. 435, 43S and 439— Revisicnal 


L<itciirreii6 

—Duty of aggrieved patty to seek his remedy 
before Subordinate Court before-applying to 
High Court. See CK. P CODE Ss 126, 43o, 
43S AND m 4 Pat. L. W. o27. 

--- gp 435 and 439 — Revision— Dt. 

Magistrate — Administrative order of— High 
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CRIJfflHAL PEOCEDDSE CODE, S. 435. CRlMIHiL PROCEDURE CODE, S 437. 


Court not compateut to revise See Ce, P. 
COT}R S, 195 (1) la) (b) etc. 35 M. L. J. 454. 

-£s. 435 and 439— Havisioc—^nnis. 


tariAl ordet-Order of Dt Magistrate under S. 

3 (1) of tbe Press Act, not open to 
See PEESS act 3. 3 (1). 20 P. R. (Cr). i918. 

433 cl. (3) and 145— 'Proceedings 

tmdet chapter SII-Reviaion of, under S 107 
Govt of India Act if proceedings taken without 
Ug^^fonndaticn. See GOVT. OP ACT. 

_Ss 435 (3) and 145 — Revision— Power 

of High Court-Limits of interference. See 
CH. P. CODE, 3S. 145 ANB 13o (3),^^ ^ ^ 

}35 (4)— Pie vision application pro 

santed to Sessions Judge-Action by Dfc. 
trate suo motu during fw’ 

whether valid. See ilQln) DlO. oOL, ol7, 
EMPEEOE V. RQA PO GVI. 

lOBur.L.T 1'2=3 R^o6^1- 

— — — S. 436 — Disobarge of accused 
ConiDiitiiient to Sessions by Dt Magistrate^ 
Grounds for. See (19 !7) DlO^ COL. 51< .Ssx 

K.»»« L.I, ... « L K k 

s 43Q— Orauer charge not put forward 

or vressed'hy rgrcsecutkn-Jurisdiction of Dt. 
Magistrat& to direct the Suburdmate Magistrate 
to cornniit accused to Sessions. 

Where a graver charge was neither mention- 
ed in tJis Police charge sheet on which the 
subordinate Magistrate took opgnisance nor 
nres'ied by prosecution for framing a charge 

before tbe Sub-Magistrate, P ''code 

has no iarisdiction under b. 43o Gr. P- Gone 
direct tbe Sub-Magistrate to commit the 
accused to the Sessions on the graver charge 

(Sadasiva Iyer aid ./i'L gga-l 

AlAEAPPA GOUNDAN. 41 Had 98i— 

MABAPPA ^ ^ ^ ^ ^ 32^ 

(1918) M W.K. 486=47 I. C. 669== 

^ 19 Gi?. li. J. 945. 

}36— rriuMe exclusively by Qourt 

of Sessicni—Meani^^ig of . j 

S. 436 of the Gr. P- Code gives the District | 
Magistrate jurisdiction it he couriidets that the j 
case is triable exclusively by the Court Oi 
Session. 3!hat may mean ei^en (1) in a oa^ 
where • the District Alagistrate confers that 
the fact constitutes an cfience 5 vhioh is triable 
only by the Court of Session, or it mignt mean 
that {i) a case in which the Xhstr^t Magmtrate 
. oonsiders that the sentence which 

vcith Special Power could pass might not 
' WScient and,.^refp^^ 

- wh^h .flhohld bA..tEied by a^ C^rt of Session. 


The words triabis exclusively by the Court 
of Session'’ in S. idS of the Cr. P, Coda refer 
to cuses which are only triable by tbe Court of 
Sessions under Schedule II of the Code 
and S. 3Q of the Code, which gives 
the Local Government power to invest a 
Magistrate with special powers is not intended 
to curtail the jurisdiction given to the District 
i Magistrate under S. 433 of the Cr. P. Code. 

■ (Gmiond, J.) TAiiB n, EMPEROR. 

11 Bur. L T. 144— 46 I. C. 817= 
j l9Ci?.L J. 801. 

I S. 437 — Discharge af accused bij Magis- 

\ irate— District Magistrate orderUig further 

■ cnqu‘rij~- Absence of notice —Jud laid discre- 

, ti07l. 

Nothing in 3. 437 cf the Cr. P. Code requires 
I previous notice to be given to any accused per- 
' son who has been discharged before further en- 
I quity into his case is ordered by a competent 
authority, that is by the High Court, or the 
Sessions Judge or the District Magistrate. 
Nevertheless as a matter of judicial discretion 
it is advisable that previous notice should 
issue when the matter for consinerau^on is the 


ItoSLlC vvLiau . ^ 

setting aside of an order of discharge in favour 
of tbe accused person who has been actually 
before the court to answer the facts alleged 
against him. {PiggoU,J.) ABDUL L.atiFF o. 
EMPEROR 50 All. 416=16 A. L. 298-- 
44 I. C 929=19 Or. L. J 401, 

“S. 437— Discharge by trying_ Magis- 


trate— Re-trial ordered by Dt. Magistrate- 
Absence of notice to accuseid. See {191 < ) DIG. 
COL 159; ABRAHAM ADAM ISHE V. EMPEROR 
19 Bom. L. R 9C8=4S I. C. 325= 
19 Cr. h J. 101. 

-Ss. 437 and 2SZ— Further enquiry 

ajter order of discharge-^Motice to accused 
necessary. 

; Although a District Magistrate is not bound 
' in law to issue any notice to the accused before 
’ ordering a further enquiry, under S. 437 of the 
Or. P. Coda after he has been dischargea 
under * S. 263 of the Cr. P. Code, it is right 
and proper that such notice should be given. 

J.) 

44 I. C. 751=19 Cr. L. J. 393- 

— — S. Further enquiry — Warrant 

case— Charge framed and accused called upon 
to pka—Flca of not guiihj— Accused n/jt 
convicted — Acquittal Revision, 

Where in a warrant case the charge having 
been framed the accused was called uponta 
plead and he pleaded not-guiity and the Trying 
Magistrate did not convict him, held, that the 
sfiect of the order was chat the acci^sed had 
been acquitted (though the Magistrate wrote 
‘ diBoharged’') and that the Dt Magistrate had 
no jurisdiction to order a 'further enquiry 
ISanerji, .J.) OhhOTE Lal v. EMPEKoa. 

I Iff r.Ll 3M=4S L 0, M0=19 Cp. L. 3. SB6 
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eaiais.iiL psocsocss cods, s. 537. ■ csiMniiL, ^bocsdues code. s. £33. 

. -S. 437 — Ordc!’ for further eucuirr — 

Conrt bound to give reai-on? for. Ste 
DIG. COL. kto . Nga :\I:n Dim r E.^iPEriOB. 

12 I. C 926=19 Qv L J. li 

S. '137 — i^evision --District ilagistrsic 

Jurisdiction— Inte-feronce wicn illcgd! 


di^mispint c-mpU.irir.. Seo C.k 
200, lU3, -137 AND 0-23. 


l„ODE, S^. 
3 Pat. L J. 31 S. 


Ss. 437 and 203— SuiLmary oismissju ' 

of complaint— Further enquiry— Order for— 
Notice 10 accused not necessary. Nt’t:: CR. P. 
CODE, S3. 203 AND 437. id A. L J. 30. 

■ Ss. 438 and 439— Ptsference by Dt. 

Magistrate — Enhancement oi sentence 
“without notice to accassd, improper — Pjeview 
of order in criminal o-ase in High Court. See 
(1917), DIG. Col 461 : Empe&oe v. Dohese 
Chandra Gufta. 22 C. W’ N 163= 

46, 1 0. 157=19 Gr. L. J. 701. 

— —3. 439— Co-ii/t — Eiuisio?'.— ■ 

Pmer to direct rc-hcoring of apheal afur 
admittijvf addiiioitr.i evlder^ce—CrVjt, of India 
Act, S 107. 

Both under the Cr. ?. Code and under S 
107 of the Government of India Act. the High , 
Court has power to direct a Sessions Judge co 
re-bear an appeal after obtaining additional 
evidence. 

Whan petitions are made to the Court it is 
improper, merely to direct them to be hied 
with tne record. {^duUizk end TreyrnhiJi , J-j.) 
Mahomed zamiruddin v Emperor. 

3 Pat L. J. 632=47 I C 274= 
19 Cr. L. J 902. 

- — Ss. 539 and 145 — No jbial ordvr-^Nc 

renision. 

Where, in a proceeding under S. 145 of the 
Or. P. Code a Magistrate merely expresses his 
opinion on the documents produced and their 
legal cnect without passing final oruer.s under 
sub-ssc '6) the High Court cannot inuerfere 
in revision. [Spe.^^er. J.) RaWRI IManikiam 
In re (1918) M. W. N 37=43 I. C. 95= 

19 Cr. li. J. 63. 


:•/ -:f n:ai\*ain- 

:':y . . -IjC' Ci.'.i 

Vv'her'j :be lovver crurts hove ccnvicted an 
licensed U!id-:r a .= 3 ct‘:;D in a case in 

whi-h nc ch.r^c iramed iz is open to the 
High ' oar;, if necessary. :o revise nho section 
under which ih& eGU 7 .fl:i.oi 2 hi£ been recorded 
wiviiout .'luv LurLQcr pjouescimg? 

Where a c- rter reir.:.v£d from rha ^odown of 
a riiii'vay comnanv a filled-”, ith uilferings 
from a D.umbc? of big? c.^nsigned to others, 
that the bag being ;r. possession of the railway 
as bailees, the laiiiag it cut of the godown 
ameunted to theft- (Hoc and hnam,, JJ.) 
SOUKEi CHAND SAG v J-'.MFEF.OR. 

3 Pat. L. J. 354=17 1. C. 8C= 
19 Cr- h J. 884. 

■ S. 439 — Revision — High Court — 

Practice— Revisional :urisdic:«on of Sessions 
Judge cr ‘-^t. Magistrate— Duty of party 
aggrieved to anplv to Lower Court first. S^fl 
Cr. P, CCDZ, Ss. l-i5, 435, E/TC 

4 Pat. L. W. 327. 


£ 439— RfiCii'?;— Dn'errVrt 'o-Ci; c/ily 

if tucre ::zerUz— Order v,r*ds< S • 522 . 

Where certain persons were con vie bed and 
, subsequently to the conviction the complain- 

• ant applied, thromih the poP^ under section 
[ 0‘22 of Vbe Cr. ?. Code, fer aa order for posses- 

• sica over certain hind which application was 
, refused by the trying Magistrate but on appeal 

the Dt. Magistrate directed that such posses- 
t Sion should be given ; whether the Dt. 

■ ’Magistrate had power or no? to pas- the order 
j in question, there v»as no case for intertcrencs 

■ on the merits, (Knox, J.'j RHUBI t> BaKH 

: TAYAL. 16 k. Li. J. 499=46 I. C. 414= 

19 Cr. L. i. 734. 


S. 439 — Revision Material irregularity 

—Summary trial of cfience under S. 4-iS, I. P. 
G. Sec (1917) DIG. COL. 566 : .MSWA LAL i;. 
Emperor, '19l?i Pai, 383=3 Pat L. J. 

147=4 Pat. L. W. 369=44 I. C. 

41=19 Cr. L. J. 249, 


i S. 539 — Rev lEion —Order of lower 

1 cGum refusing sanction— Appa il against to Dt, 
, Magistrate— Order of temporary dismi^^al of 
■5? 439— Order of acauittal — High ' 3 ipoeal— Subsequent order of Dfc. Magistraca 

* • granting sanction — Illegality. See CR. P, 

CODE. S3. 369 and 139. 16 A. L. Jf. 210. 


Court — Interference in revision Jnrisdictlon 
—Practice, See. (1917) DIG. COL 46o 
PABEDOON COYVASJI PaSBHU. Di re . 

41 Bora. 560=19 Bora L- R- 35i= [ 
40 L G, 316=10 Gt, h R. 8. ! 

gg 439 ^ 107 and 125— Order requirmg 

soourity far good behaviour— Power of Dt ; 
Magistrate to sat aside order— Interference by ) 
High Court when justifiable. See Cr P i 

t:S. 107, 125 and 139. 47 1. G. 96. | 

’ — S. 439 — Eonision — Bigh Court — j 

.PatBers of —O(mvdctio7i in Courts belcto under 


— — S. 439— Poiy^r k^ exaviiiie 
evidenze — Xrm appealable sentence. 

A High Court, as a Court of Revision, has 
a p-ewer to re-esamine the evidence if there 
are prwiu /acie gx>d grounds for doing so, 
e^peciiliy where the accused has been given a 
non appealable senucace and has no means of 
vindicating his onaractar except in revision. 
iBat-ten, 0- A. /. 0.) T 1 KEEAE 1 ;. PiYARLDAD 
55 I. C. 1002=13 Cc. R. J, 666. 
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CRiMiS&L PROGEDOEE CODE. S. 439. 


CRIMIN&D PROCEDURE CODE, 3. 576. 


— S. 539'- Bivision — Revenue appeal 

before Collector -'Decision that certain receipts 
filed not genuine — No steps taken by CoUecicr — 
Order for prosecution as Dt Maqistrate — 
Legality. 

The Collecto!; of a district in deciding a 
Revenue appeal oama to the conclusion that i 
a receipt filed in the case was not genuine, j 
He took DO steps in*tliis connection as Colleo- ( 
tor, but acting as Dt. M^agistrate, committed ! 
the (iase to a Subordinate Magistrate for ; 
trial;— that the High Court had jurisdic- I 
tion to interfere in revision, the order passed | 
by the Dt. Magistrate being tilira vires | 
<Tu^all J.) Ram Sahai v. Rmpeeoe. j 
50 All. 144=16 A. h. J, 6S=43 I. C. 617= 
19 Or L. J. 201. ' 


Where a Court acquits under S. 170 of the 
Cr. P. Code a criminal lunatic of the ofience 
charged, it has the power under S, 471 of the 
Code to order that he be detained in custody 
in the jail where he then is, until the further 
orders of the Government, and that the case 
be reported to the Government for farther 
orders {Shah and Marten, JJ.) EmPEROB n. 
SOMYA HIRYA Mahab. 20 BoTO L R. 629= 
46 1.0.691=18 Cr. L. J.771. 


— -"Ss. 476 and 478— Commitment order 

by Munaif — Procedure prescribed not followed 
—Illegal. See (1917) Dig. COL. 467. : EM- 
PEEOB V. BABOO pRASAD. 40 All. 32 = 
15 A. L.J. 805=42 I. C- 1000. 

=19 Cr L J. 49 


■ ■ — S. 439— Beuision against acquit ial— 

Chief Court — Practice of. 

A revision to the Chief Court against an 
order of acquittal may be allowed when legal 
points alone are involved. {Shadi Lai, J.) 
EMPBBOB V- THAMMAN. 8. P. R. (Cr.) 1918. 
17 P. W. R. (Cp.) 1918=44 1. C. 751= 
19 Cr* L. J. 399. 

———5. 439— Revision against acquittal’-* 
Oriniindl trespass-*Trial and conviction for 
— P^evirsal of by appellate Court solely on the 
grownd that it Toas a civil matter. 

When the trial Court has tried out a case on 
the merits and came to the conclusion that the 
accused was guilty of criminal trespass, it is | 
not competent for a Court of Appeal without 
going into the case or discussing the evidence 
or coming to any conclusion thereon, to acquit 
the accused on the ground that the mat ter is 
of a civR nature. 

The High Court in such a case, can interfere 
v?ith the order of acquittal {Cliitty and 
SmUher, JJ.) HARAI CHANBBA NANA v.' 
OSAfAN ALI. 27 C. h. J. 226, 

44 I. C. 337=19 Cr, L.J. 321. 

S. 439— Bavisional Juris^otion of 

High Court— Remarks of Sessions Judge un- 
favourable to complainant — Application to 
expunge the record. See (1917) DIG. GoL. 465; 
SIDBAMAYTA V- EMPEBOB. 

19 Bom. L, R. 912=43 I. C. 321= 
19Cr. L.J.97. 

*S. i^d—PreliminaTy enquiry— Scope 

of-— Not a trial. , 

, The preliminary enquiry held under S. 465 
of the Cr. P. Code is not a trial in the sense 
of ascertaining whether the accused is guilty 
or not of ofienoea charged {MiUer G.J. 
Chapman and Atk inson i JJ.) QHINUA OB AON 
V. EMPEBOb. 

3 Pat. L J. 291={19i8) Pat. 87= 
43 I. C. 423=19 Or. L. 135 (F. B ) 

— ' — — r-yB. Hi— Criminal lunatic— Power to 
ffdcrditcniiofkinjoiliPCfviingordirs of Govt. 


— -S. HQ— Judicial Proceeding— Execu' 

tion proceedings — Resistance to aitachrnent — 
Prosecution — Sanction by Court, 

Resistance offerad during the course of an 
attachment in execution of a decree is ofierad 
in the course of a judicial proceeding pending 
before the executing court which is competent 
to sanction a prosecution under S. 476 of the 
I Cr. P. Code. {Jwala Prasad, J.) Babhamdeo 
. SINGH V EMPEROR. 43 1. C. 441= 

19 Cr. L J. 153 

— — — S. il 6— Jurisdiction — Direction to pro- 
secute — Povjer of Assistant Collector hearing 
Revenue Appeal to direct preveiUzon of party to 
appeal as also of the Mamlaidar deciding case— 
Preliminary inquiry hy Asst. Collector himself 
and also by C. I. D — Direcimi to prosecute as 
the result of such inquiry — Whether should he 
pari of a continuation of the Revenue proceeding 
m Appeal 

An Assistant Collector who heard on 
18 7-1916, an appeal in a revenue case decided 
by a Mamlatdar, held that a Kabuliyat produced 
in the case by the Inamdar wag not genuine and 
called for an explanation of the Inamdar as 
well as a report from the Mamlatdar. On perusal 
Of the explanation and the report he deemed 
that the mattfer was serious and demanded 
further enquiry ; and be applied for assistance 
of the Criminal Investigation Department and 
Dt. Magistrate, The Assistance was given and 
enquiry made by the Police The Asst. Col- 
lector considered all the matters before him and 
passed an order on 2-7-1917 referring matter to 
the neatest First Class Magistrate for enquiry 
under S. 476 of the Gr. P. Code. The Magistrate 
inquired into the case and committed the aeon- 
I sad to take their trial before the Sessions 
i Judge. The learned Sessions Judge convicted 
and sentenced the accused. 

3eld, that under S. 476 of the Cr. P. Code, 
what was provided for was that after making 
preliminary enquiry into any ofierice brought to 
i notice the case might be 'sent for inquiry to the 
I nearest First Class Magistrate, that is to say, 
1 it was the case which was to tae sent and not 
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necessarily ail the onenders who might be con- 
cerned in the commission of the oSencs ; 

(!2) that a part of the enquiry having been ; 
made by the Asst. Collector himself, he was | 
not deprived of jurisdiction to act under S. 476 , 
of the Code, merely because he took the pre- | 
caution of making a more careful and deliberate ; 
enquiry with the assistance of the C. I. D., or j 
because he applied to the Dt. Magistrate, as j 
head of the Police, for assistance. 

(3) that there was nothing in the wording of 
S. 476 of the Code to hold that officers acting | 
under it were bound to make their enquiry i 
either in the actual course of the judicial pro- , 
ceedings or so shortly thercifter as to make it 
really a continuation of those proceedings. 3:2 
Bom. 1S4 foil. 31 Mad. 340, F. B. 32 Mad. 49. 
F. B. 34 Gal. 551 and 37 Cal 642 dies. 
[Seatovj arid Haijicardi J/.) Empbroe v. 
Waman. ' 20 Bom. L R. 998 

S. 476— O£enc0 under S. 464 — Pro- 
ceedings under S. 476 against persons not 
parties to the proceeding — If competent. See 
CR. P. COBB, S. 195 (1) (c) 43 1. C, 828. 


CRIMINAL PROCEDURE CODE, S. 479. 

-S. 476 — Sancrion to prosecute for 

perjury — Omission to set out passages relied, 
upon — Enect. See PENAL CODE. S. 193- 

j (1918) Pat, 13. 

1 S. 476— Sec A6 of — Order shotdd be 

' brised, <r>z evidence — Prosecuii^ft icticrb ^ lies 
against personnel a party to the preceedi^^. 

Where a person died a petit’on icr execu- 
tion of a decree on behalf of a deepa holder 
who was dead at the time of the filing of tha 
eNecution petition and on the judgment- 
debtor* s objection, the esecution case was 
dismissed and the judgment -debtor thereupon 
applied for sanction to prosecute the person 
who filed the petition, and on notica ^issued 
on him, he appeared and contended that he 
had nothing whatsoever to do with the 
esecufeion petition but the Court directed his 
prosecution under S. 476 of the Cr. P. Code. 

Held, that as there was no evidence on tha 
I record to show that the petitioner has any- 
‘ thing to do with the execution petition the 
order for his prosecution was bad in law, 

' {MullkhandTh.orr'ukill,JJd SHEIEH ABDUL 
1 SATTAR u. emperor. (1918) Pat. 332. 


'Ss. 477 and 439 — Procedure raider-- 



gg 476 and 537— Order for prosecu- 
tion for institution of false complaint by — 

Successor of the Magistrate who dismissed tha . 

CoT 626! i 

BaiJ Nath Singh v. emperor. ’ s. 477 of the Cr. P. Code, nowhere lays 

1 Pat L J. 5S3=(1918) Pat 30=^ ' down that the trial for any offence comrmfeted 
37 I. C. 36=10 Cr. L. E 77 before a Court should be a summary one noc 
does it demand a decision which is to be 

S*. 478 and 19S-Pending judicial mote prompt and speedy than that of any 

proceedings— band registration proceedings ormnary t.ial. 

Sed before a Deputy CoUeotor -Successor j Where a Magjsirare cnarged a witness witn 
If can sanotioa prosecution for an offence | having given falsa _ evidence before 5='“ ^ 
nndar S 209 I P. C. in respect of the land } connection with a trial and at once proceeded 
reJSration proceedings completed in the time rw tha trial reiused to gr^t an 

of Ibis predecessor. See (1917) DIG. COL. 471: adjoummant prayed for cy the accused for 
RAM NIG AH SINGH 1?. EMPEBOB. i tue purpose of taking legal advice to put m 

ram L. W. 772= I his defence, and in consequence the 

4Pat L W. 141=411. C, 1007, ; refrained from making any defence, /leki, that 

• court in so acting had acted hastily and 


Ss. 476 and 195 Qualifications _ in S. 

196 in S. 476 — in tiho 

Presidency Towns. 

S. 476 of the Or. P. Code does not apply to 
an oSence committed before a Court in Pre- 
sidency to was, consequently it is not ^mpatent 
to the High Court, acting under b. 4#t>, to 


1 irregularly in the eseroiso of its jurisdiction 
I and the trial and conviction were bad in law. 
I {Tudball, J.) HADIYAE Ehan t;. EMPBROE. 

r 16 A. L 3 926=48 I, C. 673. 


-Si. 473, 478 and 193 -* -Scope o/— 


Proceedings before Di, Munsij'^Qomnission cf 

• Aav Q. 4Vft to i offence under Ss. 193, 209, 210, I. P. C. Oom^ 

to the High Court, acting under S. to j accused jer trial to Session. 

direot P'XT Of ™'1.“oughtlo Us I The words “ referred to m S. 195 ” which 
gery ot a Qf haarinfi an appeal in a ’ have found a place in S. 476 of tha Gr. P. 

notice in the course f hearmg ppeai laerely words descriptive of the class 

Probate case- ^ ... — -i. — 


The qualifications mentioned in 195 of 
the Cr. P. Code are to be treated as 
rated in the provisions of S. the Cr. P. 

Code. {FUtclier Buda, JJ) 

^mattes of a YAEIO. . 19^,^ if J- 


Vys-tvt® A _ - 

of offences with which a jartioular court can 
deal with. They do not mean that S. 19S, 
governs S. 473 to any extent other than this. 

Hence, where in the course of a judioi^ 
proceeding l^ioie tha Munsif of Fatehabad in 
Agra District certain offences under S. iSS 
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aC9, 210. 167 and 171 of the Penal Code, > 

coE^itted in Sengal. were brought under the 
notice of the court and the Munaif committed . 
the accused for trial to the Court of Sessions < 
at A«ra. that the court had jurisdiction 
under S 173 read with S. 176 of the P. 
Code, {Knox, J.) EMPEROE v. £EUSpLI 
Bam 40 All. 116 — is a. hi. 91 2— 

4 a I. C. 436—13 Cp. h. J. 143. 

S. 480 — Witness refusing to answer 

questions because adjouminent refused by 
Judge— Intentional interruption— Proceedings 
under S 430— Conviction under 3. 228 I. P. 0. 

.i, 

-~-S6. ^87 and 196 — guilty of 


di^(^edi£nce of oi'der to apjysar before inagistrato 
^Convictim hy tJie san:e magistraie illegal. 

A person was ordered by a Magistrate to 
appear before him which that person failed to 
do. He was thereupon convicted by that 
Magistrate under S. 174 I. P- 0* and fined Es. 
10. Held, that having regard to 3. 487^ of the 
Cr. P. Code, the Magistrate whose order has 
been disobeyed could not try the case, it being 
& cage within S 195. [Banerjee'^ Jf DEO Saban 

0, «iS9 “l. J S'. 

-a 488— Application by mother for 

**' . 1 •» J T\ r’ATTil 


S. 488 (i) — Maintenance — Rigki^ of 

-^-Barman Buddhists— First tcijc _ refusirig 
live luiih husha> d—Busbcmd taking second 
wife in const quince — Claim ^ of first to 

Ma. in ienance — Mo intamahilit y . 

Ordinarily the fact that the husband takes a 
second wife” is among Burmese Buddhists a 
, good reason for the first wife declining to live 
! with him in a separate house. But when the 
! first wife chooses to live separately from 
; her husband, and declines to return to him 
i when asked, and the husband takes a second 
( wife she is not entitled to maintenance under 
I 3. I8S Id) of the Cr. P. CODS (Pratt, J.) PO- 
i r. MA SKtVE Kin. 11 Bur, D* .t* 165 

i =47 I. C. 866=19 Cr. L. J. S66. 

S. 4S5— Complainant, right of, to 

conduct prosecution whether afiacted by com- 
plainant being aI?o Prosecuting Inspector 
Permission, grant of— Discretion of Court- See 
ii9iS) Dig. Col. 531; Maung Pu u. 
Emperor. 10 Bur. L, T. 213=36 I. C. 166. 

S_ 490 — Bail— Power of a British 

Magistrate to grant bail to a person arrested 
under a warrant issued under S. 7 of the Indian 
Extradition Act. See Indian Extradition Act. 
S. 18. 20 Bom. h. R. 1C09. 


S. ommitment to Sessions-^ 

Release cm bail— Omission to mention date for 
aqgjgearanoe of accused — Forfeiture of security. 
j An accused person, who was committed to 
take his trial at the Sessions Court was releaa- 


maintenance of her child— Decree of Civil 
Coaits declaring that the child was not born to 
the person alleged to be its father— Release of 

liftht to mainianacce by the mother, efiect of &.0 iilD Ui-lWii* I*" 

Sw (1917) Dig. col 473 ; NARAYANAN j bail bond was in form No. 

’M’nOflAT) c ItTICHERRY AMMA. 

®®33 A L a. 449=22 M. L. T, 293=(I918) 

M. 8 - 66=42 L C. S31— 9 Ce* B. R. 825. 


488 — Mamf0?ia«ce-*Dwf2/' of Mis^ 

band— Burmese law- _ ^ 

After a husband*^a suit lor restitution of 
ooniugal rights has been dismissed he is 
bound to main tain his wife, especially wnere 

the wife lives apart on account of the hug- 
Wb cruelty. lOrmoTid. f 

po G'Y'WB. 

583 and 489— ‘ Unable io main- 

iainf* vieamng of—Itica^iiy to earn— 
Children mrsoiing higher educcdion. 

*V7here a personas daughters m whose favour 
m order for mamtenance has been made nave 
become au^ciently old and capable of main- . 
tainins themselves, the order may be disohaig 
ed notwithstanding that the daughters are 
deairous of continuing their education^or are 
reluotanfe to work fo^ - their Imng. (EoMriSim, 
JA MATH O. D- I", COLO<JflHOUN. ^ 

■ , 43 L G* 448— 19 Bp h. J. 160. 

^ --■— 3a 4© (3) and 489— Arrears of main- 
/ teasEol-Bie^aoh ^ me 

Ik reduced or a^port See DIG. 

COL 47h ; T?HUMEUeAMI U, MA DONE: 

^ ^ 10 Bur, u. X, 209*87 L C. SIL 


tJU uu uaiA. — -- ^ 

42, Cr. P. Code the accused binding himself 
to appear at the Sessions Court on a Specified 
date. Below his signature was the undertak- 
ing by the surety that he shall cause the 
accused’s appearance at the Sessions Court for 
the trial, and that in case of the accused 
making default he shall be liable to forfeit 
the amoimt of the security. The later 
declaration did not^however, mention the date 
for the accused’s appearance. The accuaea 
having made default, the s^mrity was forfeit 
ed, 

Meld, that the bail bond should be read as 
one document and the undertaking by the 
surety should be read as referring to the da^ 
mentioned in the- portion of the bond ^gned by 
the accused and that, therefore, the bond was 
; rightly forfeited tor accused’s default of 
appearance. {Abdur Rah%m and Napier., JJ.) 

rappillai EABIR kowtebr u. emperor- 

46 i. G. 47=19 Cr. L. J.'687. 

' SiZ—Ahscondhig accitsed — Evidence 

takenintkeabs0'>iceof—Nojindmg hy nu^ 

ira^ ihatr there was ‘irnimdmte prospect oj 
Mrrest — Myidence if admissjiik. _ 

The mere nou-r^tal by the Magistrate ha 
-hi6 order of a finding that there was no miM- 
•diate prospect of the arrest of the accused wli* 
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CEmiKAL PROCEBUFvE CODE, S. 515 . 

ke clearly iouud had absconded, dces^ net 
render tliQ evidence taken oy mm. u.ii^*er S. 
512 of the Cr. P. Code, inadmissible against 
them when arrested . SiAii. 29 diet. 

C.J. and Tudhall, J) EEAGWATI2;. EMPSROE. 

16 A. L. J. 902=^3 i. G. 431 . 

— -S. 514— Bo»£2 Jor^ appearar.ee before 

the police under tJie City of Bvrabay Bohee Act 
{IV of 1902, Ss, 106 and 10— ^FcrJeUzire of 
bond — Jiixisdici»on of Prsy. Mdagistrete. 

The Presidency Magistrate of Bombay has 
no iurisdiefeion, under S. 514 of the Cr. 1. 


, PSOCEDDHE CODE, S. 517* 


aole iiaa cniy 
Cr. P. Cols 


Lmmoveable ' 
I ^5. lia ANA 


.roneriy, nab. bee 
5il. 

16 A. li* J • 503. 


S. 517 — Condscation of property 

found with persons against v»hom proceedings 
under Ss 1C 9 and 1 10 have oeen taken when 


'.ustifiabie. 

IIQ. 


Sea Ch. P. code 

8 B. W- 350— 


SS. 109 AS^D 
4 M . L T. 256. 


— S. 517 - Order 

regarding which cfft^r^ce 


■- r disposed of property 
has been coinni’itted 


— Property t conversion of — SaLc proceeds prQ~ 


no jurisdiction, under o. y ■ , - - - o'" vender.. 

Code, to order the forfeiture of a bond fehen oy , 


OOQe, to omeL uua - . . . - it, 

the police under S. 107 of the Citj of BomCay , a gold ornament was stolen irom tne com 
Police Act. {Shrah and Hart en JJd dn re ; piainant and was converted by the tniei into 
HUBERT CEA'VvPOED 42 Bom. 400= ' bangles. The bangles were sold oy the thief lor 

20 Bom. L. R. 379=45 1. C. 611= i^s 164-4 0 lo the applicant, whe converted 
19 Cr L J. 507. ■ them into gold and sold it in pieces to the 
• difierent persons In the course of trial of^the 

S Bi^—Seouritu BorJ.'-- Forfeits re— ; theft case, the applicant was made to produce 

rrndHionS of, ' lc4A-0 and at the end of the trial the 

wVerr a ^rsongs^ve security for Es. 1,000 ! l.agistrate. ordered the sum to he paio over to 
for a bad character appareatly at the request | the comprairrant. , 

of the Thanadar who then had the surety 3 son ■ MeU, ihs.% tee cioney could not be paid 
under the arrest and that parson’s nrothM ^ over to the complainant unaer 3. oli o. the Cr. 
(■.acked down the absconder and secured his p, since it merely represented tne sum 
l«eT ^ which the applicant paid to tne accused, as 

, £ IV.O price of the gold bangles, and it could not pq 

Eeld, on revision, that j treated under the explanation to the section as 

whole bond was J®'3L ' ptooerty with reterence to which an offence 
that not more Ld‘ bei committed. {Skek andKiup jp) 

him and even teat only ii the wUla ^ualt aeaet VlBCPAX In re. 20 Bom L. B. 6C4= 


^ n7t riovked froA the principal, tie 
UossignoJ, J.) Shbe 0. J jgi8. 


property wi:h reterence co ^ which an c^ence 
had* been committed. {Sfioh and Kemp, JJ } 
ANAh'T VIRUPAX In re. 20 Spm L. fi- 604y 
48 i. C. 461=i9 Cr. L. J. 721, 


S. 514 and Sch.5, Form Xl.—Secuniy 

bond for good behezvtow — FoTfeiiure ^agavtisi 
the 2 >nnci- j debentures belonging to S were stolen 

pal of offence in Native Siaie—Bfject. , fledged them to 

Tbf. DAtitionecs in this case were sureties j Aptoeecufclon of F. Under S. Ill I. P. C. 
for the^oVd behaviour of one Sc. and executed 1 in his acquittal. During Che tiral N 

Ihe sumtvbLd prescribed in Form XI j i^ .^ing been caUeh upon to ptoaucs the de- 
Sohedtae V of the Coae of Criminal troceaure, , t^ntu-'es made them over to the 
' bindteK themselves as sureties for S3 -that he ; Subsequently on the application of for the 
tSl be^oi good behaviour "to His Majesty the : return of the debimtures the Magirtrate order- 
l-in „ Emperor of India and to all his subjects ; that they should be naade over to S. 
during.the said ’‘term etc." i jjdO that the Magistrate should not Imve 

ed by a Court of the f’*' p® ° 1 made the order, as there were questions 

an offence under S. is I of the a^d S as to which of them was the 

Code. ' ■ „ +1,, Uwaot the i rightful owner which could only bedetennin- 

Beld. that by transgressing the lays of the g ^ to pre- 

Kapurthala State, b3 did not .he possibility of S's dealing wi& the 

fault in hie undertaking to be of good uebentuti until the decision of the Civil Court 

to.iour to His Majesty the M shoula be directed to deposit them with an 

hisEUbjeots and that the | officer of the court for three, mantba, within 

aequentfy not liable to l^^e P E (OH vSich 3 must be cureeted to bring a civil^ suit 

ed. au P. IS‘8, 3, ?• £- ); j . fl„.einiine the ownership ot tbeisfcentnrcs- 


S. 517— Pledge of stolen debmiures — 

ndgee., pkdioa cJ—Po-ic^r, of Ccun to Testers 
debentures to o&ur, xhen equities not aesiaed. 


Teei ,»a m p. b (Cr-i laM. 

IS? 


WUICIL o xuuBu * ^ —o :r . 

to deteimine the ownership oi the dstentnres. 
{Sanderson. C J . and Bea^licrofti J} 
iSA-ra miBA n. E stcdd. 


10 Cr* h, J y29. I 517— of — Madras Tatens 
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acCMSca’s pocket and toaist cloth-No ^cof ihat 

SGVit&iQ’iis, Jiad hcan siGtJced 
Legality- 

TBe fact that money is found in the pocket 
or waist cloth of a parson engaged in gambling 
does not, bv itself lead to the inference that it 
has been staked. Where a Magistrate con_ 
victed the accused of ofiences under 3s. 6 and 
7 of the Madras Towns Huisances Act and at 
the same time made an order for the con- 
fiscation of four sovereigns found in his 
pocket and waist cloth and there was nc evi- 
dence that the sovereigns had been actually 
staked, MU, that the order of confiscation was 
illegal. 

Per Ayling, J.-S. 517 of the Cr. P- Code, 
wide as it is, does not confer on a Court an 
absolute power of disposition of property 
regarding which an offence hati been commit' 
tad and which has not been used for the pom- 
mission of an offence. 

n\ APPAJI ITER hire. 51 Mad. 645— 


' be given. See (1917) DIG, COL. 477 ; 

: EAGRUNANDAN PEASEAD V. BAMADHIN 

'• SINGH, 2 Pat. h. W. 218= 

42 I. C. 918=19 Cr. L. J. 6. 

S.526 — Transfer, grounds for — Local 

i inspection by magistrate — Eecord of impres- 
sions formed not made. See (I9l7) DIG. Col. 

' 479 ; MURAT LAL v EMPEROR. 3 Pat, L. 

W 281=43 I. C. 262=19 Cr. h. J. 92. 

j -Sb. 328 and 628— Trcjjs/^r, grounds 

\ j^r — Adverse opinion in another case. 

1 The opinion expressed by the Magistrate^ in 
1 a previous case in which the accused wa.s tried 
> and convicted on a separate and distinct charge 
I is in itself no ground for the transfer of rha 
i case. {Twala Prasad, J.) HAYAT RKAN v. 
1 Emperor. 43 I. C. 409=19 Cp. L. J. 121. 


-S 520— Disposal o/ property— Ch'der 

for, cav. U made only by a Court of amal 

or-revision-Appealagamsl a^utltal by Fwst 

Class Magistrate — Jurisiiciwn oj Sessions 
Judge, . . 

A Slagisttata of the first olasa in acquitting 
an ieouted person charged with theft of oatde. 
ordered the cattle to be returned to him. On 
' IpV, the Sessions Judge reversed the order 
and held that the complainant was entuled to 
the oust<^y oattle. 

RbM, that the Sessions Judge had no j^ris- 
diction to act under S 533 of ^e Cr. y Coda 
^06 he was neither ai 

Court of revision in the case. 36 Bom 23d- £oU - 
9 Had. 448 diss. (Sltah ani^rten, JJ.) In 

g 522 — Criminal force— Meaning of 

-Mereshoxo of criminal force insufficaent- 
Penal Code. Ss. 349 and 350. 

rphe fonndation of an order under S. 532 of 
thfcr P Code should be finding of the Court 
to the 'efieot that the person in whose favour 
tL otdat is made has been dispossessed of a 
sneoifio property hy use of ‘criminal forw. 

Tto interpretation of the lang^gs of the 
rtatote workaasah^dship. but uuaon«ent 
Son of -all the Sigh Courts have to be 

accepted. S5 Cal. 434 ref. Alujah Prasad. J.) 
BOND! SINGH ^ 

^ ^ ‘ =19 Gr.L. J. 516, 

-S. 526 “K)Eiiimiail case — Tranafer- 


-S. 526— Trans ferSerious charge — 

Case penSing^ before Hoywrciry Magistrate- 
Trial before Sessions Court, 

Where a parson was charged with offences 
falling within Ss. 409 and 420 of the I. P- G. 

, of which ha was acquitted on trial, and he 
i obtained sanction under S. 211 of the Penal 
i Code to prosecute the complainant for falsely 
j charging him with the aforesaid offences, 

! and the case was filed before a Joint Magis 
I trace who transferred it to the Court of an 
' Honorary Magistrate having first class powers 
where the case remained pending for four 
months, held, that the case was of a nature 
serious enough to be tried either in a Court of 
Sessions or by a more experienced Magistrate. 
[Kmx, J.) MAGAN LAL V. GANESH PRASAD. 

16 A. L.J. 294=451.0. 519=: 

19 Cr. t. J. 611v 


Award of compen^lioti hy way of costs for 
^umment-Ijooal inBpection by Magistrate 
V?ith ft view to nnderstand evidence about to 


.S 526— Transfer of case— Magistrate 

jiecessary witness for defe^ice — Effect of . 

In applying for the transfer of a case on the 
ground that the Magistrate before whom it is 
pending is a witness for the d6fenc^^. the 
accused must satisfy the High Court that the 
Magistrate will not be a necessary and essential 
witness for the defence.- {0 kitty a^id SmitheVt 
JJ.) BElDAIi CHAMABIA V EMPBBOB 

28 C. L. J. 370=45 i C. 680= 
19 Cr. L, 3. 682. 

5, 526 (e) — Transfer of crhninal case 

— Grounds for— Allegation that justice is more 
likely to he done by another. Magistrate who 
! did not kmiD the parties. 

The High Court will not, under S. 526 (ej 
of . the Cr. P. Code transfer a criminal case 
from one Court to another when the only 
ground alleged is that it will be in the interests 
of lustica if the trial were held by a court 
which knew nothing about either party. 
{Kivox, J.) Mewa Bam n. narain I>as. 

. 16 A. L J. 4fl0?=:46 I C. 158= 

19 Cr. J. 702. 
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CRIMINAL PROCEDURE CODE, S. 52S 


CRIMINAL PROCEDURE CODE, S- 556, 


— — S. 52S — District Magistrate ^Trcijisfer 

(f ccLse on the grou^id. oj a more serious offence 
being disclosed and on the ground of delay in 
disposal— Order improper. 

On an application under S. 523 of the Cr. P. 
Code, the Dt. Magistrate transferred the case 
against an accused tried for oSencas under 
Sa. 500 and 504 I. P. C. to his own file on the 
grounds that no ofience under S. 500 was 
discloaad, that the ofience under S. 534 was 
triable summarily and that the trial before the 
Subordinate Magistrate had already become 
protracted : — 

Heldf that it was for the Subordinate 
Magistrate to determine whether a ease under 
S. 500 or 504 of the Penal Code was made out 
and that the Dt. Magistrate was not at that 
stage competent to decide whether an ofience 
under S. 50Q was or was not committed ; that 
the delay in disposing of the case could not 
be a ground for taking action under S. 52S of 
the Cr, P.Code and that if the Dt. Magistrate 
thought there was delay he should have asked 
the Subordinate Magistrate to expedite the 
trial 1 and that the order of the Dl. Magis- 
trate was bad and must be set aside. {Jioala 
Prasad. J.) JEWRAJ RAMJT DAS v. 

DULLAVJI HOWJI. Pat, 78= 

43 I. G. 407=19 Cr. L. J. 419, 

3, 528— Initiation of proceedings by 

Dt. Magistrate against person residing outside 
the limits of local jurisdiction— Transfer of 
proceeding to subordinate magistrate, if valid. 
See Or. P. CODE, S . 10? 2). 

27 G. L J. 344. 

— Ss. 530 (p) and S37— Bengal Excise 

Act {V of 1909) S. 46— Ofience under— Com* 
plaint by police officer in rank below an officer 
in charge of the Station— Proceedings of 
Magistrate without Jurisdiction void. See 
Bengal excise act, Ss. 46 and 83 (a;, 

47 1. c. 813. 

-s. 531— Conviction — Objection to 


Ss. 537 and 6iO—Dxo.7Kina:i:.n^ of 

S077ze prcsiciisian iciinessts ae fence cssed 
— Qpporiuniii to prejudice 

— Nc^revision. 

In a criminal case afrer the evidence fer 
defence had closed the Magistrate examined 
certain witnesse-: for the prosecution giving at 
the same time full liberty to tha accused to 
cross- esamiiis them, held tuat in revision it 
is not proper for the High Court, having 
regard to a. 540 of the Cr. ?. Code, to interfere 
with the Magistrate s order :n this ground. 
{Lindsay, J. C.) GCE BAKSh Tswabi r* 
EMPEROR. 21 0. G. 95=45 I C. 673= 

49 Cr. L. J. 630- 


S. 337, and Ghs. 21 and 22 — Proce- 


dure — Trial, change of, regular into 

j summary, legality cf. See (1917) Dig. Col, 
482; ADOO v. EMPEROR. 10 S. L. R. 135 - 
' 39 I. C. 833=10 Cr. L. H. 82. 

— Ss- 537, 559 and 75— Warrant of 

arrest— Portion directing arrest initialled by 
magistrate — Mere irregularity — Arrest not 
illegal. See CB P. CODE, SS. 75, 77 ETC. 

3 Pat. L. J. 493. 


— S. 537 (b; — Want of sanction— Com- 
mitment to Sessions— Acquittal cn the ground 
of want of sanction — Section 537 lb) Cr, P. C. 
applicable only to appeals ana revision. See 
' Cr P. code is. 195 AND 197. 

35M. L, J. 259. 


Jurisdiction of trial Court— No interferance on 
appeal or revision, if no failure of justice. 
See CB, P. CODE, SS. 181 ('.i} AND 531 .^ ^ 

-B. 532— Orimmal triil — for 


ofiences uher S. 420 I. P. 0., Assistant 
Sessions Jadga—J augment reserved— Order 
quashing commitments and directing fresh in- 
quiry on aoccunt of misjoinder of charges and 
vagueness of ganefeion— Order Hl^al— Proper 

course to make a reference to High Court. 

GB. p. CODE, BS. 197 AND a32, „„ 

Bom. L. B 507. 

-Ss .B3S aad 164— Defect in com- 

♦ /aiT**rs rtf 


. — yioo tViJtU — ^ — 

plianoe with tha provisions of S. 164— Gum of 
hy evidence taken by the ^sourt before which 
Z coTmon is tendered. See 0^^- CODS, 
S6.;i«4 AND583. 4ai. 0; »23 (F- B.) 


; P'S. 540— Criminal trial— Examination 

of few prosecution witnesses after defence 
i closed — Opportunity to accused to croi-is-ex- 
! amine— No prejudice —No interference. See 
I CB- P. CODE, Ss. 537 AND 540 21 0. C. 95 

[ 5 345 — Compel uSaiioTi. — Award of — 

j Pcxcer of court — Frcsccuiic^i under S. 193 L P. 
! C — Competisation- under Sxio S. Perjury 

i — J iirisdictiov.> — Cr P. C, — S. 422 — Notice to 
j ctxnplahiant — 2\ecessiiy — Practice. 

1 A Court in a prosecution under S 183 I. p. 

! C. can award under S 545 of the Cr. P. Code 
I only the expenses properly incurred in the 
I prosecution, and has no power to award 
I compensation under sub-section IbJ for per- 
j jtity. 

' Although under S. 422 or the Gr. P. Coda 
1 the Court is not required, to issue notice to 
' the complainant in eases instituted upon a 
complaint, it is nevertheless, as a matter of 
practice, always desirable to do so where com- 
j pensation has been ordered to be paid to him. 

I Eaiiure to do so, however, is not a ground for 
j interference in revision. {MUtra, 0, A. J.O ) 
Makgai^hand V- Mohan. 44 N. L. R. 131 
! =47 l. C. 443=48 Cr L. J. 927- 

I — -S. 556 — Magistrate — DiaqtKXiificaticn 

i Sanction ^ Magistrate of prosecutimi ai 
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CRIMIH4I* PB0SEDUR2 CODS, S. 562. CRIMINAL TRIAL, 


j7i€£iiH^ OcjHwiiiiBB DisQdc'i'iJ^ 

cniioti to trii case, 

Whau a Magistrate who has a Municipal 
Cbmmissionei^ has taken part in promoring a 
prosecution, as for instance by sanctioning it 
at a meeting of the Commit tea or otherwise, 
he will be disqualified under S 5£6 of the Cr. 
p Code, from trying the c-^se, by reason of 
the existence of a personal interest over and 
above what may be supposed to be felt bv 
every Municipal Commissioner in the anairs 
of the Municipality. {Mittra^ A, -X C.) 
DINDAYIL r. SECRETARY, AIUNICIPAE 
COMMITTEE CHINDWARA. N L. R, lA 


- — -s. 562 — Cheating, whether secticn j 
d'pplicO'hlc to a conviction tinder S. 420 i 
C.P. C. j 

The word cheating’ in S. 562 of the Cr. P. j 
Code does not cover the form of cheating j 
punishable under S 420 of the I. P. C. 16 Ct- | 
L J T31, foil. 12 A. L. J. diss. (AyH^ig \ 
and PhiUiVS. XL) Suhdaram AiTAB r ^ 
emperor. 41 Mad. 533 =47 L C. 65S j 
=19 Cp L j. S34 


V,,-— — S. 562— Trivial oSence— Stealing cow 
and leading it to slaughter house See (1917) 
DIG COL, 483 ; ADOO v. EMPEEOR. 

10 S. L. R. 186=39 I. C. 939= 
1ft Cr L. R. 82. 


criminal rules of practice mad R. 

188 — Criminal case— Application for copy of 
judgment— Search fee need not be paid —See 

Practice, Criminal Case. 

35 M L. J, 401. 


Sail — Refusal of, in bailable offence 

— Demand of abnormal security— Omission, to 
furnish —Accused in custody during greater 
pare of trial— Miscarriage of iustice— Convic- 
rion set aside and re-trial ordered. See Gr. 
P. CODE, Ss, 396 and liO. 20 Rom. L. R. 121. 

Bench of Alagistrates — Judgment 

pronounced by Bench of which one of the mem- 
bers bad not heard all the evidence — Illega- 
lity-Retrial. See CR. ?. Cods Ss. 15 and 
350. 16. A. L. J. SS4. 

Benefit of doubt— Scope of the rule: 

Where the prosecution evidence is unsatis- 
factory and doubtful, the Court should give 
the accused the benefit of the doubt without 
going into the question whether he has been 
able to establish his defence [Lindsay, X 0 , 
mid Kanhaiya Lai, A. X C .) EmPEROB v. 
3AHBB DIN*: 5 0. L. J. 167=46 1. C. 143. 

=19 Cr. L. J. 689. 

Charge — klumerous ofiencea of the 

same kind— Separate charges for — Expediency 
of prosecution charging only for 2 or 3 ofien- 
' C 0 S and dropping the others, on conviction 
i for the former. See Cr. P. CODE, SS. 234 and 
1 537. 43 I. 0. 577. 


—Charge— Several connected ofiences — 

Accused issuing many false receipts and falsi- 
fying many items in accounts with a view to 
abetting cheating within a year — Trial for 
more than three items by difierent Courts — 
Legality of — Desirability of same Court trying 
all the ofiences. See Gr. P. CODE SS, 231, 
235 AND 238. 4 Pat L. W. 105. 


ORIMIHAl trial— Accused— Duty of, to 
explain, 'when facta within his special 
knowlBdge. See EVIDENCE ACT, 8 196. 

43 I. e. 603 . 

-Alternative defences — Pleas of alihi 

and private defence — vBoth open to accused 
See Evidence ACT S. iOo. 16 A. D J. 169. 


Appeal from the conviction of Asst. 

Sessions Judge— Asst, Session s Judge promot- 
ed to the position of the Session Judge before 
appeal filed— Stay of hearing pending appoint- 
ment of successor or reference to High Court. 
See Cr. P. CODE. Ss. 408 AND 409. 

3 Pat. L 192. 


- « — Assessors— AbBonce of one, on the 

day of tci^.:!— Komination of, another person 
whose name was not in the official list of 
asaegsors— Trial illegal. Sec Gr. P- CODE, Ss, 
284 AND 283 3 Pat. L. J 141. 

^Assessors— Dixaotion to— Duty of judge 

to explain the law relating to private d^ence, 
" ii it is pleaded as a defence — Greneral direo- 
tioni, not enquigh.; SfiVEB Code, SS. 99 

lAT, ETC. . 3 Pat* L.J.653. 


— Conduct of accused — Relevancy of. 

The conduct of an accused person, such aa, 
absconding after the occurrence and giving 
false name and residence when found may be 
a ground for suspicion against him and may 
be regarded as some evidence of guilty intent, 
but it is not alone sufficient and conclusive in 
the absence of reliable evidence. Such con- 
duct ia not a part of the res gestae of the 
criminal act with which the accused ia 
charged. {Atkinson and Imam jX) EMPEror 
V, Ritbaran SINGH. 4 Pat. L. W- 120 
=46 I. C. 709=19 Cr. L.J. 789, 

' ——Conviction— Proof of guilt, what con- 
stitutes. See (1917) DiG. COL. 4S4 ; ASHBAP 
ALI V/ EMPEROB. 

21G.W,N. 11S2=43 I. C. 241=19 Cr. L. J.81. 

i - — - — Costs — Adjournment — ^Day coats when 
^ to be granted. S^e OR, P. Code, 8. 344. 

20 Bom. L. R. 12A. 

Cross cases-^Bicting--'Oonmction in 
.(rm\C(^se ' on plea of ^guUty—Convietim 
counter’ case if proper. 
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-'.KmiNiL TRIAL, 

The fs-ct that insrs has been a ccnviction 
m one rioting case, on a piea or gniity, is no 
bar to a con 'fiction in a cross case cf riov.^g 
in connection with tbe same occurrence 
arose out ot a dispute regarding the ^esciuei've 
possession of a piece of land, {yetuocuid an^ 

Buda. JJ^ Hafjzuddin Kean r. 

Eeim. ' 43 I. G. 606=:i9Gr. L. J. 7oo. 

Duty of prosecution. Scs PENAL 

CODE, SS. i63 AMD 164. t'lSlSJ Pat 36. ; 

Evidence in— Accused, incompeteney 

oh to give evidence. See CE P. a. S4b , 

27 n». iJ. w - “A 

Evidence — Duty 

produce direcfi evidence — ^ 

Omission uDesplcined. See (iSi.j DIG, , 

i85 ASHEAF ALIc. EMPESOH, 

21 C, W, S. 1132=^43 I. 0, 241= 
19 Cr, L. 1. 81, 


CSIKISAL trial, 

enplaining 5=. 24 to SOeftba Evidence Act. 
to decide wnetber the statement? or eenfessisns 
made to the ilagistrate and hovr muca of the 
confessions made to thepoiice v?ere admissibie. 

Use of esprsssior-3 assumina tae_guilt of the 
accusea and of sUeg and ccllcouial ^phrases 
and of the interrogative metioa in cnargiDg 
r' e Jury cendemned. a^A i^hcimsul 

' Eud:t. ./J.) AifKiL-DDlM AHT^ED 

45 Cal. 387=22 C. W. S. 213= 
27 C. L. J. 143=44 !. C. 321= 
19Cr. L. J.303. 


-Jury— Hstirement ^ cf. 


o£ prosecuticn to 
cf alleged ofience— 


——Evidence — Police diaries Ufs of, to | 

discredit hostile witness for the Crown. Sec j 
EVIDENCE ACT. 3S. 135 AND 15E g._ ! 

-jg® parte order— Power to set aside 1 


S^3E,P.CODE. SS, l3=-VlhL.®.5C,, 

Interlocutory applications in— Duty | 

of Court to pass orders Direction to Sesp ; 
on record-'Ixnpropiiety of. See CR P ^ODE. ^ 
S. 439. *■ ; 

Joint trial— Several recused— Trial : 


o consider 

verdict — Commumcatiori with outsider bswre 
delivery of verdict— A^erdict tc be set asice, 
without proof cf prejudice tc accused, 

I Ck, ?. gods. 3. 3C0. 2. C. L.a.ShS, 

—Cue cifev-cej'al'd'i^g •urd^r ^dijjennt 

sections of Pe''.icd Cedo — ir-tais oA 
t iic2io?:s for— Legality— Seiiiyog cf ard 

i cheer ♦:-ig ^j/iircha^tr if one act cr 
! nets. 

1 A man cannot os tried and convicted in two 
separate trills for tbe same ofrenes. even 
though that ohence may be one falling witnin 
two dihetent ssetions cf the Feuai Code- The 
ssUing of a girl under false representations 
and thereby cheating tbe purchaser are not 
dmerent acts and separate triais and couvic- 
ticus therefore aire net legal {Chevis^ /•) Kaj 
BAHADCE V, EilPEEOE. 23 P, R, jCr,) JS 18 = 
28 P. 'H R, iCr,; 1918 = 
« I, C. 447=19 Cr, L. 0 , S 31 . 


Jury— Direction to—Ccnpssion cf 

accused oefore police, relied cn as e-ci&cnce— \ 
functions of Jndoe end Jury as f ev^ettce— i 
Directicn by -hidye to be sober, '.repari.ac cna 
free from slang, 

A Sessions Judge misdirected the Jury m ^ 
speaking of the statements of "he co-accusen , 
which were not self-incrimmating as confes- 
gioTis or confessional statements asking , 
Jury to taka them into consideriuion against | 
the Appellant. 

Vvhere a magistrate admits in evidence ! 
the confeBsicil before a police officer no tv mere- 
ly so much as led directly to tne discovery Oi I 
but practically the whole of such, snatenr.enr | 
and directed the Jury that these statements j 
could and should be need not merely againsv v 
the maker but against h’.s co accused, it is a | 
clear misdirection. 1 

Ir is for the Judge to admit or exclude 
evidence in accordance with tbe law cn the 
subject and for the Jury, to weigh and value 
the evidence admitted and there is a misdiKc- 
Vlion to Jury in leaving to them, after 


Preliminary enquiry— Pcstponemeiit 

cf process against accused — Allowing acci^ea 
to anpear and cross-examine witnesses— Pro. 

ceanre iliegai. See CE, P, Code Ss 202, 203 
andLtli. 4 Pat. L. H. 307 , 

-Prosecution, d-J.it; of, in letting evi- 


It is tbe duty of the Crown Proseontor to 
put only such q-aestions in hi? esannnanon- 
in cheif as are leievant and cot to get faotE 
admitted into evidence which are not admis- 
sibie. It is the duty ot the Juage to require 
the prosecution to adopt a correct and proper 
h-H^-nda in the examination of witnesses. 

hav 4 Pat. ii. a. — 

BAN oINGH. ^ ^ 709=19 Cr. L 3 . 789 . 

Order fer long delap^Effect 

^Certain “ ®jTnd 

under S. 147 read with ®Tc' r I . Sfe 
acquitted by the Sisgiscrate on 4th Dec. . yi6^ 
A revision having been filed agam.t tee orue. 
by tbe complamant iteete having been no 
afpead filed by the Local Govemme^) the Ses^ 
sions Judge referred the case to the High 
on 4th Jan. 191S recommenduig are-taal, held. 
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CRIMINAL TRIAL. \ 

that having regard to the long lapse of time a j 
re t'-ial v/as inadvisable. (Bichcrds, G.-/,) RAM 
SAI-IhHASI TEVTARI V. RaJMAN NAIK. 

16 A. L. «. 043 
=35 I. C. 511=19 Cp, L. J. 607. 

^Re-trial— Order of — Validity in 

ahsivj^e oj notice to accused, | 

An order of re -trial is bad in the absence of i 
notice to the accused so that he may have an ! 
opportunity oi urging his objections to the i 
sama.ll/e Iiosdg<^iolk J.) GamaN t;. EmpEBOR. | 
49 P. L. K. 1918=6 P. W- R- <Cr.) 1913« 


Retrial— Order for nni to be made ! 

with a view to fill in^gajos in the prosec-iUim I Qj 
stcry. ' 

It is important that in a Criminal case the j Qf 
prosecution should understand that it must j jg 
put in all its evidence, and a re-trial should not . ^ 
be ordered to enable it to fill up gaps in its p] 
evidence, (Smither, t/.jGBANADB VENKATA | g;, 
RATNAM V . The Corporation of Calcutta* i ^ 
22. C. W. N. 745=28 C. h. J.32= i b 
13 I. C. 593=19 Ct.L. J. 753 rj^ 

Sentence-Separate trials on the same 

flay — Order for concurrent sentences of impn* 
sonment— Pioperiaty of. See Ot. P. CODE, S. _ 
397 . 43 I. C. 666. ^ 

CBIMIRAL TRIBES ACT (XXYII of 1871)8. A 

23 — ‘Enicfing dwelling house door o'pen ana 
abstracting thifigs-^Theft- Lurkhig house- q 
ir$sp<iss and house breaking by nightj-Bssen^ ^ 
iiah of offence--Prior conviction for aaccni y— ^ 
t&iienSe for trans^partation for life. 

Where an accused person belonging to a 
criminal tribe with two previous convictions ^ 

for dacoity finding the door of a dwellmg ^ 
house open walked into it and abstracted ^ ^ 
certain fehinge in a room upstairs, but before i 
' he could remove them alarm was given by one i 
of the occupants of the room and he was c 
caught, held, that he was gnilty of theft and i 
not of lurking house-trespass or house-break- ^ 
ing.by night and he could not be s^tenoed ^ 
to transportation for life under S. 23 of the j 
Criminal Tribes Act : {Eichands, 0. J. usia 
Banerji, J.) EHPEEOB v. BHAGWANA. 

-- 16 A. h. d. 383=43 I. C. 613= 

19Cf. !<• 669. 

CBOWS—GRilNT— Power of Crown to fix line 

of devolution anknovm to 

Grant. 21 0. g. 106 

CROWB BBBlS— of^Bngiish nwrt- 

gage-^dommcnLaw of England-^ApplicadtlUy 

. to India* 

/ ; ;Xhe Grown is n# entitled to priority over a 
^mortgagee in resp^t of immoveable properties 
: Wbrtgagsd ^Engli^;, iriortgage. , : 

^ in such a mortgage the owner^pis wholly 
. tw the creditor whioh is howo’«^ 


CUSTOM. ^ 

i liable to be divested by the repayment of the 
i loan on the appointed day. The mortgagee is 
' not obliged to apply for sale of the property 
mortgaged under, S. 18, Sch. II of the Pres, 
Towns InsoL Act. He has no debt provable in 
insolvency until his security has been proved 
or realised. He stands outside the bankrupl- 
i cy. 29 All. 537 and 28 Mad. 420 ref. 

I The ownership of the property passes to the 
j first mortgagee in an English mortgage, hut 
j not to the puisne mortgagee, and he is not 
I entitled to priority over the Crown. 

I Shares merely deposited and not actualfy 
' transferred do not create a right in ^favour of 
I the depositee superior to the right oi the 
' Grown, 


According to English law whenver the right 
of the Crown and the right of the subject with 
respect to payment of a debt sf equal degree 
come into competition, the C^^-own right 
prevails. This rule is cf universal appplication 
except in so far as the legislature has thought 
fit to interfere with it. iChaudhuri^ 1.) THE 
BANK OF upper INDIA v. THE ADMINIS- 
tbator-Grneeal of Bengal. 

45 Cal 653=22 C. W. K. 793= 
4TLC 529. 

— Escheat — Bamindar Resident in 

house on the abadi in village Sakitra— Death 
without legal heirs. See ESCHEAT, CROWN 
AND ZEMINDAR. 16 A. L. J. 653. 

CUSTOM— site— Alienation of, by non- 
[ proprietor— Status of alienor, how determined 
, .^MetUh qcd>3a entitled to site. 

I 43 1. w o9d. 

firorrts in Lahore 

Adoption of dagnUer's son'— Validity -'Pro of'— 
0?uUs. 

The adoption of a daughter’s son, being 
opposed to Hindu Law as well as the general 
£.^cultural custom of the Rrovince, the pre- 
sumption is against its validity and a person 
relying upon a special custom or usage must 

prove it. 50 P. R. (1893) ^ ref. ^0 P- R. 18^4, 
77 P R. 1878, 35 P. B. 1885, 5< P- 1^^^ 
dist. 79 P. B. 1901 diss. iEaiiigm, 

Le Rossigtial. J.) c 37^' 

mATMAXAN. 106 p. B. 1918=48 L C. 373. 

1 — ^j^liemtion Necessity — 

^ Alienor being possessed of large estate ^ effect of 
^ — -Extravagance or waste Proof of. 

In the absence of any proof as to any 
* immorality, reckless extravagance or wanton 
^ waste on the part of the alienor, the me^ f aot 
of his owning a large area of land is insumoient 
^ to prove that he had no necessity. 

® Where ail the three proprietors of ^ 

: holding, one of whom is not 

y Toin together in alienatingt itythereJS a ^ong 
^ 1 i^dioajfidh of bom fidcs and the natural infer- 
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CUSTOM. 

snce is "hat they did not ioin to injure eiiher ' 

thc:i' CV7I1 cr their revarsicn'rs 

fS’' r -S^oiio: c:' d 5 'ii 3 d' : JJ.i rhtGHii'S 

D^'-. M-'CsHI. 27 P. W. R 1913 = 

^ 45 1.C. 511. 

idrpiion— rnZ':dii?;--P2xr,;i7^ ^ 

turist, G'y^cwaRapi.t^--^Ad:<p:i'-K-'i ;-u:tr s 
flit c2^fi/— P/a ■ ./ - Cj.tis 

The general persumpt-ion in the case of tne 

Punjab agriculturists -igainst tho^ val-d^^ity^oi 

the adoption of sister’s son applie.-^ to o-no^e 
wa-Rajputs and the onus of rebutting teat 
presumption is on the pi*ty^ setting up tae 
validhv of such adoption. [ScUi-Su.i^n c.-.^ 
S/iadi •/-/.) ABDCLLi r. XABIA. 

25 P. W. R. 1918=45 I. C. 9. I 

Abadi deh— f'lauza ''Tazara 

Districi Hoshictrpur—Rij/'ii of ::€>■■ if'up/. el - . 

to sell iheir 

Held, that a custom had been established 
a.-cordinc to which the non-pro^ietors oi : 
iiwzn Tutc-., Masara in the Hosniarpur 
District hove the right to sail their sites, o P. 
E I3s2 and l3 and 50 P. R. 1339, '^Le&.xc Jor^es. 
1.-.4NDU r. PUNJAB -INGE. 

S2 P. W- R- 1918=45 I. C. 96. 

.—J.lir,iation by r,ialc oivyi-— -Sever ■ 

s^omr’ssuli }or declar-ition o,' iS? hyeahait!, <js 
aqainst revitrsim—Dedcratien tf can, oc rdocte 

against person acq-nirbiQ preperiv ur.aer decree 
for prC'&ytxpiiou^ 

A suit by tbs raversionets for a dsclaration 
that aa alienation shall not ateat toei? 
cevetsionaty rights except to the extent Oi the 
amount raised for necessity >3 ^ competen. 
against a person who has acquired tnepcoperty 
undet a decree for pre-emption, in .he i.arae 
wav as against the original vendee -ptesam- 
tion being simply a tight ot S'pj.itutiom 
entitling the pte emptor to stand m 
o£ the vendee in respect o£ a-1 a.ai 

obligations arising from tne sale. 1 All. 1 io 


CUSTOM. 


line 


.:h=r 0 : nh:: 3 . 3. Oevr. L^uans 

■Li,:uu:£*iud -:.:ou:red cccupJtucy 


.5 '.TiL^ -:uc:ccu£G by uio sons 
"'ho cu payu:ccr cf hi. ^53 


righrs therein. 

(the defts. 1 to - 

.acquired run pr-pri£ti.rT right, ^nd ^ 
3 ;.:u-sntlv iohl ihe laud for ils. 7.fo0- 
iuei izr'a, d 3 -/iar,irion shut the s.=.i£ shouia ao6 
aticct tiheir rever-iojerjr = * 

' Kit'd, that ?.h t bo occupancy riebt' merged 
in the proprietory riaht-: and v?cTc ae-ruired fay 
tue alienor? tneru'-alvci o.nd wers ccnscquoprii 
not ancasiral ciii the pin.', tue latter haci by 
custom no iocj/s st-udi oo ohailenge tne aiiaui- 
t’on {Scoz:-Sviith *'fzd Liihc ajAL 

i. GAUHt?.. 5 P. R. 1913=44 1- C, 129. 

I . 

j Jti- inatio-d-Wiic-j: -.Vecesr.i;/ —i.a-.c-.nq 

* money /or riuur.bC’iC'tioe. 

A Vf'idow i? justided in Uiiauating^ property 

• t.o nay her deceased busbicd’s creditors &na 
to*ra;=9 mcne^-'' for her inaiutenAnc^.. Tue 

' alienee is not bound to see to the^ application 
; oi the money. {LeGie J^ncs, J.s 
; u. SUKi'ARAfii. 4oI. C.530. 

— W.ll by sf.nles:' ^rc- 


prisiCT tlcxizi'-y v'.iiolc ot hU cr-cesirui properi'j 
ic dc.iio'iier h- prese%ce oj oroiKor 
validity— Bajpai':, Jnckua: IcGv.i-. Jhcyjni 
Disirici, 

By custom amnng U-Iair Hajputs of the 
Chakwai tahsii of the *JreiUni districts a 
soniess proprietor ia competent to devise the 
whole ot his ancestral estate in favour or ni9 
daughter in the presence of his brother ana 
uepLvv. (S/iacfi La:, J.) 


[Sl 

MAT GUI/iiAN. 


~^87 P. R. 1918=47 I. C. 931. 


Sssewfirsis cj v<i<'»d cusichh. 


Alienation-2^'eeessity-Ji^cncy . spent 

in defence of the head of a family tr. a cr^mina. 
case- 

According to the custom, money raised on 

wceskiil tenda for the putpeas 
o£ the head o£ the family on a criminal charge 
ia money raised for a /^alid neceas^ y . • 

4 re£. Broadway, J .) /. p.*' 

KHAZAN SINGH. 23 P. E. 1918=44 1. 0. 814. 

Alienaiicn - Right to .<=V.Ke«se- 

Acouisition of occupancy rvjhts m prot^riy 
by person as Gavsn.ment 
bv his sens of iu.il proprieiary rigUs—Aht-iM 
■ Zn ct ^i JbhhemLko rights irttuesr sons 
toihaUeti^olienaiioft. 


j A custom musc be aaoiens certain, rsasona- 
! ble being, in derogation of the general ruies, 
of law must be construed .strictly. iSor.^.rrsor., 

' J J. ]Voc-27nf:e Moo^’erjee, /•/.) MAHlAi^ 

! BTBE3 r.. SERIKH jiAaOMED IbRAHIX. 

28 C. L. J. 306=48 1. C, 361. 

Ei^dcnce of—Wcjib~u!rar= evutry in. 

! An extract from wajib-ul-arz recording a 
custom cf pre-emption is priviajacic evidence 
' of tha existence of the custom and as poinccu. 

, out by the Privy Council in 3T A, 129, it la 
. unnecessary tor she pic. to give instances in 
: support of the entry, but the deft, in such 
' a case is entitled to give evidence to snow 
i tbat~ no custom cf pre-emption exists. 

■ iBichards.O. 3. and Banerfea, /.} K.VLLU ®. 
, EABBC SINGH. 43 I. 0. 854. 

-ExistencB of— Queetion as to when a 

- 1 Ort 


grpnd o£ second 

— PfTn C'islowi Modificaiicsi of 

ordinm lax of succcssion-'Eviienca—Froof 
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CUSTOM. 

in certain instances, even if numerous, tlie 
relatives did not take the trouble to claim the 
property of the eunuch but permitted it to 
go to another eunuch. (Siuarlt A. J. C,) 
Dadhig Singh Basti. 

6 0. L. J. 189=46 I. C. 77. 

Succession. -Julhindhur District Teh^il 

Jullnnitir Arush'il htate — Daughter succeed- 
ing to death oj, leaving daughter and sisters — 
Preference, custom — Onus of proof. 

Among Sayads of Tehsil Jullundhur in the 
JuUundhur District the daughter of a daughter 
succeeding by custom to the ancestral estate of 
her father is not excluded by her mother’s sis- 
ters. The onus of proving a custom to the 
contrary is on those setting it up. {Leslie 
Jones, J.) ABIM Bibi 13 . Umtan Bibi, 

21 P. W. R. 1918=441 C. 979. 

■■ -’-"•Succession to gifted land — Reversioners 
of doyurr m presc^ice of dome's daughter's sm 
•^Res judiectici— Point of custom wrongly 
decided in a previous suit — Necessary issue, 

K and C gifted land to their sister’s son B. 
On death of B his widow succeeded and made 
a gift of part of the land to her daughter’s 
son T. C, The present defendants, the agnates 
of K. and C, brought a suit for a declaration 
that the gift by the widow of B should not 
afiaot their reversionary rights. During the 
pendency of the suit the widow died, so the 
suit was changed into one for possession. It 
was held that upon the donee dying sonless 
the property gifted would revert to the 
collaterals of the donors. It was however also 
held that as the reversioners with the 
exeaption of -one B had acquiesced in the gift 
their suit should be dismissed. B was given 
a decree for his l/6th share* The rest of the 
land which was not the aubjeot of the gift by 
the widow of B to T.O. was in dispute and. the 
questions were (1) whether T* C , daughter’s 
son of the original 'donee is entitled, or the de i 
fendanta who are reveraionera of the^ original I 
donors and (2) whether the erroneous decision 
n the question of custom operates as res^ 
judicata in the present suit. 

Held, that there is no reversion to the 
collaterals so long as descendants of the donee, 
whether in the male or female' line are exist- 
ing and that consequently the daughter’s son 
of the original donee was entitledLlio the land 
in preference to the collaterals. 

■' 84 P. R. 1909 and 68 P. B. 1911, referred to. 

Beld also, that the decision in the former 
case on the point of custom, though erroneous, 
wae resjuMcata in regard to those parties in 
reap^t of whom it a necessary issue for 
the decision of the case and consequeutly 
the previous decision was not binding in 
respect of reversioners who were found to 
hive ftcquiaBoed in the gift but only in respect 
■ ot Bj who had not acquiesced in it. {Scoti 

Smith and Shadi Lah Tani n. Taba 

OPAW aa p. B. F. W. R. 1918 


CUSTOM. 

~^S 2 icces$ion—Kalrco Jats of Multan 

Di. — Mahomedan Law, if applicable ^Sister if 
excludes collaterals. 

Amoug Kalroo Jats of Multan District the 
sisters of a male proprietor do not exclude his 
collaterals as near as first cousins. The Onus 
is on the person setting up the contrary to 
prove a custom to that effect. No rule of 
specific custom having been proved, held the 
Mahomedan Law must prevail Plfis. could not 
be deprived of their right to half the property 
merely because they had claimed the whole 
of the property in accordance with custom, 
(Scott Smith and Martineau, JJ.) KhUDA 
BAHSH V. Fattbh Khatun. 

140 P. W. R, 1918=46 1. C. 679. 

—Succession — Lahore District— Jats 

of Mousja Galwahra— Ancestral property— 
Succession to — Custom of distant collaterals 
excluding daughter held not proved. (Shadi 
Lai and Broadway, JJ,) Mangal SiNGH u. 
MUSST. BUDHO. " R. 1918=46 I. C, 798. 

Succession — Self acquired property—' 

Gariwal Jats of Ludhiana Dt. — Daughters and 
collaterals— Difjerofhce , 

Among the Gariwal Jats of the Ludhiana 
District there is a special custom, oonttacy to 
general custom, whereby daughters are ex- 
cluded from auccessiou to self-acquired pro- 
perty by collaterals. iScott Smith, J.) HazaEA 
SINGH V, BISHEN SiNGH. 71 P L. R. I9l8 — 
72 P. W. R. 1918=44 I, C. 883. 

Successio7i— Sister and sistcrs*s son-- 

Right to succeed under customary law^-GoudaU 
of Deowal, Tahsil Bhera, Shahpuf Dt. 

It is too broad and sweeping a proposition 
that a sister and a sister -son cannot under any 
circumstances be regarded as heirs to property 
in cases governed by the general customary law 
of the province. The onus is on them to 
prove their rights of succession as against 
near and possibly even remote collaterals, but 
in the absence of any agnatic heirs, their right 
to succeed is preferable to the rights of the 
proprietary body or the Government, especially 
in villages which are homogeneous and are 
composed of proprietors belonging to different 
religions, different castes and different tribes. 
Among the Goudala bt Mauza Deowal, Tehsil 
Bhera, Shahpar Dt. a sister succeeds to the 
property left by her brother in the absence of 
his collaterals {Raitigan, C. J. and Le Ros- 
smiol, J.) Mahomed Yar v. Umar Hayat 
Khan- 69 P. R. 1918= 

103 P. W, R. 1918=14 P. li. R. 1918= 
45 1. 0. 924.. 

— Of trade— Bombay silver market— 

Kachcha adat — Principal of Kachcha odatia 
whether Gan sue to recover damage for bre^wh 
of contract direct from the vendor without in- 
tervention of the kachchAt adaiick'^^^lCachcha adat 
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CUSTOM. 


DiMAGES. 


tia sad.pahha adaiia. See (1917) DIG. COL. 499 [ A Halai Memon, domiciled in Poretunder 
ABBAHAM V. Saeupchand. 42 Bom. 224= i in Kathiawar died intestate in Bombay leaving 


19 Bom. L. R. 608=41 1. C. 256 

—Trade — Proof of oontracfc of service — 

Notice of termination of customary notice. 
See (1917) Dig, Col. 499; WITTE^IBAEEIIU. 
Galstaun. Cal, 717=43 I. C. 11. 

Unreasonable — Zemindars right to 

eject — Occupants o£ houses in town area. See 
(1917) Dig. Col. 550 ; babiunnissa v. 
MAHOMEDALI. 20 0. C. 299=:43. 

I. C. 189. 


Validity opposed to yublic policy — 

Oustcmi oj brothel’Jceeper S'licceeding to property 
oj Nauchis. 

Held, that a custom by which a brothel- 
keeper succeeds to xhe property of a Nauchi 
or slave kept for the purpose of prostitution 
could, by reason of its immorality, have no 
legal force. (Scoit Sr>ii7handLe Eossignol, JJ.) 
Mahomed Baksh v. Nawazi^h ali. 

75 P. R. 1918=48 I. C, 73, 

Yalidity of— Reasonableness mid cer- 

tainiy, essential— Rent t suit for — Defence that 
by custom no rent is payable respect of certain 
classes of land in years of inundation. 

Where in a suit for rent, the tenants 
claimed remission of rants payable on account 
of what are called hajabad land under an 
alleged custom under which in years of inun- 
dation, no poition of such rent, irrespective of 
the rent of the land inundated or of the crops 
destroyed, was recoverable from themi 

Held, that the custom was both unreasona- 
ble and uncertain and was in consequence 
invalid in law. (Mookerjee' and Waimslay, JJ.) 
SiBNARAiN Mookerjee v. Bhutnath 
GUCHAIT 45 Cai 475=22 C. W. K. 422= 
28C.L.J. 148=45 I.C 89. 

——Void for uncertainty — Occupancy 

holding— Custom of transferability subj^t 
to payment of Nazar— Amount of Nazar, in- 
definite. See OCCUPANCY holding. 

45 1.0.717, 

CUSTOMARY proprietor governed 

by — Exchayige — V alidity — Tes t . 

A male proprietor governed by the custom- 
ary law may make an exchange to impTOve the 
estate or to benefit the person interested 
therein.. The-, test, of the validity of the 
= transaction is whether it is a fair and bmiafide 
one, such as may be, regarded as an act of 
stood management. (S/ySii'i Lair 3 " •) 

%, AMAE CHAND, 9 ^ ^ ?' 

44 1. C- 224. 


CUTCHi MEMOHS- 


~*Mak)7rt^ddn Law, appli - 
Menions^S^ee^mn cmd 


moveable and immoveable properties in Bom- 
bay and Porebunder. The plfi. his daughter, 
having brought a suit for a share in his estate 
according to Mahomedan Law: — 

Held, that the plfi. was entitled to a share 
in her father's estate as he was governed by 
Mahomedan Law in matters of succession and 
inheritance and not by Hindu Law [Marten, 

J.) Khatubai V . Mahomed Haji Abu 

20 Bom. L, R. 289=46 I, C. 619. 

CYPRES — Doctrine of — Heeognised by Hindu 
Law — Scheme suit — Power of courts to direct 
cypres application of trust funds. Bee C. P. ■ 
Code, S. 92, 47 I. C< 611. 

DAMAGES— Measure of — Tenant holding 
over. See C. P. G. S. 11 EXPL. IV. 

70 P. R. 1918. 

Breach of contract— Person not per- 
forming his portiem of the contract if entitled 
to sue. 

A plff. who has himself failed to perform his 
part of a contract and has given no evidence 
that ha has sufiered any damage by the deft’s, 
breach of contract, cannot succeed in a suit 
' tor damages for breach of contract. {Fletcher 
and Huda, JJ.) NAEENDBA Lal Kban v . 
Manmotha banjan Pal. 47 I. C. 197. 

— Carrier — Railway — Misdelivery of 

goods — Delivery of goods without getting back 
railway receipts — Not amounting to negligence 
— Fraud of third, person — Non-liability of 
Railway. See RAILWAYS ACT S. 77. 

35M, L. J. 35. 

. ' ^ Oause of action for— Religious office 
—Joshi — Right to fees, where ceremonies 
dispensed with by client. 

Deft, No. I who was a non- brahmin, on the 
occasion of his mother’s death, instead of call- 
ing the plfi. who was the Vatandar Joshi of 
the village performed with the help of his 
friend, also a non- brahmin, certain non- 
Brahminical ceremonies over the body of the 
deceased. No fees were paid to deft. No. 2. 
The plfi. having sued to recover the fees wEich 
would have been paid to him. 

Held, dismissing the suit, that inasmuch as 
theplfi’s- titles to Ms fees resulted from his 
expert knowledge in the details of the Brah- 
minical ceremonies had been deliberately 
avoided. 

Pei Batchelor, A. C. /. “It is one thing to 
say ihat if the fendu villager ohooses to have 
Brahminical ceremonies conducted, he must 
employ his Village Joshi,. or fee him if he had 
not employed him hut it is a difierent thing 
to say thfttv though the viUager might prefer 
another nte and choose -not to have the 
Brahminical eexemony he is -.till under obli- 
gations to pay the Joshi.” B^iciinlor , A. 0. L 

and. Hemp, BALA v. BAhWAi^T 

. 9ft Rnni L R. 434= 46 L G. 140. 
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DAMAGES 

Continuing wrong— Obstruction to 

water course — Failure of pifi. to obtain order 
from court for removal of obstruction in 
esecution of a decree in a prior suit— Not a 
question of contributory negliaence. Sc: 
(19l7f Dig. OoL. 501, EAGHUNATH -INGa r. 
AOEUTANAND. 3 Pat. L. W. 233--- 

53 I. G. 375. 

C. I. F. Contract -Sale of goods — i 

Breacb. of Contract— Measure of damages. See I 
CONTEACT ACT, S. 73 23 M. L. T. 320. 

Illegal seizure of cattle — Onus 

of proving illegality of seizure on person 
claiming damages. See BURDEN op Proof 

55I.G. 

— — Libel— Judicial proceedings — Privi- 
lege— Non-liability. See Defamation 

16 A. L. J.36C (F. E) 

- — — Malicious proaeoution — Malice, proof 
of— Complaint false to the knowledge of 
Complainant Acquittal of accused after trial 
—Cause of action, complete. See MALICIOUS 
Prosecution, uamages 16 A. l. J 568 

— Master and servant — Wrongful, 

dismissal— 3uit for damages before expiry of 
the period of employment — Maintainability of 
— Bigbt to full wages. See MASTER AND 
SERVANT. 46 I. C. 616. 

— Measure of, in buyer’s suit for bre^ich 

of contract of sale of goods — Case where there 
is a market at which pld. can buy goods and 
case whe'^e there is none — Destruction. See 
CONTE.AOT ACT, S. 73 lUL. (a). 

23 M h T.320. 

l^egHge^ice-^ injuries due to, Meas^ire 

of.-^^ineipies-'AwOfrd of trial Jiidqe — Inter ^ 
ferenoe in appeal-^Principles. 

In suite for damages for injuries sustained 
by pifi. on account of defPs. negligence 
the proper rule aa regards tha measure of 
damages is that aomothing fair and reason - 
able but less than absolute compensatijn 
should be given. PIS. is entitled to compen- 
sation for the pain and sufierings he has 
undergone and will have to undergo as well 
as for the loss of his carrier. 

When the damages ace assessed by the 
trial Co art and it gives its seasons the appel- 
late Court can of course form its own opinion 
on the reasons given but should be slow to 
interfere unless in its opinion the damages- 
awarded are clearly excessive or inadequate. 

■ (Wallin t 0, - J. <x\id Sadasiva Iyer, J,) 
Tina YAGA Mudaliyar u. Parthasarthy 
lYEKOAE. 23 M. L. T. 312—7 L. V?. 415— 

4SI.C35J 

— — — Sale of goods— Breach of contract — 
Basis of ascertaining damates — Market at the 
place of delivery— Absence of— Eheot of — 
Measure of damAsgos— ii-ngljsh and Indian 
Law-' ' CONTRACT ACT, ii. 73 

t.320. 


j DBSREE. 

“ — ’Search for stolen property by 

Pol' e officer — Bona fide conduct whether 
Ikable in demaues Sec CR. P. CODE, Ss. 165, 

173. S5 M. h. J. 127. 

Suit foit mclicions prosecution— 

Wiio-t the pilT, has to prove- -Innocence, proof 
oij if relG-.enc. Sec AlALICTOUS PROSECUTION 

35M.L.J. 517. 

Suit against Railway Company for 

loss of goods carried under Risk note O— 
Plaintiff not setting up case of 'vvilful negli- 
gence and not adducing evidence in support 
I thereof — Company pleading to case of wilful 
negliganca and adducing evidence to meet it 
-Courts going into the case of wilful negli- 
gence and finding against Company on its 
evidence alone — Legalicy — Interference with 
finding in second appeal — Praotica. See 
Railway company. 4 Pat. L. W 369. 

"mdu for, Rapresanfcative suit, not 

in tameable. See C. P. CODE 0. 1 R. S. 

48 I C. 433, 

Use and occupation— Measure of— 

I Double the rate of rent, Vvhere occupation 
! w’lfui and contumacious — Proper award. 

\ {Scott Svtiih ond Shadi Lal,Jj) Madan 
i MOHAN liAL V. BOEOOAH AND CO. 

I ?b P. R 1913=11 P. L R 1918= 

I 71 p. W . R, lSl5=4i 1. C. 859. 

—Vendor and purchaser — Sale in 

Consider ition of vendee paying o0 simple 
debts of vendor— Provision for compensation 
I for vendee’s defauit—Failure of vendee to pay^ 
debts o,> due date --Vendor’s right to recover 
amouQt from vendee, though no actual 
damage sustained. See VENDOR AND PUR- 
CHASER. " 24 M. L. T. 230. 

DEGLARA'PIOR— Grant of — Discretion of 
Cou.rt-Deciariition prayed for merely introduc' 
tory to claim ior p'ossession —Party against 
I whom declaration sought not interested in 
relief for possession — Efiect. See 8P. RED.- 
ACT, S. 42. 4 Pat. L. W. 512. 

SEGIiARAhORy SUIT — II lies at mother’s 
instance as to legitimacy of child. See 
Specific relief act B. 42 . 

23 C. W. N. 171, 

—Trespasser not entitled to maintain. 

Bee SP. PEL. ACT, S. 42. 46 I. 0. 3ii3. 

pSGRES — Amend ft.euG cf- Appellate decree — 
No difiorcnce Oetween indgment and decree— 

• Nc power to ameud. Soe C P. Code, 3. 152. 

15 A. L, J, 451. 

Amendment of clerical errors and ao- 

cident.al sij Pa— Jurisdiction of court which 
passed decree — Pendency of appeal— Efiecfc. 

1 -Sflri C. S, 152. . 7L, W. 8. 
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DECREE. 

Am endmeiit'^ Consent decree — G^tn- 
not be altered without reference to Court. See 
C. P. Code, S. 92, (1918) M. W. N.,595. 

Amendment — Dismissal of appeal for 
default Application for amendment to be 
made to first Court, See 0 P. CODE, S. 153. 

43 I. C. 350. 

- Amendment of , in execution — 
Mortgage — Misdescription of property in decree 
Partner ml deceived by error — Jurisdiction 
to correct decree. 

In a decree for sale on a mortgage the 
property mortgaged was misdescribed and 
ordered to be sold as muafi while the property 
was in fact assessed to revenue. When the 
mortgagee applied for execution of his decree, 
the objector who had purchased the same 
property in execution of a simple money- 
decree pleaded that there was no muafi. The 
mortgagee’s lien had bean proclaim^ at the 
time of his purchase. Held, that the mis- 
description not having decseivad the objector, 
when ha purchased, the court was not debarred 
from doing what was right by correcting the 
error in the decree. (Tudball and Rafig, JJ^) 
Basanti V . kdn j berari lad. 

16 A L. J.262==44I. G. 998. 

Assignment — Pleader of judgment- 

debtor tahing assignment of decree if can 
execute decree. See C. P, CODE, 0 21. R 16 

44 I. C. 13 

Consent decree— Variation— Proce- 
dure. See Malabar Law. Devaswom. 

(1918) M. W, N. 595. 

—^—^Construction — Decree in suit for 
khas possession by me co- sharer 

Plfi. sued as a CO -sharer to recover hhas 
possession of a plot of land and plfi’s. right to 
an eight- annas share in the land was declared, 
and he was directed to Mias possessicn 
thereof.” 

HeZd5, on a oonstrucfcion of the decree that ' 
the plfi. was given a decree for joint possession 
and if he wanted exclusive possessicn of his 
eight-annas share his remedy was by a sepa- 
rate partition suit, but that he was not 
entitled to evict the persons in actual posses- 
sion of his share in execution {Fletcher and 
Huda, JJ ) MOHENDRA NaTE PAD v, 
Nasibudjin MDHAMMAD. 451. C. 837. 

Construction — Instalment decree — ) 

Whole decree becoming pr^yable on failure to 
pay two instalments— x.aiiure to pay ■ one ins- 
talment — Acceptance of over due instalment—,. 
Waiver of right to execnta decree for the 
whole amount iSee ESBGUTION, INSTALMENT 
DECREE. 20 Bom. L. R. 335. 

- Construction- — Mdintefkinee decree 

award^CreaHon -of (^haarqe ou^opert-^ 


I DECREE. 

— Decree if can be executed personally against 
Judgment-debtors . 

Decrees should he drawn in such a way as to 
make them self-contained and capable of 
execution without reference to any other 
document. Where, however, a decree is made 
in terms of a document filed with the record 
without embodying the terms of the document 
in the decree, it is not necessarily bad. 

A decree for maintenance was made by the 
Court in terms of an award. The award 
created a charge upon the immoveable property 
for the payment of the maintenance. 

Held, that in view of the fact that the 
charge bad not been created before the decree 
and that the charged property was not sought 
to be sold, the decree was capable of execution 
personally against the judgment-debtors. 
{MulHck and Thornhill, JJ.) MAHAMATA. 
Prasad Sinha -y. SukhdaiEoer. 

46 I. C. 169. 

Canstruction — Mortgage decree — ‘Do 

pay^ meaning of. 

Where a' mortgage decree directs the defen- 
dants to pay, etc., the defendants are pri^na 
facie personally liable. {Sadasiva Iyer and 
Napier, JJ ) ZEMINDAR OP KaR\^TNAGAB v. 
SUBBABAYYA PILLAI. (1918) M. W N. 145=^ 
7. L. W. 36=43 I. C. 871. 

Construction —Mortgage decree—^do 

pay”, Meaning of — Personal liability of Mort- 
gagor, none. See C. P. CkDDE, 0. 34. R. 10. 

15 A. h. 4 914. 

Execution— Admission of liability by 

judgment-debtor — Subsequent repudiation of 
liability— Estoppel. See ESTOPPEL, EXE- 
GXJTION. 3 Pat. L. J. 434. 

i. Execution Application— Dismissal or 

striking ofi— Effect— Conduct of decree holder 
if material. See LIM. ACT, ARTS. 180 AND 
181 . 7 L. W, 16. 

— “Execution — Objection thac decree is 

a nullity or one passed without jurisdiction — 
Executing Court— Jurisdiction. See Execut- 
ing Court. 42 P. L. R. 191S. 

—Execution — Right to— Assignee of 

decree pending appeal— Appellate decree in fav- 
our oi assignor — Right of assignee to execute 
appellate decree. See 0 P. CODE, 0. 21, d. 16, 
{1518) M. W. R- 1S4, 

Execution — Transfer of decree in 

I favour of pleader for iudgmant-debtore — Eight 
. to execute^ if lost— Duty of pleader to re- 
transfer decree to his olienta. See P. Coda, 
0.21, a. 16 , I 441 . 0 . 13 . 

— Execution — Transmission for— Effect 

on powers of Dourt which passes decree- See 
G. S. 89 AJJD 0/21, Er.Sto 9. . 

1 ‘ . : {ItlSjM.W. N.4. 
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Ex parte seitiag aside, effect of— 

CGiirt if bound to review and proceed with trial 
of suit. See (I9l7) Dig. COL. 511; Dhara 
nidhar aditya V. Hemanga Chandra 
Jana. 21 G W. n.1087= 

27 G. L J 592—41 I. C, 956. 

Form of— Conditional decree in a suit 

on a promissory note — Decree conditional on 
indemnity — Propriety of. See PeOMISSOR'^ 
NOTE, Suit on. 43 I. C. 581. 

Form of— Co-sharers — Permanent 

lease by majority, suit to set aside lease by 
minority. See CO-SHARBES ; Peemanent 
Lease. 25 M. L, J. 402. 

Form of — Duty of court to make 

decree self-contained. See Deceee, CON- 
STRUCTION. 46 I. C*. 169. 

— • — -Form of— Easement — Interference 
with — Injuotion— Form of decree See FjASE- 
MENTS ACT. SS. 7 111. (i) AND 22, 

23 M. L. T, 210. 

— — Form of^Imposition of conditions 

as to the property against which money decree 
is to be primarily executed, illegal, See C, P. 
GODl'-’, 0. 20, R. 6 (2) 45 1. C. 250. 

- — Form of— Injunction against inter- 
ference with natural right of easement — 
Details not to be embodied in decree See: IN- 
JUNCTION. 11918) M. W. K. 167, 

Form of — Joint Hindu family— 

Father and son, suit on mortgage against— 
Son exempted in decree— Proper form— Dia. 
missal of suit against son. See C. P. CODE 
S. 47.. 16A,L J. 752, 

, , — —Form of— Mesne proffta in suits for 
partitioa. See 0. P. CODH, 0.20., R. 12 

481. C. 458 

.«-Eorm of— Promissory note— suit on 
—Conditional decree on giving security, bad. 
See PROMISSORY NOTE. 43 I. C, 551. 

Forwi vf'-^-esiroMit as to mode of exa- 

miing a^id exempting judgment- debtor from 
personal liability-- Deeree iviproper- 

Wherein a suit for cent the Court finds 
that the deft.— tenant is liable, it should pass 
a decree \n favour of the landlord-plaintiff in 
the o-^iuary way without any limitation as 
to the execution of the decree, e g that the 
■ decree shai,l only be executed against the jama 
in default and not against the tenant person- 
ally \Fletclier and Skcivisul Huai, JJj 
DWARKA Nate Dey CHOV/DHaRx V* Sail, 
aja Kanta hullick. 43-1. C. 702. 

^^For indorsement of promissory notes 

' by defendant tu plaintiff— Failure of defend- 
ant to comply with deeireeT- Notes' barred in 


DECREE. 

consequence — Remedy of plaintiff. Fresh suit 
for damages — Maintainability. See C. P. G. 0, 
2l, R. 82 AND S, 47. (1918) M. W. N. 353. 

For possesBion— Reversal in appeal — 

recovery of property in execution of orginal 
decree Purchase of property in execution of 
decree against person so recovering restitution 
as against such purchaser See RESTITUTION 
Doctrine of. 27 C. L J. 489, 

For prohibitory injunction— Enforce- 
ment of — Separate suit— Application under 
Ob. 21, R, 32 C. P. C. See C- P. CODE. Or. 
21, R. 82. 27 C. h. J. 506, 

Instalment decree — Default ^Waiver 

^Acceplayiee of overdue instalments— Effect 
of. 

Where a decree provides for payment by 
instalments subject to the condition of the 
eni.ire decretal amount becoming payable at 
OQceon failure to pay any fixed number of 
instalments regularly, the mere acceptance of 
overdue instalments by the decree-holder is 
not of itsetf suffioient proof of waiver on his 
part to execute the decree for the entire amount 
[Prait, J. C. a7id Hayward, A. J. C.) Firm 
OF Bhawan Das Feroomal v megbraj. ■ 
11 S. L. R. 120 =45 I. C. 324. 

— — — Instalment decree' whole amount 
payable on default of first instalment — Appli- 
cation for execution— Limitation. See LiM. 
ACT ART. 182 (1) AND (7). 

20 Bom. L. R. 773. 

Minor— No proper representation of 

minor in suit— Sale of his property in execu- 
tion— Suit to recover property after minor 
attains majority — Limitation. See MINOR, 
DECREE Against. 113 p. R. 1918. 

—Money paid under— Suit for recovery 

of, on the ground of mistake in the decree-^ 
fear. See DECREE, SETTING ASIDE. 

3 Pat, L. J. 465. 

Mortgage— Final decree— Objection 

to execution on the ground that application 
for final decree barred — Not maintainable. 
Execution, Decree. 47 I. c. 143. 

Objection to decree passed without 

jurisdiction— Objection can be taken at any 
stage. See JURISDICTION. 

4 Pat. L. W. 445. 

Partition Suir — Mesne profits — PiiiDr 

io suit Provision for in final decree award- 

ing possession— Propriety of. See 0. P. Code 
0. 20, B. 12. 43 I. C. 453. 

— . — . — Possession —Reversal in appeal — 
? Application by sucessful appellant for restitu- 
' ticn— Bubsenuent application for profits for 
period during which adversary in poseession 
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— Maintaiiaability — limitaticD — Period for 
which profits will be allowed. Sec G P. C. S. 

l±i. 3 Pat. L. J. 367. 

PreliEoioary and final — Reversal or 

modiiicatioa of preliminary decree cn appeal 

— Final decree itiso factn becomes inoperative 

Sea C. P. CODE S 97 35 M. L J. 361. ' 

Seitmg aside — Collateral attaclc — 

Judicial order— ' Juir edict ion ^ — Error of laic — 
Not aground cf atfade—Su-'d hu receiver posses- 
sion of property— IlUnaiiiy of order appointing 
receiver if can be pleaded. 

The propriety of an order or decree made 
in a cause in which the Court has jurisdic- 
tion cannot be challenged collaterally. The 
‘jurisdiction’ may be taken to ha the power 
the Court to hear and determine oases, 
and to adjudicate or exercise any judicial 
pow'er with reference to them. In the exer- 
cise of its jurisdiction the Court may cemmit 
an error of law, but the fact that such error 
has b=en committed does not oust the Court of 
its jurisdiction. An order which is erroneous 
in law is not neoessariiy an order made with- 
out jurisdiction. 

Therefore, in an auction brpught by a Hecaiver 
for the recovery of a property claimed by him 


The dec'sion on the question of fraud in a 
proceeding under O. 9, R 13 of the C P. Code 
for setting aside an ez t’ decree will operate 
as res judicata on the question of fraud raised 
in a .subsequent suit oetween the same parties 
for sstiing aside the exportc decree only in so 
far as that fraud consisted in the .suppression 
' of the services of summons {Ihittg and 
. Smiihcr, JJ.) Chandra Kumar Roy Grow- 
; DHUBY V. ASWIRl KUMAE DA? 45 I. C. 250. 

, Setting aside — Forum — Fraud — 

Jurisdiction of inferior court to entertain suit 
I — Test— Nature of relief.® inferior Court can 
I grant — Revival of suit in which decree was 
1 passed — Application for. to be made to which 
I Court — ^Superior Court if has concuri'ent 
jurisdiction to entertain huit — Consent decree 
obtained by fraud — Remedy of aggrieved 
party —Suit or review — Decree obtained by 
fraud if a nullity. See (191?) DIG COL. 513; 
AEUNACEALA GHETTY i;. SAB APATHY 

CHETTY. 41 Mad. 213= 

33 M. L. J. 499=6 LW, 368= 
411. C.937. 


‘"Sett ing aside— Fraud— 1\ rum. 


A suit to obtain a declaration that a decree 
passed by a court was obtained by fraud and 
“ — . r . , ' XT.. J i was not binding on the plff. can be laid in a 

by virtue Ox his Receivership, th,- 1 Court interior to that which passed the decree, 

be permitted to question the propriety,^ g • • > provided the subject-matter is otherwise with- 
ity or n^essity the jurisdiction of that Court, {Aodur 

iee and Beachcroli, J-I ) BHaieab C^NDEA , Baketcell, JJ.} PlLLA EAEKADO 

UUTTA. . ^ CjjANDEAi'XA CHAOTAEI. 25 M. L. T. 254 

~ =(1918)M.W. 11.562. 


DUTTA V. BENOY CHANDBA 

22 C. W. H. 520= 
27 C. L. J. 395 =43 I. C. 304. i 


— ^ — -^Setting aside -Fraud'- 
sti-mmons, wJien amounts to, 


•N 071- service oJ~ 


—Seiiiyig aside — Collusive — Decree 

oath— Decree upholdng ficiiiious sale-deed. 

-n, t i. 4 --U ir n w.coA on! let Imam, J, 'Non-ser; ice of summons by 

,piw ™ iStM aali. 1 

baeis of which a decree i= obiaiaed i» n mmal, EADHA EISEEN 

does not necessarily lead to the ooncluaion ' k.ubatan’Lal 

that the decree is a collusive one. {Niiitra, i -NAUEATAN LiAU. 

A J. c.) DHONIEAM ilANGNIBAM V- RAM- 
GOPAI- KANIRAM, 43 1, C. 960. 


Setting aside — Fraud—Deczsicyi obtain- 
ed by perjured evidence. 

The mere fact that a decree has bean obtain 
ed by false evidence is not a sufficient ground 
for setting it aside. {Fletcher a'^d, Suda, JJ.) 
KASIBWAB GOSWAAII V. AMIBUDDIN. 

23 C. W. N 133=47 I. C. 14. j 

- — Setting aside of decree as agains- j 
minor— Effect on its validity as against ether i 
defendants— Decree indivisible and liable to be ' 
set aside as a whole — Practice. See C P C. | 
Or. 32, R 3 el, 4, 4 Pat. h- W. 373. 

■’Seitifig aside— FiS. parte decree— Fraud 


—Application to set aside es parte decrce--Dis- 
of^jBar to suit. 


3 Pat. L. J. 522= 
56 I. C. 627. 

— Setting aside — Fraud — Ncn-bervica of 

suhinions — Kncivledge of prior litigaiicn — 
Effect of. 

Where in a suit to set aside a decree on the 
ground of fraud, it is found that plfi. was 
aware of the prior litigation and its result 
and acted in pursuance thereof, the decree is 
binding and cannot be set aside. (De Rcssignal 
J.) FINUN V. oEIBBO. 8 P. IS. R. 1918= 

43 i. C. 169. 

—-Setting aside — Fraud and collusion — 

Failure to prove fraud and collusion — ESect 
of compromise being beyond scope of suit — ■ 
Jurisdiction of successor lo set aside decree on 
i ground o£ admission in compromise — Proof. 
I Scis (iyi7) DIG. COL. 51i : AIaHADEO PAHAN 
! V. Husbaaimax ETWABIA. ■ 
i . U917) Pat. 181=43 I. C, 773 
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aside-Fraiid—'Suxypression of 

processes. 

In a suit for a declaration that a certain de- 
cree was obtained by fraud and is -of no-eSeot, 
a solid foundation ia furnished, if the plfi. es 
tablisbes that the usual processes were suppre- 
Ised by the deft. [BicJinrdson and Wahmhy, 
JJ.) GENDU NASYA V. SADI BENIA. 

M I. C. 983. 


Setting aside-- Grounds for— Error of 

lau'i not a ground — Fraud. 

It is not open to a litigant, except on the 
ground of fraud, to maintain a suit to rescind 
or nullify a decree passed in a former suit to 
which he was a party and which was tried out 
hy a competent courL {Chitiy and Walmsley, 
JJ.) DUEGA CHAEANBOSE ??. LAKHIHABAin 
EEEA. 471. C. 917. 

— -Setting aside — Minor — Decree against 

represented by guardian, adlitem — Ex-parte 
decree— Fresh suit by minor, not maintain- 
able, except on proof of negligence of guardian 
See Minob, Deoebe against. 

43 1. C. 563. 

'^Setting aside— Mistake— Money paid 

under decree — Sepctraic suit to recover main> 
tainability.O P Code, S. 9^ 

A suit would lie to rectify an error in draw- 
ing up a decree obtained by mistake if proper 
facte are established to justify the Court in 
granting relief. 

To warrant a oouit in granting relief on the 
ground of mistake it ought to have regard to 
the- pticciples which guided the Courts of Eng- 
land prior to the Judicature Act 1376. Whether 
such relief should be granted depends^ upon 
the facta of each case and the equity, if any 
attaching to the rights of the parties. If a 
decree has been procured by some grave mistake 
so as to vitiate the whole character of the 
decree, and to permit its execution would 
amount to an abuse then a suit would lie to 
rectify the mistake upon which tbe decree was 
founded 2 Pat. L. 3 318 app 

A mere irregularity or error in drawing up a 
decree does not, necessarily , justify a court in 
granting relief in a subsequent suit, though it 
might afford some ground for supporting an 
application for review. 

A suit does not lie to cure a mere irregular- 
ity or error in a decree which has been aoquies 
ced in by both the parties. 

It' is well settled that money paid under 
compulsion of legal process can only bfr re- 
hovered afl money had and received unless it 
-was resized by fraud or unconscionable dealing 
^ ph the paTt of decree holder but ordinarily 
money paid in riObedience to & legal process is 
■ tecpverable^ v. Bamptoiu S T;, B, 

Jlj u: HAIK. 

S34. 
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-Setting aside — Mortgage decree — 

Application for deci^ee absoluie after expiry of 
limitation — Decree, validity of — Notice to judg- 
ment debtor— Omission to give, effect of — Suit 
to set aside decree — MaintaUiability — Limita- 
tion ^ guest ion of jurisdiction. Lim. Aci. Ss4: 
and 2S. 

A suit will not lie to set aside a decre’e 
absolute for sale merely on the ground that 
the application for such a decree was barred 
by limitation nor can such a Ruit succeed 
merely on the ground that no notice was given 
to tbe mortgagor of the mortgagee’s application 
for a decree absolute. Failure to give notice 
does not afiect, the jurisdiction of the Court. 

A question of limitation is not question of 
jurisdiction. 

Pec Chapman, J. If however, an application 
to set aside the decree absolute is made on 
the ground of want of notice within 30 days of 
the date on which the judgment-debtor be- 
comes aware of the application for a decree 
absolute, then the Court has inherent power to 
allow such application. 11 Gal. 287 ref (Chap- 
man and Boe, JJ ) BHAIGA PARIDA v\ 
GANNATH Khandai. 3 Pat. L J. 478= 

46 I. C. 569. 


'Time fixed hy, fo? performance of an 

act— Provision for dismissal of suit on default 
of performance— No power to extend time of 
performance. See C. P. CODE.— 8S. If8, l51 
AND 152. 16 A. L. J. 623. 


—Validity— Death of defendant pending 

suit— Wrong legal representative brought on 
record- Decision in plaintifi’s favour— Binding 
nature on real representative. See KES JUDI- 
CATA, SUIT Fob. 23 M. L. T. 280. 


' —Validiiy of— Decree passed against a 

dead person— Right of representative to plead . 
that decree is void, in exeeulion proceedings, 

A decree made against a dead man is a 
nullity and cannot be executed by the execut- 
ing Court. No question of the jurisdiction of 
the court arises in such a case.' It is open to 
the representatives of a judgment-debtor to 
show that the judgment-debtor was dead at the 
time of the decree was made and that such a 
decree is void and incapable of execution as 
against the person so dead. 17 All. 478 foil. 
(Richards, 0 a>id Bannerji, J.) SBIPAT 
NABAIN RAI u. TIEBBNI MISEA. 

40 All 423=16 A. L. J. 327=45 L C. 21. 

DEED— Attestation— Essentials of — Direct 
.evidence of execution. required. Rce.T. P. ACT, . 
S A3, 16 A. D. J. 4094P, C). 

— Construotion— Ambiguity^ — Mortgage- , 

^Qed— Ambiguity in the desor'iptidn of : landA 
mortgaged— Other evidence to clear up amhi-- 
gnity—Admieeib ili ty olf Se^ EVIDENCE acTv 
S. : ;^5L.C,;72J,; 
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Constmction— Award— Term restrict- ! 

ing alienation for indefinite period --Construed | 
as binding on panies to the award only. See ! 
ARBITRATION, AWARD. ^ $3 I. C. 674 | 

Construction— Contract — Oner kept ' 

open ‘‘to, and until” a day, meaning of. Sec ■ 
EVIDENCE ACT, S. 91. 22 C. W. N. 461. 

'Construction — Conveyance of a dwell- 
ing house’ — Compound and appurtenances also 
included. See PARTITION ACT. S. 4 

22 G. W. N. 516. 

Construction— Conveyance, what is. 

See STAMP ACT, S. 2 (10). l‘ P. W, R. 1918. 

"-Construction — Document not ex- 
pressly made payable on land — Eo time fixed 
for payment — Payable ou demand. See PAPER 

Currency act,“s. 26. 

(1918) M. W- N. 177. 

Construction — Evidence of intention 

of parties not admissible — Privy Council- 
Practice — Fresh point. See {1917) DiGr. COL. 
517. Mahaba.tah Manindra Chandra 
isANDl V. DARQA PrASHAD. 32 M. L. J- 539 
-22 M. L. T. 202=21 C. W. N. 707= 
(1917) M N.448=15A.L. J. 432= 
38 I. C. 939=1 Pat. L. W.827= 
19 Bora L R 493=6 L- W- 110= . 
26 C. L. J. 367=10 Bur. L. T. 229. (P. C.) j 

Construction— Gift to Hindu female j 

-^^lalik-Abeolute estate. See HINDU Law, 
Gift. 16 A. L. J. 564 , 

— Construction — Heirs born of the , 

womb— Not a description of an estate of S 
ordinary inheritance --Disposition in favour ' 
of such persons. See WILL, Construction. 

3Pat. L.J,199 

— Construction— Gift of property by 

Plindu father to his daughters— Nature of 
estate conferred. See (191/ ) Dig. COL. Sl-S : 
KANTHAMMAL V. VIeenakskisundaram 
lYEB. (1917j M- w. N. 867=7 h W. 32= 

43 1. C. 15 

Construction — Ka b u I i yai—' Provision 

for payment of Cc'tn^any's Sicca rupees— 
Meaning of— Ambiguous expression. 

A kabuliyat of 1S50 by which a putni taluk 
was created, stated the rent to be bo many 
“ Company’s Sicca rupees 96.” 

Hcid, on a construction of the kabuliyat 
that the Calcut<ia Sicq^ rupee, though coined 
by the Company, having never been known 
as the "Company's Sicca rupee” the expression 
“Company’s Sicca rupees” used in the kabuli- 
yat must be regarded as ambiguous. The in- 
tention of the parties must be re ascertained, 
having regard to the surrounding circumstan- 
ces, &uch as the conduct of the partios, the 
.date of. the document, the stamp duty paid 
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ou the document, and a reference to the cur- 
rent coin in a portion of the kabuliyat. 

The history and the origin of the term 
” sicca rupee” discussed. [Teunon and Rick- 
ardsni, JJ.) Maharaj Eahadur SINGH v. 
Jadab Chandra Ghose Hazra 

471. C. 1C9. 

, — Ccnstructicn — Lease — Covenant for 

i renewal— What amounts to. See LEASE. 

: 27C. L. J.447. 

i Oonsiruciion — Lease or transfer cf 

■ proprietary right — Grant bp supervr proprietor 
! — Heritable interest — Prevision for rent^ etc . — 

^ Principles cf ccnstruciion, 

; The superior propriefc'ors of a village granted 
certain property the grant, reciting that ic had 
' been drawn up as a deed of perpetual lease and 
put the grantee in possession of a specified 
• share in the village and of all the rights 
' attaching thereto. The grant w'as expressed 
to enure generation after generation, in the 
line of the grantee if he deposited a certain 

■ amount of money every year to the Treasury 
for malguzari and in addition paid the lessors 

I another sum every year by way of malik^ma. 

; The grantee was to have mutation made in his 
favour by setting his name recorded “in khana 
Malikat ” He was to have the powers of 
distraint, of suing for arrears of rents and of 
ejecting tenants. 

Heidi tjhat the deed conferred upon the 
grantee the rights^of a perpetual lessee and not 
of an under -proprietor. 

In construing a deed the terms of which 
appear to be clear enough and which purports 
to be nothing more than a deed of lease, it is 
not permissible to attribute toth^ lessor an in- 
I tentioii to confer rights of transfer unless 
I there are express words to that enect or unless 
I such an intention is necessarily implied 
' in the language of the grant {Lindsay ^ J. C.) 

; Kalka Singh -j. Suraj Belt Lad. 

5 0 L. J. 80=45 I, C. 208. 

j ^ Construction— Mahomed anL aw— Gift 

; of absolute estate with invalid condition 
I restricting powers of donee — Effect. 5ec MAHO- 
j MEDAN Law. Gift. 27 G. L. J. 502. 

• Con struction — M ino r — G uardian-exe- 

I oution of mortgage by, witheut reciting execu- 
I tign on behalf of minor. See (1917) DIG COL, 

I 523; KALI RAI v KARU SiNGH. 

• 3 Pat L. J. 78=3 Pat L, W. 210=: 
f 42 I C. 462. 

ConstmeiioTz — Mortgage and lease — 

Ho -rjartsef -the same irayizacticn — Landlord 
and lenarU — Relationship of ~ Bight to evict. 

Held, cn a construction, of two documents 
executed on the same data, and styled one, a 
mortgage, and the other a lease, that the fact 
that there waa no reference to the. lease in the 
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mortgage-deed was a strong indication of the 
separate nature of the two transactions and 
all that was intended by the lease was that 
such moneys as were payable thereunder were 
to be given credit for by the mortgagee. 

Ab at the time of the execution of the rent- 
deed, the parties clearly intended to establish 
the relation of landlord and tenant between 
themselves, the mortgagees were entitled to 
evict the mortgagors at any time. (Broadivay, 
J.) MANGIA EAM t?. GANEBH DAS. 

161 P. W. R 1918=17 I C. 851. 

— Construction— Mortgage or lease — 

Zurpeshgi ijara— Provision for annual hagajiri 
payable to executant— Mortgage or lease — 
Question of fact depending on ciroumstancas. 
See T. P. ACT S. 58 (b), i Pat L. W. 146 

- — — Construction— Mortgage or lease— 
Teat— Debt securing of, by the transaction — 
Mortgage, See SP, Rel. ACT S, 21 (a) 

35 M. L. J. 439. 

'Construction— Mortgage ox lease — 

Test of— Security for debt, Creation of, 
essential to constitute mortgage. See SP. Kel. 
act S. 21 (a). 33 M. li. J 489. 

Construction— Mortgage or sale with 

a covenant to re purchase— Test— Agreement ■ 
seven days after sale deed— Delay. See (1917) 
Dig. COL. 621; Jhai^dA Singh v Sheikh 
WaHI-UD din. 33 All. 570=14 A. L. J.1189 
=19 Bara L R. 1=10 Bar R. T. 13i== 
31 M. h, J. 760=20 M. L T. 529= 
(1916) 2 M. W N 570=5 L. W. 189= 
21 C. W, R. 06=26 C, E, J 524= 
86 1. C. 88=43 I.A. 284. (P.C.) 

- — - — Ccnsi^'uciion — Bepugnmicy, to he 
atmded--*Year\ meaning of 
It is not desirable to impute repugnancy to 
the terms of a document v,^h ere a consistent 
intention can be found from the study of the 
document as a whole. 

Though a year usually means a period of 
12 months the context of a document may 
show that a jjarticular year, ending with a 
specified month or season was intended, j 
(StuaTt and Kctnhaiya lual^ A. *?. C.) PEAG v, i 
MOHAN LAL 47 I. C. 161. I 

-r*'' — — Construction— Buie of —Failure ^ of 
deed ex-facie a sale, for want of consideration 
—Deed if can be'sopported as gift. See (1917) 
Dig. Col 6S6 ; Cetohai v Bala Buksh. 
BETH*. 3 Pat h. W 206=(1917) Pat 3b9.= 

43 L C. 330. 

Construction— Sale or rfiorigage—Nciir 

payment of consideration, ejjectof. i 

Where a document is ex-faeie an outright 
sals. the eseoutant-ia precluded from showing 
that it is in fact a mortgage but is entitled to 
fihavr that the oonsidesatipn has not been paid, 


DEED. 

and he is therefore entitled to retain posses- 
sion until the consideration is paid, {Two 7 ney, 
0 J. and Or7nond, J.) HABDUM SiNGH u. 
Mg Po Htu. 46 I, C. 931, 

'Construction — Sale and separate 

agreement for reconveyance — Effect— Question 
arising between Vendee and pre-emptor — 
Question arising betivecn Vendor and Vendee — 
Distinction. 

On 18th July 1911 plaintifi, Mussammat 
N-B purchased a stamp paper which was 
endorsed by the stamp vendor as required for 
a deed of conditional sale. On 11th July a deed 
of sale was executed on the paper by Mussam- 
mat N. B. in favour of M. H. a relative of 
hers. The deed contained a distinct stipula* 
tion that the sale was an out and out one and 
that there is no agreement to reconvey the 
property. On 15th July this deed was regis- 
tered and on the same day the vendee 
purchased another stamp paper on which he 
executed an agreement to rsoonvey the pro- 
perty sold by the deed of 14th ide 7 n provided 
Mussammat N, B. repaid the purchase money, 
etc. This agreement to reoonvey was regis- 
tered on tbe 17th July 1911. On sixth July 
1911 one P. H. instituted a suit for pre-emp- 
tion and on 12bh idem Mussammat NT B. sued 
for possession on terms of the agreement of 
16th July 1911. 

Held, that as between the pre empter and 
Mussammat N. B. the transaction embodied 
in the deed of 14th July 1911 was an out and 
out sale and no oral evidence of a contempi'- 
raneous oral agreement varying the terms of 
the sale-deed was admissible and that the 
latter’s suit must consequently be dismissed. 
22 I, C. 4; 12 AH. 387 (P C.), 8 All 369 (F. B.) 
and 22 AU. 149 (P. C.) dist. 

Semhle, that if tbe litigation had been solely 
between the vendor and the vendee the Court 
might have held that the two transactions 
taken together amounted merely to a condi- 
tional sale or to an English mortgage. {Scoit^ 
Smith and Le Rossignol, JJ.) MaHOMED Mir 
V, FAIEAL HASSAN. 74 P. R 1918, 

168 P. W. R. 1918=471.0.418, 

Construction — Sal^'deed — Bikri — 

EaroJM — Kharidar-^Bai — Kliaridigi , 

The words “ Bikri and “ Farokht ” mean 
sale and nothing else The words ' Kharidar * 
*Eai ’ and Kharidigi ” in a deed of sale all 
imply a sale. {Chamier, Q. J. and Sharfuddinx' 
J ) rameswab Dal Bhagat Raj Kdmab 
GiBWAB Prasad Singh. 5 Pat. L. W 316. 

(1918) Pat. 186=48 I. C. 888. 

— — Construct ion — Surrounding 
stances— Evidence oJ—Admis)sibility — Com- 
tiens. 

Where an instrument is ambiguous or con- 
tains a description which is imperfect or inae- 
ourate as to ezi sting facts, evidence is receivable 
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DEED. 


I DEFAMATION. 


of all the circumstances surrounciing the I 
instrument for the purpose of throwing light [ 
on its interpretation. (Kanhaiya Lai, and [ 
Daniels, A. J. 0.) ADITTA PEAS AD V. MUHAM- | 

MAD Mubarak ali Shah. 

21-0. G. 234=48 I G 257. 1 

Construction— “ Pak saf ” in deed of 

conveyance,— Meaning, Set VENDOR AND 

Vendee, vendor’s title 

• a Pat. L. J. 358. 

— (JonMruciion - — ‘ Tanaka ” --Mcrtgage^ 

The word “Tanaka” occuring in a docu- 
ment evidencing a loan means a mortgage and 
not merely an assignment of land revenue I, 

L W. 95 97, 39 M lOlO foil. {Sadasiva Iyer 
■and Napier, JJ.) Zamindar OP EarVBTI- 
NAOAE i?, SUEBARATA PIDLAI. [ 

(1918) M. W. K. 146=7 E. W. c6= 
43 i. C. 871. 

— Execution — Deed purporting to be 

executed by several but signed by only some of 
the intended executants — Deed if operative. 
See Penal Code, Ss 164 and 467. 

43 I. C. 593, 59S. 

Execution— Signature by some only 

of the intended executants — Deed if operative 
as regards the actual signatories — Question of 
intention. Sea Hindu Daw, JOINT Family 
Partition. 23 M. L, t. 307. 

Hypothecation bond— Construction- 

Provision ior payment by instalments with 
option to sue for whole amount with enhanced 
interest in default— Efect— Eights of creditor. 
See Limitation aot, art. 132. 

(1918) M. W. N 586. 

— M^derial alteration, wJiai is. 

It is wfoag to say that because a man alters 
a figure in a document he thereby forges the 
document, or because there is -something in a 
difierent ink to the rest of the document there 
must be a material alteration of the document. 
{Mawig Kin, J.) Bichay Sukul v. Behaex 
SUKUL. 11 Bur. L. T. 1=43 I. C. 488. 

• BeciUils~-7aiu6-—Sala by Hindu w^ow 

— Necessity— Proof of. 

Where a conveyance had been executed 
twenty-five years before the insitution of the 
suit, recitals made at or about the time of the 
conveyance were accepted as proof of the 
existence of legal ; necessity. (Chapman^ ' 
Atkinson and Imam^ JJ.) EAM-BAHADOR 
' dAfxER Hath Prasad. 8 Pat, L* J. 199== 
4 Pat L, W, 377= (19181 Pat 181 
=45 I, G. 749. 

, , ,, Setting aside — Praud — Jnidgm^ 
'^ohiained by perjured evidence, — Suit to set aside 
•if maintainable. ; • 


A suit does not lie to set aside a Judgment 
in a previous suit on the ground that it was 
obtained by perjured evidence. 29 Mad 19 
overruled 38 M 203 ; 16 C. W. N. 1C02* 37, 

^ J- Seshagiri Aiyar 
and Spencer, JJ.) KaDIRVELU Nainas v 
Euppbswami NAIoker. 41 Mad. 743= 
!34 M. D J 590=23 M. L. T. 372= 
(1918) M. W. N. 514=8 L. w. 103=45 
I.C.774 (F.B.) 


Privilege— Complaint to pclice 
Charges contained in — Suit for damages if 
maintainable— Remedy of aggrieved party. 

Where a person mafees a charge against 
another the subject of a complaint to the 
Police or to the Court, he is protected from an 
action for defamation in respect of allegations 
concained in the charge. If the compialnt is 
dismissed, the accused can get sanction for the 
prosecution of the complainant for bringing a 
falsa charge and * if he has suffered loss or 
injury, he can sue for damages for false and 
malicious prosecution. iSo.unders, J. C ) 
MaUNG MYO V. MAUNG KT Wet, E. 

47 1. C. 674 


^ -‘Privilege-- Libel in a judicial ^proceed — 

mg— Damages in civil action— Liability for. 

Defamatory statements made by a party in 
a petition presented to a Criminal Court are 
absolutely privileged in a civil action for 
damages based on libel. 

^ There is no statute in India dealing with 
civil liability for defamation. The rule to 
apply is that of justice, equity and good con- 
science. This has been interpreted by the 
Privy Council in 14 I A 89 to mean the rules 
of English Law if found applicable to Indian 
society and circumstances, and thereds nothing 
in the circumstances and society of this country 
that would make it improper or inadmisable to 
apply to India the English Law of privilege 
which is well established in England 3 Ail 
815/ overruled. 23 Cal 887, diss. (Knox 
Banerjea Tudbdll Rafiq and Wals}i JJ ) 
CHUNNI LAL V, NABSINGH DAS. 

40 Ail 341=16 A. L J. 360 
45 I. C. 640 ^F. B.) 

SlanderSuit for damages— Privilege 

master and servant communication by servant to 
his co-employees, suspecting em-ployer of having 
instigated the poisonmg of the servent-Statement 
untrue but mode bona fide and without malice 
--Privileged occasion- Siatement made to protect 
interest Imputation of a ctirtieif actipnablg 
without proof of .special damage— JEngUsh and 
Indian law. 

At Common Law it is not actionable to say 
of a man that; you suspect him of a crime, at 
any rate, in the absence of special damage’s or 
-unless the observation he made with reference 
to his hufiiness. {Harrison, v. King} (1817) 4 
Price 46x61. 
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DBFAMiTION. 

Semhle.— The Common Law rule aa to 
special damage being necessary to support an 
action for slander, except in certain cases, is 
inapplicable in India 

The defendant was employed by the plfis. as 
their general manager of their plantation 
estates. Almost from the commencement 
of the employment the parties were on bad 
terms and there were frequent disputes bet- 
ween them with the result that the plffs. 
wished to dispense with the defendant’s ser- 
vices. The deft, suspected that rather than 
dismiss him and face an action for damages, 
his employers might endeavour to get rid of 
him by foul play, While was on one of 
his planting tours a few days before the 
actual dismissal the defendant suffered from 
poisoning symptoms. I'fe suspected that his 
employers had instigated his poisoning and 
communicated his suspicions to two of his co- 
employees in these words I have been 
poisoned and I suspect that, the Saits (plffs ) 
are at the bottom of it.” It was found as a 
fact that though the circumstances were not 
as such to give rise tea well founded suspi- 
cion of poisoning against the employers, the 
defts, acted boiia fide and without malice in 
making the communication in order that the 
matter might be enquired into. In an action 
by the employers for damages for slander, 
Held, that the communication was made by 
the deft, in the conduct of his own 
affairs in matters where bis interest was 
concerned and was therefore privileged in the 
absence of actual malice and that the defen- 
/ dant was not liable in damages Toogood v, 

‘ S^^ing (183i) 1 0- M. and H. 131 » 193. rel 
(Wallis C. d. and Sesliagiri Aiyar, J.) J B, 
LEBIifS ROGEBB v. HaJBE FAKIB MUHAM- 
MAB Sait. 35 M. L. J. M. L. X. 461 

=9 L. W. 104. 

BEFEH&R OF IHOU ACT, (lY OF 191S) 8. 1. 
Sub. S. {3)-“Part of the Act'* in, 'nieanvngof — 
Buies fnmied under Applicability to Madras 
Presidemy-~Notification under S. 1 Sub 8. 
(3) applying rules not necessary— -Offence crea- 
ted by rules made under S. 2 — Jurisdic- 
tion to try in provinces, to which S. S-11 not 
emended — Dt. Magistrate in liule ^0— Mean- 
ing of Crd^P, CodeSs. 10, General Clauses 
Act, S$. 17 Cl. (1 )-*-Fj ffect—StatuteHnierpre- 
tation-Section emvowering making. of rules — 
Buie so made if made of part of Act or of 
section. 

Where a section of a statute gives power to 
make rules, the rules so made are to be read 
as pert of the section itself , Held, that a rule 
\ paftidehy the Governor General in council in' 
phrsuaucsE of the power to do so /conferred, 
by 8, Sob the Defence of India Act must' be 
V- teiad, as. paitonh at section itself and not as: 
; ' att addition to a section of the Act. Jnstit'Ute , 0 / “ 
" Patents r fXiap^ pcodf 1894 A. G. 360 foil. ’ 

\ The reference to “ the rest cf the Act*^ in S, 

1 Stthv.SeG, 3 .ia the aubaeffuent aeotions of the 
Adt and'.noli to the rnlbs framed under 3, \ 


DEFENCE OP INDIA ACT, S. 3. 

In provinces in which Ss. 3-11 of the Defence 
of India Act are not in force, offences, created 
by the rules fraroed under 8.2 of the Act are 
triable by the Courts indicated by 3. 29 of the 
Cr P. Code. 

Held, that by virtue of S. 10 of the Cr. P. 
Code reid with S 17 of the General Clauses 
Act, Rule So (a) of the rules framed under the 
Defence of India Act, must be read as if it 
contained after the words “ Magistrate’* the 
words' Acting Dt. Magistrate or magistrate 
executing the functions of a Dt. IMagistrate. 
[Sadasivo. Aiyar and Napier, JJ). Kandasami 
P iLLAI In re. 

35 M. h, J 736=1918 M. W. N. 856 = 
24 M. L.T. 505. 

— S. 2'— Rules 23 and 29 — ‘'Dissuade 

or attempt to dissuade ” meaning of — No 
Reference to acts already done — Magistrate 
Convicting accused without giving option under 
S. 191 Or P. C. 10 accused or proceeding under 
t h. XV I — Irregularity — Bevimn. 

A tenant of the accused was recruited for 
service in Mesopotamia on payment of R. 25 as 
advance and subsequently the accused sued him 
for arrears of renc amounting to Rs. 30-15-0. 
The tenant made a statement before the Dt. 
Magistrate of Mirsapur and it was not on oath 
nor was it signed by him. The Dt. Magistrate 
thereupon directing warrants without bail to 
issue for the arrest of the aocussd and an order 
for summoning certain witnesses. The Dt. 
Magistrate took up the case himself, framed a 
charge and convicted the accused under Rule 
29 of the rules framed in accordance with S. 2 
of the Defence of India Act. The accused were 
alleged to have contravened Rule 23. Beld^ 
that the proceedings in the Court of the Dt. 
Magistrate were irregular in their initiation 
because the Magistrate had not given the 
accused the option of being tried by another 
court, as he was bound to do if he was taking 
cognizance of the offence upon information 
received uuder S. 191 (o) of the Cr P. Code, 
and if tenant’s statement was a complaint 
the Magistrate ought to have taken from him 
a sworn declaration of its truth before issuing 
warrants ; and ( 2 ) that rule 23 did not apply 
inasmuch aa no person could dissuade or 
attempt to dissuade another from doing some, 
thing which the latter had alrsady done- 
{Piggoit, X) M^HADEO SiNGH v EMPEBOS. 

18 A. L. J 895=48 I. C. 483, 

— S& 3(ti and (2) 4 8, and 11 — 

Provisim^ for trial of -offences by special .O'ovu 
missioners mt ultra vires— Power ^ the Indian 
Legislature to constitute marts. . , ' . 

^ The Defence of India Act (IV of 1915). in so 
far as it empowers Govethmenl to. direct _the 
-trial of certain ofiences^ by . special. Commis- 
sioners is not ultra' vires of the Governor- 
General in Council by virtue of S. 32 of the 
Indian Councils Act, 4 Qal, 17; 1 Bom,. 36S, 
8 Cal. 68 at .p, 143, 11 All- 409 Hef.' 
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DEFENCE OF IHDIi ACT. S. 8. I DEPOSIT, 


The High Court has power in a proper pro- j 
ceeding to declare an enactment of the Gover* | 
nor-GeneraVs Esecutive Council, ultra vires', 

. and cf no force and effect with all the con- 
sequences that may result therefrom [Dawson^, 
Millet, C. Chapjnaii Mulhck, Bee and 
Atkinson, JJ,) Paem^SWARA AHIE i;. 
EMPEROE. 3 Pat h J. 537— (1918) Pat. 97 = 

5 Pai L. W. 157=^4 1 C. 185= 

19Cr L. J. 281. 

Ss. 8 and 11 — Yalidity of 'provisions'^ 

Commissioners appointed under the Act — 
Proceedings of — Jiirisdiction of Sigh Court 
to revise — Superintendence — Sigh Courts Act, 
S 3 , 9 and 15 — Indian Councils Act, S- 22 — 
Letters Pate^ii Cal cl. 41, if ultra vires— 

Staiute—Inierpreiaiion—'A'irMguity—Bx'neftcial 

construction 

Per Dawson Miller, C. J.— The P efence of 
India Act does not purport to take away any 
existing powers of ^perintendence of the High 
Court, but merely creates a new court which 
shall be independent of the High Court. The 
power of superintendence conferred on the 
HigE Court hy S. 15 of the High Courts Act is 
confined to superintendence over those Courts 
which are subject to the appellate jurisdiction 
of the High Court. The special tribunals 
created under the Defence of India Act ate, by 
the very Act which created them subject to 
no arpellate jurisdiction whatever. Under 
the espress provisions of S. 8 of the Defence of 
of India Act the decision of the Commissioners 
appointed under the Act is final and conclusive 
and is not subject to interference either by 
way. of appeal, revision or in any other way 
whatsoever by High Court. 

In so far as jurisdiction is directly conferred 
on the High Act it is subject to the 
legislative powers of tbc Indian Legislative 
Council, and in so far as it is left to be , con- 
ferred by Lr'ters Patent it is such as Her 
Majesty may thereby ‘‘grant and direct.” 

The Go verncr- General in Council had_ power 
to pass the Defence of India Act providing for 
the creation of new courts of criminal jurisdic- 
tion independent of the control or super- 
intendence of the High Courts. 

It is within the legislative powers of the 
Governor-General in Council to amend or altar 
the Letters Patent of a High Court and to 
direct that a particnlar court shall " not bs 
subject to the appellate jurisdiction of the 
High Court, thereby removing a condition 
which is essential in the exercise of the power 
of superintendence - granteo by S. 15 of the 
High Courts Act. 

- Per MuUick, J— The Indian legislature, 
though it has no power, to amend or modify 
or repeal S 15 of, the High Courts Act has 
power to afiect the operation nf that section 
by depriving the High Court ot superintendenoe 
and appellate jurisdiction, in : regard to parti 
ouiar inferior coprta. 

/ 31 


Per Imam, <1 . — The words of exclusion 
contained in S 8 of the Defence of India Act 
embrace not only the appellate and re visional 
jurisdiction of the High Court over the Com- 
missioners appointed under the Act, but also 
powers of superintendence which is one of 
the ways in which the High Court exercises its 
jurisdiction over inferior Courts. (Miller, 0 . J . 
Mullick and hnam., PJ.) SHEO NANDAN 
PE ASAD SINGH V. EMPEROR. 

3 Pat h, J 581 =(1919) Pat. 1= 

5 Pat. L W. 324=46 I.C. 977=19 Cr. L.J. 833 

DEKHO AGRICULTURISTS’ RELIEF ACT 
(XYII OP 1879). S. 13 id)— Mortgage— Suit 
for acco'unt — Mortgage bond taken in satis fac- 
iio'it of decree — Acemnt of decretal debt cofiinot 
he taken afresh under the accounts suit* 

In satisfaction of a decree passed at^ainst 
him, the plfi. executed a mortgage for 
Rs. 1. 480 in defb.’s favour At the plfi ’s suit 
to take accounts of the mortgage under the 
Dekh. Agri. Rel Act, the Lower Courts treated 
Rs. 866 out ot the mortgage amount as repre- 
senting the original principal under the earlier 
decree and allowed interest on that sum. The 
deft, having appealed. 

Held, that interest should be calculated on 
the whole amount of Rs 1,480, for in the 
present case the original interest had not been 
converted into princTpal and any statement on 
settlement of account, or by- any contract made 
between the parties, but the conversion had 
taken place by means of a decree by the Court 
and by that decree a single integral sum was 
awarded to the deft, as a judgment debt. 
{Batchelor, A. 0. J, and Kempt J*) MAREPPA 
V, GUNDO. 20 Bom. L. R. 169=46 I. C. 166. 

S- 48 — Conciliator's certificate — Eu:- 

clusion of time taken qip in obtaining concilia- 
tor's certificate— Decree— Execution — C. P. 
Code, S. 43. 

Plfi. obtained a decree on 23-10-1899, ,to 
execute which ha gave three applications. He 
next applied on 1-7 1911, to obtain a con- 
ciliator’s certificate under the t>ekban Agri- 
culturists’ Relief Act, 1879, which he obtained 
on 29-5 1913. The fourth application to ex- 
ecute the decree was accordingly made on 
23 8-1913 and the deft, resisted it as being 
barred under S. 48 of the C. P. Code. 

Held, that the application wis within time, 
inasmuch as the pifi was entitled, under S. 48 
of the Bek. Agri Rel. Act, to exclude the 
interval of time oficupied in obtaining the 
conciliator’s certificate {Batckelar, A C.J^and 
Shah, Jf SBIDAYA V. SATAPPA. . 

42 Bom 367/= 20 Bom. L R. 360= 
46 1. C. 494, 

DEPOSIT— 'Alter institution of suit— Efieot 
on running of interest: SeeT, 2. ACT, SS S3 
AND 84 SOIL. L. J. 606 
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deposit. 

— Forfeiture of — Lease — Agreement for 

5 years— Deposit of half yaarg’s rental— For- 
feiture on breach of condition — Not a penalty. 
Se<i CONTRACT ACT, S 74. 

(1918) M. W K. 197. 

Money deposited on the understand - 

ing that it was to be paid on* demand after a 
certain period— Whether a deposit within Art. 
60 of the Lire. Aot. See. LiM. ACT, Art, 60. 

8 L W. 221. 

DISTEICT JUDGE — Whether has powers of a 
Kazi in respect of wakf property. See G. P. 
CODE, S. y2, 23 C. W. N. 13S. 

DiyORCE— Co-respondent, name not known— 
Leave of court not obtained— Jurisdiction of 
court in ease of want, of such leave. See 
Jurisdiction. 45 Cal. 523. 

-Mahomedans— Post nuptial agree- 
ment by husband not to take second wife and ' 
delegation to wife of power of divorce on 
breach— Validity, See Mahomedan Law. 

22 C. W- N. 924 

DlYOBCE ACT (lY OF 1869), Ss. 4, IS and 19 

Dixiorce coiirt^Jufisdiciion'^QueBtion of — 

VaMity of marriage under Christian Marriage 
Act — Fraud. 

S. 4 of the Divorce Act which provides that 
the jurisdiction in matters matrimonial shall 
be exercised according to the provisions of 
this Act and not otherwise does not preclude 
the court from conaidoring whether a marriage 
was duly solemnized under the provisions of 
the Chriefciii^i Marriage Act, and the court oau 
make a decree declaring a marriage null and 
voiX on grounds other than those contained 
in S. 18 of the DiTorce Act* 

Fraud as a ground for avoiding a marriage 
means such fraud upon the other party to the 
marriage as procures the appearance without 
the reality of consent. - No degree of deception 
can avail to set aside a marriage knowingly 
made unless the party imposed upon has been 
deceived as to the person and thus has given 
no consent at all. 

Fraud me^s fraud upon the other party to 
the mairiag/and does not include fraud upon 
a third party acting in granting thO license. 


EASEMENT. 

-S. 10 — Divorce — Judicial separation—* 

Adultery and cruelty thereafter— Ground for 
dissolution. 

A wife who hag obtained judicial • separation 
on the ground of her husband^ g adultery 
alone, is entitled to a dissolution of marriage 
on proof that her husband has again commits 
ted adultery after the separation and has in 
i addition been guilty of orualty to her after the 
i separation. {Twomey, C. J, Ormond and Pratt, 
\JJ) MA THIN KYU V. Mg BA^ TEAIN, 

1 1.0.914, 

I — .gg 22 — Divorce-Judicial sepa* 

ration — Adultery — Desertion— Cruelty, degree 
of required for divorce. See (1916) DIG. COL. 
604; AIa cHO v. MAUNG Sein. 10 Bur. L. T. 

182=r8 L. B. R, 385=36 I. 0. 381. 

Ss. 10 and, 22— Divorce suit for— 

Cruelty, repeated acts of, efieot of- See (1917) 
Dig. col. e3i;MA Fan Nyun n* Maung 
AUNG The 10 Bur. L.T, 228 =36 ,1. C. 982. 

S. id— Decree nhi'—Pow^r of Kigh 

Court to pronounce. 

Under S. 16 of the Divorce Act a decree nisi 
can be pronounced only by a High Court. 
{Ormond, Parlett and Bohinsofi, JJ) MA 
WAING V, EBIUHIM. 43 I. C. 519. 

EASEMENT— Acquisition by prescription — 
Servient tenemeot owned by Govt.— Exercise 
of easement in respect of, for 30 or 40 years— 
Assignment of property by Govt, to private 
individual- Effect of, on rights of parties. See 
Easements act, 3. 15. 34 M, L. J. 396. 

——^Light and air-^Obstruction when 
aciio^iable. 

To constitute an actionable obstruction^ of 
light and air it is nol< enough that the light 
is less than before. There must be such a 
dimuuition of light as to constitute a nui- 
,gance, and to render the occupation of the 
house uncomfortable according to the ordinary 
notions of mankind and in the case of business 
premises to prevent the plfi. from carrying 
on his business as before. {Mamig Kin, J ,) 
Balthazar and Sonb v. fat ail ' 

11 Bur. L T. 109. 


The word solemnized^’ in S. 5 of the 
Christian Alarriago Act means celebrated ’* 
and de'ils with the ceremony only. , 

The words “rules, rites, oeremonicB and 
oustoms of the church” |n S. 3. mean only the 
lulas, etc , as to ritual, and do hot include rules 
or customs as to the capacity of “the pattiea.; ■ 


Iq a smifor nullity hf - marriage the .ques’ 
-^tlon is uoi whether the marriage is void under 
ihelw of ^e ohurchhut whether it is void 
V ■ the ■ law, of'; tha country.; 

" ■ 47 1- c. m. 


, ' Natural right — Surface water— flight 

of owner of higher land to discharge Surface 
water over adjacent lower land— Inatility of 
the owner of servient tenement to discharge 
satno owing to rise of bed of adjacent stream 
by silting*— Bemsdy — Dominant owner’s right 
■ not ahected. ' See Basements Act, S. .7 :b), 
III. (i). . 22 C. W K. 666. 


— — — Bi ght of 
necessary / to prove- 
Bs. and 23^ 


way — Proof ot— Evidence 
See. EASEMENTS ACT.. 

22 c; IS /N. 922. 
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EASEMENT. j 

— 'Kiglit to watec— River water taken | 

through the field of another, in an uiideS.ned | 
channel for irrigation — Enioyment of right j 
from time immen^orial — Presumption of lost. ; 
grant. See EASEMENTS ACT. 3S, 2 (c) AND I 
17 (o) 20 Bom. L. B. 398. , 

EASEMENTS ACT (Y of 1882,) Ss. 2 (c ) and ' 
17— (Cj— Eichi to water’- River water tahe^i 
through the f ield of auoiher in an undef ined 
channsl for irrigation — Enjoyment of rights 
from time immemorial. 

The pis. who owned non-riparian lands, 
used from time immerfiorial to irrigate his 
lands by river water which he took through 
the paddy-fields belonging to deits The water 
did not fiow in a definite channel but spread 
over the whole of the deft’s, lands till it over- 
fiowed into the pifi’e. lands The defts. having 
obstructed the passage of water through their 
lands the plfi. sued to establish his right to 
the enjoyment of the river water 

Bold, that the plfi- having acquired the 
right and enjoyed it from time immemotial, 
was not prevented from enforcing it by any 
provision of the Easements Act or by virtue of 
S. 2 (c) of the Act, 

Beaman, J.— Even if it were a right that 
could not be acquired by an easement, there 
was nothing intrinsically unreasonable in it ; 
but on the contrary it was compatible with the 
usages and sentiments of the agricultural I 
population in many parts of India. { 

Marten, J.— S. 17 (o) of the Easements Act 
did not apply, for the plfi*s claim was to river 
water and not to mere surface water on the 
defies lands. 

The presumption of a lost grant is one which 
' may be made in India as well as in England. 
It arises out of the strong desire of the Courts 
to find a legal origin for an ancient and unin- 
terrupted user. The presumption may be rebut- 
ted like other presumptions. It also requires 
certain conditions and one is that the right 
could have been the subject of a grant. {Beaman 
and Marten, JJ ) JanarDANGANBSH KHADIL- 
KAS ^’.rRAVjI BHJKAJI EONDKAR 

$2 Bom. 288 =20 Bom L. R. 398=45 1. C. 448. 

— S. Z^Effect of — Limitation Act, Ss. 

26 and 27— Central JPrcvinces. 

S. 3 of the Easements Act repeals, so far as 
the Central Provinces are concerned, Ss. 26 and 

27 of the Limitation Act and the definition of 
easement contained in that Act. {Mittra, 
A. J. C.) SITABAM i;. FBTIA. 

14 N* L. R. 35=43 1. C 982. 

S. i—Easemenp—Eand. irteamTig of- 

Roof of shop- RigU to dry 'clotJm over--Acqi^ 
^lonofioseasemefit. ■ ’ 

Artificial sferucturea sudh as flat masonry 
,^.aad roofs or ahopSi are (land) within the mean* 
;|ng of that expression as used in S, 1 of Act V 
and casements such as the tight of 


EASEMENTS ACT, S. 7. 

drying clothes can be acquired over them. 
[Lindwall, J. C .] GaNESE PBASAD v. EHUDA 
BakhSK. 21 0, C. 73=45 I C. 5S5. 

—8. 4 — Easement — Windows — Eighi 
to open and shut — AeguisUiem by prescriyiimu 
A right to open and shut the windows of 
a person’s house is an easement within the 
meaning of S. 4 of the Easements Act for it is 
a right, which the owner of the house has, as 
.such, for the beneficial enjoyment of his house 
to do something, -i e , to swing the shutters 
upon certain other land not his own and such 
! a right can be acquired as an easement by 
I prescription. {Wallis^ G J and Phillips, J.) 

I BANGA KOW V. Ramathilakamria. 
j 7 L. w. 332=45 I. C. 435. 

j -S. .7 Illn. (h)— Reparian right — 

1 Irrigaticu — User for —Right by presenptien 
acquired by lower oioner — Duty of higher 
■owner, not to interfere with. 

Riparian owners have a natural right to use 
the water of a natural streamlet for the 
purposes of irrigation so long as that use is 
reasonable. It is not competent to a higher 
riparian owner to use the water for irrigation 
in such a way as to interfere with an easement 
acquired by a lower riparian owner [Imam, J.) 
Mahabir Sahu -v Ram Saran Saeu. 

41 I C. 19. 

S. 7 (b> Illn. (i) — Water— Right ^ 

Surface wo-ter— Right of owner of higher la/>id 
to discharge surface water over adjaceyzt lower 
land — Inability of the owner of servient 
tenement to discharge setme owing to rise of bed 
of adjacent streams by silting '-Beynedy — 
Dominayit owner*s right if affected- 
ly is well settled in this country that the 
owner of higher land is entitled to discharge 
surface water over adjacent lower land. 

■Where owing to the silting up of a stream 
into which the water thus discharged 
ultimately flowed the level of the bed of the 
stream became higher than the adjacent lower 
land, to tbe inconvenience thereof. 

3eld, that the increase of burden to the 
servient owners not being due to anything done 
by the dominant - owners the latter were still 
entitled to exercise their rights and it was 
for the servient owners to take such steps as 
I might be advisable to deal with the difficulties 
created by the rise in the bed of the strpam. 
{Walmsley md Greaves, JJ) KasiSWAb 
Mukherjeb V. Jyoti Kumab, 

22 c W. N. 666=41 1. C. 863. 

■■ "• S. 7 liin. {i}— Batumi riht — Rigght 

of' lower landowner to insist on water following 
^on to his land. . - 

Eor Inany, years water accumulating on 
higher land used to find its way down, across 
the lauds of the defts. on to the land of the 
plfi, which Jay below. On . the defts. having 
stopped' tiw Sow on to the pM’e* laud and 
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diverted it in another direction the piff. 
brought a suit to restrain the defts on the 
allegation that by their so doing the produc- 
tive powers of his land had been lessened. 

Held, that the pUintih h vd no right which 
he could enforce at law, as his case was 
really the case of the o.-\n 0 r of a servient tane- 
meat endeavouring to retaliate by claiming an 
easement against the owner of the dominant 
teneu’ent ; that the defts. may have acquired 
a right by prescription to discharge surplus 
water from their laud on to that of the plfi 
but this would not give the plS. the right to 
insist that they £»hould continue to do so for 
all time iOhktyo'iT.d XValmsley, Jj), BAh- 
LAVE MaNDA u/BEBINL BEHARI MANDAL. 

46 I, C. 24. 

lias. 7, Ill.(i) and 22 — Natural right — 
Water hrcughi down on land for mltivaiion-^ 
liighi to discharge on the land nf lower pro- 
;priGtor'-^Nai?iral right or easement — Infringe 
inent—Injunctmz~-Ncr'}ii> of decree. 

‘Pet^ Sadasim J . — The term, “ natural 

right’ ^ of drainage strictly so-called covers 
only the right to allow rainwater falling on 
land of a naturally higher level to drain ofi by 
surfaoe flow wherever and along whatever lines 
the water could find -its way on the neighbour 
ittg land The right to drain off water brought 
aooerding to the custom and usages of the 
country along irrigation channels upon the 
land may also be said to be a natural right. 

Per Phillips, /-—An owner of land can have 
no natural right to pass the water, which has 
come upon his land artificially to his adjoin- 
ing land. Where the upper ^eld is witer^ by 
an irrigation source, a right to pass such water 
away from the field eannot be a natural right 
but only a prescriptiva or customary right. 

Pap Curiam. XJnclGr S. 22 of the Easements 
Act the easement ciust be exercised in the 
way least onerous to the servient owner and 
must at his raqheat be confined to a deter* 
miuate part of the servient heritage. 

Form of injunction decrees, when rights or. 
easements are inter 'erred with considered. 
{Sadaszva Aigar cM Phillips, JJ.) DORAISAMI 
Muttiritam ij.- Naaibiappa METTIEIYAN. 

23 M IT. 210^(1918) M. W. N. 167= 
44 I. C. SCO. 

- ~S. 7, IjUn (J)— Eight of riparian owner 

bo utilise water, for irrigation— Natural right— 
Esetoiaa of right not to interfere with 
easement acquired by lower proprietors. See 
BIPABIAN EICJHTB, - 441. C. 19* 

7. cl (h) 111 (j)— Bipatian rights 
^ — Eistent of, m India— Person exercising 
ri^rmh righta not' liable to pay water-cess 
to tSovt. See: MiD-fiRBION* CEfS. ACT'S- 1 
- . ; V . ^ 43.1,0*113. 


User of the servient tenement by the tenant 
of the dominant owner who occupied the pre- 
mises is for the purpose of acquisition of an 
easement as good aa user by the dominant 
owner himself. {Lindsay, J C.) GANESH 
Prasad v. Ehuda bakhsh- 21 o C 78.= 

45 I. C. 885. 

‘ — S _ 13 —Easement of necessity — Origin 
of — 'Acguisiiion of title by prescription. 

An easement of necessity cannot arise in 
any other way than on severance of tene- 
ments. 

Where the plfi. claimed a right of way over 
the deft’s garden, and it was found that the 
deft’s, holding was distinct from the plff’s and 
that although they adjoined there was no 
suggestion that they h^d ever belonged to the 
same owner, and it appeared that they had 
been brought by the plfi and deft, at different 
times. 

Held, that under the circumstances, no 
question of easement of necessity could arise, 
and that the only question was whether the 
plff. had made out that he had peaceably and 
openly enjoyed the right to go through the 
deft’s garden as an easement for twenty years 
up to a date within two years of the suit. 
(Saunders, J. C ) MaUNG 8BWE DAING u. 
Ma Thet Su. 3 U. B. R. (1918) 65= 

46 I. C 327. 

S. 15— Belongs to Government^'’ in 

last para, meanji/tig of — Acquisition of ease- 
ment by prescription — Servient tenement owned 
by Govermient— Exercise of easement right in 
respect of ^ for 30 end 40 years— Assignment by 
Govi. of property to private hidividual— Effect 
on rights of parties . 

'The words “ belongs to Government” in 
the last paragraph of S, 15 of the Easements 
Act refer, not to the time of suit, but to the 
time during which the easement is enjoyed. 

Where, property belonging to Government 
and in respect of which an easement had been 
exercised by A only for 30 or 46 years, was 
assigned by Government to B, a private indi- 
vidual, held, that the assi^ment had not the 
effect of rendering the easement absolute as 
against B on the ground that the 30 or 40 
years’ enjoyment would be sufficient as against 
him under B. i5 of the Act. 

Where the 60 years’ period has^ 
nearly expired during Government ownership 
of the land^ and the land ia then transferred 
by Government to a private party, the acquisi- 
tion of the easement might held to he 
completed when the deficiency wasmade up by 
subsequent enjoyment against the transferee 
(AyHhg, ojnd PhilUpSi JJ.) SBINIVASA 
UPA HYA V. BANGANNA BhaI 'JA* 

41. Mad. 622-34 M* h. J. 396-45 h C 88 


■ ; of, by 

■ ' tmanifaf'dammant " 


i&.^Easeimni — AeguMUhn of, by 
of prior ipossosimh - 
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The user of an easement without any one’s 
permission and without interference on behalf 
of the servient o-’^neris “ as of right ” In 
disputes relating to acqaisition of easements 
evidence of user prior to the .statutory period ] 
is admissible. {Lindsay, J, C.) GAISIESH 
Prasad v. Khuda Bakhsh. 21 0, G. 78 = 

45 I. C, 583. 

• S. iS^Ri-ght of fishing— Preseripiion 

— Implied grant from 10 years' %tser. 

Under S. 15 of the Easements Act, a right of 
fishing cannot be acquired by prescription but 
from uninterrupted user such a grant may be 
presumed. The Easements Act does not esolud: 
or interfere with other titles or modes of 
acquiring easements, [MUtra^ A J.O ) SiTARAM 
-u. PbtiA. 14 N L R. 35=43 I. G, 962. 

S. 17 (c)-“ Right to water — River 

water taken through the field of another in an 
undefined channel for irrigation— Enjoyment 
of right from time immemorial. See EASE- 
MENT ACT. Ss. 2 (o) and 17 {c) 

20 Boro.'L. R 393. 

S. 22— Easement or customary right 

to discharge water brought for purposes of irri- 
gation on to the land of lower proprietor— 
Right of lower proprietor to have the enjoy 
ment confined to a specific part of the land. 
See EASEMENTS ACT, SS 7 AND 22 

(1918) M. W. S. 167. 

Ss. -22 and 23— Wrip/if of wc^ Suit 

for declaration of plffs right— Thwigs 'necessary 
for plff to prove. 

In a suit for a declaration of the plfi's right 
of way it is not necessary to locate the exact 
position in which the way was enjoyed over 
the compound of defts, nor is it necessary to 
show that aoy definite marked pathway over 
the compound was always used. If the plfis. 
establish the termini from which and to 
which the way runs the pifis. would be en. 
titled to have the right of way ; that right 
would be enjoyed in the way that the owners 
of the servient tenement point out as being 
the tract over which the way should be enjoy- 
ed ; and if not then the plfi. would be entitled | 
to enjoy the way by the nearest route. Wimble- i 
don and Puimy Commons Conservators v. 
Dixon, 1 Oh^D. 363 foil, {Fletcher and Euda. 
IJ) Laehi Kanta RAitJ. RAJ Chandra 
Saha. 22 c . w . r 922= 

46 1. C. 375. 

S. .23 — Be- construction involving 

cJta^ige in the situation of roshandans if fresh 
e{zseme?it — Building up mall c^s to block roshan- 
dahs, 

. A re-Gonstruotion of a house involving a' 
change in the situation 6i \ht ' rosha^ans does 
not mean a fresh easement requiring a fresh 
. pwkd- of 20 years for its acquisition. 


EASEMENTS ACT, S. 28. 

Plfi sued for the issue of a mandatory in- 
junction to the defts. th.at they should demo- 
lish a wall built by them It appeared that 
I the plfi had re-constructed his house and had 
I changed ihe position of his paranals and 
roshandans. Eefts. had therefore built up 
their wall so as to block these paranals and 
rosJuanians . 

Held, that the pin. was entitled to the relief 
claimed, 26 Bom. 374 diss. (Chevis, J.) BHABM 
Das V. PlYARB LAL. 9^P. W. R 1918= 

45 I, C. 985. 

' — ' S, 24 — Accessory easeme'rit- Discharge 

ing- rain- mat or from projecting eaves— Accessory 
easement of going over the seroient tenernent to 
I repair the wall, not allowed. 

The plfi. who had acquired an easement of 
discharging rain water upon deft’s land from 
projecting eaves, ,sued for an injunction re- 
straining the dett. from building upon his land - 
m such a way as to pravent the plfi. from going 
upon it for all the purposes of repairing the 
wail which supported the eaves. 

Heidi dismissing the suit, that to grant any 
relief with regard to the wall was an illegiti- 
mate extension of the doctrine of accessory 
easement for the wall was not an absolute neces- 
sity for the suppose ..of the eaves. (Beaman 
and Heaton, Jj,) HiMATLaD v, BHIEABHAI. 

42 Bom. 529=20 Bom. L. R. 403=45 1. C. 422. 

S 26— — Right to use wcbier 

course — Enjoyment for 19 years^ effect o/— 
Obstruction mtJmi one year of suit. 

Pifis. began to use a water-course in 1896 
and continued to ‘use it until 1916 when deft’s 
interfered. The present suit was instituted 
before the expiry of one year from the date of 
such interference. 

Held, that as it was not pleaded that .the 
water-course had been used by pifis. with deft’s 
permission, it must be taken chat pifis. enjoy- 
ment was nec vi ntc clam nec precaria. 

Though the period of actual enjoyment was 
in this case only 19 years 6 months and 19 days 
the obstruction by detts. not having been ac- 
quiesced in for one year must be ignored*-'^ for 
the purpose of caicUiaiing the period of 20 years 
lain down in iS. i.6 of the Lim. Act. 

As the period of actual enjoyment and the 
period after o bstruation up to the date of insti- 
tution oi suit together m^e up the fall period 
: of 3u years and this period ended within two 
I years next before institution of suit, the pifis. 

1 had estakisued their right of easement. [Shculi 
1 Lai, J.) SaWAN BINGH -OHATTAB dINGH. 

‘ 48 R. R, 1918=46 I. C, 17. 

■ " S,- 23 — Easement — Limits of' — Smad 

space— Definite egress and in gress. 

Where ; the area over which an easamant of 
way has been acquired is small and the points 
®t egrdsa and ingress are fixed it is not necessa^j^ 
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ejectment. 


for the Court to delineate the particular portion 
of the ground which persons enjoying the 
easement are entitled to use. (Liv.dsay, /. 0.) 
GANESH hRASAD n KHUDA BAKSH. 

21 0. C. 7S==^45 I. C. 585. 

S. 47 — Easement — Extinction — Cessa- 

iion in pursuance of agreement — Effect. i 

Eeld, following the principles laid down in S- j 
17 of Aot V of 1682, that an easement is not 
estingnished when the cessation is in pursu- 
ance of a contract between the dominant and , 
servient owners. {Sliadi Lol^ J .) Fateh Grand 
V. BABAS EAM. 34 P. L R. 1918= 

56 P. W. R. 1918=45 I. C 618. 

S. 60-L icensee—Notico to quit before 

institution of suit for ejectment, unnecessary. 
See EJECTMENT. 27 0 L J- 523= 

46 I. C. 317. 

8. 60 — License — Bevocation of — 

' Execution of costly a‘nd permanent tvorks by 
licensee on land of licensor — No right to revoke 
license* 

Under an oral arrangement pUS. allowed 
deft, to execute on the plii’s. land an irri- 
gation scheme of considerable expense and 
permanent benefit to a very large number of 
villages. 

EM, that the agreement created a license 
which could not be revoked at the instance of 
the plff. (Jtoala Prasad anrf Imam, JJ ) i HE 
SECBETARl^ OP -iTaTE FOR INDIA v HiRA 
NAND OJHA. 47 I. C. 166- 

EASTERN BENOAL AND ASSAM BIS- 
ORDERLY HOUSES ACT (II OF 1907), B 3 - 

Order ly inquiring moi^istraie'- District Magis- 
trate if can modify, 

A Dt. Magistrate has no jurisdiction to inter- 
fere with an order passed by a Criminal Court 
in the exercise of its jurisdiction under iS. 3 
of the Eastern Bengal and Assam Disorderly 
Souses Act. 11 C- W, N. 104 ref. (Teunm and 
Bichardson, JJ,) LALIT MOHAN CHAKRA' 
VABTY V. HARENDEA KTJMAR DE. 

46CsI 311=210 W. N, 1135= 
27 C. L. J. 59=40 I. C. 736. 

ECCLESIASTICAL hASI— Established church, 
meaning of whether subject to the ordinary 
courts of law--Monian Catholic CJmrchi if mi 
established church— Voluntary association — 
Bides of— Buies of Branch associatic-n different 
^ from poxent body, departure fro7n — Custorn— 
iBfoaf of—Siaim of association, 

r 'The.Church of England ^ is an established 
/"v nhuyeh and is therefore subject to the ordinary 
; ; ^urte of law not only as to .matters temporal 
but even asio'ipl^ers of. doctrine. ■ ^ 

.The ..Homan ■ Datholio- Church' is not , an 
> : ;i^fi^lAiflhed chutph. but, a voluntary Association 
. and any ' member who ioias thai church will be 


bound by any rules which it has framed for 
it? internal discipline and for the management 
of its affairs. 

If a branch voluntary association has adopt* 
ed rules which materially difier from those of 
the parent-body, but the members of that asso- 
ciation will not be members of the parent body 
but will be an independent organisation with 
their own rules. 

The Canon Law recognises no distinction 
between the spiritual and temporal powers of 
the Papacy, and the Episcopate and a member 
of any church which is part and parcel of the 
universal catholic church would be bound by 
the Canon Law and the control of the tempo 
ralities vested in the bishop. 

If a church while adopting in the main the 
doctrines of the Catholio Church has yet 
erected 'certain rules different from the 
rules of the Catholic Church in matters 
of discipline and management, those rules 
must be proved in the same way in which 
a custom would have to be proved in a Court 
of law. 

Questions of custom though they may in the 
end become questions of law are at the outset 
necessarily questions of fact. 

Where an appointment as manager of a 
Vicar in a Roman Catholio Church by the 
bishop was questioned on the ground that he^ 
was not appointed by the;wn£^ cempoaed of 
the beads of the bouses in a village as was the 
custom and that the delegation of any author- 
ity by the bishop was only permissive. 

Held, (i) that whether the church is viewed 
as a breach of the Roman Oatholic church or 
as a voluntary association the appointment 
was valid. 

(2) that whet her the custom was for the 
junta to appoint was one of fact on which the 
finding of the Lower Appellate Court cannot be 
interfered with in Second Appeal {Aylvng and 
Oouiis Trotter, JJ) GaBPABI LOUJS v, BEV. 
FB. C. P. GONSALVES. 35 M- L. J. 407= 
(1918) M W. N. 842=8 L- W 2C8= 
47 1.0.941. 


EJECTMENT — Benamidar *— Fictitious suit 
— Fictitious sale- Court, if can enforce unreal 
title See (19X7) DiO. COL 537 ; dURENDEA 
NATH GEOSH V. KALI GOPAL MAjmiDAR 

45 Cal. 920=22 C. W. N 367= 
28C.L.J. 333=42 1.0. 431. 

Co-owners — Bight of to eject 

ti'espasBBr, 


A person who has been wrongfully, disp^- 
eessed from property is entitled to sUa. for its 
possesion, and it is not a defence to the suit 
to say that the plff. ia not the sole owner of ' 
the property {Miitra, A. J, 0) BEA&WANSA 
MAEOTI* ; . 43I. a 3#95, _ 


Bight of 

ejetb-J-PaHial ejecimef^^ if - 
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EJECTMEHT. 

No co-sharer landlord can put an end to a 
tenancy unless he represents the entire 
proprietary body. Any co-sbarer can sue to eject 
a trespasser from the entire area cove.'ed by a 
trespass, but only the full landlord can sue to 
eject a tenant. 

A man who is put on the land as a tenant by 
a co*sharer and who remains with his status 
undisputed for many years, is prima facie a 
tenant -who has been accepted as such by the 
proprietory body. 

There can be no such thing as'a partial eject- 
ment of a tenant to the extent of the share of 
the eo-sharer claiming joint possession, nor 
there can be joint possession by the landlord 
with the tenant 8. N. L. R. 163 roll. (Stanyon 
A J. 0.) DEANOOMAL V. BAMLAL. 

55 L C. 596, 


— of teuancy — Allegation 

of—Btirden of proof . 

In a suit in ejectment based on a terminated 
tenancy ordinarily the piff landlord has to prove 
not only that the defts. were tenants but also 
bis right to eject. He must show that the 
tenancy is a terminable one and has been 
terminated validly. This is not afiecfeed by 
any defence of permanent tenancy. 


Presumption as to the nature of tenancy 
considered and discussed. {Spencer and Krish- 
nan, JJ-) MUTBUSWAMI I YES v. Naieae 
AMMAL, ' (1918) M.W.N. 219=: 

7 L, W. 195=^53 1. C, 9i7. 


Jtf? tertii—Suit dyainst Joint sm- 

passer s--One trespasser setting up title -in 
another* 

It is open to a deft, who is sued as a 
trespasser to rely upon the title of his co-daft. 
if both are alleged to have been acting in 
concert, even though his own derivative title 
is not proved. {Miiira, A. C ) Bhao SiNGH 
^ MABIPAT. 57 I. C. 550. 

Lambardar — No right to eject 

tenant or trespasser, except as agent of the 
whole body of co- sharers. See CO SHARER 

3 Pat L J. S8 


Notice to guit— Necessity. 

A licensee in 'possession of lands is not 
entitled to a notice to quit [Ivicliardson and 
Walmsley.JJ.) GOBIBBA CeANDRA GHOSB 
BISWAS V. NANBA HUBAB SUT. 

27 C, 4. 623-59 rc. 317. 


Notice to quit— Proof of service oi 

on tenant— Production of postal : cover with 
endorsement of refusal to receive Proof in- 
suMoient. LaNDBOBD AEB 

- , I • ' i "’Poss^ssorg/ tiile'" — Suit dn^ strength 

/Qf'f against trespasser^Mamiaina^lid>p^ 


; ELECTION 

I 

Possession is not merely evidence of owner- 
ship but is also the foundation of a right to 
possession and is sufficient in point of law to 
maintain a suit for possession as against a 
mere trespasser S^Bom. L. R. S6 ; 41 G. 291 ; 
39 1. C. 453 Ref. (MuViicJc and Aikifison^ JJ.) 
Shaikh mibza v. abdub gani. 

5 Pat. L. W. 130=53 I. C. 333. 

Termination of tenancy-- Denial of 

t^iancy hy defendant’^ Onus cn plff of provin'g 
right to eject. 

In a suit for recorvery of arrears of rent and 
for ejectment on ground of determination of 
tenancy if the deft, denies the plffis title and 
pleads that a third person is the landlord the 
plfi. in order to succeed mustjprove the existence 
of the relationship of landlord and tenant 
between himself and the deft. ^MuUlch 
o.fid Thcrnliill, JJ } Kuber NATH SINGE v. 
Gopal Narain Ram. 56 I. C. 238. 

Title, proof of — Onus on plfi. — 

Proof of possession within 12 years not enough. 
See burden OF Proof 

20 Bom. L. R 356 

Title^ strict proof of , mcessary — Title 

by heirship 

A person claiming to recover possession o ^ 
the property of a deceased Mahomedan as a 
distant kindred must establish by evidence 
that all persons having a prior or better title 
than him have been exhausted, or do not 
exist. {Mvllick aud Atkinson, JJ.) Sheieh: 
MIRZA V, ABDUL GANI 5 Pat. L W. 130= 

53 I. G 338- 

Trespass hy tenant— of perma- 

fient lessee from landlord to eject, 

A perpetual lessee is competent to maintain 
a suit against a ryot with regard to a trespass 
committed by the latter, e. g., the planting Of 
new trees in a grove without permission on 
any portion of the land comprised in the lease 
(Lmdsav, J. C.) RAGUBAR SUEAJ BAKSH 
5 0. L. J. 237=56 I. C. 357. 

Election — M unicipal Commissioner Requi- 
sites ot valid nomination paper — Irregularities 
in nomiud-tion, proposal, and approval of 
candidate — Election void- See CALCUTTA 
MUNICIPAL ACT. SCH. 6, R, 2. 

22C.W. N 953 also. 

22 G. W. h. 851 


- — ■— — Objections to ^Corrupt practices — 
Impersonation, essence of Mens tea— Intimi- 
dation and midue inpumce— Proof of. 

Hens rea is an .essential ingredient to con- 
stitute imperaonatioa. . In this case there was 
nothing to show that the elected candidate or 
his agent fraudulently and wrongfully caused 
improper personification and so the charge of 
impersonation could not stand. 
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electricity act. S. 24. I ESTOPPEL* 


In order to avoid an election on the ground 
of intimidation and undue influence it must 
be shown either that (J)the rioting or violence 
was instigated by the candidate or his agents 
for whom he is responsible, or that (2) it 
prevailed to such an extent as to prevent the 
election from being an entirely free election. 
(Ghatidhuri, J.) MONOiiANJAN MUKHERJBE 
V. BROJO GOPAL GOSWAMI. 

22 C. YL N. 678=46 I. C. 729. 


electricity ACT (IIT of ISIO), S. 24- 

SelbcduU Cl (vi) sni> C. (3 )— or cut out | 
if a part of the service line Consumer Uahihty 
of, to mdntain service line at Us cost— 
Defective installation -Dispute a,s to— Deference 
to Dlcciric Inspector— TAahility of consumer to 
pay for new fuse, 

A fuso or out-out is a necessary part of the 
service line and is kept under the licensee’s 
seal. 

The licenseQ has to bear the coat of the 
maintanance of the aervioe-line whether or not 
it has been initially paid for by the consumer; 

If the consumet’a installation is defective, 
the licensee is entitled to discontinue the 
supply of the energy to him* 

In case of a dispute as to any alleged defect, 
the licensee can take action under clause VI 
sub-olauSQ (S) of the Schedule to the Electri- 
city Act and refer the matter to an Electric 
Inspector who shall deiude it. 

If the licensee continues to supply energy to 
a consumer when he knows or has reason to 
believe that the latter’s inatallation is 
defective, he does so at his own risk and the 
oonaumer is not liable to pay for a new fuse or 
cut'out if the old one melts owing ^ to a defect 
in his installation. (Scoff. Smith, J-) Tbe 
Lahore electric Supply co. v, 

S5 P. R. 1918 — 
77 P L R. 1918=79 P. W. R 1918= 
45 1. G. 171. 


English rules of EQUITY-ApplioahiUty 


ESCHE AT-- < 372.^ Zemindar — Eight of 
Zemindar-^Eesidents in house on the abadi — 
Death vAthnut legal heirs. 

Two persons D and M, Sahukats by profes- 
sion, were owners and occupiers of a bouse 
Situated within the limits of a village known 
as Mauza Sakitra and also within the limits of 
the town of Gobardban. D and M died in 
that house without leaving any heirs. The 
Collector of Muttra representing the Secretary 
of State for India took possession of the 
house and its site as the ultimate heirs of the 
I property of a deceased person. The plS., the 
Bharatpur State^ claimed the site as zemindet 
and asserted that D and M were owners of only 
the materials of the house with a right of 
residence therein, but bad no right to transfer 
the site or the right of residence. The deft, 
on the other band contended that the house 
being situatedjn a town the owners of it were 
also owners of the site and subsequently the 
house escheated to him. The plfi’s case rested 
on two sets of documents namely, the Settle- 
ment Papers prepared in 1860 A. D! and the 
wajib-ularz of 1877 A. ^ D The wajib 
ul arz provided that residents in houses 
of mauza Sakitra, though their houses might 
from part of the town of Gobardban had ^no 
proprietary rights therein except themateiiala 
thereof, and they could not sell the site 
or the right of residence on the site ; and 
that in the event of tbe death of the occupier of 
tiueh house without legal heirs the proprietor 
of mauza Sakitra, would be entitled to posses- 
sion of the house along with tbe site, Under 
the documents of 1850 A,. D., the Goverment 
conferred on tbe Bharatpur Btate revenue 
proprietary rights over the soil of the five 
Biswas of mauza Sakitra :-Beld, upon the facts 
and the evidence in the case that D and M were 
limited owners of the house and that the 
effect of the settlement of I85O A. D. was to 
grant the Bharatpur State proprietary rights 
in the abadi of mauza Sakitra, and that there* 
fore the Bharatpur State was entitled to the 
house and the site of the house. 81 Ail. Ill 
appl. (Piggoti wvd Walsh, JJ.) THE BHARAT' 
PUR STATE V the Secretary of state 
For IKDIA. 16 A, L- 563=47 I. C. 823. 


equitable assignment— ITM constA 

iutes — Autjuyrisaiion to collect amount of decree 
a^id pay himself cut of collections. 

Where the deft, authorised plfi. to collect, 
certain decrees and pay himselt out of the 


preoeeds- ,, , , 

Held, that this amounted to an equitable 
assignment of the decrees in , plfi’a lavour. 

An agreenienc between an assignor and an 
assignee that a debt shall be'paid out of the 
apeeified fund or an undertaking to pay over 
to another 'moneys to be received: from a 
partiouiar source amounts to an equitaolci 
’ assi^ihent.' {Ahduf ScLhim 0, O. J Seshagiri 
Philiipd RAMA AIYAB 

. ^ T>iBTHA5ARATHY COTTTY-, - ^ ^ 


ESTOPPEL — '^'Approbate and reprobede^'^^ 
Parties ned entitled to— Execution . sale—Judg- 
ment-debter estopped from impeaching • 

A party caanoti take the benefit of a tranaao- 
tion and at the same time repudiate it when 
the transaction is one and indivisible. Where 
the, property of a' judgment debtor is sold 
in execution of the decree and the proceeds go 
in Batisfection of the deore9,and the judgment- 
debtor accepts the payment of the decree, he 
cannot impeach a part of the sale {Mittra\ 
A, J’-'C.) ANNAPURHABAI V. RAMA CHANDRA. 

AS I. C. 178, 

— — — Benamidar— Transfer by — Bight ol 
transferee— Botioe of benwi jaAture— Efiect: 
See Benami. 73 P. R. 1^18, 
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* Both ‘prirties ajjecied by — Duty of 

Court to try me case c% the 7nerUs. 

In a case of one estoppel p.^ainst another the 
parties are set free and the Court has to see 
what their original rights are. 'Bc-'-ti-Smit'-i., /J 
JIWANLAL V. BEHtiKI LAL. 152 P W R. 

lSlS-45 I. C. 63 

Chauqp of — WithdroiucJ cf 

suit as a result of comprcjuise. 

Heldj that by his admission of compromise 
before the Kevenus Court the plfi. having 
induced the deft to withdraw his suit in that 
Court, he was now estopped from bringing the 
present suit. (Le Rcssirujol GTkd WUherforce, 
JJ,) Gulab V. Eadhawa. 45 I. C. 331 

,, , C09iduct~-Ambiguo2(s act, insuffi- 

ciency of. 

Just as an estoppel cannot be created by an 
ambiguous document so too it cannot be creat- 
ed by an ambiguous act [Ycunj, J.) MAiJSA 
V. SaLLAIJJ£e7 46 I. C 609. 

■ By conduct — Omission to speak — 

Agreeme7it hci-wecn co-viortuagee^ to pay off 
prior mortgage — Failure of one mortgagee to 
inform the other of a prior clai^gc in - his 
favour. 

Where two persons embark upon a joint 
adventure for the purpose of estingaishing a 
prior mortgage and taking a first charge on , 
the property, it is the legal duty of each to ■ 
inform his co -mortgagee within a reasonable ; 
time that be had still an outstanding claim | 
under the prior mortgage and the omission to ^ 
give the information amounts to such an ; 
omission as is conteniplated by S. 115 of the | 
Evidence Act and operates as an estoppel. > 
{Miira, A. J. G.} PandURAXG v. NASAYAN 
Kao. 44 I, C. 547. , 

I 

By record— Res- judicata— Estoppel out- 
side the doctrine of res-judicata — Judicial es- 
toppel— Party precluded from raising incon- 
sistent pleas in successive litigations. See RES 

■ Judicata, ReppwBSEntative Suit. 

il9l8)M. iS.N. 175. 

j 

By represerdation, u:he?i arises — Flea 

of, to he specifically raised. 

Estoppel by representation only arises where 
the representation is as to a nutter of taet. It 
is absolutely necessary to plead estoppel A it 
is' intended to rely upm it. iJl^oherJee^ and 
BeachcrojLjJ) . OHA^’'DT craran Nath v. 
SOMDA Bi3l. 22 Z. W. N.’179=2b C. L. J. 31= 

44 I. G. 254. 

-r—^Deed — Approbate and Eeprobata— 
Person not entitled to— Person adopted under 
will, not entited to question its other provisions. 
: See Hindu Law. adoption. 

5 Pat. L. W. 167 


ESTOPPEL. 

Doctrine — Applicability — No pr^sjn- 

dic3 acting on faith of representation —E Sect. 

See EVIDENCE ACT, 3 Il5 75 P. W. R . 1516 • 

Execiiiiin of decree — Judgment- 

dcl'iors admission of lirhiliiy — SiJsegue^iz re 
punirtion of liabi'ity — Pt^r iluv 

Where a per-on against whom extcution is 
taken out admits his liability ha ci.nnoc sub- 
se.'iuently repudiate it. 

It is not necessary, according to lav/ as at 
present accepted, that there should be any 
fraudulent intention established in connec- 
tion with the miarepresentation which 
; is the subject of astopi^l {Muilick and Thorn- 
hill, JJ.) BALBia hEASAD i\ JUGUL EIS- 
HOBE. 3 Pat. L J. 455=45 I. C. 473. 

'Execution of decree — Sale in execu- 
tion of house of agriculturist — Suit by pur' 
chaser for possession — Objection by judgment, 
debtor that property not saleable under S- 60 
(c)oftheC7P. Code, not maintainable. See 

C. P. Code S. 60 (c) Etc. 16 A. L. J. 69i. 

— Execution sole — applicniio^i by 

judgment-deUer fer postpcncmemi of sale 
promising to waive objcciioris — Ba-smg of 
objections after conclusion cf sale. 

A judgment-debtor got an execution sale 
postponed on undertaking that he would 
not rai=e any objection on the ground of illega- 
lity or irregul-irity. After the .sale to.ok place 
on the postponed date he applied to set it 
aside on the ground of an illegality or irregu- 
larity of which he was cognisant at the time 
he gave his undertaking. Held, that he 
could not be allowed to impeach the sale. 
(Fletcher andUudm/J.) LakSHMI PbASANNA 
AIOJUMDAR V. RAJINDAR PODDAB. 

47 I. C. 331 

Foundation of ike rule — Bepresenta 

tives hound by estoppel. 

The doctrine of estoppel is based upon the 
change cf position brought about by the 
representation or actings of the person bound 
by the estoppel. 

Estoppel applies not only in favour of the 
; person induced to change his or her position, 
i but of a traesferea fro-n such person., and it 
I binds not only the person whose representiv 
I tious or actings h.i\’»i created -t, but all claira- 
■ ing under him by gratuitous title. {Lord 
i Dunedj,n). JagannaTH Prasad SINGH v. 

1 syed Abdullah. 16 A. L. J. 575= 

35 M. L. J. 45=24 M. L. T 62 = 
t 20 Bom. L B. 851=28 C. L. J. 162= 

i 22 G. W K. 89l=(19l3lfJ. W N. 436= 

*, 8 L. W. 163=5 Pat. L VV. 83= 

45 1. C 770 (P C.) 

irHindu reversioner— Compromise with 

widow— Heversioner getting benefit and ra* 
. ' nouncing right to estate— Baversioner estopped 


32 
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frora claiming estate when succession opens. 
See Hindu Law, Widow. 

22 C. W, N. 911 (P. C.) 

llind-n, IRe'oersiencr — Mortgage hy 

widow-- Legal ncccsstly—Beversioners joining 
in the mortgage— Retwrsioners if can rnbse- 
quently maintain that recitals were untrue — 
Evidence Act. S 115. 

Where some of the sons of a Hindu widow 
who had only a limited interest in the property 
joined in the mortgage executed by her and 
thus represented that the property was being 
mortgaged by their mother for legal necessity. 
Held, that the sons would not be allowed to go 
back uT»on those representafions when dealing 
with a party who had changed his position 
relying on the ropresentations of fact and as 
BUoh estopped from denying the validity of 
the mortgage to which they were parties. 
Pickard Sears. 6 A and E 46& ; Carr n. L. 
and N. VV. by. Co. L. B. 10 C. P. 307; 12 C. 
56 ; 20 C. 206 ; 29 All. 181 ref. 

A reversioner who has voluntarily signed 
the deed executed by a widow cannot legally 
claim in opposition thereto ; 3 All. 362 ; 10 
All. 107 foil, (Sanderson, 0. J. Woodroffe 
find Muhhefjeo, Jf } Sbib Ohandba Kae x. 
DUDOKDN. 28 C. h. 3, 123==4S I. C. 78. 

—B-indu widoio and reversiow — Relink 

quishment by reversioner-^ Taking advantage 
from widow^ Reversioner and' his heirs estopped 
from dispuiiivg validity of iransaoiion, 

A Hindu reversioner relinquished his rights 
to a portion of the inheritance in favour of the 
widow in consideration of receiving a relinquish- 
ment from. the widow of all her interest in the 
remain in g/port ion of the inheritance : 

Beld, that neither the reversioner nor any 
person olaithing through him, could set up 
that the relinquishment w^s not binding on 
. him and did not operate on the portion of the 
inheritance relinquished in favour of the 
widow. {Fletcher and SudO't J.J.) JOGBNDEA 
NATH BUNYA V. MOHINDEA CHOBA. 

17 I. a 978. 

— Inconsistani positions— Party to pro- 
ceeding — Taking up of inconsistent .positions — 
Permissibility — Proceeding in execziUcnfor suit 

Where a suit to enforce a s^ecuiity hond filed 
in B Pr vy Council apjeal was di&n iSBcd on 
the grounds {1} that the necessary parties had 
not been in pleaded and ^2) that the clainr 

■ was barred by S. 47 of the G. P. Code and on 
an applioaiicn for execution to enforce the 
saidBc-cutity being madethe decree-holdor was 

^ mat ^Ith the plea that the-crdei passed before 
: the infrtitntiqn of . the above suit in a previous ' 
execution pro’oeeding,- referring . him to seek 

■ h'i^ remedy by a ttit operated as a bar to a fresh 
applicatic-n for execution, held, that the order 

. . passed in the suit had -the effect of. nullifying 


ESTOPPEL. 

the previous order passed in the execution 
proceeding. 

Held, that a party should not ha allowed to 
take up a position inconsistent with that on 
which he has succeded in defeating a claim 
in a previous proceeding brought to enforce it. 
(Kanhaiya Lai and Daniels, J C.) BaSTI 
EEGAM V. SAJJAD MieZA. 21 0 C. 18S=r 

57 I. C. 558. 

Inconsistent positions— Execution sale 

of holding— Deposit by transferee of holdi^ig — 
under S. 310-^. C. P. Code — Withdrawal of 
deposit by landlord — Landlord if can dispute 
title of transferee. 

A landlord who withdraws the amount de- 
posited by the transferee of a non -transferable 
holding to set aside its sale under S 310 A of 
the O. P. Code of 1S82 without raising any 
objection, cannot plead subsequently that the 
transferee did not, by his purchase acquire a 
valid title to the holding, 6 G L J. 601 foil. 
{Mocker jea and Beachcroft, JJ.) ^adadear 
Ghosh v. Midnapue zemindaey co. ltd. 

27 C. L, J. 385=43 I, C. 742, 

J uriadiotion — Objection to want of — 

No waiver of. See JUBISDICTION, COURT 
OP. 4 Pat. L. W. 445. 

— — -Kanomdar, assignee of —Acknowledging 
title of mortgagor by accepting fresh kanom if 
can question title. See Malabab Law, 
Kanom*. 24 M. L. T. 742. 

• — Landlord and tenant — Co sharer — 

Land-lord— Purchase of holding of the tenancy 
by one of the landlords in rent sale held in ex- 
ecution of decree for his share of the rent— 
Settlement with defaulter— Tenant not put in 
possession of the entire holding not liable to 
pay 16 annas as rent to purchaser. See Land 
LORD AND Tenant. Kent. 43 I. C. 47. 

* 

— -Landlord and Tenant— Denial of title 

of landlord—Eight of tenant — Adverse action 
of third party— Efiect. See EVIDENCE ACT, 
S, 116* (1918) M. W. N. 376^ 

— and tenant — Holding ctii — 

Acquiescence'— Grt-aiion of tenancy hy implica- 
tion— Reclamation rf waste land at great expense 
by landlord— Ejectment. 

‘ Where a. plea o£ acquiescence or of standing 
by has been raised by a ttnant in order x^' 
resist the claim of the landlord to eject him 
and it is proved that the tenant has been en- 
ecu raged to, spend money, he can claim the 
piotecticn given by a Court, of Equity, In the 
hbsenoe of.such 'a,plea “standing by " or 
acquifcBCence, a Court of fact may, if the oir» 

. duEQStanceB of the case justify, cotne io the 
conclusion that the landlord had expfassly or 
impliedly , contracted to ; lea^e the -land W a 
tenant whese reojainatiop land has' 



OF INDIAN DECISIONS 


502 


sol 

ESTOPPEL. 

not been objected to for some years. This how- 
ever, is not a presarrption of law but a 
presumption of fact which may or may not 
arise in a case. {Mittra, A. J. C,) SaWAI 
SINQHAI IN[ATEUEAM V KALLOO . 

55 I. C 517. 

Landlord and tenant^Raiyati hold- 
ing recorded as Zeraiyat by collector — Co- 
Bharers estopped. See (1917) DIG. COD, 546 ; 
BALDEO SAHAI V. BEAJNANDAN SABAY. 

3 Pat. L. W. 266={191&) Pat. 164= 
43 I. C. 359. 

—Minor — Ratification of traneaction 

after majority. See juETTEES OE ADMINIS- 
TRATION, 3 Pat L, J. 415=.46 I. ti. 117. 

— Minor— Sale by — Suit to set aside 

after majority— Silence as to age, does not 
amount to false representation — Suit to set 
aside sale -Maintainable— Equities — Refund of 
benefit See I^IlNOR, SALE 

7 L. W. 214=43 I. C. 903. 

Mortgage — Transfer of mortgaged pro- 

perty on the repteseniatim that il is free from 
encumbrances^ Some of mortgagee's parties to 
representation — Effect as against tliemand 
against others. ^ 

Where some of the mortgagees led a subse- 
quent purohaaer of a portion of the mortgaged 
property and a puisne mortgagee of the re- 
mainder to believe that the whole property was 
unencumbered. 

Scld, that they were precluded by the 
doctrine of estoppel from setting up their 
rights under the prior mortgage as against the 
subsequent transferees^ and the effect of the 
estoppel was to postpone them in respect of 
their share of the orgmal debt to the puisne 
mortgagee. 

Held, also, it is open to the Court to sever 
their interests from those of the mortgagees 
who were under no disability or dis luaiifica 
tion and to make a decree in favour of the , 
latter in proportion to their interest in the ! 
debt- {Bichardson and Beachcrcftf J"/,) ! 
Sakhiuddin Saha v. Sonaulla Saekae. i 
27 C. L, J 453=22 C. W N. 641= 1 
45 LG. 986. I 

~ JCortgagor and mortgagee— Bight of 

mortgagor to transfer property mortgaged, 
not to be questioned by his heir— Ghatwali 
Tenure, LAND TbnhbE, Ghatwali. 

(1918) Pat. 305, 

, Hake mJiere truth knoicn to parties. 
There cannot be a case , of estoppel, where 
. the person pleading the. estoppel was put on 
notice and could by reasonabl e deizgence have 
discovered what the true facta were i^Eletcher 
and Hndu, Jd,) bAB4BA PBOBAD EOY. v, 

^ iHANDA Hoy DUTTA. 

461.C:228. 


ESTOPPEL. 

Kot to be invoked the defeat the 

pjftin provisions of a statute — Registration 
Act See burden op Proof 

22 C w. N- 894. 

Occupa^icy holding net transferable by 

custom — Execution sale of — Objection to — ' 
Attachment before j .dgment by consent m 
execution of money-decree against holder — 
Effect — Attachment— Object and Effect of. 

Where a judgment debtor who had appealed 
for reversal of an ex-parte money decree 
against him has consented to the attachment 
of an occupancy holding of his, pending the re- 
hearing proceeding, and oid subsequently on 
the decree being confirmed object to 'the sale 
on the ground of non transferabibty of the 
holding without the landlord's consent. 

Heldt tlfe attachment by consent did not 
estop the judgment debtor from objecting to 
the sale. 

The primary object of an attachment is that 
pending the sale, the light of the judgment- 
debtor in the property attached shall be 
maintained in tact for the benefit of any 
possible purchaser. 

Ob judgment-debtor objecting to the sale on 
the ground that the holding attached was not 
transferable by custom without the landlord’s 
consent, the primary Court held that the 
judgment-debtor was estopped from resisting 
the objection as he had consented to the 
attach nent and his decision was affirmed on 
appeal by the Dt. Judge and the sale was 
held and confirmed pending second appeal to 
the High Court, 

Held, that there was no question of estoppel 
involved the judgment-debtor was entitled to 
object to the sale, and to prefer a second 
appeal to the High Court against the appellate 
order affirming the primary courts’ decision. 
[Roe and Ju'ala Prasad^ JJ.) BOCHAI 
MAHTON V- ISEI TAJI, S Pat. L. W. 185= 

47 I. G. 29. 

Parties and privies — Doctrine, appli- 
cable to persons claiming under those whose 
conduct hos led to a change of position. 

Upon the sale of a village by the manager of 
an encumbered estate it was purchased benami 
on behalf of the Zemindar of the estate, but 
no transfer to the benamidar was made. After 
the disoon txnuanoB of the management the 
benamidar, upon the instructions of the 
aemindar, purported to transfer the village 
by a deed of sale to the zemindar’s illegiti- 
mate daughter, who, however, paid no 
Consideration. The zemindar by petition 
supported an application by the daughter for 
mutation of names, whereupon she became 
the registered proprietri-s:. 

Held, that the zemindar and those claiming 
under him were estopped from denying the 
[ title ot' the grantee, since ■ as a reBiUt of the 
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zemindar's aefcs her position had been 
changed in that she became liable for the 
revenue .issesaed upon the village. [Lord 
T>imdin.\ Rajah OF Deo ?;. Ae-idulhah. 

45 Gal. 909=45 I. A 97 fP. C.) 

— — Parties and privies —'Liability of — 

Intermediate arrangement betiveen original 
pa^rties, effect of 

An estoppel can be availed of by parties 
and their privies. “The privy cannot be 
deprived of such benefit by the fact that since 
the time the representation was made and the 
privity of estate commenced, the person to 
whom the representation was made and the 
parson who made the representation have 
come to an arrangement contrary to the repre^ 
sentation.” [Lindsay J. 0 ; and Kanho/iya 
Lai, A. J. C.) Badri Eishal u. Baij Nath 
5. 0. L. J. 458=47 I. C. 934 

■ Plea of — Elements necessary to eetab 

lish. See (1917) DlG. COD 517 ; BASIRUL 
HUQ iilUHAMMED AJIMUDDIN. 

3 Pat* L. W. 213=43 I. G. 857. 

— Plea cf--Pleadh%g and proof, 

A person invoking the plea of estoppel must 
clearly plead treciso facts which led him to 
believe that his transferor was the real owner 
and must show the precise nature of the 
enquiries ha relied on. (Shadi Lai, J.) Bam 
SARDP V. IVUYA SHANKAR. 46 P. R. 1918= 
45 P. L R. 1918=33 P. W. R. 1918= 
43 I. C 556. 

■ Pleadings '^Plea of estoppel to he 

proved by prodneiion of the pleadings. 

A plfi- who wants to show that defte, are 
estopped from raising a certain plea by reason 
of their pleadings in a previous suit between 
the parties , cannot do so by merely producing 
a copy of the Court’s judgment in the previous 
suit containing a summary of the pleadings in 
that suit, but must produce the written state* 
ment filed by the defendants in that suit. 
{W almsley and Panton, J.J.) AnNADA, 
PRASANNA LAHIRI V. BADXJDLA MANDAL. 

47 L C- 985 

— BelinguisJment of rights — Subsegxi&nt 

assertion of title — Bar. 

Where the plS. had in a pfior suit brought 
against him by the present deft., agreed to 
give . up possession of the land in dispute 
to the deft, (the then plfi,) by a deed of 
oompromisa, 

if ' Beld, that tba deed of compromiae executed 
By the plfi. in the earlier suit operated as a 
relinquishment of Hs right, title and interest 
' in the land, ; and that he was estopped from 
fdleging that he had a subsisiung title to it.' 
\dhah Lini J.) Crhanga v. Phuaiman Shah, 

' . 46I.C.7. 


EYIDENCE. 

Representation — Effect of on innocent 

parties. See (1917) DIG. COL 54S. RaMA- 
swAMi Sastbx V. Kali Raghava Iyengar. 

(1917) M. W. H. 868=43 1. C. 124. 

— — Title — Acquisition of, impossible 

without registered transfer. See T. P. ACT, 

S. 54. 44 I. C. 978. 

Title by— Exchange of land— Un- 
registered instrument — Erection of costly 
buildings — Acting of the parties — Part per- 
formance — Acquiescence — Equitable estoppel 
— Invalid transfer— Ejectment— Right to 
compensation — T. P, Act. Ss. 51, 54 and 11 8. 
See a9l7) Dig. Col. 644: Ramanathan 
CHETTY V. Banganathan Chetty. 

40 Mad, 1134=33 M. L. J. 293=6 L.W. 300= 
22 M. L. T. 173=11917) M. W N 757= 
43 1 C. 138. 

Title by — Unregistered dead of ex- 
change— Actings ot parties— Part performance 
— Cure of defect in title. See T. P. ACT, 8S. 
54 AND 118. 43 I, C. 645. 

EVICTION-- Suit by landlord — Land in 
possession of tenant— General Law of Limita- 
tion — Applicability. See MAD. LAND EN- 
CROACHMENT ACT, S. 14. 35 M. L. J. 410. 

EVIDENCE— Admissibility— Objection as to, 
of document in evidence, when to be taken. 
See (1917) DIG. COL. 550. AMBAR ALI v. 
LUTFB ALI. 45 Cal. 159=21 C. W. K. B96= 
25C.L.J. 619=411.0.116. 

’~-:Admmibiliiy — Ohjedim to, not to he 

alloioed in appellate court tohen document was 
admitted by co7isent m the trial court. 

The Appellate Court has no Jurisdiction to 
reject a copy of the document exhibited in the 
Court below with the consent of both the 
parties, at any rate, without giving the parties 
an opportunity of producing the original. 
iSeshagiri Aiyar and Napier^ JJ) Kamul- 
AMMAL V. ATHIKARI SANGAEI SUBBA 
PILLAI. 35 M h J 11=48 1.0.615. 

— Admissibility— Objection to, on the 

ground of yyant of formal proof— Not to be 
taken- on appeal for the first time. See 
EYIDENCE ACT, S. 32. 4 Pat. L. W. 213, 

— -Admissibility of — Thak map and 

statement — Konungo Register — Pergannah 
Register— Omissions in not of much value. ^ 
See evidence act, S. 35. 

22 CW. N. 396, 

— ^—Appreciation of —Oral cmd docume^iL 
cury evidence — Prohahility, coymd^ations oj, if 
and when .may oukveigh positive evidoiced 
where smne found ‘Untrustworthy. L 

Where eoma of ' the verbal evidence was 
untrustwoTthy whilst the documents tecorde 5, 
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EYIDESCE. 


EYIDENCE act, S. 11. 


a state of afiairs whioli was often hard W | 
reconcile with probabilities. | 

Held', that unless the facts evidenced by i 
documentary and oral testimony were so much 
at variance with known conditions as tc be ! 
incapable of reasonable e:rplanat:ion, it was to , 
those facts and those facts alone, that the 
Court must trust to reach a safe conclusion ; 
upon the matter in controversy. [Lord Buck- , 
master,) IRSHAD ALI v. IIUSSAIDIAT KARI- i 
MAK. 22 C. W. N. 53C= I 

28 C. h J. 173=20 Bom. L R 7£0= 
24 M. L. T. 136=flG18) M W. N. 394= 
46 I. C. 217=21 0. C 86 (P. C ) 

ApprcciaiiO'iZ of — Story of — W'i/5tc.5s 

unhclievnbh in essential particidars—Witncss if 
can be believed. 

It is recognised principle that where a party 
comes into Court with a story, which cannot 
be believed in its essential details it is im- 
possiblo to rely on a part of the story for the 
purpose of convictin." the accused. IJIullick end 
ThornJiul JJ.) Phatali Si:sgh v Emperor. 

5 Pat L W. 157=(19lS) Pat. 238= 
47 I.C. 73=19 Cr. L J. 877. 

Confession— Retracted value of — Cor- 

rchoraiioji if necessary. 

There is no rule cf law requiring a retracte5 
confession: to be supported by independent 
reliable evidence corroborating it in material 
particulars. The use to be made of such a 
confession is a matter of prudence rather than 
of law. {DraJsc BrokemcMi J. C.) Bhaddu r* 
Emperor, 46 I. C 1005= 

19 Cr. U J 861. 

Duty of court to record evidence as 

adduced— No right to limit number of 
witnesses. See OR. P. CODE, S. 110, 

22 C. W.'N. 408. 


Police Diaries — Use of, to discredit 

hostile Crown witness. Sec EVIDENCE A€T^ 
SS. 155 and 15?. (1918) Pat. 95. 

Secondary evidence of document — 

dmiesibility— Proof of execution of document 
— Necsssity. See (I9l7) DIG. COL 552 ; IN 
THE MATTER OF AiJEITA BAZAAR PATRIKA. 

45 Cai 169=21 C. W. N 1161= 
26 C L. J. 459=45 I. C. 338. 

EYIDEhICE ACT {I OF 1873) S. ^-Ccuri Bengal 
Land Registration Act tPI/ of 1S76 Deputy 
Collector holding enquiry urder if a court. 

I A Deputy Collector holding an enquiry 
i under the Bengal L.and Registration Acc for 
; the purpose of registering the names of rival 
1 claimants is a Court within the meaning of 
I S of the Evidence Act and the enquiry held 
! by him is a judicial enquiry. [-Iioaln. Prasad 
and Goutts, Jj.) PtAMA SiNGH r. Harakhd- 
HAEI SINGH. 47 I. c. 710. 

— -S. G— Offence cf rape— Siciemeni hy 
\ ccrnplcinant after the cccurrence., if admissihle. 

In a case of rope the statement made by the 
• complainant immediately after the occurrence 
i to another woman is admissible » nor as evi* 

; dence of the truth of the charge alleged, but 
1 as corroborating the credibility of the com- 
' plain ant and of the evidence of the consisten- 
; cv of her conduct. [CTaung Kin, -7.) NGA SAN 
i PU V, emperor 43 I, C. 443=19 

i Cr I. J. 155. 

■ ^ 0 — Stozements by testator before 

' registering offie-r — Adr,ii$$ibiLiiy of. 

Statements made by a testator at the regis' 
tration of the will are admissible in evidence. 
. {Aldur Rahim and Seskagiri Aiyar, JJ.) 
; MUTHUKEISHNA NAICKEN V. RAMCHANDRA 
NaiGXBN. 47 I. C. 611. 


Pfon production cf material uciiness — 

Ho comment in tried Ccurt — Appellate Ccicrt not 
to attach much lueight omission. 

No inference should be drawn against a party 
for not producing a material witness where the 
question of the absence of such witness was 
not raised at the trial. {Lord PhiUivicre .) 
Banwae'i Lad v. MOEESE. 21 0. C 223= 
45 I. C 234 (P, C.) 

Pedigree filed by genercl agent of de- 
ceased perso7i — Admissibility in subieque?it 
litigation. 

It is valid to presume after the death of a 
person that a pedigree Sled by his general 
agent in a suit to which the deceased was a 
party was filed under his instructions, and 
such pedigree if other conditions be satisfied 
would be admissible in evidence in subsequent 
litigation. [Kanhaipa Lnl^ 7. C.) EalBEAD- 
DAE Singh y- Sripal Singh: 

21 0 . C. 25 i =58 I. C, a 08 . 


S. $-.Stakmer,is accompanying cen- 

duct — Relevancy cf. 

Under S. 8 of the Evindence Act statements 
, accompanying conduct and explaining such 
j conduct are relevant. {IHiitra, A. 7. C.) 

! TUKARAM V. AR-TCNA. 43 I. C. 904. 

i S. 11 — Entry in hospital register, if 

j aduiisslble. 

! An entry made-, in a register of In-door - 
I patients in a hospital is admissible in evidence 
I to prove that the person mentioned in the 
I entry was in the hospital on a certain data 
’ [Chevkr 7,) AMOLAE RAM V. EMPEROR. 

63 P. L. R. 1918=13 P. W. R. (Ct.) 1918 = 
43 I. C 429=19 Cr. L. J. 141. 

-Ss. 41 {b) and i.Z—Recitalg in docu^ 


ments viiteTpartes--Ad7tiisBiJbiliiy of. 

Documents containing recitals that a parti- 
cular plot of land belongs to a particular well 
are admissible in evidence under S. 11 (5) 
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EYIDENCE ACT, S. 13. 


EYIDENCE ACT, S. 25, 


S. 13 of the Evidence Act, though not between 
parties to the suit 5 0 L. J 55 foil 19 I. C. 
615 not foil {Shddi Lai and Wilbcrforce, JJ-) 
Earzand ALI V, 2^AFAR ALI. 56 I. C. 119 

-S. 13 — Tenant, status of — Decree in 

favour of stranger, if evidence See (1917) Dig- 
COL- 661 ; BYOMKE6H CHAKRAVAETHY v. 
JAGADISVAE RAI. 

22 C.W. N. 304=40 L C. 442 


S. iS—Sicdenieni by alleged agent 
—Proof oj agency essential. 

in order that a statement made by a person 
alleged to be an agent of the accused can be 
admitted as binding the mastar, the relation- 
ship of master and servant must be strictly- 
proved- ^Atkinson and Imam, JJ .) EMPEEOR 
V. Ritbaran SINGH 4 Pat. L. W. 120= 
46 I. C. 709=19 Cr L. J. 789, 


— S. 13 {e.)— Custom omi-ssion to plead 

in pending litigation — Effect oj. 

The fact that a custom was not pleaded in 
litigations between members of the commu- 
nity where it might have been pleaded, is 
relevant evidence, and the question of its ' 
relevancy is not affected by the oiroumstanoe 
that some of those suits were still pending in 
Courts at the time of the trial. [Sander soyi, 
C. J,. Woodroffe and Mooheriee JJ) MAbiam 
BIBLE tJ- SHAIKH MaHOMED IBRAHTH. 

28 C. h. J. 306=48 L G. 561. 

*■ " ' — Sg. 14 and ^Ill-will— Itelevmicy 

of j acts going to prove — Similar occurrences— 
enlarge under S. 209, 1. P, C. 

The appellant was convicted under S. 209 I. 
p. C. of having made falsa claims in three 
suits brought against ' certain persons. Two 
other persona besides the appellant were 
similarly prosecuted and convicted for bring- 
ing other false suits against the same dofts. 

Held that evidenoa relating to suits brought 
by the appellant other than those specified in 
the charges was properly admitted under Ss. 11 
and 15 of the Evidence Act for the purpose of 
showing the ill-will or enmity ot the Apptliant 
towards defts. in those suits as a body, but 
the evidence relating to suits brought by other 
personSt when no case of a conspiracy between 
them and the appellant was alleged or 
established, was inadmissible, (BicJiardson 
mid BeachcrofU JJ.) Raghunath Lal v. 
EMPEEOB. 22 C. W. H. 494= 

46 I. C. 696=19 Cr. L d. 776, 


S. 17 — Admismns in a . J^ocument — 

Value of. 

‘ A statement in a document should prima 
jacie be accepted as true as against the 
, executant unless it can be shown by independ- 
ent evidence to bo false. [Lord Buckinaster.} 
lESEAD ALI V, MT KABIMAN. 

22 C. W. N. 530=28 C. h. J 173= 
20 Som. L, ». 790=24 M. L T. 86= 
(1915) M. W. Sf. 394=46 I. C. 217= 
, 210. aB6iP.C.} 


— ga; (and 32 (3).— Admission- 

Persons jointly : interested in the subject-' 
matter of aui^-^Identity in legal interest '-Co- 
party in litigatfon* See il9l7} DIG. COL 666 ; 
AMBAB ALI 0 EHTPB All 46 Cal. 159= 
21 1*. W. N. 996^28 C. L, J. 619= 
#1 I. C. 116. 


Ss. 21 24. 25, 26 and 91— Oral Con- 
fession to a Magistrate admissible in evidence— 
Criminal Procedure Code, S. 164. 

An oral confession by an accused person , not 
being open to exception under Se. 2i, 25, or 
26 of the Evidence Act is, as an admission* by 
an accused person, a relevant fact and may be 
proved at his trial under 8 21 and therefore 
such a confession made to a Magistrate is 
relevant and may be proved by the evidence of 
the Magistrate. 21 P h. (Or-) 1881) and 52 
P. P. (Cr.) 18i7, iQt 9 Mad 224 dist. {Scott 
Smith and Shadi Lai, JJ.) Peroz v . Em- 
peror. 11 P R. (Cr.) 1918= 

45 I. C. 843=19 Cr. L, J. 651. 

S. ^i—Confessi(>n byaccused — Betract- 

ed—Corrchorai‘ion, necessity for, 

A confessing prisoner should not be con- 
deraned upon a retracted confession unless it 
is corroborated in material particulars. 

Where it is a question of using a confession 
against a co-uccused and the Court is not 
prepared to accept the confession per se as 
sufficient The corroboration ought to be of 
the kind that not only confirms the general 
story of the crime but also unmistakably 
connects the co-accused with the crime. (Scott 
Smith and Shadi Lai, JJ.) EMPEROR v 
MUSSAMMAT Jawai. 70 P. L. R. Ill8= 
19 P. W R. (Cr.) ,1918=44 I C 179= 
19 Cr. L J. 275. 

—— Ss, 24. 25, and 26 — ■ ^Confession* 
meaning of—^ ^Person in authority'-^ 
Statements leading to direct inference of guilt 
made to military officer assisting in police 
investigation'— —Statements made at police 
search and before arrest if made 'in custody.* 

The accused a tailor was suspected of 
having received stolen goods from the Army 
Clothing Factory and his shop was searched 
by tbe police assisted by a Captain holding a 
subordinate rank in the army. The captain 
told the accused to make a clean breast of the 
thing and the accused replied ‘’if 1 do, I shall 
implicate, clerks Mahomedans etc*’ and also 
asked the Captain if he had never had thefts 
reported to him from the goods station. 
Bsldi that the statements of the accused were 
ocnfessiohs within S* 24 of the Evidence Act. 

Mylingt M [Phillips^ J, dissenting.) The 
Statements in question whra made to a person 
in authority and the potential prosecutor- and 
they were , inadmissible in evidence though 



509 


OF INDIAN DECISIONS 


510 


EVIDENCE ACT, S. 24. 

tiiG accused was not formally arrested. To 
constitute a ‘confession’ under the Evidence 
Act, it is not necessary that the person con- 
fessing should make a full and explicit admis- 
sion of his guilt so clean as to leave no other 
hypothesis tenable. The ‘word accused person 
in Ss to 26 includes any person who sub 
sequently becomes accused, provided that 
at the time of making the statement criminal 
proceedings were in prospect. The expression 
“ person in authority” has a wider meaning 
than the actual prosecutor and the test is, has 
the person authority to interfere in the matter 
and any concern or interest in it is sufficient 
to give him authority. R V. Warrmgtcn, 
2 Den. C. G. ilT ; R, V. Taylor S C. and P. 
773 ; R. y. Crovdcn 2 Cos. G. ‘ C. 67 ; 8 B. H 
C. R. ?5S ; 8 Bom L. E. d07. 26 I. I. C. 161 
Ref. (Ayli'iKj and Phillips^ J, J.) SailTH u. 
Ewpebor 

43 I. C. 605=^ 19 Cr. L. J. 189. 

-S. 2^~-ConfessionicE-xcise Superin- 
tendent— -Plo threai or inducement — Admiesi 
bility^ 

In the absence of any threat, inducement or 
promise, the confession to the Superintendent 
of the Excise is not shut cut under S. 24 of 
the Evidence Act in a prosecution for illict 
possession of opium. (Ohitty a7id Smither, JJ.) 
RUKUALI i\ EmPEROe, 22 C W- N. 451= 
43 1 G. 284=19 Cr L. J.524. 


EVIDENCE ACT, S. 25. 

— — S. 25 — “Confession” — Meaning of — 
Statement- suggesting inference of guilt if a 
confession See (1917) DIG, COL 55S ; FAN 
Gang ». Emperor. ’ 42 I C. 1002= 

19 Cr. L. J. 42. 

- — — — Ss. 25 and 30 — Confessional statement 
to excise oMcers—Self’exculpaiorij statements, 
use of. 

The appellant with two other persons waa 
I prosecuted under the Opium Act. The co- 
' accused made some statements to Excise 
officers which the Magistrate used against the 
I Appellant. 

' Held, that the statements could not be 
j rejected under 3. 25 of the Evidence Act, for it 
I eould not be said that the Excise officers 
: W'ere Police officers. 

! In order to drtermine whether the state- 
I ments were coafessions the whole of the state- 
I ments must be taken into consideration and 
i the statements in question being self-exc : pa- 
! tory were inadmissible against the appellanu 
i {Sa^iderscn, C. J. and Becchcrcft. J.) AE 
: FooKG V. Emperor 22 c. W- N. 834= 

I 28 C. L. J. 105=48 I. C 504. 

( .■■ — ■■■■ Ss. 25 and 26— Incriminating state- 
• ments to Police Officers — Statements of one 
! accused against another. See (1917) DiG. COL. 

I 558 ; ^ATA u. Emperor. 10 Bor, L. T, 270= 
; 37 I. C. 814. 


— — S 24— Incriminating statement to | 
headman — Advice to speak out the truth — 
Statement inadmissible. Sec (1917) DIG. 
COL, 657. Zeata V Emperor. | 

10 Bur, L. T. 270=37 1. G. 814. j 

^Sb, 24, 25, 26 andj91— Oral confession 

to a magistrate — Admissibility of, in evidence 
— Proof of, by evidence of Magistrate. See 
EVIDENCE ACT, SS. 21, 21, 16 AND 26, 

11 P. R (Cr.) 1918. 

Ss. 24 and 21— Scope of. 

S. 27 of the Evidence Act, qualifies not only i 
Ss. 25 and 36 but also S. 21, all three of which 1 
lay down general rules excluding confessions 
and the same broad grounds underlies all the 
three. (Teunon and S'na7nsul Huda, ) 
AMIEUDDIN V. EMPEROR. 45 Cal 557= 
22 C. W. N. 213= 27 C. h J. 148= 
44 1. C. 321=19 Cr L, J. 305 

-B 26 — Confessioju to Excise Inspector | 

— Admissibility of, in evidence. j 

A Statement by the accused to the Excise ! 
Inspector that the opium found in his 
(accused's) almirah was hig, although in the 
nature of a confession in this cage, was admis- 
sible in evidence, the Excise Inspector not 
being a Police ufficer. {Skah Bin and Chev'i>$, 
JJA EMPEROR V. WAZIR SINGH- 

3 P. R. (Cp.) 1918=44 I. C 688= 
19 Cr. L, J. 384. 


- Sa, 29 and 27— Police officer, who is 

— Haiive slates, police officer of-— Confession 
— jyiscoverp of fact in pursudfice includes dis- 
covery of offender. 

The expression “Police officer” in S 25 of 
the Evidence Act is used in its usual and more 
comprehensive meaning, and includes police 
officers of the Native St-J^tes aa those of British 
India. A confession made to a police officer in 
H. H. Nizam's Dominions is not therefore, 
admissible in evidence. 22 Bom 235 foU. 

The discovery of a person who is afterwards 
proved to be a dacoit is not the discovery of 
a fact within the meaning of 8. 27 of the 
Evidence Act. The teat of admissibility, under 
S. 27 of the Evidence Act, ot an information 
received from an accused person in the custody 
of a police officer is whether the fact so dis- 
covered was a direct, natural and necessary 
consequence of the information so received. 
(Hittfa. O A J. C.) SaL.AM v EMPEEOR. 

14 N. L, R. 192=43 I. C. 111=19 Cr. L. J. 79. 


S. 23 — Police officer'-meaning- Villnga 

officer in Punjab— Confession to— Admissibili- 
ty in evidence. See (1917) DIG. COL. 55S ; 
Khdda Baksh V . Emperor. 

42 P. R (Cr) 1917=43 I. C S4= 
19 Cr. L. J 52, 

■ --Sg. 25 and 21—Staie7neni of accused 
to police^Disccvery by reason of ike statement 
AdviisibiUiy of the decumeni in evidence, 
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EVIDEHCE 5CT, S. 26. 

Tha accused ohargsd with having caused the 
death of his wife by strangulation, presented 
himself at a Kotwali police station and made 
a report, a record of which was entered in the 
police register. In consequence of the report 
a police pfficer proceeded to the house of the 
accused and discovered in a room a corpse of a 
woman. 

Held, that the provisions of Ss. 25 and 27 of 
tha Evidence Act apply to the circumstances of 
the case. Under S. 27 of the Evidence Act the 
Kotwal was entitled to depose that the accused 
came to him at the time and place stated and 
said “I have hilled my wife ; her corpse is 
lying in my house,” and that in consequence 
of this statement the woman's corpse was dis- 
covered as indicated, hut thereafter the defence 
werQ entitled to require the production of the 
whole recor,d and to insist upon the proof of it. 
{Piggott and Walsh JJ) SUHENDKA NATH 
MUKERJEE IJ. emperor. 16 k. L. i 478= 
47 1, C. 659=^:19 Cr. L. J. 935. 

- — S 26 — Confession — Accused in the 

custody of the police—Extrajudioial confes- 
sion. Sec (1917) Dia COL. 55S ; EmPEROR v. 
MALLAN Gowda, 42 Bom. 1= 

19 Bom. L. R. 683=42 I. 0, 597. 

— S. 27 — Accused--- Admissions— A.dmis- 
sihility m evidence. 

Under S, 27 it is legitimate to record 
evidence that an accused person said *^I will 
point out certain property” if such statement 
leads to a discovery; but it is not legitimate 
to record as evidence that an accused said ‘ I. 
will point out certain property which I 
obtained as my share of the booty in the 
daooity.” [Leslie Jozies, J.) GUBDIT SlNGH 
V, EMPEROR. 52 p. L. R 1913=9 P. W. R. 

(Cr) 1918.=44 I. C. 967=19 C. h. J. 439 

, S. 27' — Confession not leading to 

discovery of anything if admissible. See (1917) 
Dig GOL. 659 ; PAN GANG v EmPBEOB 

42 I. C 1002=19 Cr h. J. 42. 

:S, 27 — Confession— Pact discovered 

in pursuance of — Discovery “of ofiender — 
Confession inadmissible. See EVIDENCE ACT, 
Ss. 25 AND 27. 

43 I G. Ill 

— ' Ss. 27, 26, 26 and 24 — Sj-w o/— 

- Discovery in 'pursuance of confession made be 
fore poi'ice officer — Statement, hvw fur 
, admissible. . 

.When a coafeasion as a whole is excluded 
whether by reason of &. 26 or 25 or 21 so much 
ol the information given by the person making 
the A9^^6saion' When the accused was in 
. poatOdy as distinctly relates to a relevent fact 

■ thereby covered becomes admissible. When 

the ahhiiaad himselt produced th^ said 

■ ^bhiii^byered /information ^ 


EVIDENCE ACT, S. 30. 

set the police in motion and led to the dis- 
covery is admissible. 

Per Sha7ns2il HudafJ . — Under S. 27 only go< 
much of the information whether amounting 
to a confession or not as relates distinctly to 
the fact thereby disooverd may be proved. 
Even if a single statement contains more 
information than what is contemplated in S. 27 
the statement is not to go in as a whole nor is 
it to go in as a statement at all, but what is 
admissible is the particular information given 
by the statement which led to the discovery 
{Teun(y}i a^id lluda, JJ.) AMIRUDDIN ABMED. 
V. Emperor 

45 Cal. 557=22 C. W. N 213= 
27 C. L.J., 148 = 44 1. C. 321= 

19 Cr. L.J. 305. 

^ S 27— Statement of accused to police 

— Discovery by reason of the statement— 
Admissibility of the document. See EVIDENCE 
act, 8s. 25 AND 27. 16 A. L, J 478. 

— “S. 2S—Oanfession — 'Admission of part 
of confcssio7i by Court, if ^eper. 

Although a confession must be taken as a 
whole and considered along with the admitted 
facts of the case, the accused being judged by 
his whole conduct, the Court is at liberty to 
disregard any statement contained in the 
confession which it disbelieves. (Drake Broke- 
mafif J, Q-) Kamoda-ij. Emperor. 

46 1, C. 708=19 Cr. L. J. 783. 

— — Ss 30 and 114 (b) — Oonfesaion of oo.- 

accused, whether constitutes sufficient basis 
for conviction — Ketraoted confession, value of 
—Object of examination of accused. See 
(1917) Dig. col. 659 ; NGAHAN NYM v. 
EMPEROR. 11 Bur. li. T. 140=41 I. C. 180. 

S. ^0—Qonfess'lon of — Conviction based 

solely on --Legality confession subsequently 
retracted— Confession not pari delictu — Effect, 

It is not safe to support the conviction of 
persons based solely on a retracted confession 
of a co-accused which does not implicate the 
confessor to the same extent , as the 
00 prisoners. [Roe atid Imam, JJ.) UPENDRA 
NATH Das V. EMPEROR (1918) Pat. 178. 

46 I. 0. 842=19 Cr. L. J. 826, 

— S ZO— Confession — Proceedmgs under 

S llO of the Cr. P. Code— Confession of one 
of tM persons, if admissible agamst the other- 

In a proceeding against several persons 
under S. 110 of the Cr. P, Code the confession 
of .one is_ inadmissible against the other co- 
accused, the provisions ofS. 3C of the Evidence 
Act not being applicable to a case like the 
pfeaent. (luenon and Hetoboulcf, . JL) 
AMIRULLA PRAMANIK n, EMPEROR, - . 
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EVIDENCE ACT, S. 32. 


I EVIDENCE ACT, S. 33. 


S. Z2~-Documentj adviissiol^ midey | 

Indcpeiidcni and not merely corrobi:>rative | 
evidence-- Appeal — Objectwi to admissibility oj j 
evidence for wayit of rcr??tc^ proof if 
competent . 

Where the doenment can be brought under 
B. 32 of the Evidence Act by proof of the death 
of the person who prepared it or other facts 
contemplated by that section, it can. be used 
not only as corroborative but as independent 
evidence. 

Where a document is admitted^ 
proof but without obiection in the trial court, 
no objection to its admissibility on the ground 
of want of formal proof can be taken in appeal. 
{Dawson Miller, 0. J. and Muliick, J.) 
CHASITTEE RAI V, Kailash BEHAEI. 

i Pat. L W. 213=(1918) Pat 145= 
3 Pat. L. J. 306=44 I.C. 422. 

-S. ^2— Previous staterrent of witness 


— Admissib-ility of witness examined and_ cross- 
examined dying before termination of suit 


S. 32 of the Evidence Act has no application 
to the case of a witness who has been fully 
examined and oroas-examined but who happens 
to die before the termination of the suit. In 
such a case it is not open to either party to 
apply under 3. 32 for the admission of the 
previous statement made by the witness. 
[Chapman and Atkinson, JJ.) SakdeO N ARAIN 
DEO V. EUSUil KTJMAEI, 48 I. C. 929, 


. — ^Sa. 33 and 165-Siai to enforce regis- 
tration of a will — Judgment based evidence 
adduced before the registering officer end treat- 
ed as evidence in the suit by consent of parues 
— Judgment unsustainable. 

In a suit under S, ‘17 of the Registration Act 
to enforce registration of a will which the 
Registrar had declined to register, the Court 
below based its judgment solely on the evi- 
dence adduced before the registering authori- 
ties, but v/hieh was treated as evidence in the 
without j suit by the consent of both the parties. Thera 
was nothing to show that the conditions 
prescribed by 8. 33 of the Evidence Act existed 
so as to justify the reception of the evidence. 
Not was it shown thaL the evidence was rele- 
vant under any other section of the Evidence 
Act. 

Held, that having regard to the stringent 
provision of S. 165 of the Evidence Act, the 
judgment of the Court below was unsustainable 
as it was based on irrelevant evidence 33 
:dad. 160 dis.s, {Ayling and Se&hagiri Iyer, JJ.) 
RONNUSAMI RlIiLAI v. SlI'iGARAM RlLIiAI, 

41 Mad. 731=34 M. L. J. 526 
=(1918) M. W. N. 788=45 I 0. S49. 


6s. 32, Cl. {2) ^ 

papers — Admissibihty of “^Independent evir <pfreparing record 
deyiee. 

Although zemindari papers cannot be 
admitted under S. 31 of the Evid^ee Act as 
corroborative evidence without independent 
evidence of the fact of collection at certain 
rates, they can be used as independent evi- 
dence if they are relevant under S. 82 cl. 12) 
of thar Act. [Dawson Miller, C * J. art/d Mullich, 

J,) CHAEITAB RAI u- Kaieash. Behaei. 

4 Pat. L 213=(191S) Fat. 145= 

, . , 3 Pat, h J, 306=44 I. C. 422. 


■* — S 34 — Zemindari papers —Evidence as 
to rates of rent — Inadmissible in evidence. See 
EVIDENCE ACT, SS. 32 [2) and 84. 

3 Pat. L. J. 308. 


S. 35 — Baiwara Paper s-^KJiesra-^* 


^dJ^i-^Zemindari vdne of -^Procedure of Amin in 

The Batwara khesra is generally prepared 
1 by the Amin on the admission of both the 
i landlord and tenanta regarding the latter’s 
I holdings and in cases of difference on the basis 
} of summary decisions by the Bhatwara 
1 Deputy Collector, and as such is very valuable 
’ evidence in EUbsequeut disputes. 

1 But a kheara prepared not on the basis of 
I admissions of all parties but on information 
; supplied by one of them and without inquiry 
j as to whether the rent resulting therefrom is 

-s 3i-Eviaer.ee of ivilfiess in enguiry i that which is ai the tiffie p.yahle is abjolnte- 

hy evh-fegistror i^nd^rS.H (2) 0/ ^sisiwion j m 

Act — Admiss'itihty in evide^we in subsegueni 


ii not inadmissibie, 
[SJia.rfuddi7i and Roe, JJ.) RaI BABU GOLAB 
GfiAND SaHEB V. SY^JD SAEKA HUSSAIN. 

SPa. L W. 6=36 1.0. 513. 


suit between ilie same periies when witnesses ! 
are dead JS^iglish and Inaian Daw* ^ j 
The evidence of witnesses examined in an 

tbeten^ in, if admissicle— Entry in draft record of 

subsequent suit between the same parties j ELTFE ALI. 45 Cai. 169— 

raising an issue as to the genuineness of the | 
will, if it is. to be proved that the witnesses j 


are dead at the time of the suit and that- the 
adverse party at the enquiry before , the' Sub- 
Registrar had an opportunity of cross examin- 
ing the witnesses. 

■ Enghsh and. Indian- Law on the .subject 
compared. (TEuilis, C. J ‘-and Seshagin Aiyar J. 
’liAlJliA LAKSBMANNA t LANKA VAKDHAN 

:> A3WKA; 33 M. L. 3. 667=:(1918) M, W. N:931 


“S. 35 — Draft record of right, entry 


21 C, W. N. 996=26 C. L J 619= 
41 LG, 116. 


S. 35 — Stidence^Certified copies of 

partitionpapersin ccUeGtorate urjier Regulaiicn 
XIX of 1834, if admissible. 

Certified copies of papers in the collectorate 
which prima facie appear to be the record of a . 
partition made in a proceeding under Eeg. 
XIX -of 1&34. between . the';p2redecesB0is oi ■ the 
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EYIB25SCiE aS®, E, SS. 

parties to a suit, goon nna atlr i; eible' 
evidence, i{a‘ii3 rt iron" ae^.djjiiia;;^ coi ta-ncu 
in S 35 of tbe I^jvidonea /iCl. /V'-,’/ ;'f5vw.' 
and WcdrmehjJ. /. > K{r!E"!'j;.\ olATL' M:SDllu 
V. Mai Ojaed alea iayerh 

2iJ Q. W K. L G. £2i. 

S S5- Madras Act III of 1.S99 :EeMs- 

tration cf Birihs and deaths) Sb -b 5 and IT — 
Death Begister l^ept by village Karrani cr 
Eeddi — Admissibility tboreof and of" p’jbllc 
estract—Board’s proceedings d.led 5-2-1874 — 
Bfieet. Se^ (1917) Dig. Cod. 563, IvAM.l- 
LIKGA BEDDI tL BOTAVrA. dl 2d.r.^. 2d--^ 

33 M. L. J. e0=^-22 Tu. T. 17— 


&L¥J 


77. Xi. 

1 -j ^ 1 

4 ,1. i.. i 


— — S. doci! nw'-r: ( — Jo’nv. - 

siUUty in e- UdniC~-I-'r/ir}i!n of cw u '.n.vt .<ji 
exct's.^ of official .hljf' oE 

Whore a icgister 's clearly an oilieiai docu- 
mcnt it is admssslhle in ovidonceunuot’ 3. 35 of 
the Evidence Act It may bo p.mdbie ih -f in 
the case of .'^ncli a docdTtiont, d ii could bo 
phown that n,ny particnl.!!.' p.otu was in excess 

of the official duty by recison of which it caing 
into e>iistGUC6 that p.'rt ninght not b” aduns.-.i- 
ble. {-Lnrd^J'arkor o/ ^\^ordUnjh:n). ll^AiYA 
BiRGAJ. Deo n. LliNI aIaBTO 

n >1. K, dl h. T, 332:=; 

26 Eom. ij Pi. 713—23 0. h. J. 1— 
(1713) laf h, 365=1? 1 C. 1 ('B. C ) 

o5 — PcA'gciwh regintcT— Koiiv.nga 

regisier-r'Vhalc wap and ii^aiey.’en.-^A^P^>ms,^i,^ 
:hiliiy o/, evide^ice. 

The Berganah and Kouungo Begisrer.- are 
liat kept punctually and i*Ea not admissible in 
.eYidcuoe to prove m omission of an entry 
thoreja as to fakhet:-ij'<jS. 

The Konuago aceouafc and the Goueral 
and A'LaUf^awsxr Regietors boing intonded to 
facilitate the collooticn of the Oovernniont 
dues, tbora was no authority to enter tiie^eia 
lakhei^jas less .than 100 bighaa in area or 
iakherajas not the subjccfc-macter oi resump- 
-tion proceadiags. 

The Thak officers not hoing ©mpoweied to 
tneaeui'a and record lakharcjas of less ihay 55 
bighaa in area, the omission ot'lahheyojas in 
tho Tbak statement- waa not of any probative 
value {MaoJiC'yJtic a^iid Watinsle'ijt JJ } BIPBA 
Daw Pad CTIOUDHURY /a AlOKORABf a Dbbi, 
Cal. 57^=:’-22 U. W. s-', 393-^ 
m D C. ^9^ 

£5 -A'iCijisit r^of :MmJwJdi‘ri villages^ 
ddin'knlyilitij of, in ewUmco. - 

On. the -.questicn of the admissiblity In 
cvidonco of* the conionts of a ingisier of 
.'^^inhaidari villages. 

'Beld. that ■ the register being clnaily an 
. officifel document, in ihe afcBcncc oi anything 
tO'Bliow. that any paHioular part oiit was in 


pTccss ^3 rhs Oidcbi- daty by raasou of which 
*ii c i-iL! -/i.o c‘:isLcic:e :i' d rha. m coiisequeLce 
.Ri-q .r _ t’-'u GC aciriasihle, was 
'-du.-.s cLjc in e^'ulor.c-c iraaer S 35 of tbs 
nv-dnxo Ac,. [LodPnvh'T) LAX BHAI TA 
J JUGA.i DIXO riAP ADUti ?a BENI ‘MAHTO 

22 C. Vl L 4AS=(iS13j H W. tnSOS — 
23 2L L T 332^20 Bom. L. K. 7l2= 

’ G. L. J. 1=.^? !. C L(P. Cd 

- S._ CS—B'eyiLtr of IktliE end deailis 
Icc-pt at pcxice aica^cno if a pnhlic docinnin.^i . ' 

A BegisLor of Births and Deaths kopt at the 
P.jlice /i.AAion is a public document vAihin the 
meaning oi S. 35 of tbs Evidence A-ct and a 
cs/'t-ihed cc-v of an eivcract thereiioro is ad- 
uu.'T.Siclc in evidonce. {yevio-m and Richard&on, 
rJj-3 B,:'t?Uv3I TAAL-XUDDIN Sarkae 'D. 
BPETKl: Tazlt. 22 C. 7¥ B G22— 

43 L 0 237. 

£5 OAid 65— *-'S;;isrei' of previous 
coDviction— Entry in, a.rlnib':s'bdicy of— Lroci. 
6T-V DiG. COL, 563. .\I-.TjyE TEA CAN 

?u KlAPELOL, 52 I. C. S23= 

15 Cr. h. J il. 


;A 35 — Eevt:;n7ie paper 

i aiifO ;)f . 

Whore a person 


-Fjniries in — • 

entered in the revenue 
;n.aci's a - an uimc’: proprietor, hut it appear:^ 
Iroin otbi.j‘ G\udr-c-c'3 thnii bo docs not hold 
such a status the enL^-y m tho ravSuue pape/.s 


tw . .Mi. cigiij . 3 4.J.4W. V ; LX J3>aiXLl.C» JJt.'iJJOAtt 

is of no Is vail to him lor thcj purpose of estab- 
itshing h'3 title as an uiiuer-prupiiator. [Lind* 
sap, J. CL) Bam Kgp BIIvQE v. Deri Per- 
BHAD CINGB - ^ 


. , PER- 
b a. h. J. 51§- 
§7 I 0. 75®. 


— B. hSy-Susrvey Tiroceedings^pArcha 

Mip grantad ro individualy-^Inaclmissibilfby of 
— Bnt a public document, {dee Cb . P. CODE’, 
B. 29S. 37 I. C. Q3L 


S. — Order of Board of Bem^me- 


Imdovani in Civil Court, 

A.n order of the Board of Kevenue ig not 
edvidonca in a <*a.'-ie before the High Gonrfc, but 
vhe Ivbtcr should not make a ■ decree in disson- 
ance with a decision of the hoard wiiliont 
fully consideriiig and giving all weight to the 
reasons' advanced in the mairing of that 
dee; Lon. \Eo$ crud hmni, Jjp MannO 
GEAUi^KERY V. MUNSEI OliAUDLUm:. 

3 ?Irt. £i --tl. 1^5=5 BacI. n. W. S7— 
d^ii 1 C. o53v 

— w-g GS-Cufitoni — Judicial Notice of— 
Eepcatsd instances where custom proved, ^ 
CEBTOM, proof of. 45 i. A. liS Q )3 


-S.m 57— If'-fL?' n/ pnhlic i-hisiory*- 


iCiiloriecJ. a arke^ ridni%s'ihihiy of. 

The qiiC'iionfif Litie bet-vcon the trustee of ft, 
mosque, though an old and hiiitorica-l .insti- ’ 
tntian, and a private eannoiy ' be deeni^ a 
■'^xnacterioi public history^^. wilhin' tb'Q meatuitg' 
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ci b, o; o’ ~ne bvias-t.',? .-c". ^.1.;:^ 

Nvorhs c:xri'n.t ;:?2^ c: e?t/,2U--. b 
pro^-er-.v, S}t;--h Lr l 

.PAEZAKD a LI o. S.\FAR ALI. 


bs. 57 aajl 60— J2^?k;:ce on textbook- ; 

ivUhcnit (Xpert evidmce — Vro^^djnj — Convic- 
ticn based on. 


o\:z G.-C 

S. iibe 

X. Tbz 


'Jndxr, J —Ths :\I.- rara il.ti 

oi lbs 1 2 ■: r. b 0 0 It. . i b’ k i ■’ t :/ c'ld 
JJb, 'bLiF.VLE VS:^FATA ^.AiXA:[ 
^OKPrfH.lTICN OF CALCOTT^.. 

22 0 1:^. N. ldb=2B C. L J. 32- 
ISI. 0 . 5 S 3~19 Ci’. h. J. 753 . 


of r.ii}icii^’yc 


don cf o> rncrtg-oge — 
ic a lend —Proof oj 


The Acoused vras prosbeukd 
bjiiidet’ 3. i95 A (1; of the Caica 
, Act fot scili.Bg aoultaraiAti ahea. Fac assig 
aat analyst to the Corp..!raboii ux^plied cer-aiB j 
processes ol a'aaljsk so tao sarrjpk oi ghc3 in ‘ 
question and oota-ned Getysiu resii-ts froA? 
which i:s maCe cue Cedoc^io'o xhat ixae gbea 
■had been adulterated ceju--/.u psiV'SF'.o as 
ot foreign i'at. Ko c::ar expert wiroess ucs ; 
exaniiced ou sLtber Side -.rd roe cefeocs eon-; 
tended that, accord 'Dg tc loa s'asd 

-OE the sub'ecti no such'dedurkou cauld o. i ^ ,, 

■ DMie. S'm'i o£ tbepa woL-ks ..-ara cut to tha • if"" preiea: as -.e tos u! acc sae attesting 
analyst in ctoss-osamins.tioa b.- the aei-ace. I ^-e-? The lows; Court dis; 

" rniFseci 103 suit on toe groc-na thai: tne pin. 

; bxd iailcG to trove fhe niortgage deed. The 


anu Gouvio-jGQ . aiiestction of bend IJ r'cseoilol — infernnexs 
t>^u.ncip.u ' foci^not beieetl on czidonC'Z~-lk''nrep'%c','\, oj. 

La a 3aorrgag0 suit, which was hrought oii 
aijacsfc t-ha last doy s-ilowscl by the I^rw of iiini ■ 
tat! on. fcbh doirs . wha were the _ sons or the 
:rir>’tg:^ gor pieiaec rhou they kae -i aothlo.g of 
tbo r'iortgoge iratsoeboa. Ols cl the dkts. 
who hc.d s..t'.aia£d rcrboriry. when axamir.cd as 
a VriiaeSb srk shown the jriortgags clcsd, 
admitted tbok the signature w-vs his. farharhs. 
j On rta d-i,y 5v:ed for beaheg the suit, the plii- 


Thc M.agismuie idiowad the caience to rely on 
this ebdence, teilt vdt-hit as being in sTideaea 


as m tiie luagmenb 


Held, Per Woccli'offe, J. The hlagistrsns S 
was not Y,nnrg in making use oi -he io:a 
books but. the use of scientific treaiioeo may 
lead to error if either those who use them 
are themselves nol experts in the matte? dealt 
with or not assisted by experts to whom 
passages relied upon moy he put- 

in the circumstances of the present case it 
would not be safeiio rely on the books aions 
witnout the aid of an expert and there should 
be a re-trial. 

Per Chiiiy, /.— The procedure’ ado;ted by 
the Magistrate was incorrect if it ware inse^jd- j 
■ ed thereby to make these bocks and all ; 

their coiifeents evidence in the case. The use I 
- oi such books by the Court reguiota-d by ' 
' Ss. £7 and 60 of the Evidenc-e - Act. Books of ! 
^refareuee may b3 used by the Court en ruattevs j 
{iiiirr alia] ci science to aid it in coining to a [ 
rip^ht iinderstaiidiug and conclusion upon | 
" the’ evidence given, while tre^utises miiy be 1 
referred to in order to ascertain tbo opinions ! 
of'- experts who ccnnoi} be cdled and the ^ 
grounds on which such cpinlons 
Courts ' 
into 

te: . . . 

decisicn cu opinions the pxceiss eyphoc-bihiy 
of which to t’ke subicc: maivor of 'he omsac-j 
t'.ou it- was irciiossible tc gouge The books 
may be usefully reicr;*ed to in order to compre. 
hend and aporaiko ccrre-ctly the evidence of 
the exp-rt x.ho has inade the axidy.v.s and has 
given his opinion on oath us- to ihe result 
0 

to 


I Coui’i: inierrsd freru tbs fact that the plff, had 
] delayad ih briugiag his suit until almcst the 


are held 


last day allowed him by the law cf limitation, 
that he mast have been receiving interest all 
that tima at the rats stipulated for in tho deed 
anden that cilculation it reached the conclu- 
sion that the debt had bean fully satisfied. 

Htht. tbac, so far as the adult deft, was 
e-or.cerned his admission would, under S, 53 of 
ubo Evidsxce Act, relieve the plff. from any 
further responsibility of proving the document 
and that there was no trial of the suit at all 
sines the inference in question was not drawn 
from any evidence ; and the drawing of such 
infercnc.es from inatte:s, not in evideDce before 
the Court was an error of law. {Bea^nan and 
Heaion. JJd Lakhichanb v, LalCHAND. 

42 Ecm 352=20 Bom. L. R. 354= 
45 I. J 555 . 

55. — *;ovtgag2 bond — Execution 

~ Attestation beloie executior. — Admission in 
plC'idiugs of exGcutioii of'ocnd — Power of court 
to require nrooi of due execution See T P. . 
ACT, 3 oOF 1 £ 1 B H, W. N, 853 . 

Ss. 5-0 and 32 P 5 'fl^us^> ^^Bt'giskred 


ounas on wmeu cpm.oos aa^cement to take less than vdiai 

3urt9 should ba careM lo_^void -J.c- P.-.-f rr. ^kadingi, 

ito the case extrancou:-: ^acts ccjiiea l om •' * ^ _ 

ixt books and also to refrain iiDm Iviaiiic a 'V- 


ubsequent r.A''eQmeril by the mortgagee 
to iL’-ko ie..:^ than is cue under ’ a regisreced 
mortg.iH3 ii an agreemsut- modifying the terms 
of A written contraci. and if it hais io be proved, 
orci evidence is inrtGnii?sibie under proviso, 14.* , 
TO S. G2 of tVe EhCdence Aot. ’Where however 
srcli an enU Ggi’cemisiit is admitted in the 


f such au.-iyFis, bm, it would brj d'-naervu ■ | plcacings 01 tbo parties, proof of the agree-' 
.0 b-zAC the decision . f the Court solely on -.hs ' n.snt is ai'penscd with iy B. ,5& oi the Evi 
’ evidence of books whether for a conviction or > dcnce Act and the c-oart is bo;|iid to. recognise 
F ato aciiuitfcaL ' ' ^ -and give efi'eet ’ to such agr«em3Qt,, (17 dm , 
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EYIDENCE ACT. S. 60. 

C, J., Oldfield and Sesliaqiri Aiyar, JJ.) HAIi- 
r.APPA^;. NAGA CEETTY. 

42 Mad. 41=35 M. L. J. 555= 

8 L W. 522=24 M. h. T. 400= 
(1918) M, W. N. 719=48 I. C. 158. 

go — Beliance on text books with- 
out expert evidence — Scope of their utility in 
a criminal case* Sca EVIDENCE ACT, ^S. 57 

AND 60. 22 C. W. N. 745 

— S. 68 — Secondary SDidcnce — Adntis- 
Sion of, hy Ap'pellate Court, whe^tjoroper. 

It is primarily on© fot the trial Court to 
decide whether a case has been mad© out for 
the reception of secondary evidence. The 
Appellate Court however is justified in holding 
that sacondaty evidenoa of a lost deed is ad- 
missible when the Lower Court has rejected it. 
iChaniier, C. J. and Slmrfuddin, J ) RAMEB- 
WAR lad BHAGAT V, EAJ KUMAE3IBWAB- 

Peasad Binge. 5 Pat. L 

(1918) Pat. 156=45 I. C. 888. 

- 5 . 65 (e)— Cerfi/ied copy 

of., admifysible. 

A certiM copy of a Robokari is admisaibl© 
in evidence. {Teuncm and SuAa, /</■.) RadhA- 
Hats Kaibaeta U. EMBBEOB- 

22 G. W. N. 743=46 I. C. 689= 
19 Gr. L. 4.769. 

..—-S 87— Pfoo/ oj sxecuticn of docu^cni 

^Begistraiion endonernent, vahie of — Dis- 
■ -craiiofi ofCouTt^ 

' ’ ■ Although under S, 67 of the evidence Act 
. nopartioular kind of ^roof is required for 
purpose of estSihlishliLS the fact of execution j 
' ' it must nevertheless be shown to the satis- 
factibn of the Court that the mark or signature 
' denoting execution tyas eotually fixed to th e 
doountent by the person who professed to 

execute it. ^ 

A Court is not bound to treat the registra- 
tion endorsement as conclusive proof of the 
fact oi execution. If there are euspioious 
circumstances attending the execution of the 
document guoh endoisement cannot be re- 
sorted to toT the purpose of holding that ^e 
execution has been proved. [Lindmy^ J^C .) 
. JaGANNATH V, LHIRAJA. 5 0. L. 


EVIDENCE ACT, S. 73. 

— S. 68 — Mortgage — Attestation — 

Scribe if and when an attestor Scribe 
deposing to execution of deed — Proof of attes- 
tation. See T. P. Act, S, 69. 

7 L. W. 211. 

— ”S. 68 — Mortgagee — Attestor merely 
signing on acknowledgment of execution by 
executant — Mortgage invalid and not merely 
inadmissible. See T. P. ACT, S 69. 

43 I. C 916. 

-S, 68 — Mortgage deed-' Proof •^Attesta^ 

ioT called but not exatnhicd — Document admis- 
sible indepe^idently of proof of a mortgage 

transaction-'^Gollateral purpose-- A dmissiinliiy. 

A duly registered mortgage deed was sued 
on but owing to the failure of the plS. to 
examine the attestors, the document was 
rejected as inadmissible in evidence, Deld, 
that it was admissible in evidence for the 
purpose of interpreting the rights and obli- 
gations of parties even though as an independ- 
ent legal document was itself inadmissible. 

By the terms of S. 68 of the Evidence ^ Act 
when its provisions are not complied with a 
document cannot be used as evidence at all 
as a document either requiring attestation or 
in fact attested ; but this does not prevent it 
from being used in evidence as something else 
or for any other purpose S. 68 is subject to 
the limitation, vis., that if the document were 
tendered in some other proceeding for the 
purpose of proving the handwriting of the 
scribe, it could not be objected to upon the 
ground that no attesting witness being called 
to prove it* it could not be used in evidence at 
all. {Piggotand Waish, JJ.) MOTI CHAND 
V. Lalta Prasad. 40 All. 286= 

16 A. L. J. 121=44 I. D 596. 

— — — S. 70— Document required by }aw ./to\ 
be attested— Proof of as against third parties 
essential — Admission of execution by execut- 
ant not enough See EVIDENCE ACT, S9 68 
and 70. 22 C. W. N. 444. 


gff 68 and Attested dccume^t-^ 

Proof of-'-^Admission of execution by execvXarJ. 
—Proof as against third parties necessary. 

Admisaioti execution of an attested doou- 
ment by the executant or by a person tepre- [ 
Banting his interest is sufficient proof of its * 


against .the pataoo , mating such 
ftdmi^eion- As against other patties the 
. aocaniens innst be proved m acootdanoe -with : 

' e -ea ol the Evidence Act. (A.ii. Gwiterjea’ 

JJ.), MIBABAN CHANDBaI 

— iv. EAMCHASDaASBS. , ; ■ J - 

\ :■ 5i8,<t. "W IS. 0. 884, ■ jiarkon of nandtmHng 


, . — S. 70 — Dxecuiion — Admission of— 
Attesialion if to he proved— Admission of exe- 
cution by om of two mortgagors — Effect of as 
against the other, - , 

Where there are two executants to a mort- 
gage-deed attestation may be according to law 
in respect of one of them but not in respect of 
the other. 

Where execution is admitted and due 
attsBtaiion not denied, the question of attes- 
tation does net arise or if its does arise, the 
maxim omniO' praemmuniur rite esse ada 
comes in, unless .there is evidence that 
ati'estation is not according to law. 42 I. C. 
299 foil JRolfew. A J. C.) DHANNA LaLv. 
ShAMBHU. 47 L U. 9. 


•S. IS—Ptirporis meani^ .of— Com- 



OF INDIAN DECISIONS 


■j22 


521 


EYIDEMCB ACT, S. 74. 

The word ‘purports’ in S. 73 of the Evi- 
dence Act does not limit the scope of the section 
to such documents only as are signed or contain 
some intrinsic statements of the identity of 
the writer. Any document alleged by a party 
to be in the handwriting of a particular person 
may for purposes of proof be compared with 
other writing or signature admitted or proved 
to the satisfaction of the Court to have been 
made ox written by that person. 37 C. ^67 diss 
14 Bom h. R, 310 appr. and Krhh- 

nan, /J.) Vbbeabaghava aiyangab v. 
SOUBI ATJANGAB 33 M. h. J. 608= (1913) 
m. W- N 715=24 L. T. 477=8 L. W. 625 

=48 1 0.68. 

— “ — -S. 74— Robokari determining boun- 
datries—Rublio document. Sbc EVIDENCE ACT, 
r65(e). 22C.W.N.742. 

— 80,80 and 91^ De^oMon of witness 

not read ov&r to deponeni— Evidence, admissi- 
hility of--C, P, Code, 0, IS Pr. 5 and 6. 

A provision requiring a deposition to be read 
over to a witness is in its nature directory and 
it were not complied with in a particular 
case, the deposition while it may lose the 
benefit of S. 80 of the Evidence Act may be 
proved in some other way. 

Per Beachcroft, J*.— The object cf the provi- 
sion in O. IS, R. 5 of the C. P. Code requiring 
8^ depoaition iw be read over to a witness i ifi to 
ensure accuracy. {RicliaTdson and, B&aclicrojt, 
JJ \ EDAEI BAKSEA KAZI V, EMPEEOB. 

45 Cal. 826=270 L J 377=22 C. W. H. 646 
=45 I. C. 253=19 Or. L J. 498. 


^ B^Surv&y maps — Evidentiary 

vakte of^ . , ^ ^ - 

Survey maps are official documents prepared 
by competent persons and with such publicity 
and notice to persons interested as to be admis- 
sible and valuable evidence as to the state of 
things at the time they were prepixed. They 
are not conclusive and may be shown to be 
wrong, but in the absence of evidence to the 
(wntrary they may be judicially received in 
ovidenoe as correct when made, 30 Cal. 291, 6 
. .Bom. I#. R- 1 foil# {Bigg, J C.) oiv 

V.MA ZX ZAN, 54 I.C 247. 


^ EVIDENCE ACT, S. 91. 

! T.:e question of making a pvasumpfeion with 
i regard to the genuineness of a document under 
S. 90 of the Evidenc.3 Act is one in which the 
Court has to esercise its discretion and when 
that discretion has been exercised with due 
cate and the presumption allowed by law has 
been made an appellate court should be alow 
to intacfere with such discretion. (O/tevis, J) 
IVIAHOMED Usman v r.ahim Baesh, 

57 P. W. R 1918=44 1. C 559. 

S. 90 — Ancient document — Pror/o/— 

Document not ‘purporting to show who prepared 
it — Docuynent, inadmissible miihout procf, 

3. 90 of the Evidence Act says that a docu- 
ment which is more than 30 years old and 
purports to have been prepared or signed by a 
particular person was in fact prepared or signed 
by such person. But where a party produciog 
such a document cannot show and the docu- 
ment itself does not purport to show who 
prepared or signed it tho mere fact of the 
document being more than 30 years old does 
not make it admissible without proof under 3. 
90 of the Evidence Act. (DciZ7so/z. Miller, G J. 
and Muilick, J.) GhaeittaR Rai n. KaidaSH 
BEHABI 3 Pat. L J. 306= 

4 Pat L W. 213=il91S) Pat. 143= 
44 I. C.422. 

S 99^0riginai hsi’^Brestimption as 

regards certified copy . 

'Where the production of the original docu- 
ment is a physical impossiblity, the Court is 
entitled to raise a presumption under S. 90 of 
the Evidence Act regarding the same on the 
production of a certified copy. {LUidsay, J, C ) 
haJ Bahadur Lad v, Bindbshei. 

5 0 L. J. 219=46 I. C. 344 


B. Qi^Contract-^Consiruction-^'* Up 

to** and “ until,'" nicanuig ' of-^Gral evidence 
to prove what was meant if admissible. 

The contest and subject matter have to be 
taken into account in deiermining whether 
the word up to ” is to be feakan as esoiuBive 
or inclusive of the day to which it is applied, 

Deft. oSered to seif the plfi. his Motor Oar 
in tnese words Asevertbeless I am quite 
I willing to hand over the Motor Car to you 

'' 91-^Gtisto}7i — Evidence of — Bt?- j against a cheque for Ra. 3,120, Bb. 3,000 be- 

feretm io hoahs recording custom. ; the cost of the Car. and Es. 120 interest. 

T5«f««mrt«HiavIeaitiiBat8lvba made to She 1 A» I intend adTertising the Oar. unlese yoa 
WoAelS^kesIn Castas and Tribes oi the wish to liave it. pi^se ^ndecstond that my . 

Provinces and Oudh as an ! ofiar only holds good up to We^nasifey next, 
authoritative statement of customs prevalent ; as the time I have is limited, The p^.. 
S^^the Ernhi aeot.ofMahomedans tendered Bs^3 UQ aomecime on Wedne^ay 

^^i o 'J Woodroffe and Mookerjee, JJA i next and asked for aehvery of the The 

3iAHOMED j.deft. refused the tender -contending that the 


Mariam 

IBBAHIH. 


28 0. L. J. 306=48 I. C. 861. 


S. 90‘^Ancwni documerit — Preswynp-' 
ioiM as to genuimness of, raised by first Court” 
Court fwt to caeily conclueiofis 


ofiar expired at midnight on Tuesday* 

Eeld, that the offer remained open until 
midni^fc on Wednesday. 

Oral evidence to prove what the deft, meant 
by theworda, waa ijiadmiasible under S. 9 V 
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llS YHABLY 


DIG 




EVIDSHOS aOT, S. &1. 


, fcYIDSK .j 




of the Kvi.'.'.- .9.' Aci ■!. a>.KiF.O'l 

POLiTAN 3' :.CH;.:-3i3n!SG WOF.^f^ r 
KLGSKJ3 I>";-'.K«NN.as ^ ^ G- ■ - 

22 w I'i. F ... c-c,i 

f 91— De?)osition ot witness ^lot la-Ci 

over to bim-E&ct oi— Proo^. 0^ deposition in 
other ways competent, b’cs EVJBE>:cE 
SS SO AND 91- ** °"‘- 

£Jl-Polica a.i'^ry-EnV’ie.3 

Oral eviaancG admisBibls to piov.e. Sos 
DIG COL 569, EGOS llATiOMED^o 

iv Emp In n. 

S.Si .^UnrogiGinrod iiiortyago — .pogs et 

document —AdioiBriib ill \ 

donee to pipve ov.d infCJu.nx 

land. See liKGJS TRA d O.p o . • ^ 

O'v t. V. «■■.... 

Bs. 3b 90--Ccn^iT. ’ il'I'-u 

Inte convoyiineo ullcged to bo un. 

■ tegos-Whofchor evidence in pyju: 0. ^ i:ueo 
allegation may ba grvGvi— Daaiings -Myh 
thira peri3an’spropaity--EN 

- third person’ 0 ti:lo o-^oU-'A') ■ v-O-j. 

• MAUI^G KYIK V, MA SfWE ijA. ^ 

i^rS OfA 31iO=:»-iCi juiOi'3 Fj e.. 
27S— 22 0 hi. 25T=«'191d) 

'; ■!&:i. W, 3C'0— 27G. if i5* ' 

—23 M. h> T bd— 33 xH- ^ 6P3— 15 
A L. J. CbS^^S L W. Pj.fe 

L 1S5— 11 Buv. n T 21— 

^2 i G. 6^2 Gd' 

p 92— Doemuent not ivAer partes’— 

- .u’ha provisions o£ S. 92 oC iho Evidoiioc Act 

^ 'excluding oral evidecoe in regam to T.i<,e ques* 

tion whe&ber a.oartwn plot cu' Iriud was or was 
'j^ot covered by a sale -deed eseculeu by one 
^ of P-’G parties to a sint: dh not '^.ppiy wnon the 
other pariy to the suit yvas nofa part" to ihe 
. document {ien’iwn and New<^r.ulcu. JJ.) v>u^vU- 
MAEX debt V KALIPADA dllR-E.EaJEE. 

4a. A. i‘>v 

Sz—Inslal'int’ t l>on(l — Qn.l uitder- 
Jnhma by to m'uve vrov-si/n fc-r ica?y 

JentlfielwU on default- Inaiimssible. 

An ius-feanienOoonci proTideaytbat on defaul'i 

in pB.vinent of two consecutive matolmentB tne 
creditor trouid i:e ectiUea to son for tlx viit lo 
amonnt due under tac uond- 


17 h: IS k . ’ yiP - sA oscc u tc d and regi stered 
'it p, Yuf 's ps ’.-'1 Gy jbr. tenant in a sui 
t.>-' e isnsrbi'.: ‘ Evi.'eace Acc to 

yjo.iib., I .s l.’“C'lcvd frs'.n skewing that he 
o.s:ii:g:u V. Ol ::-.:cG';j'iod tn 3 k .buiicvt. 
iFv^'lche:- and jjd HEMAATA .KU^iAB 

EAR V. Pt EEAiDJ:. A AT nTIi ROl CROWDEUBT. 

57 !. G. 1003. 

£2 — cvidc^ncc, admissihiliUj 

of docu'-nteni c:i 'acie a sale — Evide'yee to i)rove , 
■morigcec -* -F^'onid , {fje ct of . 

0 :nl £vAdenc3 i 3 not admissible to show that 
:i iran^'Cciian vihich 5 S '.x fO'ice a sale is really 
a mertgoge. exc:.‘p^ to p‘Tx;e fraud on the par^t 
t tiiv.B oLwtv takmg eoaaac under the cletd. 
h' ^ i ATnu, J } VENEAPAOHEDLEx -u. XiG 
AUK. ' -b 3..G. 

— ^^~^-Ornd_eiddi'ncC'~Inadi!d^^^ dp 

id ,A .jr-'xc that -UAeycE fnx'c^jicd 'pronote os 

I'ludo'* S, 93 of the Evidence Act oral 
ev.daucG is luadrnisxble ru evideano to prove 
fjha.. toe intemso mcnrio'nrd in a proni'saory- 
note is nut piyabhi oirajcr by custom or by 
ii'-G ef'zm'ut, {Pox. -J. J and T-7ea7}teg, J .) 
a E IhLEAY r. V. T. hlAISTRY 

. IG Bor. 'ii T. 252 . 

! : 2 '- Oral ' c’ckPncG to contradict 

ierms (P a ii'Onnixnt ri vfriii'ng — Pica of fraud 
- Sale' cr Tnori.jage - Section c:pplies only m. 
lionntrs or their ri preseuUUivcs. 


to 


The phi aud ins dWieed brother purported, 
uj soli cortrihi properties to;S,^ in 1893. Por- 
ticus oi the propen.y wore sold by S to deft. 
'So. 1 Avho was the plh's. sister's son)' on the 
iStii /Eugust I88B : and on the 17t.h September 
19;' 4, Gao' AOEuarning portions were sold to the 
P3,ma poiS-n. hhe phh sued in d9l^_to have '- 
'it do’daivd that the t'AUsaction o£ iS92 was/a 
i mcTrufaigo. -f ho trial Court held that the 
I t«’an.sact:cm ol !-■ '2 was a mortgage and that' 

^ it' was so knOxUi to datt No. 1 bath in IS9S 
' and 1-ik'l', aUA deoreod that on.' payciont the 
□Iff was entitled to xacovar -certain portions of 
the propeiAyh'rom deft No.. 1. The lower 
Appellato Court dismissed the suit on tine 
ovonnd Naat evidence ho sbow^ that the con- 
veyance of ibP2 was a mortgago was inadmis- 
I sible. Ou ' 

Tltiu that E. '..'2 of the Evidence A^t had no 

SE^:SssriXxft^ ; s.. V; - 

r ■ . J. .rf ‘./-.In irnr,;'] 111. -fit'f ] lilSi-O- • 


;horeotibc.Fiyn:o-..to£ tbcvl,oIo io-..u.ii.ou 

'two BUCCsssiTe dafftulta wi;' a yii.-Kilion oi lU- 
■ ooutraotand was, ii/crefera ui 

■.e-Bidenoe unaer -i '->2 

- \aSuit!j cuui Wii.i^.sUy- ”43 

-bXha 'sb V'dU CHAisDUA Par. i- g. 943. 
. -•. , , — A^gt 32 — EaPcliifrur-Pyi-oJ ii'^ -imri' 

'dcdt^arice bylmik^d-^Om evidence^ ad' 


- P/VC?. psr Shch^, J Tliut the plh 
■ enuUed io .-liAw the rcil n Ccure of the 


v>a& 
trans- 

; adtmn'of lA'Ca uudor proviso to S. 92, 

' his a'.lcgdiou in subst.incc bciug one-of u.nid, 

' namoV ‘htt tb-rngh deh Ro. 1 cnlo-cd-lnto 
i i-ue tr ’nsae.'iGnB OI liim. I'.^p4 witn the full 
r kaowUdgo or the facts that.S- was naally'moftr 
■:’gi>go$ a»d not the owner oi tue ,pcopert-y^ 
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B¥IB3nOS 


OF IKDLtX D?:CISION3 


c> 


£. S7, 


tnTned TO’.'iio an-'!. Sr’.id - -j i-'.-d n- 
kEc^viedge- 44 i A ■2’'' ; rad. 

K^kl, hy .T---TA-5^ :. -2 .r- jn; 

transaction of la92 v'.\V\\ b- ';a' a"! to Cva ■- 
tbera wis nolbing in 0 ' t : '> 'C-- ‘Vr 
evidence of a snbseqnaiiT; agree cr' ■ : 

treat tbs 1992 deed hs a in or':'- g 
enter into the IS 93 ooaa ''.e, a '. r-nn 
snortgaga. 

Eeld, that ibe pbA n_ : 

to rdcover the prone; t. r.cnjV. ‘nsr-d ir 

transaction on po^fnrrn’. c. me n: 
paid hy deft, to S. - 2 no snesa' n m 
{Shah a'itd -j 

asBoni.S:^ 


G.A\U v. 

0 Izn-i. L. ■ 

Jc I 


me; : "■ 
r 0- I 1 

entitle: 
be "^SSS 


;'.:r..-l n'.'dc by r. n..' i -.rity of the 

-."s -n.* A s..ugxit to ba proved 

’.ii: :Ve‘n. '.v- c'.nr omneroneons 
c, a_::na.A ;?.o '.be prrboj uo t ii : 

. r':-/ tt c;o .'‘a-, -f . ir, -n'.rir-y of the 
.,r.' v.-:. -■- n-d >: a o oS..ig n t o piiiies 
.. that ae ag-i-oin:: : wa3 iu- 

I 'd’.od 'f-l-nc- unco- S i;2 .I' of the 

: '-aI.JoC.cg **0!: ^ ij A. -. , CA GUR 

5 C'. J- I 0 S30. 

— t. £2 '2 j— H egist'jrcd ie.a ie iixir.g rent 

— ■b;*nreg:Gt£red docu-ment varying rate cf rent 
— Inadin-sibi-:. S';e r.’BGl.'. ACT, 3 417 (l) (d) 

27 C. h. J. 107 


.1C 


93— Prr,;'fs'0?','< >' 

;o s^iion' hua cfc- 

S’Ui'ety — Incd/irv-^^^d/i: Ay. 

in a suit on a ptoT 'P - r> 
vrnefbsr ''Ane deft. exoc'"‘ . ri •.■. ■ c; 
-it- bv '.vay Cl seGuri;y h''z ■ 
0 " clefcrEniucd encett so n'l" 
cnesaon of cons'. ..c rot. on 
\Yc.lm?ley -TJ-' OTjEC-.'. trr 
J^AKHI HARAXN BPal*. 


Z'.fC/.j' 


‘ c e . . 
e 

j 0 n'i: 


C2 

n/.e; 




:’cn 

y.cd 


■A) — S l‘jr:g^ca — CtgI ctgrrerd ent 
oc-rAs^ibk — 'S'o pica cj 
tr':(tA.CiS o '-. 


a 


^:S. 92 - 

to 'roo ' 

' ^ d ;n i s s : 6'i liiy"- 
todesd ar.d rAraiige^r-- 

B. '92 of the ETide 


'C'OC a.': 


Acai'i 

wa;. .V of 'rca- r( 

a. ’.sJ-r. 6l' 

■' 

,.^c€ Act is co'nnned to 
procaedingE between rbe to iiL^a doed or 

tbeiT repres 0 iita.tiv?..s 'In ;i>te;'c=t ana ^ -i- no 
appiicetdOB to claitr ■■• oy- or l: i.'c 

parsons. 

Fatties to a tzsnaict-ion v-li'Ch iS n'.i r_'S.a/ 

an out and cut sale are r-ot e;!rtopp3a in a suit 
for pre-emption btcii; he * y a L"ir(i p.tioy 
showing the ■ eal narcra of dne^ tra'nsr cti.cn 
even wlisii the. docuiT.cnt sVideneiag the 
transfer stands of a sa.3 deed 

{^Cc'^ihciiya Lai aud ^ .■ J ■. 

NAg:H SiNon Balpc: o Stv'-;-. 

21 0. f) li:'5 I - ^-9^- 


C: jCr.O 

All or?l i-.'gean.ent} t’/'wcon the morttagot 
anb tbe mo tg.igee aAvrxby '.be later agreed 
intercdc in c:risIderd:i.:'rL of the 
c y'iacipA. sum jii a lamp ivitb- 
ite is iradmissi .le in evidence; 
As tAae v.m.' uu p^vrrecL o: the principal 
ni'iicv. ihs 'Uovibioui o." 9. 50 oi the Contract 
2.c\; ci.d’.^or 2 .DU-\ (j '"criic-t, C. -J. and Parlatt 
filX V T.-JE CHETTY 
rlAA 91'’ A. :.I, 43 I. !J. 313. 


.■> f-r.'-.c 
/•ciyrr iJ. : t 

ir u ciU-’-in 


'i;/ I 1 . pmvico (4)— 'Registered mort- 

j gage— 0-n! c g.^ement to t.’ he less than what 
Xf, ’ is one— 'I'Vool of S-.o iCTil^ENCS AOF, 3 68„ 

£-5 il. i. J. 855. 


92 10 fl)-5-At f'^-rppssc-^.ico 

in pursuance of saIc casu-' h '...ud— OmiErior 
Of the name of one of 
' —Froof of title. S- c T- ■ ■: j 
ASATUEZiA n.' SAD v^lDLL ^ . 

: , . .25 C. L *i- 


J ve-ade :-3 in s.-Jh-.A-ed 


“•‘IG, V. OA o7 i ; 

, oy CC '.l: 


[.:n irvru 

;f7=^i i. .3 

' be a me 


.' :n ir.c i. 


Vvhctbt;! 


S.SSjPro.iso 

■AgreBTii&nt-ikai' au'ard of a:J:rcy i -J'- 

: Undme;-m,~ihe parties- ..rc \ _ inat 

ddecisimi'oj rnegArU’j \S lo 2<.j aiyg- -ij car. oe 
' proved.''- ' 

- ■ An aereemant in vvril'.ug to refer certitui 
disputes to the arbitrAc .'rs was ma.de cutsido 
'court and it was suited the.ein that whaiever 
award wa3 made by the arbitrators would^ b- 
hip^ding or* the parties to the mfsreuca. 


■The 


— — Ss 95 and 93“CouLract*^Oon3truc- 
.ku- O' er kept op^n ‘until’ and ‘up to’ a 
cGi tain Cite -“Or u 5."v’:da::ce ir...d7.’iissible to 
cxrlaiil. SiC FY3D2XCE ACC, 91. 

22 i,, \1. il -^19=55 i. C. 303 

Cs 95 Rcd 21—D’r-cn:,:Cw.~-OorMriiC- 

ik-ry—A -t'j.C'i'y — ' Extrinsic evidence lEd-cr^ 
Cd.-'k\l.d 

11 ihe DugiUvge of document dii&ctly 
descidrts l.>;o st^ of circun-s’jancies. but cau- 
rxOu have :u:o ded to apply to boih, evide'uce 
i'--*y he g Lo sAo'.v go which it is intended 
to apd’V. 

\V- cu c deac cor-tain.^, a dosciipticn oi laud 
c'ji’iLS xiud -’’50 syscJiiGs the quantity 
t.c qufirility wiVi be cojQ.sidered to 
;e -.-.mj dtscript'iou, and’-be land v;iih- 
0 rauaries '►viil pa?3 under tho deed 
it je mere or less than tho qu-ontity 
,. [Setuyd^rs. J.C.) iNGA CtiO t. Ml 
\lj. IQ Bur. L. T.'246 

S. ^7 — ?J.:;rk,rge^da£:d~Jhit:gUity in 

thod '^cripiicii -cf Ivvld—Ecidcvoce allu^Lde to 
diar up y iJ odxi.i.'c-blc, 

is the case of an aEcb.griii.>y in the desorip- 
tiaa- oi land m a- mortgage deed it m open to., 
a p,:.i:ty to show hy other evidence what land. 
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evidence act* S- lOS. 

was actually covered by the deed. (Ccx and 
Chatter jea, JJ>) EAM CHAEAN BAS v. ARSAD 
alt. ^3. h C. 721. 

8. 106 — Private defence — Onus of , 

^rQof — Criminal Alternative pleas* 

The right of the accused to defend himself 
upon a crupamal charge can only be limited ; 
the provisions of the statute law and the provi’ 
sion to be considered are those of 8. 106 of the 
lElvidence Act. The law does not prevent a 
man on his trial on a charge of culpable homi- 
side from setting up. the defence in the alter- 
native, either that he was not^ present at 
the occurrence or that he was acting in the 
cxetoise of of the private defenoe. 

iPisgotCP) VXISF HXJSATN P. EMPEROR. 

^ AC^All 284=16 A. h* J. 169^^=441.0. 676= 

19 Gr. L. J. 371. 

,.-.--------.-.8. 108 — Bailment— I^sB— Duty of 

bailee to produce available evidence—Onus 
on pis. to prove want of due diligence or negli^- 
cence on the part of the bailee or his servants, 
not aSeoted. Sec OONTRAOT ACT. BB 15l AND 
162. 27 a. It. Jr 616=46 i.C. 319 (P. C ) 

iOB^Burden o/ proof ’--Question as 

' : to wMJter an ,^act is within the scope of an 
■ agonies authority. 

- In a case .where the question is whether a 
' particulftC act was or was not within the scope 
of an agent’s employment, the burden of 
proving the limit of the agent’s authority is 
' on the principal, inasmuch as the character of 
■ the' authority is a matter specially withm the 
. IjuowlQdge of the latter. {Twomey. C.J. and 
Ummg Kin, d.> : DA’TID M. BeDOE u HG. 
E^AW 2in. :r ^ LC. Baa. 

iriO’h-Ahsence of j 

An accused person is always entitled to hold 
his 'tongue ; but where the only alternative 
theory to his guilt is a remote possibility, 
which, ifoorrect, he iAin a position to explain, 

; the absence ' of any explanation must be 
considered in detenniniDg whether ‘ the possi- 
bility should be diacegarded or taheh into 
account. {Alyifig and hhiltbps, JJ.} SMITH v. 
EMPEBOR. 43 I.- C. 605=19 Or. D. J. 189 

S, 108 — presumption — Presumption 

that a pej'soti net fi4ard of for seven years is 
dead--^Biii not of precise period of death. 


The provisions of section 11)8 of the Evidence 
: Ant only raise a preaumption that a, person, 

. ' who has hot been heard of for s^ven ’ years, is 
‘ dead ftt the time when the question whether he 
■ ' is hfeve or-deud-is raised, hut there, is nf pte- 
iumptipu as to the time of his death and if 
. seeks tu establish the prscige period at 

pexwA'^d, he .’must-do .sohy 
,V , , 64: Alir 36 3# Cal. IBO 

/ V )cej r ' NA jiB' 


EVIDENCE ACT, S. 114. 

KHAN. 38 P. R. 191S=68 P. W* R. 1918= 

48 I, C. 70. 

S. lOS— Presumption under^None as 

to particular time of death. 

Under S- 103 of the Evidence Act it is not 
permissible to a Court to raise a presumption 
that a certain person died at a particular time 
anterior to the proceedings in which the ques- 
tion of his death was in issue. The presump*, 
tion can arise only in respect of the fact of his 
being dead or alive at the time of those 
proceedings {hind^ay^ J. C.) FAQIE BAKSH 
V. Dan bahadob Singh 9i o. C, 143= 

46LC. 808, 

110— Possession— Preswwpfion of 

tUlB, from. 

Where nothing else is known, the person in 
possession of property ^ presumed to be the 
owner. {Sianyon, RAGHOBA v. 

PaLHOBA. 4 45 I. C. 217 

— Ba.jj — 

'it pj ^ivmmiption. 

Where a - ps^temity of the 

other p 2 ^ttj hACoo:.. ifioy f he is of illegiti- 
mate descent, tv V'Aoy ,®amption being in 
favour of legitin ‘ party 

alleging iUegitim. prove it. {Lindsay, 

J, c,| DULAREy Or/ 2 . V* SUEAJ DASX 
SINGH. i 431.0.-478. 

a ii^—L^giiimacy’—Proof^Cnui^ 
Wifeli^wg , from hmhand receiving 

rnarntmekee under 8. 48B, Or. P. Code-r- 
Proof of access. 

In the Buddhist Law there is no such thing 
as judicial separation, but an order under 8. ^ 

? 488 of the Or. P, Code, until it is reseludfid ■ 
is for all practical purposes the same iihing^^; , 
an order for judicial separation, and ifv whilA, 

1 the order is in force, a child is born to the . 

J wife the onus is shifted: on to her of proving 
, access. The rule laid, down, in -8. H2 of - the 
, Evidence Act is . inapplicable to eUoh a oase, 
i inasmuch as the order under S. 188 of the Or, 

- P Code, praotioally puts an - end to the oonti- 
3 nuance of a valid marriage (Bigg, J ) Ma MtA 
. V. AIA Shwe Ban. 46 l. G. 620. 

1 

‘ — g. 112 — Pcinoipla of, inapplicable to 

n Alobomedans —Child begotten by cannot 
s be made legitimate by siibsaquenc marriage of 

pareniB. See Hahomedan LaW Legitimacy. 

* 43 1. C, 883* 


=— -~fl, 114 — Discharge-Plea of— Onus 
Shifting. See BubdEK op Pboop. 

22C. W.N. 937. 

——3. 114 — Discharge — Presumption as- 
io— Delay in enforcing rights. 

[ Under a poseeBsory -mortgage of 1376 it was 
1 found that jossesaioh^ < wag hot "to 
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EVIDENCE ACT, S. 113. 

the m)rtgagee and no steps had been tahen by 
the latter or his heirs to reco’-'erthe ainount. 

Held, that under the circumstances it was 
reasonable to presume that the mortgago oi 
lcT6 had been satislied and that the onus was 
on the plff. to proTe that it wa^ still in force 
in 1909 {Siar.yon, A. J. C.) AMRIT.^ISAT v. 
JalbaN'BI. 46 I. G. 676. 

S. lii— Legitimacy— Presumption of 

— General presumption — ISiot confined to 
cases within S. 112 of the Evidence Act. Sec 
Evidence act. bs. iiii and iii. 

43 I C. 478. 

— S. 114 — .1 f, '■■■(, '/ape ’—AoscriCi' demand 

J’ir 30 Clears — D’.-/rav;i -V proi:ii.(j 
ty 'Under, cn 

In a suit of 190-? to enforce a rncrrg'ige or 
1872, it was found r.h -t the consider.iijion for 
the deed was Es. 3,335-4.0 on account ct 
money due on past dealings and a certain 
amount of wheat. The money was to carry 
inoere.st at 12 per cent, per annum and the 
grain at 25 per cent. The mortgaged property 
was the agriculiurvil estate, moveaole and 
immoveable, of the mongagors, Tso time was . 
fixed for payment and no demand for payment ! 
was made before suit. 

Held, that under the circumstances the oedi’ 
nary presumption that the deed evidenced a 
genuine transaction tor conhder.ition and that ' 
the debt which it purporled lo secure was a I 
real debt existing at the date of fuit, did not | 
‘apply and that the onus was on the plff to ! 
prove these facts against the defendantsh j 
{Batten and Stanyon^ .d. J. C .) IMeghraJ v. ! 
MUKUNDRASI, 43 I. C, SC6 I 

— ^S. iii^Pres 2 mpiion-—Ofj'vCial acts— 

Et-gularity of. 

The presumption arising under S, 114 cf ibe 
Evidence Act as to ihe legality and correct- 
ness of a court's proceedings can only b.- over- 
turned by exception-ally strong evidence. 
{Londsail, J. d I SUEODARSHAN L\L r. 
ASSEbAR Singh. ' 5 0. L. J. 179=46 I. C. 52. 

-S. a?! ~Pf’esT,niptieii— Official acts, 

regularity of — Diiiy of Court, 

. Uiidet S. 114 of the Evidence Act there is a 
presumption that an official act has been 
regularly performed ; but where an applicant 
before the court is attempting to rebuu that 
presumption it is not for the Coart itself to 
give assistanoa co the other side or to. deal 
with the matter otherwise than impartially. 
iBneandJwala Pnsad, JJ.) i\lUbSA:MllAT 
SOHAGBATI V. BABD SURENDRA aIOHAN 
BINGE. 4 Pat. L. W. 286=44 I. C. 661, 

• [ B. 114—3hifting of onus of proof — 

. Mortgage, suit on, plea of payment. Sse 
BURDEN OF Proof. 22 C. N. 937 (p. C.) 

34 


EVIDENCE ACT, S. 115. 

S. 114 111 (a)-Effp?:c/ ih;-, c/ject 

io ie g'l'ca ic, 

S 114 111 .'a) Cl the Evidence Act :3 merely 
illustrative oc the manner m which inferences 
can be drawn from the common course of 
events, human conduct, etc In a prosecution 
for receipt of stolen goods, lapse of time after 
the theft is usually an important factor in 
determining the guilt of the accused but the 
importance to be attached to it must vary with, 
the circumstances or the iniiividual case and 
depends on the frequency with which the pro- 
, perty is likely to have changed hands. No 
' maximum period is suggested as that beyond 
I which no inference of guilt can be drawn. 6 A 
224; (1912) Al W. N 0-2?, di.st. [Aylbig and 
Bhi'iips, JJ.) SallTH t-. EAiPEHOR “ 

43 I. C 605=13 Civ L. j. 1S9. 

S. 114 111 .a) — Keceiving stolen pro- 
perty — Possession after the lapse of 3 months 
ruom date of theft— No presumption. See 
PEN.Mj code, S. 411. 22 C, w. N. 597. 

Ss. 114 (b) and iSS—Accomplice teati- . 

meny — Conviction on, bad in the absence of 
corroboration. See (1917) Dig. Col. 573 ; 
Pan Gang r. eaiperor. 42 I C- 1002= 

19 Ci\ L J. 47o 

S. 114, Illn (e)— A ccounts filed by 

giiarclia'.i — Acceptance of. by co'xrt — Presump- 
tion (if correctness. 

After a guardian appointed by Court has 
filed his accounts and they have been accepted 
by the Court as correct, a presumption as to 
their accuracy does certainly arise and it is open 
to parties to rely on them in subsequent pro- 
ceedings between the guardian and his ward. 
{Lindsay, J. C.) GOPAL^;. bARJU. 21 O- C 74 

=44 I. C. 699. 

3. 114 Illn. (e) — Judicial Acts — Pre. 

; BUmpt-ion of regularity of — Attachment war- 
1 rant signed by sheristadar and not by Judge 
issuing warrant — Onus on person impeaching 
vaiidir-y of warrant, to show that Siteristadar 
had no” authority. Sets PENAD CODE, BS i47 
and 114 3 Pat. L. J. 636. 

I S. 115— Estoppel— Doctrine of Appli- 

I cabiiity — No prejudicial acting on *faith of re- 
' presentation — Eifect. {Scoit Sjnith, J.) HAR 
1 Lal V. iJASANT Singh, 73 P. w. E. 1918. 

1 S. 115— Estoppel— Parties and pri- 

' vies — Doctrine applicable to representatives 
1 of person estopped. Sec ESTOPPEL. 

45 I. A, 97, 

i S. 145— Estoppel— Relinquishment 

I of rights of inheritance — Person releasing not 
\ estopped from claimirg property when succes- 
; sion opens. See (1917) Dig. COL. 579 ; ASA 
BEEVlC. EAEUPPAN GHBTTY, 

41 Mad. 3b5=34 M. L. J. 460= 
7 L. W. 215=41 1. C. 361= 
43 L:C. 35 
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EYIDBNOS AST, S. 116. 

S. HQ—Lmidlord and tenmii'— Denial 

of landlord’s title— JUsto'jJVd— Adverse action 
of ikird party — -Effect. 

An adverse action taken by a third party, 
wbefcbar that third party be the Government or 
some other rival claimant cannot have the 
effect of terminating the relationship of land- 
lord and tenant and the tenant will be estop- I 
ped by S. 116 of the Evidence Act from denying 
the landlord’s title iSesliagiri Aiyar and 
Napier JJ ) KUNHUNNI AiENON v, Kannan 
TEaVA (191S) M- w.». 37S=:^7 L. W. 574 

=24 M. h. T, 79=3 L ®. 44=45 1. C. 656. 

S 118— Depo-ntion of boys of tender 

years — l^o oath on uftirmation administered — 
Deposition under a promise to speak the truth 
—Duty of Court to record facts as to the 
oapaoity of witness to undorstand the nature 
of oath or affirmation, etc See OATHS ACT, 
S, 13 . 20 Bora. L R. 365. 

S. 115— ATinor— Sale by — Suit to set 

aside maintainable — Equities — Refund of 
benefit. See AIlNOR, 7 L. W, 124= 

43 I. 0, 90S. 

g. 115 — “ Thing ” meaning of— 

'Estoppel— Proposition of law— Alere inten- 
tion to make a gift does not oien^io—Quiujnl 
PlaniatuT Solo, Solo Cedit. applicability of to 
India (^917) DIG. Col 580. MaPi’U 

V, Maukg Po Chet. 11 Bur. L T. I4=r 

(1916) II U, B. R. 148=39 I. C, 385 

gs. 123 and i24L— ‘Confidential state 
commienications — Objection to prodnUion'- 
Opinion of Govt officer, if final. 

An officer’s refusal to disclose a document on 
grounds of public policy, is final. It is not 
competent to the court to call for and 
examine the secret archives of the st^te in 
order to satisfy itself of their confidential 
anture. 39 M. 304, 6 Bom L R. 131, IbO. 
Bef. {Stuart and Kanhalya Laf A. J. 0 ) 
DAL TEIBHAWAN hath SESGH V. DEPUTY 
OOMMISSIONBB, EYZaBAD. . 47 L C. 225. 

— — 124 and 162 — Privilege claimed by 
miPness-^-OfficifXl comniunicaticur^ Entries in a 
register. * 

The appellant was prosecuted by the Excise 
authorities aud convicted of being in posses 
sioD of opium without a license. It was stated 
that the Appellant made a confession to the 
Superintendent of the Excise. At the trial the 
delence called the Inspector of the Customs 
Erevent-ive , trervice and asked to corroborate 
his statements from the pcstiug regisr-er- to 
show that the Preventive Officers were 
stationed at a particular place jtt the -time of 
the ■ Appellant’s arrest:. The defence also 
examined the* Superintondeur of the Preventive 
Service and asfred whether an Excise Inspector 
made an adtoiasian to him in the presence 
of the, Excise aufij^rmiendcht. 


EYIDEUGB ACT, S. 132, 

Held . that the question of privilege could 
not arise in respect of the posting register, 
the entry in question being merely a note of. 
the times when particular Preventive Ofi&oerg 
were ordered to ba at their stations, 

that the Customs Superintendent could, not 
claim privilege as to the admission made to 
him by the Inspector although what took place 
between the two Superintendents might 
j pobably be privileged. iChiity and Smitlier, 
JJ.) ETJKUMALi V Emperor. 

‘ 22 C, W. » 451=45 L G 284= 

19 Or. L. J 524. 

\ 

S 126 — EuHZ and client— Com- 

mnnico.tion mode ta and uncwledcje of Void in 
the coarse of his employment— Whether admis- 
sible — Privilege 

A suit was brought by one firm for the 
revocation of a patent granted to another firm, 
ihfi question was the formation and the 
process of the working of a certain stove own- 
ed and used by the -firm to which the letters 
patent had been granted for the purpose of 
manufacturing banslocban. A vakil was 
cited as witness by the applicant for revocation- 
I This vakil has been employed by the other 
firm to defend them agams? a charge of 
1 c^’eating nuisance by smell in the pcepiration 
ot banslochan. In his capacity as vakil the 
witness at their invitation visited the premises 
in order to make himself acquainted with the 
stove which it was alleged cieated a nuisance. 
The knowledge which the witness had 
acquired as to the formation and process* 
of the working of the siove was acquired in 
the course of the employment. EeM, that 
the evidence was not admissible. It is 
' immaterial that a communication is verbaD 
i tb.it is to say, by word of mouth or by 
- demonslraiton’ and it is excluded by- rule 
! of professional privilege [Pigget and Walsh^ 

\ JJ.) GOBI Lal V, Lake pat Hai. 

1 . 16 A. L. J 987=48 I. C.603. 

■ S. 129— Privilege — Statements of 

witnesses for tafAng opinion of legal adviser 
as to merits of t fie case. 

Statements of witnesses recorded for the 
special purpose of being shown to a legal 
advisQT with a vie^v to ascertaining whether 
there is a gooi case to go to the Court are 
privileged under S, 129 of the Evidence Act 
{BaUen, A. J. 0.) DlNBAl v. Eromroz. 

43 L C. 71. 

! — 1^2— Privilege— Claim of^ by vjiU 

; ncss: 

A witness must claim the benefit of the 
■ proteciiion afforded by S. 132 oi the Evidence 
Act before ho mauts the siatement in respect 
j of which a question is subsequently raised, 

• (Fiagci, v.) KaLLU v. SiT^L 
: 40 All: 271=16 A. L d, 201=43 I. C. 823= 

lO Cr, L. J. 231. 
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EYIDENCE ACT, S. 13$. 

S. 43$ —Court not e^npo'a-ered to 

limit the member of witnesses. Cs. P. 
Code, S. lio. 22 c. W- K ICS. 

S. 438 — Criminal trial— Cross-esami- i 

nation by accused — Postponement of. till all 
witnesses for prosecution are esaininod in ' 
chief — Procedure improper. See Cr. P. CODE, , 

S. 208 (2). a I. C. 343. 

— — S. 153, JCsplu — Previous eonvietion — ! 

Proof by finger prints— is'ature of proof . 
required. See (1917) Dig. COL. 591 ; Ramdas 
Singh v. Emperor. 21 C. W. N. 469= 
391. C. 302=10 Cr. L. R. 75. 

■ -Ss 155, 450 £Ed iol —Sialemenis 

made be fore poVxc — o/, by prosccatiGU to 
discredit the v:itr.f>,-<s ir^ Court hi case he tells 
a dijjerent stoyy--Cr. P Code, S. 162. 

Statements cf 3 witness made before a 
Police Officer may be used in Court- by the 
prosecution for discrediting the witness if he 
tells a difierent story in Court under S. 15^ of 
the Evidence Acs, and S. 162 of theCr P.Coie 
does not bar such a course. It provides only 
for facilities to the accused to obtain copies of 
police papers. 

Statements of witnesses made to the police 
should not be used to corroborate them except 
in very special circumstances. 31 E 599 ref. 
(Boe and Imam, JJ.) RAjyi Charitri SiNGH 
’ V Emperor. 3 Pat, h. J, 568= 

$Pat. L. W. 326={1918)Pat. 95= 

45 i, 0.272=19 Cr. L. J. 512. 

— Ss 155 and 137 — TFi^^ue.vs for the 

Qrowh — Hostile v:iiness — Contradiction of, b'j 
reference to police diaries— Cr. P, Code S, 

The evidence of a witness who is hostile to 
the Crown may be impeached by reference to 
the police diary. If in the course of a trial a 
witness is called upon to say rhat he saw the 
ofience committed by the accused and when 
called upon soys that ofience was committed 
by an entirely difierent paison it is only fair 
that the Crown should be allowed to use the 
diaries under 3. 155 Evidence Act, to disabu-e 
the jury of the efieefe of a wilfully false state* 
meat* 

There is nothing in S. 162 of the Cr. P. Code 
to prevent the course adopced. 31 Eoiji 599 ref. 
{Boe and Imam., JJ. ) Ramghakitra SiNGH 
V. EMPEROB. 3 Pat L J 568= | 

4 Pat.L. W, 325=(191S) Fat. 95 = 

46 I. C. 272=19 Cr. h, J, 512. i 

■ . . I 

— -S. 1^2—Siimmo7is to Govi, servant to ! 

produce document — Duty of court in ordering ' 
isswe of smnanons. 

If a Court decides to, summon a Govevern- 
tnent Official for the production of certain docu- 
ments, it should' only do so after ca.reful 
consideration and once the summohs had been 
issued* production should ordinarily be insisted 


EXCISE ACT, S. 60. 

cn ii the party who obtained the summons so 
desires. i Dral:e B^- C.) LaNMAN EAO 

V- ViT-IiOilA. 

33 I. C. 898; 

S. 165 — judgment — Presumptions 

and suspicions not a ground for judicial deci- 
sion. See. Second appear. Grounds for, 

44 I. G.433. 

S. 165— decision— Based on 

Judge's h-iricledcic qf the cliriTCcter of pariics 
ond witnesses — Procedure, 

A Judge is justified in using his kuowl^ge 
about the character of the parties in a suit to 
come to a decision upon the credit to be at- 
tached to their evidence on the case set up by 
them. 

Where a District Judge declined to belief 
in the bona f ides of a suit brought by the plfi*. 
unless it was supported by evidence that left 
no doubt in the mind of the Judge about its 
credibility, on the ground that many of the 
i suits launched by the plfi. in his Court had 
j been found to be false. 

: Held, that the Judge was justified in allud- 

ing to his experience of the plfi’s. litigation in 
‘ this Court. {Fiiao, J.) SAN HlA Baw v, 

1 Ml. KhorOO NISSA, 11 Bur. L. T. 98= 
9li. B.R. 160=45 1. C. 734. 

— -S. 166 — Suit to enforce registration of 

; a will— Judgment based on evidence adduced 
I before the registering officer and treated as 
I evidence by consent of parties — Evidence 
irrelevant— Judgment unsustainable, SeaEvi- 
1 DENCE ACT, 3. 33. 34 M. L. J. 526, 

j ♦ 

; EXCISE— Mcita Sanjivini Sudha— Manufao- 
' ture and saio of— Excise Act., 3. 2 (11). See 
. (iyi7) DIG Cod. 633 ; Ganesh Chandra 

, SlEDAR V. EMI-*ER0R. 

! 45 Cal 82=22 C. W. N. 328= 

; 26 C. L.J. 342=40 I. C. 740. 

EXIGSE ACT, (XII of^ 1896), S.aO— 

; liccnsce-^DrunKenness of servant --Liabiliiy, 

i A liquor licensee under the Excise Act is 
j responsible under S. 50 of the Act for the 
default of his servants in permitting drunken- 
ness in his shop in spite of want of knowledge. 
(Onnaiicij 0. -J., Parleii and Yeung, JJ.) 

SHIN Gyi V. Emperor. 

10 Bur. L. T. 262=43 I. C. £4= 
19 Gr.Ii. J. 49 (F. 

— S. ^OSelling liquor 'without license— 

What aniouMts to — Asslsta7tt handling up bottle 
to licensed ve^idor if guilty oj offence. 

V7here one 3 was authorized by the, CoUeO' 
tor to sell liquor in a shop and hia assistant 
was handing over the bottles to him. 

Held, that the act of the assistant does not 
: amount to selling of liquor without a license 
'■ and he was not guilty of any ofience. 
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BXECnTING COSBi'. 

Rule 36 (6), of the Escise Manual does not 
lender the mere handling up of a bottle of 
liquor by an assistant, not author? i^ed by the 
Collector, an olTence [Tudhall^ J.) Janki Das 
V. Emperor. 10 Cr. L K. s7. 

executing COURT— Decree, objectiou to 
validity of— Decree against alleged lunatic 
without proper representation— Objection, not , 
.tenable in esecution. See Execotion- 
DBCEEE. 55 L C. 213. 

'—-—Duty of, to execute decree as it stands 
Ox to refuse execution if decree cannot be 
executed literally. See EXECUTION. 

44 1. C.S30. 

— — Jutiadiotion — Mortgage— Decree for i 

sale — Transmission for execution — Power to 
pass supplementary decree— Jurisdiction of 
executing court and of court which passed 
decree. SeeQ, P. 0. 8. 39, Or 21, Rc. 6 and 9. 

(1918) M. W. N. 4, 

— —Jurisdiction— Objection thafdecree is 

nullity or one passed without jurisdiction not 
maintainable. {Scett-S'^Uh, J.) SHEOPAT Kai 
4j. WARAK OHANB. 42 P. h. R. 1918= 

93 P. W. R, 1918=46 I. C. 419, 

I 

mt (jranUd hy deme-^-No ^moer 
to yrani in execution. ^ , 

The jurisdiction of a Court conducting' exe- 
cution proceedings must be determined with 
reference to the directions contained in the 
decree, including any direction which ihe 
Court may give regarding the manner in which 
the relief granted by the decree is to be secur- 
ed to the parson entitled to it> The powers 
of the executing Court are oircumsoribed by 
the directions set out in the decree and 
has no jurisdiction to award relief in any 
other manner than the decree allows. It has 
no power to go behind' the decree so as to 
question its legality and correctness. {Lindsay^ 
J*. C.) SHEOBABSEAN LaL V. ASSESAR SINGH. 

6 0. L. J. 179=46 1. C. 52. 

EXECUTION— Appellate decree— Assignment 
of original decree pending appeal— Appellate 
decree in favour of assignor— Right of assignee 
toesecute. See 0, R. CODE, 0 21, R, 16. 

{1918; M. W. N 194. 

.Application— Dismissal of, for default 
•-p-Rresh application cannot be treated as a 
Gontinuation of the old application. See B. T. 
ACT»Sc5H, III. CD. 6. 22 C. W. N. 766. 

> „i •^'Appiicedion-^Disndiisal -^Notice to 
parties^-Di^missal of appiicaiionwJihctit- noti-ce 
to paTiie’S'^J^&stoTaHon, 

, An execution easa cannot be struck ofi or 
diamissGd without giving nptice to the parties , 
•/ The mere fact that an order dismissing an 
execution case was 'made without any notice 
to the holder is suiheient to set side 


EXECUTION. 

the order so passed (Fletcher and Eludn, JF.) 
IviRTi Chandra Daw Bbpin behari 

Pal Chaudhuri. 46 I. G. 721. 

> — Fresh application — Application to 

attach properties not mentioned Jn original 
application — Treated as 'a continuance of the 
old application. See LiM. ACT. ART. 1S2. 

47 I. C 911, 

Application in accordance with law — 

Prior application complying with provisions 
of the code— Time given for filing, decree — 
Non compliance — Subsequent application. 
See LiM. Act, ART. 183. 16 A. L. J. S7. 

^Arrest — Refusal to issue warrant for 

—Judgment' debtor residing outside territorial 
jurisdiction not a ground for. See C. P CODE, 
0. 21. R. 37, 3 Fat L J. 95. 

Step-in-aid— Relief not granted by 

tbo decree — Application for, not a step in-aid. 
See Dim. Act, art, 182 (5) and (6). 

43 I. C. 637 

— Attachment of decree for maintenance 

— Right to execute the attached decree against 
original judgment-debtors or to purchase the 
decree and bring a suit under 0. 34, R. 14, 
C. P. C. See C. P. CODE, 0. 2i, R. 63, 

23 M. h. T. 355. 

-———Attachment — Sale pursuant to. 
—Sale set aside on ground other than 
decteo'holdec's default— Effect on attachment 
— Fresh attachment— Necessity. See Attach- 
ment. 3 Pat. L. J. 310. 

Decree— Appellate decree, the only 

executable decree, .when there has been an 
appeal. See C. P. CODE, 0. 21, Rr. IS AND 19. 

45 I C. 243. 

Decree— Benamidar assignee of decree 

— Right to execute decree. See 0. P. Code, 

0. 21, R. 16. 7L.W.201. 

Decree — ExeoiiUnQ court'— Duty of to 

execute decree as it stands or to refuse execu- 
tion^ if that is not possible. 

An executing Court cannot tamper with 
decrees which must be executed literally ; when 
a decree cannot be executed literally it cannot 
be executed at all. 

Plff, obtained a decree that ho was entitled 
to share the water Sowing through a certain 
rajabaha equally with the deft. Subsequently 
the canal authorities made certain alterations, 
as a result of which the volume of water flow- 
ing through the rajabiiha was increased and 
many other persons besides the plff and the 
deft, became entitled to a share in the water. 

JSeldj that the decree in favour of the plff. 
was no longer capable of execution. (Chevis, */•) 
KHWAJA Mahmud v, qhulam rasul. , 

69JP.W* R- 1918=441.0.530 
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EXECUTION. 

X)ecrce, ohjectioro to — Alorijarc decree 

— Objection to e'recuiijn on ibe nrcund bhnt 
application for firtcd decree barred. 

A decree absolute in a mortgage snit m.^de 
by a court in the presence of bjth the parties 
and on proper adjudicaiion CAanot be 
lenged in esscution on the ground that the 
Court ought not to have gone and made the 
decree absolute inasmuch as the applicarion 
of it was barred by limitation. {Pletcher, J.) 
STAM CHAI^D Maiti V. BAIKUKTA Katk 
MANDAL, 57 L C. 153. 

— Dm'ce^ cljeciion. redid:t]j cf —Decree 

against alleged lunatic neiilvmt proper reprcScn- 
iaiiofi — Objeci'ion 'roi ter<ahle in execution. 

In a suit against a person of unscund mind 
the Court though asized to appoint a guardian 
of the lunatic for the purposes of the suit, re- 
fused to do so and passed a decree against the 
lunatic. The representative of the lunatic after 
his death cannot raise an objection in execu- 
tion Court that the decree was null and \oid 
and could not be executed. {CliCL,}iier. 0. J 
and Bee, J.) JANG Bahadur LAL m. Paltu 
Tewaei. (1917) Pat. 166=45 I. C. 21-3. 

Decree— Objection to, validity of— 

Objection by representative of judgment-debtor 
in execution that decree is void as having been 
passed against a dead man. See Decree. 

16 A. L J 327. 

Decree — Sale of revenue paying 

land— Auction of Collector— Necessity, See 
0. P CODE, SS. 68 and 70. 

69 P L. R 1918. 

• -^Decree to he executed ciCcordir.g io its 

terms — Final decree in mortgage suit — 
Appomtment of receiver. 

The method provided in a final decree for 
execution cannot be altered at the instance of 
the judgment-debtor i!.nd to the projudico of 
the decree-holder. The rights of the mortgagee 
under the decree cannot; be interfered with by 
the Court in any way euher by intercepting tho 
rents and profits or by restraining the sale of 
the, property by the appointment of a receiver. 
[FUtcher and N. i?. Chatter J-J.) SiTA 
ISATH Saha v. Madan aiohan Das, 

431. C. 22 

——^Decree — Transfer of, in favour of 
pleader of judgment -debtors— Execution not 
barred. See C. P . CODE, 0. £1, R. 16. 

45 I. C. 13. 


EXEGUTiOK SALE. 

■ Injunction decree— Mode of execution 

— Direcring police :nte,icrenc3. improper — 
Mode of cxi-cut-on prC'Ci'ibecl by 0 2l R. 32. 
See C. P- CODE. 0. £1, PI. d2. 

15 A. L. J. 700. 

Tnstal- ■■>:■>] I d - 1 rec —'\Vd Ic decree le- 

co'.ribia pnvrdccn fed '.lire io paj; i,:o insial-. 
meyits —Failure io pay —AccLpLancc after due 
date— Waiver. 

' An instalment- decree fixed the dates on 
I which the several instalments were to be paid 
I and provided th'-it on failure to pay any two 
• instalments on the fixed dates, the whole of 
i the decree become payable at once. The first 
' of the instalments was not paid on the due 
date but was paid cfi bolero the second instai- 
meni fell due. There was a further default in 
paying the amount of tbs secenu instalment 
on the due date- The decrca-holder then 
applied to recover the whole amount of his 
debt remaining unpaid. 

Held rejecting the application, that the 
real intention of the parties was that before 
the penalty .could bajenforced two instalments 
must be in arrears together, whereas in the 
present, case, oniy one instalment V 7 as in 
arrear, the other month’s arrear having been 
waiv6dt'BVa;;.L7';i u/.d Beaton^ JJd SUBHARAYA 
VENKAPPA BEGDE SOMIiAYA HEGDE. 

42 Bom. 304=20 Bom. L. R. 335= 
45 1. C. 561. 

, Mortgage decree — Eceecuiicn ogainsi 

' some of iJie owners oj the equity of redemption 
ineompL-teyit. 

A mortgage decree cannot be executed 
against seme of the owners oi tho equity of 
I redemption, (Ftcichur a'iud Huda JJ.) 

1 SATISH luOHINI DENYAu. PABNA BANK LTD. 

I 17 I. C. 907. 

j Right to— Security for performance 

! of obligation under decree — Bight of decree- 
j holder to proceed in execution against the 
j other prcpeities of tho judgment- debtor not 
i afiec’CEd. jStC C. P. CODE, S. K5 and 0. 41, R. 

I 5 (3; (c) 53 I. 0. 564. 

' EXECUTION SALE— Application by purchaser 
; for possession— LimitaUon — Order on such 
' application — Further application for carrying 
out order— Limitation. See Llii. ACT, ARTS, 
! 180 AND 181. 7 L W. 16. 


"‘Transferred from one court to another | 

—First attempt to execute unsUcessful— [ 
—Jurisdiction of the court to persevere with i 
execution. See Oudh Civil Digest, S, i< 2. i 

210. C. 2G1. 

I M l Deposit of portion of decree amount*— 
Liability of judgment-debtor for interest, 
.eeftsatmu-of* 5^5 c. P. Code, Or 24, Rr- t, 2 

16 A.L: J. 15. 


Award pending attachment-- DecreS 

in terms of award — Subsequent purchase by 
attaching creditor good only subject to decree. 
See C. P. CODE, S. 64. 35 M. L. J. 541. 

— — Bids — Bid of om person not to he 

treated as iJuii of another in spite of consent. 

It is. not competent to one person to 
avail himself of the bid of another at 
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a Court auction and constitute himself 
the purchaser by depositing the purchase ^ 
money, uor can the consent of the 
bidder improve his position in this matter. 
(Siuart, A. J. 0 .) SHAHZADI v. AHMAD ALI 
SHAH. 21 0. C. 212=:47 I. C. 993. j 

_ — Certificata— 'Construction of— Ucniza 

asli mai dakUU. meaning of— Omission to 
specify appurtenant villages by name, etiect 
of— Beng. Kent recovery Act (VIII of 1866 
Chota Nag. Landlord and Procedure Act S. 123 
—Rent decree— Execution— Part of tenure, 
whether can ha sold. See (1917) DIG. COL. 590. 
Gobind Dab i;. dheham Waite 

^ (1918) Pat. 333=38 I. C. 431. 

Claimants— Proclamation of sale— ' 

Notifying claims to bidders— Practice of— 
ConaeUa. 

Confirmation — Right of purchaser 

prior to. C. P. 0. 0. 21, R. 71.^ L. T. 9. 

Confirmation— Sale subseguontiy held 

to have passed no title— Right of auction- 
Purchaser to refund of purchase- money — 
Eemedy , See C. P. CODE p 2i Et 91, and 
93 (1918) M. W. H. 655. 


EXECUTION SALE. 

j — Qbatwali land— Inalienable tenure— 

Enfranchisement after date of sale — 'No right 
1 to purchaser. TENURE, GhATWALI, 

I 28 C. L. J. 283. 

1 

1 Hindu Joint Family— Decree against 

1 father — Son’s interest also saleable in the 
absence of proof that debt was immoral. See 
Hindu law, Joint Familt, 53 I. C. 678. 

— — Hindu Joint Family — Decree against 

manager — What passes by the sale, question 
of fact, depending on circumstances. See 
HINDU Law, joint Family ; manager. 

(1918) Pat. 71. 

Purchase by decree-holder with leave 

of court— Suit by him for possession of 
property purchased— Maintainability — Failure 
■ to seekuemedy under 0. 21. R. 95 on failure in 
j proceeding under that rule— ’Efiect. See Cr. 

• I P. CODE. S. 17 . 8 P, E. 1918. 

c j Purchase-money — Sale set aside by 

execution Court — Purchase- money withdrawn 
by auction-purchaser — Sale subsequently 
confirmed — Refund of purchase-money — Duty 
1 of Court to order refund. See C. P. CODE, S. 
151. 46 I. C. 275. 


Purchaser to qi am-h Pier chase subject to ^nor Uen-^PuTm 

Remedy, C. P. CODE.^a 2i^E^91 , and can dh^uie Un. 

Property passing in execution of a mortgage 

Construction oj-WJiat passes under-- decree is dependent upon tho terms of the 

Sale of sixteen-annas semindariin execution plaint. 

oj mortgage dec^ree— Groves if pass to pur chaser . Where in a mortgage suit the plfi. prays for 

, property subject to the prior 

Where in execution of a , open to the auction-purohasar in 

against the mortgagor who had mo g S execution of the decree obtained in that suit 

entire 16 annas 2 :emindari with al to dispute the subsistence of the lien,' {Eoe 

anoes the entire and Coiitts, JJ ,) BASaWAN SINGH u. G AN - 

were purchased by the GAPHAL Rai. ^ 47 I, C. 224. 

sale was not exclusive of the shares m the . 

groves {Richards, CJ. and TudbaU J.) HASAN Purchaser rights title and 


ALI KHAl^ U. AZHABUL HASAN. 

ALi ^ ^ J 900=48 I. C. 367. 

— Decree for rent in Revenue Court- 

Encumbrances — Extijiguishtaent of. See 


--Purchaser rights of — EigH, title and 

interest of jiidgmeni- debt cr— -Rights of decree^ 
holder in a different capacity— Purchaser not 
entitled to. 

An auction-purchaser in execution of a money 


MADRAS ESTATES Land ACT. SS. 5, 125 and decree derives his title from the judgment 

7^2^^ SB M. Ii. 443. debtor, and not; from the decree- holder : 


,.^„DQf 3 ,ttlt of purchaser — Ee in 
consequence— Deficiency in price Liability 
of purchaser, for— Nature and extent, oee 

0. p! C. O. 21, E. 71. 23 K. L. T. 9. 


, — Esacutot-PMmisaoiy note by, in hia ^ 

oApaoity aa, wbetheE pacspnally hable or b'AiH u&u 
bbarga on tbe estate — 'Whethet. eseoutor can - p.. 

be treated as gnardian o£ minor to make estate ‘ 

liable-Pcwei of the Hindtj testator to appomt ^ / 

gnardian of the minor to pint family property p. 

(1917y dig. Cod,' 695. CBIDaSIB^RA . where a i 
PILDAT V. VEESAPPA. CHETTIAB. „ ! of theantiri 

• - Sa M.E. T, 38 d=;=( 1917 ) M. ®. H. 7 S 4 = tenure whic 
■ . ' 6 L. W, e 30 =S 3 1 . C, 666 1 tha viUage ' 


A purchaser at an auction sale purchases 
— Ee ^in right, title and interest of the judg- 

fice — Liability ment- debtor and not any right which the 
. extent. See judgment- creditor might have to set aside ■ or 
23 M. L* 9* question the validity of any deed which had 
been previously made by the judgment- debtor 
bv in hia himself, (MiWa A- J. C.) Narain'rAO 

nr PAPHELAD. , 33 I. C. 907, 


— — ^ — P^nt sale — Property passing under^- 
Rent sale for whole tenure-^ ''Aslilof\ ' mlp 
named in proclamation sale-certif icate—- Effect. ■. 
, .Where a suit was brought for the recovery; 
of the entire rent due in respect of the whole 
tenure which comprised five villages, of which 
the village ‘'Bijulia” only was mentioned in 
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EXECUTION SALE. 

the plaint and the names of other villages’ 
were omilted and in ezeoution of the rent 
decree-.obtained the property was attached under 
the description of “Eijulia asU maidakhri^ 
and in the sale proclamation and in the 
certin;at8 for sale the property was described 
as two annas eight pies '‘Bi:;uiiA a-limi 
dakhilk”. 

Held, that the whole tenure passed by the 
execution sale and not the village Bijulia only. 
{L'hai}i‘kr, C . J. andJi',iOL^jud‘\>^n, ■/. i DURGA- 
Prasad NATH MISSER V Dineshw.xr 
Hath Misser, 4 Pr,t L. W 347= 

(1918) Pat. 5=43, I. C. 534, 

Right, title and interest of judgment 

debtor— Decree against manager of joint 
Hindu family — Decree passed under S. 90 of 
the T. P Act— 'While property passes under 
sale, if debt incurred for necessity. See 
Hindu Lav, Joint Family, Manager. 

(1913) Pat. 71, 

Piiokts of ‘i}iLr chaser— Properly suljcct 

ti a yrioftooge at the date cj sole — Effect of on 
p'lrclyi^cr's rvjhtb. 

An auetion-parchaser of a property mortgig 
ed to a person under a ragisi-erad deed, executed 
prior to the attachment cf the property, is 
bound by the mortgace even ii he had no 
notice of the mortgage and the mortgagee 
failed to have his lien notified at the time of 
the sale. {Konliaiya Lnl, A. J. BHAIRON 
Prasad v Sheo Daesean. 5 0. L. J, 114= 

46 I.C 877. 

— Sa/s — prccla'^naiion — Valiiaiion cf 
property. 

To order property which is to be put up for 
sale in execution of a decree, to be valued at 
twenty times- the Go'.ernment revenue, i.s 
merely a colourable pretence of making the 
valuation required by law. and iriich an order 
cannot be sustained. \Etoe and Jus'ila Pr-r^-i-p 
JJ,} JaGGARNATH pRAS-iD V, CHIXEAGUP- 
THA Haeain Singh. 

3 Pat L.J. 530=43 I. C. 141. 

SaJe-certificcte — Fcrtlcnlnrs in, ij 

can he corrected by reference to p.iaini. 

The particulars given in a sale certificate 
cannot be corrected by reference to the boundet- 
Ties given in the plaint. [Chaty end SruLt/ur, 
JJ ) Krishna Gopal BHOWiucK v. Hem 
Chandra Baieagi. 46 I. C. 903. 

— Sef aside by subordinate court — appeal 
to High Ocuri—Auclicn’P'ircha^.er not parcit-^ 
Sale confir-tned after pzirchasc nicney with'- 
drawn by auction purchaser— Order fer refund 
—Legauiy —0. P. Code S. Ibl— Bcnanudar 
dfucii-on -purchaser, wJtether henefictary Ikiiie 
to refund. 

Where, an auction- sale being a*t aside by a 
Subordinate Judge the deorea-holder applied to 


EXECUTION SALE 

the High Court without making the auction- 
purchasers parties to the appeal and the High 
Court sat aside the order of the Subordinate 
Judge and remanded the case to him for dis- 
I posal and the lower Court thereaftrr confirmed 

■ the sale and directed Two jf the auction-pur- 
, chasers and an alLged beneficiary of another 

■ auction-purchaser to refund the purchase- 
money withdrawn meanwhile by the auction- 
purchasers on the sale being set aside by the 
Subordinate Judge : 

j Held, that the auctlcn-purcha-sers were 
I bound by the order of confirmation, although 
i they were not joi ed .ts p.irrdes in the High 
I Court appeal, as under the Code of 1<P2, which 
I was applicable to the appeal, when it was filed 
i the auction-purchaser was not a necessary 
I party. 

j The Subordinate Judge had power in excer- 
else of his inherit jurisdiction under :o. 151 
of the C. P. Code to direct a refund and he 
( was right in correcting wh;rt amounts to an 
I abuse of the process of the Court. 

: It doe 3 no: .seem to be in accordance with 

1 justice, equity and good conscience that iu 
i a summary miscelUnecns proceeding for re- 
5 fund of money taken out by an auction-pureba- 
; ser the court should enter into an ad .udication 
; whether ihe auction purchaser is a benamidar 
I of some other person and the lower Court 
, a.3sumed a jurisd'ction which he did not 
; pos.^-ess in direciing a stranger to refund the 
j money. (MuiCck end Thornki'l JJ.) Rai 
ih^LiP NARAiN Singh Bahadur i. rai 
Baijnath Goenka Bahadur 

(1918; Pat 2S1=6 Pat. L. W. 132= 
46 1. C, 275. 

! Setting aside — Attachmonr, revival 

■ of— Fresh a ctiehment unnecessary on subse- 
' ouent application for sale See ATTACHMENT. 

i ^ 3 Pat. L J. 130. 

■ Serting aside of by ex-rcuiing court to 

withdrawal of purchase money by auccion- 

. puicha.-er — Sale ultimately confirmed order for 
refund — JurisdiCLion — Liib'lity of persons not 
, party to proceedings. S-,e C. P. Code, S. lol. 

S Pat. L. w. 132. 

! — "etting aside, for reason pther than 

; df.cree'hoJder's default— ’Fffect on attachment 
— Fresh attachment— Necessity Sec AXTACH- 
I MENT. 3 Pat L. J. 310. 

i Setting aside— Exparte decree — Sale 

j in pursuance oi-^ICvparle decree sec aside on 
j appeal — Right of judgment-debtor to set 
aside Bale, SeeC. P. CODE, SS. 47, 144 and 
, 151. 20 Bom. L. R 925. 

; Setting aside— Fraud — Omission to 

I issue notice under 0. 21, H. 23 C. p. 0. 

; A-ppUcation to*3ec aside salo'-Limication—Lim, 

I Act S, IS and art. 181 applicable — Knowledge 
! of fraud— Onus. See C. P. CODE. 3, 47 and 
lO. ai.B. 23. 2^C. L. J.S28. 
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Settinf} aside of-Peopcet;! sold and 

~~ Ini one decrec.-l:.olM','--Apphcatior, 

Court to set aside. 

T .v»^ntion ot a dectse oartiin pcoperuy 
In axaouti i was sold and 

‘’®^"rabv Sna o£tbe decree holders. The 
purchased ‘ decree- holders - (one 

juagment-aebtorjiKl applied 

o£ whom _w = ^ ^ groTind of inada- 

to ge The court refused to sat 

''"f ’'n. throtoucd that it had no power m 
aside on o judgment-debtors 

tL decree "holders consented ■.—Held, that 
and the Slower to safe aside the sale as 

tba court lu dpo^or o on the part of the 

raider or'^tho pttrchaser. iH'^liards . C . J . 
aacTeo-holda. ortu P RASHID 

a, id Tudhalb 16 A. L. J. 750== 

ALT KHAH ’V>- BLDH 3B ^7 10 3S5. 

'rfiipto 


Setting aside -Sale of properties after 

^satisfied- Execution f^’^XcoDE 
out notice not affaotad. e 45 1 C 699. 

0 .21, R D- , • • 

^-Validity of-C. P Code, 0. 2 1. E- 22- 

Onaissionto^ue^^^^^^ 

as against all the 3 ua^ me 45 L C 699 

OOT)B| 0» 

^Validitv of— Omission to give notice 

;i nil 22— Sal© void for want of, 

under O. c'„ n p COPH 3- and O 21 
junadiotwn. gee h- tr- 27 C t J. 528. 

B, 21. 

.Yalidm oJ-SaU Uld f er _ex parte 

siimj order subseqaentlij 

3s4*vESs"3 

?”"Ei“S-c pS.“ sr'-is; 

sale was held R C. J (ind 

tstrsrojff 

COMI'AKY. ltd. I. c. 636. 

Whni oasscs ^mder-Aecrretion io pro - 1 

jam^f^ndB which- he had ^ 

■ an ex-eouLoa snU before the 

lands had , j *yiab the pl3. was not 

, ,pia-8. purchase bu rights to the 

bH titled to- a dent©© detla ing TT rishXA' 


EXPLOSIVES ACT. 

‘ EXSCUTOE— r;arL 7 mg on family business— 
Debts incurred therein —Creditor's remedy 
ag iinst esacutoi* personally — Executor’s right 
to indemuifcy— Executor if sufficiently repre- 
sented estate when his interests adverse to 
beneficiary’s— Minor represented by nominee 
of party having adverse interests See (1917) 
DIG. Goii 594 ; SUDHIR CHANDRA DAS v. 

GOBINDA CHANDRA Ray t « 

43 Cal. 633=210. W- H. 102=41 1. C. 303. 

: ' — — Administration of estate. 

The duties of an executor are to administer 
the estate of the deceased only so far and so 
, long as lo’enable him to carry out the .terms 
1 of the will of which he is the executor. After 
the prooerfcy has ceased to be estate o. the 
dpco.^sed and has become the property of the 
residuary legatee under the will, the executor 
as such has no authority to manage the estauQ 
on his behalf. 31 CM. h 9 foil.. R. ClMer 
jec and SmiiJicr, JJ) bANKAR NATH 

0 , 2S5. 

-luterest — Delay in accounting Ese- 

cutor not liable to pay interest on unpaid 
~ of income. See PEOB. ,^ 3 ^ 3 ; 

tj. I 2 'd. 


I po-wer of '-Executor's assent to kgacij 

j^ffect of'-'Pomr to dispose of prop^erty 

Suceeshio^^ Act. Ss. 269, 293. 

After the executor has given his assent to 
the legacy, he is not oompatent under “• 
of the Indian Succession Act, to deal further 
with the property. 

A-U executor, although he has the power to 

dispose of the property of 

manner as he thinks fit under 8 . 2 o 9 of the 
Indian Succession Act. must be able to give 
reasons for doing so. {Walmsley and P^, 
JJ.) M.\BIBPKSHmEO U. JOTINDBA M0HA|I 

ggN. 23. C. h. i 141=47 I. C. 2b9. 

EXPERTS— Evidence of— Conviction based on 
test books without aid of experts, popnaty. 
See EVIDBISCE ACT. 8 S. ^ 745 . 

EXPIiOSiyES ACT (IV OP 1S34) S 4, Cl 

and m—^Eixplosives, meaning of -- LrUona, 
Jire.mrIcs-Onus of , r oof- 
\hmnse to possess explosives — License to 

' import explosives during n partimlaT period 
SrfnceUlmeen-Ppssessp.-,oj mere explo- 
sives than is -perMitted— Of fence. 

The terms of 3. i, Cls. 1 and 2 of the 
T T r. TTv^Tnaivea Act are NvidS enough -to 

iocinde crackers buUt is ®P®“ 

show (the onus of proving which 1^®® 

the fireworks in bis possession ate .withm 
dSrfpticn of toy fireworks which are 

excluded from the j: ^ 

■Rule ' 8 oi the rules ftanjed under the Aot* 
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factories act, S. 41. 


: FAMILY ARRANGEMENT. 


Where a license permitted possession of a j alleged that she had been authorised by her 
limited quantity at a specified period of time. , husband to adopt a son, and tha-tyna intended 
the general permission to import a Urger ■ to adopt one vrberenpon a dispute arose 
quantity during a longer period must be read i ootween her and D. T.’hich was referred uO 
subject to the quantity in actual possession ! arbitration and that resulted in tba former 
being reduced below the misimum for which , petition. She prayed for sepirate poase^'sion 
possession is ao permitted by the said license : ot her share allotted inline partition D in her 
and that possession of iroce than the quantity suit a'sarted that on N’s death her husband 


(tLlUl ULICUU ^UOOOOii 0^/tf UJi 

covered by the former license is an ofience 
The whole scheme of the rules framed under 
the Act is to require a separate license for 
pfpssess'ion at any one time and place of 
explosives in addition to a license to import 
during a partiouiac period {Kumorabicami 
Sasiri, /.) GUaUMURTHI CHETTI. In re. 

8 L. W. 626. 

FACTORIES ACT (XI 1 OF 1911) Sa. 41 and 

52 — Imposition o j separate jines on cccupier 
and manager - Ml xempi'i 
iual offe7ider- - - ' - - 

Section 41 of the Fao^toriea Act authorises 
_he Magistrate to impose on the occupier 
manager jointly and severally a fine not ex 
ceeding Rs. SOQ. There could consequently be 
only one fiupi and for the whole sum each de - 
linquent being liable jointly and severally. j 


P. succeeded to the whole estate by the right 
of survivorship ^ind on his death she acquired 
a Hicdu widow’s estate in the property and 
that the dead of partition was not Dinding 
on her, her signature thereto having been 
obtained by fraud and in igu'^rance of the 
nature of the deed and of the l-..=gal rights. It 
■ was found by the Court below that N and P. 

; were members of joint Hindu family and on 
the former dying, without .issue P became 
^ ■'r) rrr^y ■ iPt owTxet of the wholo by right of survivorship, 

- I and that tka dead of pirtition was not bind- 

_ :ton bn charge, ^ J^ ac- I a j 

■Meam’ngoj occapu’/ had baen executed by D under the 

; mistiken belief chat she and L. w'era equal 
Section 41 of the Jb'ao^toriea Act aumonsas : of the property left by her huspand 

the Magistrate to impose on the occnpiac and ' glig ^ould be divested of her right 

>vi n T, ol r, cn* ■intvi'flTr ciYlfl SATJATalTv B. fitlfi UOt SX • i V.»-. « .../li-vrkf i/^r, vn'Xflo Viw Ti ATI d OOT13EC! 


Before the occupier or manager can get ex- j 
emption under section 4^ of the Act, ha must j 
cake a certain step to assure the real culprit' s j 
conviction and not merely attempt to exoul* } 
pate himself. | 


by an adoption mads by Ij. and consequently 
it was not binding on D. {Piggott and Wa Ish, 
JJ.) LACmil KU^IVAE 0. DUEGA KU.WAE. 

40 AIL 619=16 A. L.J. 646. 

~48 I. C. 866. 


The word “ occupier as used in the Act 
means the person who has control of the fac- 
tory He may be the owner and, on the other 
handt he may be only a leasee or a mortgagee 
with possession, but it is he who decides whe- 
ther the factory is to work or to close down. 
(Le Eosstanol, J>) KlEARdAN LaL v. EM* 
PEBOB. 13 P R. (Cr ) 1913= 


Binding nature of— Con 3 ideration— 

Bo^^n-/^cfe dispute, existence of essential — 
I Claim patently false— Arrangement void of 
1 considsration and not binding. See COMPBO- 
i WISE. 23 C. W. N. 463. 


2i P. W, R. (Gr.) 1918=46 I. G. 159= j 


I Hindu widow— Agreement with re- 

j versioner for maintenmce — Adoptad son not 
I bound by arrangement from asserting his 
! rights. See HINDU Law, WIDOW. 

44 I. C. 5. 


19Cr L J 49S* 


•To settle disp'd-od claim q- Binding 
nf — . Zlincr ajfecied og it •i/ 7nay 
■GrourHs on loaich ic mMy be 


.JPAGTUM YAIiET— Doctrine of— Applicability j ^laturc , 

. to service of summons — ^Omission oi process- i rcpiiaiote 
server to obtain, signature. C. P. CODE. 0. ; challenged. 

6 .Rr; TO AND 17. 46 1 G,277. I i^theabsenceofproofofmistake. inequa- 

i htv of position undue infiuanco.cceroion; fraud 

FAMILY ARBAfSGEMEKT . 

qf agreement executed ur 
acts and iaw ^ net binding. 


( ilfVVJ. L/'JISiUiVii. . 

-Binatng a partition of family 

under a wi07ig Vieiv oj { .arrangement made in settlement of a disputed 
'. or doubtful claim is a valid and binding 

. '. arrangement which the parties thereto cannot 

N. and P were brothers. H died le vvmg a j ignore or resile irom. If the parties 

widow L. -Subsequently P. died leaving a ^ dispute, such sett Lmenc will 

widow D Upon P's death the two widows ! ground that it g.tve to 

apportioned the whole property m equai ' ought possibly 

-shares between themselves. In the aocument ; recovered if he had taken the judgment 

which was executed for the purpose it was ; Court ' upon the matters in difierence 

stated that the two brothers were ‘ joint m ; tdiem. The Courts will not be clis- 

food, business , and everything/' but it was ; . ^ mxxdb. nicety the gi^antnm 

followed by the recital that the two widows i ^ action. 

: widiwa two oiosa suits We.' filed, one on i atrangaments opposed to the general P-J^oipla 
' bS of L anTtke o“ker on behalf of D. h. ! that when- it is songkt to bind a amor by and 
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PISHEBY. 

agreement entered into on his behalf, it must 
be Bhown that the agreement was for the 
benefit of the minor. If improper advantage 
has been taken of the minor's position a 
family arrangement call be set aside on the 
ground of undue influence or inequality of 
position or one of the other grounds which 
could vitiate such an arrangement in the case 
of adults. But when there is no defect of this 
nature the settlement of a doubtful claim is of 
as much advantage to a minor as to an adult, 
and where a genuine dispute has been fairly 
settled the dispute cannot be ra -opened on the 
ground that one of the parties to the family 
arrangement was a minor. {N. R, Chatierjea 
and Netobould, JJ ) Kbramatolla MfiAH 
KBAMATULLA MBAH. 23 C. W. W. 118. 

FISHERY— Co-owners“- Bight of —Catching 
offish by other oo-owners — Infringement of 
right — Cause of action— Damages. See CO- 
owNERs, Fishery. 46 1. C. 280, 

* Kon-navigable river — Test of — Bs- 

clusive right to a fishery, if passes right to 
the soil in the bed of the river. See RIPARIAN 
Bights. 46 I. C 308. 

— — — Eight to— Immoveable property. See 
General clauses act. S. 3 (25) 

14 N. L. R 33=43 I. C. 982. 

FOREST ACT {YIl of 1878) S. 2S-IIunting 
without a permit in a reserved forest— Com- 
mon object to hunt. See (l917) DIG. COL. 600 ; 
Bareat a'li d. Emperor. 40 All. 38=13 
A. L, J. 624=42 I. C. 922=19 Cr. L. J. 10. 

— -S. 28 (F) — Gutting trees — Felling of 

each tree a distinct offence. 

A person felling a number of trees in a 
forest is guilty of as many ofiences under S 25 
(f) of the Forest Act as the number of the 
trees felled by him, (Piggoi md Walsh. JJ.) 
Emperor v. Baghunath. 43 I. c. 377= 
19 Cr. L, J 161. 

S. 25 (i). R. 3 (a)— Reserved forest-- 

Shooting tiger without license — Offence. 

The accused, who had his cattle killed by ^ 
tiger, successfully tracked and shot a, tiger 
without a license m a reserved forest. 

that be was teohnioally guilty of the 
ofienoe of shooting in a reserved forest with- 
out a license, under Buie 3 (a) framed under 
15. 28' (i) of- the Forest Ant. {Shah and Martcny 
J. J.} EMPEROR t;. rtllBiRBAHEB BALAMIYA 1 
Patil. 42 Bora. 406=20 Bom. L. R,. 384 | 
=43 I. C. 314=19 Cr. L. J. 610. j 

F-ORFEIIDRE— On breach of condition by i 
Alul^ni tenant— Transfer by landlord of his j 
right sabsaqueUfr to . breach— Bight of to j 
enforce' forfeiture. See'' 'T.. P. Act, £b. 6, ! 
lC9,ipd.UI. • ■ ■■2p Bora.r*..Ry767. 


I FRAUDULENT TRANSFERi 

i -By denial of landlord’s title, appli- 

cability of rule to permanent leases See LAND- 
LORD AND Tenant, 33 M. L. J. 129. 

forgery — Element necessary to constitute 
ofienoe of. See Penal Code, Ss 463 and 464. 

(1918) Pat. 36. 

FRAUD — Allegation of, in yleadings^ to he 
specific. 

In a suit based on fraud, the allegations of 
fraud must be specific. {Saunders, J. C ) MaNIK 
CHAND V. Girdhari Lal. 

3 U. B R. (1918) 69=46 1. C 342. 

Cessation of — Knowledge of fraud on 

the part of the person defrauded— Onus of 
proof on person setting up. See C. P. CODE, 
S. 47 and 0. 2l R. 22. 27 C. L. J. 528. 

Charges of—Groimdless allegations— 

Partu guilty of, to he mulcted in costs hut not 
. deprived of remedy. 

By making groundless charges of fraud, a 
party does not forfeit his right to the proteO’ 
tion of the Court if he otherwise has a good 
cause of action, though suoh conduct may 
attract the consequence of an adverse order as 
to costs. {Sir Lawrence Jenkins), BehmAT- 
UN-NESSA V. Price. 

42 Bora. 380=20 Bom. L. R. 714= 
36 M L J. 262=23 M L T. 400= 
8 L. W. 53=22 C W. N 601= 
16 A. L. J. 513=27 C. L. J. 623= 
3 Pat. L. W 28=451. C 568= 
45 I. A 18 (P- G.) 

——Judgment obtained by purjured evi 
denoe— Suit to set aside not maintainable. See, 
Decree, Setting aside, 41 M. 743= 
34 M. L. J. 590. (F. B,> 

— -Plcu of— ^Allegations to he specific. 

Where a plea of fraud is distinctly raised 
the Court is bound to consider it, although 
the allegations on which the plea is based are 
not set forth in detail, (Stan yon, A.J. G.) 
AMSITABAI V- JABBANBL 46 I. C 676, 

Principahand agent— fraud of agent 

— Scope of authority— Liability of principal. 
Bee. Principal And agent. 45 1 C. 836 

FBADDULEI?T transfer --F raud not efiect 
ed — Bight of^ zeal owner to r^over — Maxim 
"‘allegans tuxpudinem suam non est audiendis*’ 
—Scope and applicability of— Mortgage— Suit 
for gala by real mortgagee — Deed of mortgage 
taken in name of plfi’s mother benami for plfi. 
for fraudulent purposes— Admission of plfi. of 
fraudulent purpose— Bight of plfi. to recover — 
Fraud not efiacted—hficct. See (1917) DIG. 
COL. 601 ; BaJAGOPALACHARIAE u. SUNDA- 
EAM OHBTTIAE, . a3i. M, L. J. 696= 

461. 0.333. 


' . 
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FE40DULBHT TRANSFER. 

Mahomedan — ^Transfer in lieu oi dow- 
er in. favour of bis wife- Indebtedness of 
hnaband — Insolvency. See (l9l7) DiG. COL. 
602 , Nasimunnissa abduo kaptr, 

20 0. C. 295=43 I. C. 280. 

■ Test of— Mere preference of one Cre- 

ditor-Validity. See T. P. ACT, 3. 53 

21 0. C. 97. 


GENERAL CLAUSES ACT, S. 3. 

' ocher valuable with .^ome instrument of 

gaming nse-'i in playing any game, not being a 
game of mere sirill Eveiy element necessary 
to cmsiitute the oiiencc muit be present before 
, the section can be enforced against the alleged 
; offender The enactment is directed against 
! something which those wagering then' selves 
I bring ibout for the purpose of settling ihe bet. 

' That something must be a game it must be 
; played with some inst»'ument, the play being 
j carried out for the purpose of ascertaining 
I the result upon which the eventual right to 
the stake depends. 

A lottery or sweep ticket is not an instru- 
ment of ‘gaming’ within the meaning of 3 13. 

]de:e betting without gaming is no otience 
in the Central Provinces and Berar. {Sianyoiif 
A. J. C ) GAJJD r. EMPEROR 

14 N L.R, 137=47 1 C. 433= 
19 Cr. h iS 917. 


FUND — Secretary — Position and status — | 

Ketention of Fund’s money — 'Liability for ! 
interest on such money— E^ent. See COV- | 

PANY. (1918) M. W. N- 1. ! 

GAMBLING ACT (III OF 1867), Ss. 3 end A-- I 

Keeping a common gambling hol^se — Facts i 
necessary to be proved. 

la order to sustain a conviction for keeping I 
a common gambling house It is necessary for 
the prosecution to prove not only that he 

owned the house, or was the occupier of it and 

that the instruments of gambling w'ere kept | GAN JAM AND YISAGAPATAM AGENCY 
or used in it, but that they were kept cr used ' RULES. Rr. 10 (2) AND 20 'iransfer of suit 
for the profit or gain of that person. Where a j by^Agent after frayning issites. to Assi.^ agent 
house is not proved to be a common gaming I fer decision — Procedure if regular -^Ikasioyi of 
house, the presence of other persons therein agent— P liocts of Binh Court under 
will not raise a presumption^ against them and ! License ^Pevocatioyi of — Bight of 
even if it were one. no presumption, will arise | damages— Breach of coniraci. 
against such persons unless it can be shown | it is competent to an Agent in whose court 
that g'imbling was going on at the time when a suit esesaaing Rs. 5,000 in value is inscitu 


PulU 2C- 
liccnsee io 


they were present, {Bannerjea, J •) RAGHU 
NATH D. EMPSBOB. 16 A. L. J 760= 

47 r. C. 810=19 Cr. L. J. 958. 

— — — S. 13 — OonfiscoHon of money gavicd 
— Order for illegal. 

Under S. 13 of the Gambling Act a Alagjs ■ 
trate is not authorised to order for the coofis- 
cation of money gained by an accused person in 
the gambling, only the instruments of gaming 
may be so seized. 36 All. 270 foil. J*.) 

MATURWA t?. EMPEEOB. 

40 All 517=16 A . L. J. 428= 
46 I. C. 156=19 Cr. L. J 700 


ted to refer the suic at any stage, even after 
the framing of issues, for the decision of the 
Asst. Agent. 

A licensee is entitled to damage for breach of 
any contract or revocation of his license. In 
a proper case the Court will allow a revocation 
of the license only on payment of the expenses 
the licensee was led to incur in conneotion 
with it. 

Par Krishnan, J,— Buie 20 of the Ganiam 
and Vizagapat-am Agency Rults gives power to 
the High Court to direct tho Agenr to review 
hie judgment on special grounds and does not 
give any right to the parties by way of appeal 
or otherwise. The High Court will not inter - 
; fere with the decision of an Agenc on purely 
S. 13— PiibZ’ic pihc0--Ki^a7C7ig;-Q//ence technical grounds or on account of errors 
^ Insirument of | which have not led to any prejudice on the 

ayid gaming— j merits. When the application is in the 
; oature of a second appeal the High Court will 
-n T £ a to TTT I not ordinarily interfere with the findings of 


. Vendor section — Essentials 
* ''gamiTig*^* What is — Betting 
' XHstinciion between. 


the word ’’public place’’ signifies a place to 
which the public resort as a matter of fact! 
whether or not or with the permission of a j 
private owner. j 

There is a well established difference between | 
betting and gaming for the purposes of the j 
Gritninad Law and except where it had been | 
bridged over by special enactments going, to ; 
include betting within the term gaming, the | 
'Courts have always refused to punish betting 
, as an instance of gaming.- The distinction 
between betting and gaming discussed. 

To obtain a conviction under 3, 13, the 


DAB OF BODOKIMIDl U. KUMAR LAHlRI. 

(1918) M. W.N. 772. 

GENERAL CLAUSES ACT (X of 1897) S. 3. 

^ 26 ) FisJicry Bight to if immoveable lyroyerty. 

A right to fishery is an interest in immove- 
able property. Fitzgerald u. Firbank (1S97) 
2 Gh. 96 ; U C. Ii9, 19 C. 544 Hef. (3/iiira. 
A. J. GA SITAEAM V. PETIA. 

14 K. L. R, 35=43 p C. 962. 

S. 3 . (25)— Immoveable property — 


To obtain a conviction nnasi: gub i A r' . ,7: — 

. "ageused mu9t have found playing for money ot ■! money paid tor aci^uisit’iQu of under thg 
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GENERAL CLAUSES ACT, S, 3. 

Land Acquisition Act — Not within tha defini- 
tion. Sec Lm. act. arts 120 AND 141 
3.Pat. L. J. 522. 

S. 3 {25)—'P‘ugmill ij immoveable 

Xjro-perty. 

Wnere a pugmill is erected and affixed to 
the earth it is immoveable property within 
S..3 ^25) of the General Clauses Act [Rig, /,) 
U Tbet tr. TODA Bam. 13 I. C. 626. 

S. 3 (39)— Person— Singular includ- 
es plural— Or. P. Code, S 234— Joint trial of 
several accused, legality of. Bee Cr. P. CCDK, 
S. 284. 3. Fat. L* J- 121 

S. 3 cl (45,, — Registered meaning of. 

Bee. Lim. Act Art. 1X6. 36 M. L. J, 256, 

— Sb. 9 and 10— Applicability to appeal 

from proceeding under Prov. Insolvency Act 
Bee PROV INSOL ACT, S. 46, 39 M- L. J. 531 

S 2Q— Separate sentences— Opkim 

Act (I of 187S) 8, 9 (c) if)’— Bihar and Orissa 
B^cmAct (IJ of 1915} Si 47 [a)— Illegal 
possemon and sale oj opium. 

Where a person illegally sold a certain 
quantity of opium and retained possession of 
the residue after the sale, separate sentences 
for the possession ahd the sale under the 
opium Act and the Bihar and Orissa Excise 
Act- do not contravene the provisions of S 26 
of the General Clause s Act. [Roe and Imam, 
JJ ) BALI SAHU V. EMPEROR 3 Pat L. 3.433 
=44 I C, 974=19 Cr. L. J. 446, 

GHATWALI— Widow in possession as heir — 
Not Competent to relinquish. Sec LAND 
TENURE, GHATW Aid. 6 Pat. L. W 167. 

—Land — ABeuation of— Enfranchise- 
ment after date of alienation— Alienee acquires 
no right. See Land Tenure, gh^twali. 

28 C. L J. 283' 

GIFT — Construction— Validity— Gift of abso- 
lute estate with invalid condition restricting 
powers of donee— Effect. See MAHOMED4N 
LAW, 27 C. L. 602. 

GOVERNMENT OF INDIA ACT, 1916 and 
1916 i6and6 GEO. Y, C. 61 and 6 and 7 GEO. 
V. C. 37) S. 65— Indian Legislature— Power of, 
to censtitute Courts and tribunal - Defence of 
India Act, Ss. S and 4, not ultra-vire^. See 
Defence ob’ india Act, bs. s. 4, S and 9 
4 £at. L. W. 167=4918) Pat. 97. 

^ ^ — S. ICl (2) Proviso to— Obieot and 
effect of Governor-General in Council— Power 
to appoint additional J udgas— Appointments 
■tccih time to tinie for periods not exceeding 
■ tWoVyears— Validity. "See (1917) DIG OOL. 
604 : ■ ,K ANDAS.4MJ PiLL AI MUTBU- 

YEj;^4aEALA AIANIGAB. 33 JK. li. J. 787= 

A3 I. C. 806 


GOVERNMENT OF INDIA ACT, S. 107, 

*— y-' — -S 106 (2) — Sigh Court — Original 
Jurisdiction — Snit-fer declaration that agree- 
ment for composition of income-tax ishindiruj 
on OoRector, i^aini ainbiliiy on, Original Side — 
Objection to Jurisdiction — No alhgation of 
mala fides of statutory poiuer— Trial on the 
merits permissible. 

S. 106 (2) of the Government of India Act 
in express terms deprives the High Court of 
its original jurisdiction in any matter concern- 
ing the revenue or concerning any act ordered 
or done in the collection thereof according feo 
the law for the time being in force. Conse- 
quently, a suit for a declaration that an agree- 
ment for composition of income-tax entered 
into between the plaintiffs and the Collector of 
Madras was in force and that the latter 
was not entitled to-reaseees theplfis in repudia- 
tion of the agreement, as he claimed to do in 
consequence of the enactment of S. 4 of the 
Indian Income Tax (Amendment) Act (V of 
1916), is not cognizable by the High Court in 
its original jurisdiction. 

la the absence of any allegation that the 
Collector acted mala fide or purporting to seek 
the protection of the statute with the full 
knowledge that he was committing a mere act 
of aggression, it ''’was not competent to the 
Court to try the suit on the rterits with a view 
to determine whether the Collector was right in 
his view oi the law. To uphohi the objeetJon 
to jurisdiction only in cases where it is proved 
on enquiry that the Collector acted in entire 
conformity to the existing laws, would be to 
render the statute barring jurisdiction wholly 
nugatory, (CouitsdTrcikr, J.) MESSRS BEST At 
Co. Ltd. V. The collector of madras. 

33 M. Ij. j. 23=481. C. 79Cf. 

S. 107— Cr. P. Code 8. X4i>^Procec< 

dings under— • Interference , lohen. 

3. 107 of the Government of India Act 
cannot be invoked so as to question proceed- 
ings which. purport to be proceedings lawfully 
taken by a Magistrate under Chap. XII of the 
Cr. P. Code. If proceedings totally without 
legal foundations ' as legislative authority are 
taken by a Magistrate under colour of Ch XII 
but not seriously purporting to be taken 
under or to comply with the provisions of 
that chapter, there is a clear case for inter- 
ference. (Walshi J.) SUNDAE Nath v. 
EMPEROR, 40 All 364=16 A. L. J. 189= 
44 LG. 673=19 Cr. L. J. 369. 

— G. 107 — Criminal Revision — Power 

of High Court to direct re hearing of appeal by 
Sessions Judge after receiving additional evi- 
dence See tE P. Code, S. 439. 

471. C. 274, 

— lOV—Dt. Magi.M'rate— Administra* 

tivft order of— No power to High Court, to 
interfetA under S- 107. See CR P- CODE S, 
.195(1) (a) (b). • ,.35M»L. J, 464, 
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GOVERNMENT OF INDIA ACT, S. 107. | GRANT 


—S. 107 — Error of law — No grouna for 

revision. C. P. vODE, S. llo, 

35 M L. J. 605 


— — S. 107 — Expungimj from record irrele- 

vant and scandalous ^natter in judgment of 
subordi^iaU court— Application hy thi-rd party 
— Power of High Court — Suptriniendc^we , 
meaning of. 

Held, by Ahdur Eahim, J. {Oldfield J. dis- 
-senting). The High Court has iorisdiction to 
direct the expunging of irrelevant and ocanda 
lous matter in the judgment of a Subordinate 
Court on the application of a third person under 
S. 107 of the Government of India aoL The 
powers of superintendence of the High Court 
are of an extremely wide character and include 
the power to expunge such matters fromjudg* 
ment so that they may not be circulated and 
published to the prejudice of parsons who are 
or are not concerned in the suit either as a 
party or as a witness^ 

The High Court will not only interfere in 
exceptional cases and with great caution in the 
exercise of such jurisdiction. 

Per Oldfield, J.— The High Court- has no 
power under S. 107 of the Government of 
India Act to order the expunging of portions 
of the Judgment of a SubordjniTe Court at ihe 
instance of a person who is not a party,^to^a 
suit. The expression ‘ superintendence ’ in j 
S, 107 does not include ihe relief above I 
mentioned, {Abdur Rahim and Oldfield, JJ) | 
H. KEISHNASWAMI AIYAl^GAE, In re. 

35 M. h 1. 368.=:47 I. C. 981. 

S. 107— Interferences— Older of lower 

Court tefusing leave to sue— Inherent power — 
Eefosal to exercise— Revision C. P Code S, 115 
See. (1918) Pat. 337=57 I. G. 71S. 

B. 107— Interference under— Order of 

magistrate demanding security under S. 3 of 
the Press Act— Reversal of by High Court. See 
PRESS ACT, SS. 3{i) (2) and 23, 

5 Pat. L. W. lo9. 

— S, 107 — Interlocutory order —Refusal 

'to add^party— interference by the High Court 
See 0. P. Coda, 8. 115, O. I. B. 10 (‘J; AND O. 
81,E.l. 44 1. C. 564. 


bean a'.lowei to bo withdr.iwn by a bcuil 
Causa Court- and no reasons have been rsoorded 
for permitting such withdrawal, the High 
Court will sec aside the order in the exercise 
of its powers uodec 3. 107 of the LtOvc. of 
India Act. r.Go. {"hami'^r, ?.J- and Shar- 
fuddin I.' LUCHlRAIf RAGHUBIR DUBE 
2 Pat. L J. 682=43 I. C. 453. 

S. 107 (2) — Superintendence — Limits 

of the power 

The word 'Superintendence’ in 3. 107 (2) of 
the Govt, of India Act should be construed 
very narrowly and does not justify the inter- 
ference of Che High Court so as to evade the 
provisions of S. 11-5 of the C. P. Code and to 
result in enteitaining an appeal or revision 
here no such right is given by the statute. 
(Sanderson, C . J. Teunoi: and iValtns.ey, dJ) 
KUMAR Chandra ICiSHORE t' Bas.^bat ali. 

27 C. L. J. 418=22 C. W. N. 627= 
411.0,763. 

I GRANT— Construction — Oondscation and 
! re-grant by Government- Self aoqairad property 
of grantor. Sbo OUDH ESTATES 

-•Construction — Female uonee Con 


-S. 107 -^Powers of Buperintendenoo of 

J. -A n a/-I fri rinnrf.a. 


High Court— Jhnsdicfeion conhnad to Courts 
Bubjeot to appellate jurisdiction of High Court 
Tribunal constituted under Defence of India 
Act (lY of Proceedings of— No power to 

High Court to revise. See DEFENCE OF India 
ACT SS. 8 AND li: 46 1.0,977 

-S. IQlSmalt Cause Court— Grant 


of leave to withdraw without recording reasons 
—Interference, ' ^ . 

- - The Judge of a Small Cause Court h;cS no ! 
yc ytyriet to allow a suit t® he withdrawn without i 
/ folding reasons therefor. Where a- suit has 


struction against grantor and in favour of 
grantee— Grantee described a.s malik— Grant 
of absolute estate. See HINDU L.AW, ^fPT. 

16 A. L. J. 564, 

-^Construction— Grant to person in- 
dividually or as holder of office— Head of 
mutt-*-CFrant to for food chatram and con- 
struction of agraharam round tomb of orginal 
founder— Right of management— Divisibility 
of property granted among heirs of grantee. 

’ See RELIGIOUS ENDOWMENTS. 

41 Mad. 298 fP. C.) 

Const ruction— Grant of property to a 

priesG and his heirs— Absolute property of 
grantee. Sec RBL- ENDC>WMEMT. 

16 A, L. J. 394. 

Ocnsiriiciio '.'-Orafitce of landLou}ided 

by no7i riavi gable river —Right tj bed of the 
river ad medium filum acquae— Pres2t??ipt'iDn— 
Onus. 

As regarde a grant of land in India dascrib- 
ed as bounded by a non-navigabla river the 
onus of showing that the grant did not cover 
the bed fl 3 mediumfilum acque^ is on the 
grantor The, presumption may be strong or 
weak according to the oiiciunstanGes of the 
particular case, and the amount of evidence 
required to rebut it will vary accordingly. 
(WcUis G, J, Sada-siva Iyer, Oldj-ield, Spower 
andBakezvdl. Hf) SBl BAJAH VENKATA 

Larshmi Narasamma the Secretary 

OF STATE FOB INDIA. 

41 Jffad 840=35 M. D. J. 169=(1918 
M. W. H. 662=47 I. C. 606. ( P. g.j 
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JRAST. 

— Consiruction— Bcrcditary—"' Al an- 

hOid . 

The words * aulad* in a Cnota Nagpur 
grant are restricted to moan male descendants 
only, but whan they are accompanied by the 
words “ naslan bad naslan” they import 
generation after generation. 31 Cal. 561 ref 
{dmmiBT, C. J. and Sliarfuddin, J .) 
rameswae Lal BHACAT V. Bajkumar 
GIibwae Prasad Singh. 

5 Pat L. W. 316=(i918) Pat. 158— 
45 I.C.888 

. — —Construdion — Hindu Law creation 
of successive life, estates hy qrantoi — Succession 
law of if can he altered by agreement. 


GRANT 

In oases where a maintenance grant is not 
forthcoming, the fact that payment has been 
made for successive generations may be taken 
as evidence from which a permanent heritable 
, grant might be presumed, but where the deed 
of grant is in existence, the heritability or 
otherwise of the grant must be determined 
with reference to the terms of the grant itself. 
{Wallis, C. J*. and Seshagiri Iyer, J. 
SUGUTUE IMMEDY PEDDA CHIKKA 0. 
SDGUTUR IMMEDY SAMBASADASIVA CHIKKA, 

43 1. C. 6B4, 

Construction-— Pat ui lease — Clause 

receiving power to Zemindar to appoint 
dismissed ChowkidarSt does not amount co 
reservation of Chowkidari Chakran Liand, Sic 


uj .-wwv., wv. -y -- reservabion or 

A grant of lands made by a Hindu in favour ghOWKIDASI CEAKEAN Land, 

!■ ivi art (nv oa if. laVo down a 9,^ 


of another Hindu, in bo far aa it lays down a 
rule of Buccession unknown to the Hindu Law 

is absolutely void. 

An agreement between a grantor and^ a Coven 
grantee cannot alter the line of sucoession recess 
according to law. 606; 

The Hindu Law does not permit the orea- BANE 
tion of successive life- estates in favour ^ of 
unborn persone, the estate itself remaining _ _ 
undisposed of. ^ ^ I 

A rule of sucoesaion laid down in a gran aiquse 
creating successive life-estates in the property 
granted to certain female members of a Hindu ^ 

family cannot be binding upon the family even 

though it has been aotuaEy followed in the 
family for a long time, unless it has ripened 
into a family custom. {Gliaiierjca am 
Wdmsley, JJ). Ambalika Dassi v, arpana 
LABBI. 835=23 C. W. N. 160 — 

47 I. C, 402. 


22 C. W. N. 487, 

Construction— Permanent tenancy — 

Covenant' to relinquish in case of personal 
necessity of grantor. See (1917) DIG. COL, 
606; Saeada Keipa Laha v Akhid 
BANDHU Biswas. 21 G. W N. 803= 

40 I 0.630=28 0. L. J. 18. 

i Construction— Property bounded by 

rivet — Right of grantee ad medium filum 
aquse. See BENGAL REGN. XI OP 1826. 

22G.W. N. 872. 

—Construction — ^Property bounded by 

road or river — Grant of — Grantee entitled to 
middle of the road or river bed. See 
Riparian eights. 46 I C. 305- 


(r — -^Oonstruotion — Jagir — Grant for 
maintenance— grant to K and. heirs— Grant 
of land and not of revenue— Property absolute 
in the hands of the heirs of the grantee. 

0 P coira, S. so (G) 22 G. W. S. 677 (P.C.) 

. , , , — OonstrtlfCtiDn — Maintenance grant^^ 

Words of inheritance-'Presumption--Oondtict 

of parties, j 

A grant for. the maintenance of the grantee 
is ^fima facie intended, to be for the life-time 
of the grantor or the grantee only. la each a 
case the use of the words ‘*alwayfi or ^ for 
evet’" does not per se create an inheritable 
estate. The oiroumstanoes under which the 
inatrument was made or the eubsequent' ooH' 
duct of the parties may show the intention 
+.rt Anarblft the CoUTt 


Construction— Rent free— Huafi re- 
sumption-grant to temple— Mahant — Two^suc- 
cessors to original grantee -Agra. Ten. Act, S. 
See (1917) DIG. COL. 607. BHARAT DaS v, 
NANDBANI KtJNWAR. 39 All 689=^ 

15 A.L. J. 769=42 1-0. 818. 

Construction, Zemindar — Hokurari- 

dar — Permanent tenure — l^inerals — Rights 
to minerals * — Mokurari pattah — ESeot of 
pattah with all rights (Mai huk hakuk). See 
(1917) Dig. supplement. Gibidhabi singh 
V. MEGH LAL PaNDEY. 4S Cal. 87= 

20 Bom. h R. 64=33 M. h J. 687=22 M. h. 
Ttf 35S=7 h W. 90=22 C. W. N. 201=26 G. h. 
J. 584=16 A. L. 3. 857=3 Pat. L. W. 169=42 
I. C. 6 51 = 44 1. A iit , 

—Construction — Zemindari eanad — 
Grant of to holder of palyam — Removal of 


with sufficient certainty to enable the Court pg.j.ant of to holder of ^aZya^ji—Removal of 
to presume that the grant was perpetual or on alienation— Abolition of the 

otherwise {Hrajeo Mahombd i q^ij^i^D-LaW, IMPARTI'* 

iLlXm ., 6BW.. am SBAS,^^ ^ j E8ti» ■ ^ ^ ^ 


I 

^Gcjjsir'ucfion — , i ^~^Divoluiion oj cstaio grrantdJa— 

want grciUt--Pr$&umptiQn of, from payment for ; Power of Crown and of suhfect-^ 

' nloM series', of yoarsr^No presumption where \ .jyi^^^iiQ.jj^^xalukdiiyi eeiate’Zfands. appertain 
** \dng''--^JS-^change for .other of 


^'Devolution of estate granted-^PAgkt 
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GRANT, , 

I 

lands obtained in exchange— Talnhdar— Grant ; 
io of land for 2ise — Right to— Right of heirs of ' 
Talultdar. 1 

Tha Grown has in British India power to i 
grant or to transfer lands, and by its grant or ■ 
transfer to limit in any way it pleases the des- | 
cent of such lands. But a subject has no right ! 
to impose upon lands or other property any . 
limitation of descent which i? at variance with j 
the ordinary law of descent applicable to his | 
case. 

Held, that villages transferred by the 
Government in exchange for villages includ- 
ed in the talukdari Sanad must be treated as 
talukdari villages. 

field aho^ that where a hcuse in Kaiserbug 
Lucknow had been allotted to a Talukdar for 
his use as such, the right to possession of it 
possessed by the Talukdar would on hi a death 
pass to his successor in the Talukdari Estate 
and not to his heirs under the personal law. 
(Sir John Edge ) RAIINDRA BAHADUR SiNGH 

V. Rani Raghdbansa Kunwar. 

40 All. 470=20 Bom L. R 1075= 
22 C. W. N. 101=28 C L- J. 556= 
24 M. L. T. 282=(191S) M. W. N. 331= 
8 L. W. 570=21 0. C. 106= 
4S I. C 213=45 1. A. 134 (PX.) 

. Gift— Widow-*Powet to give of estjte 

for religious or charitable purposes—Estent of. 
See Hindu Law, Widow. 

20 Bom. L. R. 1 

Implied from 40 year’s user— Fishery, 

See Easements act, s. is. 

14 N, li. R. 35=43 L C. 962. 

Jagir— Grant of land, not merely of 

revenue— Grant for maintenance — Property 
absolute in the heirs of grantee. See C. P. 
CODE, S. 60 (G). 22 C. W. N. 577 (P.C.) 

; — Presumption of — Lost grant 

ancient and uninterrupted user^Conditions 
necessary for raising such presumption — Right 
^ should have been capable of being ^ validly 
granted. See EASEMENTS ACT. Ss. 2 (c) and 
17 {G.) 20 Bom. L, R. 398. 

- — for- Muafi— Resumption - Grant 

to temple“-Mabant--Two successors to original 
grantee— Agra-Ten r Act. S. 158. See (1917) 
DIG COD. 607 ; BHARAT DAS t\ NANDBANI 
EUNWAB. 39 All. 689=15 A. L. J.769. 

42 1. C 818. 

' ^—^ResurngbiMi^y — Or ant cfj-and bnrdm 
ed toUk services— Or a7its of office to u:hich 
lands are annexed by way of remufieratzon-^ 
Besum^iion — Burden of proof . 

For the purposes of resumption, grants ^all 
- into two main categories; grants of land 
vfeufdened with service, ^nd grants of oSice to 
ivyhioh lands are annexed by way of remunera- 


GUARDIANS AND WARDS ACT, S. 16. 

tion instead of or along with cash The 
former grants are always icresumable, unless 
the grantor can show that they have been 
specially conditioned so as to enable him to 
resume for failure to perform for chese services- 
01 at his own will to discontinue the service, 
and resume tha lands. Grants under the 
second -category are always icaumable un- 
less the grantee can show that they have 
been specially conditioned otherwise so as to 
prevent their resumability. In every case, the 
burden of proof is upon the grantor suing to 
re.sume to show that either grant was of a 
kind falling under the second category, or, if 
a grant of the kind, falling under the first 
category, that it was specially conditioned. 
{Bea>man and Heaton, JJ ) CHANDRAPFA v. 
Bhima 20 Bom. L. R. 779= 

47 I C. 330. 

‘Talukdar of village, conditioned 

on payment of Jama— Rent for grants of 
lands to several holders— Failure of Talukdar 
to pay jama — Right of Govt, to levy assess- 
ment proDortionally from the holder of rent 
free lands. See BOM. LAND REV. CODE, SS. 
144, AND 180. 20 Bom. L. R 748. 

Vatan— Personal inam without con- 
dition of service — Daughter of last holder of 
Vatan— Right to share in the Yatan— Bom. 
Vatan Act. (V cf 1886) 3. 2 no bar. See EOM. 
VATAN act, S. 2. 20 Bom L. R. 983. 

GUARDIAN AND WARD— Sale by guardian of 
minor’s property— Whether binding on minor 
—Sale amount utilised for purchase of other 
property for miner— Vendee's remedy— Minor 
setting up invalidity of sale on attaining 
majority — Limitation. See CONTRACT ACT, 
S, 64 36 M.L.J. 652. 

GUARDIANS AND WARDS ACT (YIII OP 

1890), Ss 12 and 25~ Suit for custody of 
i child if mairutainable^ 

I Except in cases in which the Guardians and 
Wards Act provides a remedy by an applica- 
tion, a suit mier partes for the custody of a 
minor eon is the only remedy of the father. 
33 Alad.SOV dist. S.Eur. L. T. 123 dist (Rcbin- 
! sonfj.) AIathurab.in V . D. Tewart. 

’ 40 Bur. L T. 186=44 I. C. 753. 

i 

i S. 16 (2) — Pcu$rs of guardian^ 

I Contract for sale of mincr^s prcperty—Specific 
i perforznance, 

i The words for the preservation and benefit 
t of such property ” in S. 16 (3) (b) of the Court 
1 of Wards Act should be interpreted in the 
j light of the usual powers of guardians to bind 
1 the estates of the minors Consequently a de* 
j cree for specific performance of a contract of 
i sale trade by a guardian of minor’s property 
; should not be decreed' except on proof of certain 
i benefit' to minor. {BaUen,. A. J\ C.) PURAN 
j LAL V, VBNKATARAO GUJAR, 45 I. G, 192, 
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GDIBDI&NS AND WARDS ACT, S. 17. | GUARDIANS AND WARDS ACT, S. 3l 


__Ss. 17 and 19 {(i)~Natural rights of 

fat her— Welfare of minor —EffeU of conversion 
from Hinduism to Mahomedamsm. 

S 19 recognizes the natural right ot the 
father and is controlled by S 1.7 aeoordmg to 
whioh the paramount consideration is the 
welfare of the laiinoT. 

A Hindu father’ s conversion does not operate 
to deprive him of the guardianship of his 
ohildron by reason of Act XXI of 18,.0 ; 
his conversion per se a reason for 
declare the father unfit, for the court cannot 
say that one religion is better 
iptait 0, anil Crouch, A. J C.) bHEiKH 
MAHOMED t. RADHABAD^^^ ^ 

.gg ( 1 ) and 19 ia) -Mahoniedmi 

' lmo-&uardianship- Minor boy ond girl- 
Mother and paternal uncU—Prefereme. 

Under S 17 (1) of the Guardians and Wards 
Ao?the Court is bound to take the Mahom 
Ldan Law into consideration in deoiding as 
to who is to he selected as guardian for 

SaSt a most unsuitable guardian 
for a girt who had not attained the .age of pu- 

desirable that the guardian of the pet^ 
son should also be the guardian of the 

^'ifndet the Muhammsdan Law the mother is 
a nrefetential guardian over a paternal uncle 
o/a boy who is under seven yeits and 

even if he is above seven the Court, which 
tikes the place of the father, can appoint the 
mother in preference to 
the guardian. {Batten, A J. C 
KHANb.SDLTANBBGAM. 43 L C, S49 _ 

■ - gn 19 and ZB—Jurisdieiion to appoint 
the father' guardiaa of per_s<m~^ Guardian, 


-S. 19 (a)— MinoY girl—Husband not 

a proper guardian before 

dians and Wards act. Ss* 17 (V) and 19 (a) 

43 I, C, oaS. 


g 29—ApplicahiUtv of— Transfer by 

Guardian ad litem— Sanctio7i of court unmces- 
sary, 

S 29 of the Guardians and Wards Act does 
not apply to transfers of property made on be- 
half of minors by their guardians ad Utem^ 
No sanction of the Court is, therefore, neces. 
earv in the case of such transfers. [SJiah uifi 
and Wilber force, J. J.) BARKAT v. AMILA. 

61 P. W B, 1918=44 I. C. 654. 

Sa 29 and 30 — Certificated guardian 

Kho is also natural guardian-Pcwersof— 

Alienation without 'ga-.ction of _ 

dity — Alienation beneficial to minor— Jt^ijeci. 

A certified guardian Under 
Wards Act is not free from the limitations 
imposed by 3 29 of the Act because he or she 
is also a natural guardian. 

Held, also that S. 30 of the Act gives a 
minor a right to avoid a sale made w wntra- 
vention of S 29 even if the whole of tte sale 
price was spent in benefiting him, (Chews, 
J.) SHIB LAL V. SHAM ^A® ®1 P- 

=162 P. W. R. 1918=47 I.G. 3S3. 

-Ss 29 and 3i— Contract for sale of 


the famr guara^var. oj ’ 

TOsoiviwg of—Oustody whai is— Court if con 
delegate duty of enquiry ^ _ 

The Court baa, subject to the 
made in 8. 19 ot the Guardians and'Wards Aot, 
rpl“er to appoint a father the ^ 

the netson of his children and where the ^urt 
doea^ao the order ot appointment is without 
iurisdiotion and can be called m guestiom 
T’hfl esoression ' guardian as used in - - 

„f the Guardians and Wards, Act is not 
Mnfined^to statutory g.aardians appointed 
Mdet the Act hut includes any person laaving 

, _r fUo . ofirson of ft ruiiioc or of his 

troVer y or' ‘bothS person and proper^ 

S a person, need - not neoesaanly. he the 

dsjfocf a guardian of the minor. , ■ - , 

The ' custody ’ referred to m S. 36 of the [ 
Act includes both actual and oonstrnotive 

custody. . a 

The duty -of inqtUiry under that section of 
the Aot is oast.upon the Court 
delegated. ./o’ V igjU o L. i - 

MOBAhMAD JawaD : 31,0- 1. C.60. [ 


— Sa ’/i9 ana 

minor’s property by guardian with sancUon oJ 
Court— Specific performance. 

Where a guardian of minors appointed by 
Court, with the Court’s sanction, agreed to 
pell the minor’s property to A at a pnee which 
was above that fixed by the Court. 

Held, that a suit by A for epeoifio Pafiot^. 
ance of the contract was .maintainable, sa 
Cal 232 Bef. { 0 hastier :}ea and Newoou‘a,^d-} 
K.ATUNNESA . dA^A^^^ 

s 29— ATorigiiise by gmrdian without 

sanction of Court-Bight of wcrrtgagee to money 
advanced. 

Plfi. obtained a , mortgage of a minor’s pr^ 
nertr from his certificated guardian 
the sanotion of the Court. The money lent oy 
the mortgagee was spent for the minors 

benefit ^ ry * j -u 

Held, that the property was not affected by 
the mortgage and that the proper decree to be 
giveh to t^P«- *at the 8®^^ 

Ls .liable to be repaid ™ 

guardian. {Pleicher and 
IaSTA BOY P. MANMATHA NATH NADD 


^88. 31 and 47-Sais of f>iir.orj pro^ 

perUi by guardian with sanction 
Tal~byauction-Order for. if voUd-Appcal- 
(xhiliiy of order , . , 
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GUABDIMS and wards act, S. 35. I HIGH WAY. 


Where an unconditional sanction has been 
given by the Dt. Judge to the sale of a property 
of the minor by the guardian appointed by the 
Court, he has no jurisdiction to order a re sale 
of the property by auction after the sale has 
been executed and registered. 

Quaere, — Whether an appeal lies from an 
order of a Dt. Judge ordering the re-sale of a 
■rvroperty of a minor which has already been 
^d under hie order, {Richards^ C . J. and 
Banerji, J.) Peem SUKE Da.S v. LACHMI 
Tewahi* 9i8I.C. 542 

“S. 34 cl. (c)“-Order directing a guar- 


! HIGH COURT— Contempt— ' Jurisdiction to 
I commit for contempt out of Court — Nature 
I and extent — Conditions of exercise of--Circum- 
I stances to be taken into account. See (1917) 
j DIG-. GOD. 615: IN TEE MaTOTEE OP AMBITA 
! BAZAPv Patjbika. 45 Cal. 159= 

j 21 G. m, N. 1161=26 a L, J. 459 

I =48 1.0,333, 

i 

[ Patna —Calcutta decisions — Speoifll 

' value of, as precedents. See PBACTICS, 

ML c. m 


dian to pay a sum of money to petitioner, if 
executable as a decree — C- P. Code. S. 36. See 
(1917) DIG. COD. 614; PAEVATEAMMAD 
CEOKHALINGA CHETTY. 41 Mad 241= 
(1917) M. W. H. 602=6 L. W. 626= 
41I.C.341. 


— — (Patna) — Power of, to deblsite. 
Defence of India Act, ultra rJires— 'Jurisdiction 
to issue writ of Habeas Corpus. See DKFBi^CB 
OP India Act, Ss. 3, 4 etc. 

(1918) Pai 97. 

I HIGH COURTS ACT S, 15 — Power of; 

; superintendence — Commissioners appointed- 
' under— Defence of India Act*-No power of ^ 
S 41 ward— Death of-- i superintendende to High Court. See DepsinCIB 

' - ' ‘ • • OF INDIA ACT, Ss. 8 AND 11. 

461.C.977. 


Direction to guardian to hayid over ^praperty to 
heir of minor. 

Where a Court on the death of a minor 
directed the guardian to hand over the minor^a 
property to a person who claimed as heir of 
the minor 

Beldf the action of the Court was within it^ 
power under S, 41, Cl. 3. 

The word ‘for any cause’ in S. 41 cl. 3 of 
the Act is not confined to the causes mention- 
ed in els. 1 and S and when the death of a 
minor ward occurs that is also within the 
meaning of the ‘expression’ anyc ause.‘ 33 Bom. 
419 ref. {Oldfield and Sadasiva Iyer, JJ.) 
NATAEAJA PILDAI V, SUBBARAYA PIDDAI. 

11918)M. W. N.440 

— S. 41 (4)— Order of discharge not 

express— Civil suit by ward for accounts — 
Maintainability See (1917) Dig. Col. 615; AMAR 
NATH V, RaGHPAT Rai. 25 P R 1918= 

108 P. h. R. 1917=73 P. W. R. 1917= 
41 I. G. 344. 

^ — Sfl. 65, 36, 37, and 41 (3) -Ward- 

Suit for account against guardian's legal 
representative — Maintainability. {Shah-Din 
md Leslie Jones, JJ.) MUHAMMAD Jamid'?;. 
MUSST MEHBAN EIBI. 55 P. R. 1918= 

46 I. C. 457. 

GUZERAT TALUKUARS ACT (BOM. ACT, YI 
OF (1888) S 29 E, Snb-S 3— Decree-a gainst 
Talukdar— -Gortifioate of managing^ oScer— 
Right of decree- holder to exclude time from 
the data of the decree to date of application 
for certificate. ACT, ART. 182. 

20 Bom. E.R. 872. 


HIGH COURT RULES (ALLAHABAD) Cfi. 

Ill R 2— Rule making power— Power to alter 
the period of limitation fixed by the limitaiion 
Act, S. 12 — Time for obtaining copy of the 
judgment and decree of the court of first 
instance— Whether excluded in computation 
of , for second appeal. See (1917) DIG. COL. 
616 ; Narsingh Bahai v. Sheo Peasad, 

40 AH 1=15 A. L. J 835=42 I. C. 855, 

(F. B.) 

HIGH W AY — Obstruction-Misfeasance— Right 
of the public to use the full breadth of a 
public road. See MADRAS ..DT MUNICIPALI- 
TIES ACT, SS. 172 AND 173' 44 I. C. 308. 

j — — — Obsin/ciiow io—Special damage— Proof 
i of essential. 

I Special damage for the obstruction of a 
I highway has to be established in a case for the 
j removal of an encroachment on the highway , 
' {Prideaux, A. J. O.) Chainu v. Manbodh. 

i 45 1. C. 894. 


> — Origin of — Dedicaimi -“Public wayf 

through private Imd. 

There may be a publio right of way through 
private field : sach public right of way 
originates from a dedication to the publio by 
the owner of the land , and dedication may be 
inferred if the public use a way for a long 
period to the knowledge of the land owner. 
The nature of such way in the Central 
Provinces discussed, {Batten, A.J'. 0 ) Laxman 
u. TUEIA. 14 N. L. R. 78=44 1. C. 868. 


Habeas corpus— J urisdiction of High Bight of pytblic to go in procession- 

Court to issue. DEFENCE OF INDIA ACT Oshtruction— Action for— Special damage- 
" m a, 4. ETC. (1918) Pat. 97. Proof of— Necessity, 

35 
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HIGH WSY. i 

Whfiia seme mambors of tbe Jloopan eeste ■ ib 
^eTe prevented by tno bo.tUe a.d ^ 

attitude oi aonio otlior cas.LS 

snarrmsa procession on hotsaoack - P , 

lif Rtreet near Thinimangalam ib M.*dLy ana . . 

in a eutt by the Moopana for_ declaration of , a 
their right and an injunction iv was contended , 
that she plaintiffs, had no • cause 1 

they were not actually stopped 8°'^| [ ? 

along the street and also as they had suffered j u 
no s]?eoi3il damage. ^ ^ j 

Held, proof of actual obstruction or tue use | a 

of Yiolence is iinueeassary. i 

Tbe plfi's. sbooia have some spaciai dainage , ^ 
^vhere it is found that by being p re ventea | | 
■from tiding on borsoback thcougu tbs sttea. , 
the plfis. did suSor special carnage Imeutil . 
•sufiering) compensation may be awarded on , 
estimate of the Eiora-l damago pfferea and 
the possihlity of such award .s suffioieut to cn- 

title the plfis to sue m l T • 

iunction i-.a Cal. b51, 14 Mad. l<7, 1- M. h. i. 
491 32 ¥ad. 4fS and 17 M, L. T. 4o., re.. 

PkiUi-f^: J-f) GAliAPATUl 
MnnpAN t). SUBBA NAY-AKAK. 

of public -Bigbt to go m 

procession acoompanied b 

user— Dsclaratiou of such rJgbt not to be 

„aae. ^ ^ 

HINDU Lk'^ — MoiMnnr-AfJiUatjcn—pis- 
tirMio'n between— Payment of pw, ff vitiates ^ 
adoption— Change of gotra on adoption. 

An adoption under the provisions of S 22 
of the Ondh Estates Act is merely a selection 
which need not he according to the condition, 
and the restrictions found in the personal law 
applicable to the person mating the adoption 
Und4r the Hindu Law an adoption is not 
vitiated by the pay men*, of a price for an 

adviuted son. , r 

A male Hindu under the Hitakabara^ Law 
can oniv change bis gotra on adoptioo. [SUmt 
a^^d Kalhmya Led, A. J C.) LAB TeiBHAWAN 
NATH SINGH n. the DEPUTY COMMIfoSIONEK 
jPYZABAD, ^ ^ 

^.-.. 1 . --^Aclopiicn — Agreement hebceen nativral 

- parent of adopted snn and ‘ adoptive AnotJier 
^VaUiik'y'--OondiHms, 

H agbatwal died leaving a will autborising 
i ' bis widow Ki. to adopt a bop and giving to his 
widow an estate about tbe true nature of 

- vebicii o&iniou dibored as to whether it was 
^ .only a right of ipanagenionti of a life estatot 

' *rh<> widow K.’ entered into an agreement witix 
the parents aud, other members of the family 
of a minor S. whereby it was agreed that the 
\wi<3low would have a Hindu widow s estate 
during her life-time and ihat S. would ba 
suitably' maintftinwd ahd brought UP and would 
take the estate after" her death . It appeared 


; mnm l&w, 

I 

' that che minor S. under this 
i a great deal mors than wh 
got, if he had lemained 
; natural faiiiuv. But a su; 
; by S. through his guaidian 
; that the agreement was 
'• him. 


: this arrangement Rot 
wbat he would ha'te 
ned a member of his 
suit was instituted 
dian foe a declaration 
was not binding on 


Held, per Contis, J. — that a minor can act 
only through eu guardian and contracts entered 
into by a guardian are binding on a minor 
provided they have been properly entered into 
and are for his beoefi^. The i greement. being 
one which aG the time it was entered into 
Vt^as fair and reasonable and would have ap- 
peared such to any reasonable man, was bind- 
ing on S. unless it- was contrary to Hindu 
Law Such agreements have been held to be 
binding 11 Bom. 331,38 Bom 7^2; 2? Mad. 
677 ioU 16 Cal 5t6 P G. dist 

The construction of tbe will being douhtiui, 
it was construed by competent' legal authority- 
's giving a life interest to the . Kaui and this 
interpretation having been aemptod as a con- 
dition of the adoption and incorporated into 
the agreement, it was not open to the plh, to 
contend that the construction wus wrong. He 
cannot be allowed to approbate that part of 
she agreement which construes tbe will m his 
favour as giving the Kani pov\er to adopt him 
in the form ho was adopted, and reprobate 
that portion which construes the will as 
giving the Kani a life interest. 

Per /i"C, J — In view of the doubt as to toe 
true interpretation of the will «ho agreement 
would be binding on the p.irties as a family 
[ arrangement. {Pioe and Co'uUs JJ) KaNI 
' KESHOBATI KUKWAEI V. .KC’NWAB STAYA" 
i naeain BllSGH. 9 Pat L W. Id7— (1918) 
Pat, 324=47 I.C. 53. 


j_dopiio7i — Anti’etdoption’ag?'€ef7ients 

hetwetn ncki oral father 0 } the ouy aiid the adop^ 
tive nwtJicr >f and when bindmj on adopted 

Bon. 

Anti-adoption agreements by the adoptive 
mother with the natural father of the boy 
operating in restriction of tbe rights of the 
adopted son are vHid only if they amount to 
fair and reaBonable arrangements for the 
enjoyment of her husband’s property by the 
widow during her life-timh, especially when 
there is authority from the husband in that 
connection, Tbe contract is ^ not, however, 
absolutely void and can be r,-^‘ jfied by the minor 
lb Cal., 55b; Bom. 251; M I\i-ad 577; and 8 
Cal 357 vei "-D Chaiterjea ana Wolmslep,,JJ ) 

- PAKCHAKAK hUJHMDAE U BjNOY K.E1SHNA 

LAKSEt.JEA 27 C. L J. 274=44 I. C, 533. / 

. Jich piiLn--''Aiaha\t!, io junior wife 

hi super session of stmor yyae, to iije- 

cstate in her f 'oD ■ ar — V cthda'ii of ci(iap£io7i, 

Thfi iunior widow of a talukdar validly 
• adopted a' son in pursuance of a will,' made by 
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HIHDU LAW. 


miiLJJ L^W. 


the Ta.luk.1ar, uoder which the latter bestowed ! 
a life-estate npou her and gave her tba power j 
to adops a son and further direcied that the i 
adopted son would take possession of the taluk | 
only after her death, under the prov.sions of ‘ 
3 22, clausa 3 of the Oudh Estates Act. 

Held, that the adoption v^as good, as it 
eSectuated the intention of the taiukd^r as ex- 
pressed in his Will and as the talukdar could not 
lose the character of imparcibility in the bands 
of the adopted son* iSiuari Kavoliazya hctl^ 
A. ■/, C.) LAh TSIBHAWAN KATH SINGH V, 

The Deputy Coaimiss^ionee, etzabad. 

47 I. C.225. 

r — — Adapiion — Cer^rrrnies—Ticice- horn 
KAiatny as —Brother's son—AdoxHion sks days 
aftci' birth— Doc triuo o/ 'yolliiihcAi and impuri- 
ty of body applicability of, to twice^hern classes. 

There is no prohibition among Eshatriyaa 
against the adoption of a brother’s child before 
the 11th day after birth by reason of the doc- 
trine of pollution, or before the 2lsfc day by 
reason of the impurity of the body of the 


it can be granted. Ska (iPl?) DIG. COL. 617. 
DUFuAi3YyAJir PlLLAY V. CHUsNA GCUNDAN. 
oA M. h d 263^22 hi. L T. 5d3=tl9l8i. 

. * 1.1. W.K. Sh=::7 L. W. 335=: 4a i. C. 56U. 

— Adoption—Datta Komam, necessity 

of—Agarw’aia Bauias. adoption by without 
; performance of, validty. See (aiil7) UIG. COL, . 
oiS. GrANGA DEir GOP^L DaS. 

20 O. C. 235=43 I C. 318, 

j —^AdQpii<}n-~Daita/X7:iam, if nec&sschry 

I to validaie—Adopiicii by iddoio — Consent of 
i husband if essential in Bcrar —Sjxeculion of 
If deed of ndopiicn, if cnorigh to confer status — 

I Agreement restricting rujt^is of adopted sou- if 

I vcdid* 

Among the twiec-born castes, the absence 
of the Dattahomam ceremony will not 
invalidate. 

In Barar it is not necessary for the 
validity of an -idoocion made b j a wido w that 
j the husband should have authorised it. The 
I authority is presumed in the absence of a pro- 


child. 

Where religious rites are not a necessary 
requisite as, for instance, where a Hindu of 
one of the twice -bora castes adopts a boy of 
the same gotra as himself the omission ol 
such rites cannot ahect toe validity of the 
adoption and, therefore, the fact of pollution, 
which only aSeebs the degree of merit attached 
to the religious rites, is also immaterial to the 
validity of the adopbion. {MiiUick and Atkinson, 
JJ.) sbebmatty laxsemiaialai Jbmaaiani 
BAEUEIA U. IJDIT PAETAP SINGH. 

3 Pat. D. J. 499. 


Adoption ^Consent of Sapindas ?io 

bona fide effort to obtain validity * 

Where there is no bonafidA attempt on the 
part of a Hindu widow to get the consent of 
her nearest sapindas before making an adop- 
tion to her deceased husband, such an adoption 
would be invalid, i Mad. 179; 1914 M. W. H, 
502 referred. 


The widow has no right to assume that it 
would be useless to consult the nearest rever- 
sioners who are the actual advisers and pro- 
tectors of the widow. 30 M. D- J. 255. referred 
{Wallis, 0. J. and Spencer, J.) CHIEAVUEI 
PATTABBIEAMABAJU V. Kallapalli TIBA- 
PATIEAJVr. aSiS) M. W 

8 L. lH.il3.=48 I. C. 223. 


■ hibition. 

\ A mere execution and registration of a deed 
' of adoption cannot confer the rights of an 
adopted son. To constitute an adoption there 
must be at least a giving and taking. 

An agreement oonferHng a benefit on the 
widow at the expense of a minor adopted son 
must be a fair and reasonable one if it is to.be 
upheld. M» 577 foil, (d/ictrcj, A, J, C.) 
Chani^rabhagabai r. Bamceand. 

43 I. C. 8S0. 

Adoptioru— Daughters daughter's son 

^Migration from Bajputana—V aridity* 

Under the Mibakshara the adoption of a 
j daugnter’s daughter’s son in a family coming 
I from Kaipubaan in Western India is valid, 
i {Chilty and Bichardson, JJ.) BiswaNATH 
I 5I1SHA f- E ALICE AEAN cilNHA. 

! 2? C. U. J. 11S.=43 I, c, zm* 

j 

! Adopzion— Daughter's son— Validity 

j of — Kashmir Brahfiikis. 

! According to a custom prevailing among 
j Sashmit Brahmins it is permissible to adopt 
a daughter’s son. {Kankaiya Dal., A. J* Of 
IKBAL NAEAIK V. RAJSNBEA InABAIN. 

21 0. C. 273. =5 0. L. J. 701=43 I, 0, 767. 

1 


— 'Adoption-Consent of ^ Sapindas ; 

subsequently given - cannot validate— Deed j 
•— Gonstruotion— ^telease, when operative as a 
ccuveyance— Pleadings, arnendment of events 
subsequent to the institution of a suit 
Power of Court to take cognizanoa of and 
grant relief acoordingly— Suit for redemption, 
claiming as hair— Belief on the-Strength. 
conveyance from the true heir nbtamed by 
subsequent to tjhe institution of the smt 


Adaption— DivealDig of estate— Lmi-i* 

tatmis 01 -t widow' s pO'war to a^pt. 

Hindu law recognises the validity of an 
authority giveu to a widow by. her deceased 
husband to make a second, or even a third or 
fourth adoption, on failure of the previous 
adoption to attain the . object for which the 
power, is. given, ifhe perpetuation of the decea- 
sed’s line to discharge the obligations that rest 
on a pious Such a power comes to aa 
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jnd as soon as any such adopted son attains j 
Eull legal capacity to continue the line ; nor l 
ioes it subsequently revive on bis death, 
whether or not he leaves a son of his own or a 
widow oapablQ of adopting to him. 26 Bom. 
626 appr. {Viscoitni Haldane.) Sri MadaNA 
MoHANA Deo V. Sri purusottama 
ANANGA Bhbbma Deo. 

41 Mad. 8 S 5=35 M. L, J. 138=24 M. h, T 
231 =( 1918 ) M. W. K. 621=20 Bora h. R. 1041 
=23 C. W. N, 177=28 C. L. d. 403=8 L. W. 
167 = 3 Pat. L. W. 179=16 A. L. J* 725 = 
46 I. C. 461=45 I. A. 156 (P. C.) 

rOn ftonsal from Mad. 1103= 

[On appeal trora^^ ^ ^ ^ ^ j 


j HINDU LAW ADOPTION. 

A widow’s power to adopt a son is at an end 
whan the estate has vested in the widow of a 
CO- parcener who had got the estate ^hy 
survivorship after the death of the adopting 
widow's husband. {Pigoi and Walah, JJ.) 
1 LACHMI KUNWAR V. DUEGA KUNWAR. 
i 40 Ail. 619=16 A L. J. 646=46 I. C. 866 , 


j ^—Adoption— Married Sudm^ if can be 

i adopted — Benares school. 

! The adoption of a married Sudra is invalid 
^ according to the Mitakahara as understood by 
the Benares Bohoolof J^indu Law. 35 All. 253, 
11 A. L. J. 293 foil. {Prideaux, A. J.C,) 

KRISHNA Mali dbolia; 

44 I. C. 928. 


Adoption— Bwamnshyayayia’-Bxpress 

agreement esmiiial— Presumption of—Pattaha 

. . 

Under the Hindu Law, adoption must be 
piesumea to be in the ordinary forin, except 
where there is an express agreement to the 
efieot that the adoption is to be m the 
\>wamushymjam form. (Beaton and SMh, 
n.) HUOHEAO V. BHIM HAO. r 4 aA 
42 Bom. 277=20 Bom. L. B- 

44 I. V, oOl. 

family, death of me 
rinembsr-^Adoption objection by his V}%do'W %n 
^rsuance of authority given by Urn 


— Adoption— Miiaksharaf amily. Adop‘ 

tio 7 i hi} widow in the Dravida country-^ Assent 
of Sapindas— Whose assent necessary— Position 
of widow in an undivided family and ^ %n a 
divided family— Assent of nearest mismen 
equally necessary —Bights of property not to be 
disregarded. 

Under the Dravidian branch of the Mitak- 
shara Law, in the absence of authority from her 
deceased husband a widow may adopt a son 
with the assent of all his male agnates 
I. A. 397 foil; 1 Mad. 174; 1 M. 69 disL and foU 

In the case of an undivided family t^Q 
consent must be obtained by a widow_ witRin 
pursuance uj ! that familv. If the father-in-law is alive from 

Deaihof adopUd if not from the deceased husband’s 

adoption by of i brother. The assent of sep^arate aud^ remote 

‘ kinsmen 


adopted son to joint and separated 
of. his adoptive father. 

E a member of a Hindu joint family died 
leoyine behind him hie widow, his undivided 

bMther and joint and separate 
Oursnanoe of authority given fay ® ^ , n. 

Idoptedtwo boys in suooession, the second G 
aftalthe death of the first ■ at the age o* 

On a question arising as to the validity of the 
adoption of G and as to his tight as ag^riat 
his undivided brother of B, to a sh^e in the 
ioint property by partition and to B s separate 
property by inheritanoe held that the adoption 
La® valid Ld that G was entitled to a share 

in the joint property by partition and to Ba 

separate property by inheritance. 

Per Oldfield, J'.— The existence of a co- 
patoener otherwise competent to take by 
iur^orshipis no obstacle to the widow s 

■ eLoiae of V„PO^®* f ?»‘rigTro 

10 M. I. A. 279 and S6 M. L. J. 18o Jr, U. Kei. 

. ' Per PhUUpSr J.— The theory that an adop- 
. tion should bo to the iMt - 

,i \ttppUoabl8 to joint Hindu familire Imna in 
- oo-pMoenary. (Oldfield and P/itllips, JJO 

■ v ^ ggg_ 

24 M. L. T. 440=(lBt8) 
IS. ®. H. 779=9 li. a. 43 


The assent of separate and remote 
is insufficient. The principle is the 
same if the husband dies separate from hiaf 
kindred. In considering what assent is suffi- 
cient, right of property cannot be disregarded: 
and the widow cannot be allowed to adopt on 
the assent of remoter relations when there are 
nearer one in esistence. It is immaterial that 
the widow knew that the nearest sapindaa if 
asked for their consent would have refused. 
{Mr. Amir AU) VEEEABASAVARAJU v. 

BALASUEYA PRASADABAO. . , « ^ 

41 Mad 998=36 M. L. J 40=23 M, L. T. 1 
=23 C. W. N. 251=17 A. L. J. 34 = 
48 I. C. 706=45 I. A. 265 . P. C. 

Adoption of orphan boy invalid. See 

6 P. R. 1918 . 

Adoption— Puiriha Putrar-Porm of , 

if obsolete. 

Although the practice of begetting a putrika 
putra son has fallen upon into disuse, it is 
nevertheless recognised by the Mitakshara 
Law. 

Per Kankaiya Bal, A. J. 0 •— According to 
the Hindu Law, a son affiliated in hhet puimm 
putra form is a valid substitute for a spn. 
The ease with which he obtained by adoption 
has had the effect' in the course ’ of time of 
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no b 6 C 0 iii 6 obsolsts stud Gffoct csinnot j 

legitimately be refused to an afQliation in the j 
puiriJia putra form if it is made. {Siuart and | 
KanUiyaLaU AJ.C,) Lal TEIEAYAN Nath i 
Singh i;. deputy commissioner, Fyzabad 

47 1. G. 228, 

Adoptioii’—Sagotras —Ccreinonies itn- 

necessary-^'V alidiiy oj adoption — Supply of 
ornaments to ilie parents of boy. 

The supply of clothes or ornaments to the 
parents of the boy to be adopted or the pay- 
ment of money therefor in anticipation of the 
adoption cannot invalidate the adoption or be 
tahen to indicate that it was made from sin- 
ful or improper motives. 

The performance of requisite ceremonies for 
adoption can be dispensed with, if the adoptive 
father and the adopted boy belong to the 
same gotra {Stuart and KanJiaiya LaU A. 

J. a.) DAE Tribhawan Nath singh v, the 
Deputy commissioner, fyzabad. 

47 I. C. 225. 

Adopimz'—Siaius oj the unborn so^i oj 

the adopted son. 

Under the Hindu Law, on the adoption of a 
person, his son who is not bom but is in the 
womb at the time, passes with him into the 
adoptive family, inasmuch as the legal entity 
of the after born son must be taken to date 
from the date of his birth for all the purposes 
of succession and inheritance. {Beaman and 
Beaton, JJ.) ADYI v. FaeiraPPA. 

42 Bom 547=20 Bom. L. R. 703=46 I, C, 644. 

— Adoption by widow— Agreement post- 

poning adopted son's estate during widow’s 
life-time- Alienation of portion of estate during 
widow’s life time by adopted son— Validity — 
Not a mere spes^successiofies, but a vested right 
See T. P ACT, 8. 6, 16 A.L. J. 765. 

Adoption— Widow— consent of nearest 

Sapinda — Consent arbitrarily withdrawn — ' 
Sttfasequent adoption by widow— Validity. See 
ti9l7j DIG Col. 620, SURYANARAYANA v. 
BAM DOSB. 41 Mad 604=34 Ifl- L. d. 87= 
22 M. L. T. 601=(1918) M. W. N. 208= 
7 L. W. 72=43 L C. 526. 

Adoption-^Widoivs — Consent oj sapin- 

das — Bona fide attempt to obtain sa^ne. 

A Hindu widow fifteen years after her 
husband’s death and three days before her 
death, having first obtained the. permission of 
a remoter reversioner of her husband, wrote 
to a neater revereioner threateniiig to make an 
adoption on the strength' of the consent of the 
xemote reversioner, if ha would not ■ within 
\ twenty-four hours signify his assent to an 
^option and on his refusal made an adoption 

. Beldf that there was no tow/iiTa attempt 
; . to obtain the consent of the sapmdas and 
: the adoption was invalid . (Wallis t 


HINDU LAW ALIENATION. 

a}id Spencer, J A ChiravubiPattabhirama* 
RAJU V. Kallepalli Tirapathiraju. 

8 L. W. 4l3=lj9i8) M. W. N. 678 
=48 1, C, 222, 

Adoption — Widoiv-^Oonseni of sapin- 

das — 'Mnheshwari Hindus domiciled in Bengal 
— Adoption by widow without authority from ' 
husband or consent of sapindas. 

Held, on the evidence, that among the 
maheswari Hindus who had emigrated from 
Bikaneer and settled in Bengal and who were 
governed by the Mitakshara Law, it was open 
to the widow of a divided member to adopt 
without the authority of the husband or the 
consent of the sapindas. (Fletcher and Shamsul 
Buda. JJ.) MATHURi Das KARNANI u. 
Seieissen KAENANI. 27 C. L- J. 517 

=44 1.06. 

^Adopiioth — Widow^s poicer — Limits oj’ 

Thera is no limit of time during whioh a 
Hindu widow may act upon the authority 
given to her to adopt a son to her deceased 
husband. 

Where a Hindu son, whether natural or 
adopted, having inherited the property of his 
deceased father, dies leaving a son, or widow, 
or any other person as his heir other than the 
widow of his father, any power to adopt, held 
by his father’s widow comes to an end. But 
this rule does pot apply where the son diss 
leaving no heir other than his father’s widow. 
(Sianyon, A. J. C.) NARAYAN RAMRAO u. 
DBBIBAS NABSINGH. 47 I. C. 41. 

« — Alienation by widow — Spiritual 

bene jit of husband to what extend pef- 
missible --“Spiritual benefit whether egml to 
sradh. 

A Hindu widow succeeded to certain pro- 
perty as heir to her sons. She went on pilgrim- 
age to Jagannadh and there made an oral 
gift of a portion of the property in her posses- 
sion in favour of the pandas of the temple. 
On her return home she made a formal deed 
of gift in which after alluding to the oral gift 
she stated that she had made the gift and 
shankalap “for the salvation of her husband 
and his family members and for her own sal- 
vation.” The portion endowed constituted no 
mote than 1/80 part of the entire estate. After 
I her death the next reversioner to her husband 
brought a suit for recovery of possession of the 
property from the donee and his lessee, by can- 
cellation of the deed of gift:— that the 
gift was valid having been made with a view 
to the spiritual benefit of the widow’s husband 
and her sons who were included in the expres- 
sion “ husband’s family members.” An 
alienation made by a Hindu widow for the 
, spiritual benefit of the deceased will not be set 
aside merely because it was not made in 
connection with' a sradh ceremony of the 
deceased. ' 

Ber Piggot,X --There are ceremonies and duties 
incumbent upon a _ widow in the sense that 



THE YEARLY DIGEST 


S72 


571 


HINDU L&W ANCESTHIL PROPERTY. HINDU LAW CASTE. 


their p 0 riorm,incQ i? regarded as mdiapensabie 
to the spirihaal welfare or her late husband. 
The=e duties she is under an obligation to 
, perform and these ceremonies she must carry 
out and for this purpose she hag a power o. 
alienation in respeofc of the enr-jjus of the pro 
perty in her hands, independent altogether of 
the proportion which the property alienatea 
may bear to the whole lathe case of an 
alienation for a purpose regarded as indispens- 
able to the welfare of the late huso and, the 
question wUl not be what proportion^ does the 
property alienated bear to the entire estate 
hut only, whether the alienation was a reason- 
able one under the circumstances in the sense 
that the expenditure incurred was such as 
micht be regarded as suitable to the position 
of the family- There may foe alienations made 
bv a Hindu widow for the purpose of doing 
pious acts for the benefit of her late husband 
which are not in the nature of spiritual 
necessities: and with regard to such 

alienationg the question of the proportion 
born by the property alienated to the 
the entire estate becomes pertinent. [Pimt 
and WaXe,K JJ^) KUNJ Behabi LAL u. 
LALTU SINGH 16 

- — -Ancestral property— Inheritanco from 

maternal grand fathet-Sona not entitled to— 
Right by birth. See HINDU LAW. JOINI 
jiamidy, ancestral ^ ^ 


The holder. s of the Baisi Chowrasi gaddis are 
now a recognise! community. _ The rnambe s 
of that community were non- Hindu in 'Origin, 
but they have now accepted Hinduism to such 
a degree that the burden trf proving that they 
bave'^not assimilated the Hiadu law of adoption 
lias on the person who assarts it. 

The Laotomipur family has assimilated the 
Hindu law of adoption and there is no custom 
in it to the contiacy. 

The question ox the burden o! proof is not of 
any very great importance in a Court of Appeal 
where evidence has been given upon both sides 
in the original oourt {ChfXpmdn ctnoi Atkinson^ 
JJ.) SAHDEO NAKAIN DEO ^USOM 
KUM.ABI. 46 1. C. 929. 

Applicchility of — Getdif'CLl Frov'^^ices 

Lex locl-Lazi) of the Benares School— Bom^ 
bay law, hoiu for applicable. 

The Benares school of Hindu law is loci 
of the Central Provinces, that of the Bombay 
School being apUied only to Maharatfca Bran, 
mins in Nagpur and other cases where it is 
specially found to be applicable- 
J. a.) Gi HNO D. BENI. n R- 8g2- 

Applicability o£— Gonds o£ Ceatral 

India Not Hindus-Hiudu Law appboable 
See 0. p. laws Act, S. 3 ^4 !■ C- 435 


— ApnlicabilUy o/— Adoption of Hindu- 

iem-Hindu Lato how jar (joverns—Omis cf 

^*"1° matt does not become a Hiadu by oallmg 
hiLXotte.nor is the .adoption by a non- 
Hindu of usages resembling some parts of the 
Hindu law a snffioient ground for applying the 
whole of that law to him en Hoc, same 

way and to the same extent as if he were a 

Hindu. , . 

In the case of a family which is 
nallv Hindu but which has adopted Hinduism 
of proving that the family is 
governed in a particular rnabter by the Hindu 
Law is upon the person who asserts that it is 
so governed. 

An unoonscious application of wrong law 
ca^ot rup a priaciple of afore ^ “«rely 
because it hw been left unchallenged for a few 
■ y:«r owing to the the I^ople 

footed by it. iStmvon. A. J. Cl UOT^A 
tl. TILOCHAK QOND. 44 1. G. AM. 

.il^mHcobiUiv of -■■rjaUichaKasi Gaddis 

eustmt^Prooi H- Hon-Hindu Oonmum^ 
adopting Asswmaiwn of Hwidw 

' lav) of adoption,' _ ^ 

m dealing with the custom of entire 
. oojumunity it ihof more^ lo 

. regard to the history of. tae mam oodj than t 
ttSTiiatory oilesfl impQrtant' branches. , 


— ApplicabiUty of-Halai memons- 

Succession and inheritance— Mahomedan Law 
applicable. CUTCHI ^ 

-•ipnlioability o£-“Hinau” meaning 

1 fn — Castifl renuta- 


of— Kalars,*! IW applicable to-Caste reputa- 
tion, force of, Oourt, duty 
3 '1.3, 5a<J (1917) Dia. OOL. 621 MaUNG 
CHIT MAUNG MA YAIT. ^ ^ 

-Applicability of-M^rating fam^^^^ 


Law of original abode applicable. See HINDU 
LAW. ADOPTION. 27 C,L.J. S17. 

also 27 C. L. J. 119. 

Appliisai>Uit'y of — personal lam oi 

territorial law. 

Although the Hindu Law is primarily a 
cersonal l»w, it has also become attached tc 
localities and therefore a Hindu must be pte 
sumed to he governed by the law of th® lo^‘^ 
where- he laBideS. (Stanyan, A. J. C.) DJiTAHi 

n.^iUOGHAN QOHD. mi. G 

-—^Caste-^Sudra, mho As—NonraiMn i. 

can b& a Sudra* 

Hverv Hindu* ptopexly so qailedi who doe 

not. belong to one pI^ , other to I?— 

! olaaaey i3 Bha the 
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relatiing to Surdas applies of its own force, ' Where a Hindu fatliec makes a promise in 
buti no non-Hindu can be a dudra. any i the following words : 'I shall make the said 
more then he can be a member of any of ! V. pay the amount due under the said pro- 
tbe regenerate class. Since a Gond is not a , missory note within xwo months, from this 
H ndn at all he cannot be brought within the data. In default of payment as rforesaid by 
category of Sudras, (Stanyou^ A. J. (7.) ClJi- j the said person within the said time, I shall 

YAE 13* TILOCHAN Gond. 45 I. C. 433. ' pay the amount of principal and interest on 

I the said promissory note and get back the said 

Conversion — Effect of— Retention of ' promissory note and the surety bond and the 

Hindu law and usage — -Onus on person .setting. ' title deeds.” the promise amounts to a surety- 
up. See C. P. Laws Act, S. 5. I ship for payment and his sons are bound under 

44 I. C. 43S- ■ the Hindu -law to pay the debt created thereby. 


■ -Conversion of Hindu widow to Maho- - 

medanism and re-marriage— Effect forfeiture j 
of first husband’s estate See HINDU LAW i 
Widow, re-habriags I 

35 M L. J. 317 (F B.) j 
. I 

———Custom — Adoption— Proof of— Non- j 
Hindu community— Adoption of Hinduism— 1 
Effect of. See HINDU Law Appdic ability, j 

OF. 46 I. C 929 

— — Dancing girl— Succession— D.aughtec’s 

daughter perferred to daughter's son. See \ 
HINDU Law, succession. 43 I, G. 672. ' 

Debts, See also Hindu Law, Joint 

Family, 

Debts — Antecedent debt incurred by 

one brother loJien binding on others. 

In a joint Hindu family consisting of bro 
thers and their families, an antecedent debt 
incurred by a brother in the position of 
manager is not binding upon his other co • 
parceners, unless it can be shown to have bean 
incurred for family necessity. It is not the 
pious duty of brothers or nephews to pay debts 
incurred -by their brothers or*UEoles. {Tudball, 
J.) NIRBHAY LAL i;, KALLAN. 

4SI. 0.546. 

Debts— Antecedent debts— Personal 

covenant in sUnpU mortgage if can amount to 
' esnfecedent debt — Son's habblity io pay father's 
debts. - 

' fThe personal obligation to repay comprised j 
in a 'simple mortgage may amount to an j 
antecedent debt which the sons may be bound } 
to discharge if the debt was not incurred for j 
an illegal or immoral purposes 39 All. 437 1 
foil. {Kannaiya^ Lai and Daniels, A. J. G ) \ 
Eamman LAl V. Ram Gopal. 

/ . 210. 0. 200=47 I, 0.987. 

- — Debts — Antecedent Debts — Prior 

Mortgage debt;, not -autecedsafe debt. See 
HiNLU Law> Joint Eamily, alienation. 

3S M. L, J. 382 

; Debts of father c/' sons 

i^Contract of suretyship to pay ondefetuU by 
‘g^i^iother son UcAU to pay— Distinction hekveen 
different binds of suretyship. 


Distinction tetween the various kinds of 
suretyship and their binding nature on the 
sons under tha Hindu Law discussed. {TVallis, 
C. and Spencer, J ) ThaKG /.TH^^MMA y. 
ARUNACHELLA CHETTIAR 41 Mad. 1071 = 
35 M. h J. 22S=tl318) H. W. N. b73= 
43 I. C. 76. 

Debts cf father liability of sons — 

Father an agent — Decree atjainsS, him fa)' 
amounts left uncollected by him as agent — 
Liability of sons for such debt. 

Mitakshara sons are bound by a sale of their 
property held in execution of a decree against 
1 there father even where it is not shown that 
the debt was not incurred for legal necessity, 
unless they succeed in proving that the debt 
was an immoral debt. But every civil debt 
does not necessarily invfdve a moral stigma. 

•Where n Hindu father, who had acted as an 
I agent, failed to deliver accounts to his prin- 
cipal, and by reason of his failure a decree was 
obtained against him and the ancestral 
propert y was sold in execution of the decree. 
Held, that there being nothing in the circum- 
I stances of the case to show a criminal 
I appropriation on his part, or to show that 
there was any dishonesty which c^uld con- 
stitute any immoral act within the meaning 
of tha Hindu Law' the sons were bouuu by the 
sale, b I: A, 83, ‘ig C. L J. I, al Ail 76 and 
39 Cal. 362 foil, and xef. {MuUck and 
Atkinson, JJ.) MCBANTHA GaDaDHAB 
ramanutDaSe Ghana 8HYAM Das. 

3 Fat L. <1.533=47 1.0. 212. 

Debts of father- Liabilh-y of sons on 

promissory note executed by father after parti- 
tion in renewal ' of a note- executed bijforo — 
Debts of lather — ^Pious obligation . of son, 
extent of. Ger (1617) DIG. COL. -623 Peda 
VENKaNNAn, SbBENIYASA DSBKSHIXULU. 

41 Mad 135=33 M. L J. 513=22 M. L. T. 
*3a=lI3l6} H. W. 63=jL W 549. 

, =43 I. G. 225 

• — Debts — Fatker-^Pious ooUgalioh of 

sonsduring life’iimo 'of father ~ Liability^ of 
debtor' s' sJhre of Joint family property. 

3o long as the father in a L mdu family is 
alive the pious ; obligation - to discharge his 
debts which ia imposed by • the Hindu Law 
upon his sons cannot be enforced. 
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Undat a decree against; any individual co- 
parcener for his separate debt, a creditor may 
during the life of the debtor seize and sell his 
undivided interest in the family property. 
(Lindsay, J. C.) MANNA LAIi u. BHAGWAN- 
DIN. 5 0.L.J. 447=47I,G 679. 

— Debts-Father— 'Sale of family pro- 
perties by father -Parposaa not binding— 
Suit to set aside sale by sons and for recovery 
of their share— Purchaser if entitled to a 
charge for any portion of the consideration — 
Non-binding portion of the consideration, if 
a debt. See HiNPU LAW. JOINT FAMILY. 

35M. L. J. 551. 

Debts- Liahility of sons and grand - 

sonsfoT debts of father a^id grandfather contract 
of surety and indemnity 

A Hindu son or grandson governed by the 
Mirakshara law is liable for the debt of hi::i 
father or grandfather due on account of a 
contract of suretyship for the payment of 
money* but not money due on a contract of 
indemnity unless the transaction comeg within 
the meaning of the term “Vyavaharika ” (i.e.) 
lawful, useful or customary. {Mullich and 
Thornhill JJ ) MAHABIR PRASAD v. SRI 
Narayan. 3 Pat L J, 396= 

5 Pat. L. W. 537={1918) Pat 328=46 I. G. 27. 

Debts -Liability of son— Illegal or 

immoral debts -Creditor party to father’s 
waste. See (1917) DIG COL 623; MUSSAMMAT 
lASWAN^I V. TEJ NARAIN 10 P, R. 1918= 
120 P. W.R 1917=41 I. C.192- 

— Debts— Son’s liability for amounts 

collected by father as trustee and misappro* 
priated by him — Avyavaharika debts— 
Meaning See 0. P. 0. S 92 35 M. L. J. 661. 

— DebtS“-Trad 0 debts— Minorus share 

in Joint family property liable and not merely 
his interest in the partnership concern. See 
BCindd Law, Joint family, Trade. 

(1918) M. W. N. 3f4=7 L. W, 216= 
43 h C. 76. 

— Debts— Widow in rossossion of hus- 
band’s estate— Debts of husband undertaken 
to be paid off by a stranger with consent of 
creditor — Debt ceases to be binding on estate 
—Widow not entitled to sell of portion of 
estate, to disohrirge such debts there 
after. HINDU Law, WIQOW. 

16 ft. li. Jc 463. 


HINDU LAW GUARDIANSHIP. 

ated by him afterwards and he executed a 
document inconsistent with and having the 
effect of cancelling the contemplated gift, held, 

I that the deed of gift was incomplete. 40 M. 
769 F. B. dist { Ah dur Rahim and Oldfield, 
JJ.) Padmavati V. Shrinivasa Eampti. 

7 L. W. 339=441. C. 483. 

' G-ift — Female — Gift to wife as 
absolute owner, during her life-time— Limited 
estate. See Will, Construction 

6 Pat, L. W. 167. 

Gift-^Female donee— Malik mustagUi 

meani'ng of— Absolute estate. 

The word 7 mUk alone used in a deed of gift 
executed by a Hindu in favour of a female 
unless there were something definite to the 
oonbrar y in the^ surrounding circumstances to 
qualifyithe mC'fcjng of the expression indicates 
an absolute elteLe. 

Where a Hindu, executed a deed of gift in 
favour of his daugbter-in-law and constituted 
her thereunder malih mustagil in respect of 
the property gifted to her, hekl, that in the 
absence of the surrounding circumstanoea to 
indicate that the donor intended the lady to 
taka a mere life- estate, the lady must be 
deemed to have taken an absolute estate. 

A grant should be construed ia favour of the 
grantee rather than in favour of the grantor. 
(Richards C. J. and Banerji, J.) NAULAEHI 
KUAR V Jai kishbn Singh. 

40 All 675=16 A. L. J. 564=46 I. C 905. 

“Gift— Joint family property — Gift 

of, does not bind even the undivided share of 
alienor. See HINDU LAW, JOINT FAMILY, 
SELF- Acquisition. 22 C. W. N. 659. 

— - — ^Qiffc — Life-estate ^ Succession of 
life estates — Creation of, repugnant to law. 
See Grant. 47 I. C. 402. 

Guardianship — Minor membet of 

joint Hindu family— No power to appoint 
guardian for properties of minor. See HINDU 
LAW, JOINT Family. 46 i. C, 15. 

^Guardianship — Testamentary guar- 
dian— Appointment of by father or manager 
in respect of co- parcenary property of minor 
members, invalid. See Hindu. Law. Will, 
TESTAMENTARY GUARDIAN. 

34M. li. J. 381. 


Gift — Deed of -u ii&n complete — Deed j Guardianship— Mother’s right to act 

not delivered io donee or Uis agent and re^u ■ I as guardian of minor sons in respect of joint 
diededhy don(yr--2fjj'fcct. | family property except in case of partition. 

Where though a deed of ^fft was executed j See HINDU Law, PARTITION, 
by a person in favour of a minor, it was not - 8 L. W* 400, 

delivered to the donee or her guardian or to [ 

anybody acting on her. behalf but was kept] Guardianship — Step-mother, light 

by the donor with himself And was, though : of. See T. P. AOT S. 72, 

presented by him for legistration, yet repud- ■ 34 14 U. J. 477. 
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HINDU LiW ILLEGITIMATE SON. 

— Illegitimate son of permanently kept 

concubine — Succession to property of — Right 
of the putative father surviving such son there 
being neither i33Us> ■iTidow nor mother of son 
— Inheritance — Mutuality — Tezfc — Interpreta- 
tion. rules of. See {1917 » DIG COL. 627 ; 
SUBRAHMANYA ATYAR r. RATHNAYELU 
ChETTY. 41 Mad, 44=33 M L. J. 224= 
22 It L. T. 94=6 L. W. 149= 
52 1. C. 556 (F. B) 

I'}npartible estate Qu&tom — Alie^ 

nation— EesLraint on poiaers of — Military 
Tenure — Custom of inalienabihiy — Proof 
of — Permanent SeitJa-nierA Bcgidaikn {ZAT of 
1802), S. S-Effect of. 

The Zamindar of Kai'vetinagar was origi- 
nally a semi independent poligar holding an 
impartible Raj on the terms of paying an 
annual tribute to the Kawab of Arcot and 
supplying a military force. In 1792, the East 
India Company took the control of Karjeti- 
nagar from the Nawab under a treaty and by 
a later treaty of ISQl, the same independent 
kingdom became merged in the British terri- 
tory. The poliem wag settled in 1802^3 a 
Zamindari and a sanad was granted to the 
Zamindar which contained kiter alia^ provi- 
sions enabling the holder for the time to trans- 
fer by sale, gift, etc., the whole or a portion 
of the estate. In pursuance of the policy which 
led to the passing of the Permanent Settlement 
Regn of 1802 the poligar was disarmed, the 
military services were dispensed with and a 
fixed money tribute was substituted in lieu 
thereof In a suit for the sale of the various 
portions of the Zamiudari mortgaged to credi- 
tors by the holder thereof prior to the Madras 
Impartible Estates Act it was contended by 
the deft, a succeeding Zammdar that the 
Karvetinagar Zamiadari was inalienable (1) 
because of its original military tenure and (2) 
because of the existence of a custom in the 
Z’amindari by the force whereof any holder 
for the time being was not entitled to alienate 
the same except for purposes for which the 
' manager of a joint Hindu family, could as 
. such manager alienate the joint family pro- 
perty, On appeal ; 

.Heldf (1) that whan during the period the 
poligar was semi-independent under the Nawab 
a restraint on alienation of the whole or a part 
of the Kaj without the permission of the over- 
lord was under the very circumstances of the 
tenure necessary, ( 2 ) that, however, as soon 
as the military tenure under which the pro- 
perties were held, was put an end to and the 
British Government. granted the lands under 
a quite d iff e rent l3Qnure with express powers 
of alienation and after imposing a liability 
on the lands to be . attached and sold in 
execution, the restraint on alienation came to 
an end,. ^ ■■ 

Per Namier, J. By the. sanad the Govt, 
created a new estate with the incident of 
.alienability for the benefit oi, the Zamindar 

37 


HISDU LAW impartible ESTATE. 

and the fact that similar language is found in 
the sanad of other Zamindaries on whose 
alienation there was no such restraint under 
the prior Govt, does not affect the question. 

Semhle- By the sanad the Govt wanted to 
alter the tenure on which the estaie was held 
previously. il2 I. A. 329 ref. 

Per curiam. The essence of a custom is in 
its being some special usage modifying the 
law. A practice however long standing which 
merely followed bub did not modify the then 
existing law cannot be relied on as a custom 
having the force of law 22 M. 333. (P. C ) foil. 
Where the evidence disclosed that from time to 
time the son or brother of the Zamindar for 
the time being protested against an alienation 
made by him not for necessity and set up a 
custom but that each Zamindar on inheritance 
from his father continued to alienate the pro- 
parties without any necessity, held that the 
custom as to inalienability had not been 
proved. (Sadasiva Iyer and Napier y JJ.) 
ZA]\riKDAB OP KAEVETiSAGAB tuSUBBAEAYA 
PILLAI. (1918) M- W. N. 146=7 L W. 35 

=43 I. C 871. 

•"•Impartible Estate — Junior members 

— PosiZ'iov’5 of — No right by bi/rth— Maintenance 
— Right to --Limits of C usiom— Proof ■ of ^ un- 
necessary, if judicially recognised. 

An impartible zemindari is the creature of 
custom. It is of its essence that no co-parcenary 
in it exists. Apart, there ?b re. from custom 
and relationship to the holder the junior 
members of the family have no right to 
maintenance out of it. 

A custom entitling the sons of the holder to 
maintenance has so often been judicially 
recognised that it is not necessary to prove it 
in each case. 

There is no invariable custom by which any 
member of the family beyond the first guardian 
from the last holder can claim maintenance as 
of right. 0 Oal. 250 appr. {Lord Dunedin) 
RAJA Rama Rao v. Raja op Pittapue- 

41 Mad 778=36 M. L. J. 392=24 M. L. T. 

276=(1918) M. W. N. 922=23. C. W. N. 

173=23 C. L. J. 428=20 Bom. L. R. 1056. 

16 A. L. J. 833=5 Pat. L. W. 267= 
47 I. C. 354=45 1. A. 148. (P. C.) 

ON APPEAL PROM. 

39 Mad. 393=28 M, L. J. 624. 

Impartible estate^ Maintenance of 

junior 'members — Eight cannot be enforced 
against tranisjeree — Cti^torn. 

A transfer of an impartible estate is not 
subject to jights of .maintenance claimed by 
younger members of the family of the trans- 
feror, aalesa a family custom to that effect is 
published. [Roe and CouUs^ J.L). THAKUE 
Debbnbeo Nath Sae Deo v deo Nandan 
Singe. 3 Pat- L. J. 648= 

48 L c. m. 
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HIHDD LAW IMPARTIBLE PROPERTY. | 

Im^partihle property — Endowyyients of 

office— Acquisition out of savings from — 
Nature of. 

XJndor the Hindu Ijitw property allotted by 
the State to a person in consideration of the 
discharge of particular duties or as payment 
for an office is prima facie impartible, even 
though the duties or office may become heredi 
taty in a particular family. Property pur- 
chased out of tha savings of the income of a 
Patwari is self- acquired property, 

and in the absence of any intention on the 
part of the acquirer to treat it as joint fa.mily 
property bis co-parcener cannot claim a 
partition of the same. {Mittra, J. 0.) 
Shivram AMBADOSS V. ShridharShiveam 

43 LG, 137. 

Joint family — Acquisition in the 

name of one member— No presumption that it 
is separate property. See HINDU LAW, JOINT 
Family, Presumption, 

3 Pat. L W 122=46 I G. 255 

— Family Ali-enotion hy one 

weynbe^’ 7ohm valid — Sale cn' gift of a member's 
sliare’-^InvaluUty of. 

Under the law of the Mifeakshara joint 
amily property owa.^.d by all tha mamberg of 
tha family as co-paroanera cannot he the 
subject of a gift, s^ile or mortgage by one 
00 - parcener except with the consent, express 
or impliod. of all other co- parceners. Any 
dead of gift, sale or mortgage granted by one 
CO -parcener on his own account of or over the 
joint property is invalid and the estate is 
wholly uneffeoted by it and it entirely stands 
free of it. 30 All. 137 rel. (Drake Brockman, J. 
0.) ViNAYAK RAO V. LaXMAN 

ILN. L.R 68==44LC.51. 

—^Joint Family— Alienation of family 

property by cm niBinher-^ Commit by other 
members -'■Silence zohen amounts to. 

That silence for a long interval by membara 
of a joint Hindu family entitled to avoid a 
sale of the family property to certain other 
members does not by itself, amount to ade- 
quate evidence of implied consent to the sale. 
[Lindsay, J. L-) NADIR SlNan v INDBR SEN 
21 0. C. I. C. 360. 

Joint family —AJJcnai'r.n hy father— 

Family necessity ■■ A.niecttUn' duo;, — Frior 
mortgage if an antecedent debt. 

An alienation by the father of a Hindu joint 
family ig binding on the sons under two 
circumstances (1) where- the ^ alienation is for 
purposes of family necessity (2) where it is for 
discharging an antecedent debt incurred by 
■the father. 

The 'AxpresBion .‘antecedent debts’ applies 
only to debug incurred antecedently on the 
tiitbei’s sole responsibility and wholly apart 
from the ownexEhip '•of the joint estate or the 


HINDU LAW JOINT FAMILY. 

security afforded or supposed to be available 
by such joint estate 

A prior mortgage which has not bean proved 
to have been created to discharge a debt 
antecedent to it c.annot be treated as an 
antecedent debt for the purpose of bitiding the 
sons’ interest in co-parconery property in a 
subsequent 'mortgage. 33 M. L- J. H foil. 
(Spencer and Krishnan, JJ.) BADAGALA JOGI 
Naidu V . Bbndalam Paptah Natdu. 

3S M. L. J. 382=48 I. C. 289. 

J oint fam ilij— Alienation — Father — 

Sale of family property for purposes not bind- 
ing on family '-Rights of his sc, ns and of 
purchaser — Suit hy sons for recovery of the-ir 
share — Fur chaser if entitled to charge for any 
portion of cmisideration.'^ Consideration for such 
case of 'fdchtR for udiieh aotis are liable — Prior 
s} Lit by father for seiiiv.g aside sale — Effect on 
—Maintainability of suit by 5ons EeS' judicata. 

In a suit by Hindu sons for the recovery of 
their share in joint family property sold by 
I their father for purposes found not to be 
binding on the family, the purchaser, was not 
entitled to any charge on the sons’ share for 
any portion of the consideration paid by him 
and that the suit wag not barred by res judi- 
cata by reason of the dismissal of a prior suit 
by tha father for setting aside the sale on the 
ground of fraud, undue inffueuCe and want of 
consideration. 

Per Abdur Bahim, iL— Until the sale is 
set aside, no question of any potion of the 
coosideration for such a sale being a debt of 
the father which the sons would, under the 
Hindu Law, be under a pious obligation to pay 
can arise 

Queere. Whether even then the portion of 
I the consideration found to have been advanced 
I for purposes not binding on the family can be 
1 said to be such a debt. [Abdur Rahim and 
I Napier, J‘J*.)KilARU KOTTAYYA v. PolAVA- 
RAPU BURGAYYA, 35 M. L. J . 451— 

47 I, C 192. 

I ^ — Joint family — AUsnation by fathei' — 

j Sons suit to set aside— -Aiknee if hound to 6C- 
count for 7nesne profits. 

The possession of a transferee from a Hindu 
father under a deed which vzas set aside on 
condition of the son’s paying a certain sum of 
money to the vendee could not ha said to be 
unlawful while the deed stood and no mesne 
profits could be awarded ‘ against him. {Lord 
Fhillimm'e), BanwarI-Lal u.MAEESH 

21 0 G. 228=45 1. A. 234 (P. G.) 

— Joint family —Alienation by father—' 

Suit to impeach aliejiation by sons— Necessity — 
Antecedent debt — Proof of. 

Plff sued for cancellation of two mortgage ■ 
deads and a lease alleged to have been illegally 
executed by his father in -favour of deft. 
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Held, that it i,vas necessary for the Court to , 
decide whacher the debts in question were : 
raised by the esecutant for some family 
necessity or to meet antecadent debts and to 
see whether the antecedency of the debts was 
real or merely a cover for what was essentially 
a breach of trust. {ScoU~8f7iith J) LajjA 
RAM V. Nabinjan Lad. 101 P. w. R 1918- 

45 I. C. 939 

Joint family— -Alienation— 'Mortgage 

by managing member, not being the father— 
iSIo necessity — Mortgagor’s share even not 
liable. See HINDU LAW, JOINT FAMILY , 
manages. 40 All. 171 (P C.) j 

I 

— Joint jamilij — Alienation hy 

member — Mortgage of share without legal | 
7iecessity. j 

Under the Mitakshara, as strictly inter- i 
prated, any mortgage granted by a co parcener | 
on his own account over the joint family i 
property is invalid, hut the view that has pre- j 
vailed in the Central Provinces, following 
that of the Bombay and the Madras High 
Courts has been that a oo*sharer can mortgage 
hia own share without any such necessity as 
is binding on ail the co- parceners. This view 
has been one of gradUa/1 growth founded upon 
the equity which a purohasardot value has, to 
be allowed to stand in his vendors shoes and 
to work out his rights by means of a partition. 
Case law on the point discussed. (Batten, 0. 
J . C .) rai Behaiu lad V , Hukumchand. 

4til 0.754. 

— family --Alienation of vroperty 

Necessity — P 27 >rchase o f fresh property— 'Nade 
— AditU co-parceners joining in sale — Effect of — 
on minor members— Suit by them to set aside 
alienation — Mesne profits— Bight to— Discretion 
of Court, 

The staying of a prospective trade is not a 
ground justifying alienation of family pro- 
perties by the .manager* An alienation of 
■ joint family properties for the purpose of 
purchasing other properties instead ic not 
binding on the members of the family at any 
rate in the absence of clear benefit to the 
family. 

Wh^re the sale deed itself does not show 
any necessary purpose and there is no evidence 
of necessity, the fact that all the adult 
members of the family joined in it does 
not give any weight to the transaction, 

Where the co- parceners of a joint family 
sue to set aside alienations by the Manager, 
they are not as of right,' entitled to mesne 
profits from the date of aUenaticn. Mesne 
profits are in the nature of damages which 
the Court will mould according to the jutice 
of the case. 39 A. 61 ref [Wallis,' O. J, 
and Kmnarasw arnica sir i,, HaKESHAITAR 

' i>. AMBETHASAMY UBATAR, 

23 M. h. T, 245==(1948) M. W. N. 893= 
44 I. C. 6C5. 


DECISIONS 5S2 

HINDU LAW JOINT FAMILY. 

Joint Family — Alienation — Right of 

others to impeach as beifig ini^raoper and with- 
out necessity —-Bight of stronger and members, 
of family— Differ eiise. 

Where a member of a joint family makes 
an alienation or property belonging to the 
family purporting to act on behalf of the family, 
the other members can call it in question 
on the ground rhat it was made without autho- 
rity or without valid necessity for their benefit. 
But e person who is a stranger to the family 
and does not claim through the joint family 
is not competent to do so. \Piggot and 
Walsh, JJ) BANARSEB DAS V. SHEODARSHaN 
Das Shastri. 16 A. L J. 3§4=45 I. C. 451. 

Joint Family— Ancestral property— 

Property inherited from maternal grand-father. 
See fl 9 i 7 ) Dig. Col. 6 ^ 3 ; Biswanath Prasad 
Sahu V. Gajadhar Prasad. 

3 Pat L. J. 168=(1917) Pat. 356= 

3 Pat. L. W. 286=43 I. C . 370. 

Joint family — Bond in name of mem- 
ber of — Suit upon — Parties— Other members if 
necessary parties— Bond for family debt-Efieet 
See 11917) DIG. COL. 632; SEER SlAHOMED u 
RAAI GHANB 87 P, K. 191'?= 

170 P. W. E. 1917=8 P. L R 1918= 
421. C.377, 

-q — ——Joint Family — Debts— Fatlzer and son 
Liability of son*s share — Dnmorality or illeQa- 
lity — Pre^f of — Onus • — Connection between 
irm?toralitij and particular debt, proof of , 

In order to except a Hindu son’s share in 
the family property from liability for his 
father’s debts the .son must show that the debts 
wore incurred for immoral purposes 30 All. 156 
rel. 31 All, 176 diet. 28 All. oG8 expl. 

There must be some definite connection 
established between the debt and the expen- 
' diture. It is not sufiSoieut to prove that the 
father was a man of extravagant and vicious 
habits. 14 Bom. 320 foil. 

The ouus of proof that the debt was incurred 
^ by the father for illegal or immoral purposes, 
is not shifted on to the creditor by proof of ^ 
immoral habits. {Mittra, A. J. CA Brika u 

Harlal. 53 i. c. 206. 

Joint Family--Debt incurred by father 

I paraonally—Liability of son’s share— Exeoa- 
I sion of personal decree against father— pious 
obligation- See (19l7)DiG. COD. 634; Bhasath 
1 Singh t? Prag Singe, 20 0. c. 3ii= 

431.0.291. 

—Joint Family — Debts — Manager 

incurring trade debts in ’ partnership with 
stranger— Liability of minor member's interest 
in joint- family property for the debt. Sec 
Hindu Law, joint family trade. 
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HINDU LAW JOINT FAMILY. 

Joint Family— Dehis-^ Moi'tgage debt 

contracted by father if enforceable Cigainst the 
son durhig fatli'-r's life-time — Jntecedeiit deU> 
meaning of — Debt incurred for unmoral or 
illegal yurj)oses— Burden of proof. 

The pioua obligation ot a mitakflliara son to 
pay hia fathar’s debts ia not during his father’s 
life-time,', a ground for giving effect as ajiainst 
the son, to a mortgage of ancestral joint fami- 
ly property executed by the father to secure a 
debt which is neither antecedent not justified 
by legal necessity. A loan made to the father 
on the occasion of such a mortgage is not an 
“antecedent" debt and if the loan is not jus- 
tified by the legal necessity the mortgage is , 
to that extent inoperative as against the son’s 
share 39 All 437 P. G, and 9 N. L ft. 74 ref. 

If in a suit to enforce such a mortgage the 
son is impleaded as a party he can show that 
any^antocadent” debt forming part of the con- 
sideration is tainted with immorality; but it 
is not incumbent on him to go further and 
prove that when the debt was contracted the 
creditor was aware or might have been aware 
of the immoral purpose for which the money 
was taken. 28 All 508 foil ^{Drake Brockman, 
J. 0,) DlLLl SINGH V. BTNA. 

45 N L R. 41=45 I. C. 506. 

— - Joint Family —Debts— 'Suit against 
widow and brothers of deceased executant — 
Suit on bond executed by the deceased member 
—Form of decree. Sec U9l7) Dig. Col. 634; 
PAHALWAN SINGH V. JANKI. 

40 All 17=15 A, L. J 849^ 
42 I C. 858. 

--'Joint Family — Father —Alienation of | 

ancestral property— Sons not in existence if j 
can question. See (1917) DIG. COL. 634 
BISA'WANATH PRABAD SAHG V. GAJADHAE 
PBASAD SAHG. 

3 Pat L J 163=(4917) Pat 356. 

=3 Pat L. W. 286 =43 I. 0. 370. 

Joint Family— Father borrowed at 

heavy and exorbitant rate of interest on 
credit of Family property— Power of court to 
interfere, INTEBEST. 

2iOC36S. 

——Joint Family: — Father — Debts of— 1 
Son not liable|during father’s life-time except j 
for antecedent^ debts or debts contr^ted for 
necessity. See HiNDG Law, Joint Family, 
Debtb. 44 N L. R.41. 

Joint Family — Father — Decree against ; 
and sale of right a^id interest of father in exe- 
cu^tion^ Bight acquired by pjirchaser—SorJs 
interest in property if and when' toUl pass. 

The rule that a sale, of family property in ■' 
execution pi a decree obtained against a Hindu ! 
father -for debts, which are neither illegnlnor 
immoral involves the sale -of the interest of 
his Boa; at' sons therein dooB nofalwaye apply. 


HINDU LAW JOINT FAMILY. 

The creditor’s conduct, for example, may evi- 
dance his intention uot to proceed against the 
interest of the son or sous. This is peculiarly 
so where the form of his proceedings points lo 
an election to seek execution against his own 
debtor’s interest, and no further. 

Where the certificate of sale recited that the 
decree -holder has bought the right and 
I interest of the judgment-debtor (the father) to 
; be allotted by division,” held, that there was 
] strong indie .tiou of an intention to proceed. 
I against the father’s interest only. (Lord 
1 Sumwr ) Radha Keishna Chanderji V . 

! RAM Bahadur. 34 U. L. J. 97= 

' 23 M. L. T. 28=16 A. L. J. 33= 

7 L. W. 149=27 C L, J. 191 = 
22 C. W. N. 33C={1S1S) M W. K. 163= 
20 Bom L. R. 502=43 I. C. 26S (P. C.) 
See oho 3 Pat. L, J. 1= 

(1917) Fat 285=3 Pat L. W. 222= 
42 I. C. 835. 

Joint Family— Father— Decree against 

— Execution sale of ancestral property— Son’s 
share if bound 

Lefts, Nos- 6 and 7 sued to recover a .sum 
of money from Deft. No. 5 in 1904 and obtain- 
ed u decree. At that time,, deft., No. 5 had 
a son (plff.) who was four years of age. In exe- 
cution ojf the decree, two houses forming part 
of the ancestral family property of deft. No, 5 
were sold at a Court sale and purchased by 
deft. Nos 1 to 4. The pifi sued in 1915 to 
have it declared that his half share in the 
properties did not pass to deft. Noa. 1 to 4 at 
the court sale and to recover possession of hia 
half share on equitable ‘partition. Deft Nos . 
1 to 4 oonteaied the suit on the ground that 
the son’s interest in the property passed by 
!lhe Court sale. 

Held, that the son’s share in the property 
did not pass to detts.Nos. 1 to 4 at the Court 
sale. {Baichclm and Kemp, JJ-) HANMANDAS 
V. YaLLABHDAB 20 Bom L. R. i72. 

46 I. G. 133. 

— -Joint Family — Father — Decree for 

money against — Execution sale oj entire pro- 
perty including con^e int&rest' — Debt not illegal 
or immoral. 

A money decree against a Hindu father f*^^ 
a debt which was neither illegal nor 
and whether incurred for family purposes o^ 
not, may be enforced, in his life-time bj the 
execution sale of the entire co--parcenery estate 
and is binding on bis sons, 39 A 437 P. C diet 
{Shadi Lai and Le Eossignol. JJ.) AMAR 
Nath v. Rustomji. 15 P. R. 1918= 

24 P W. R. 1913=43 I. C. 678. 

—Joint Family — |pather-frauduleu6 

exerejae of powers of — What amounts to- See 

: Hindu Law— Faetition: 

i 23 51. U T. 307. 
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— -Joint Family— Father— jpurcha^se in 

name of son- Presumption as to o'.vnership — 

Eenami- S’ts BEN^MI. 73 ?. K. 1813. 

-Joint Fartiily-^ Father — Sale gJ jamily 

property in execution oj money ~ decree against — 
Sens suit to recover his share of property sold 
— Proof — Oyiui — Quonivm 
A Hindu suing to recover his share of 
family property sold in execution of a decree 
obtained against his father is bound to show 
that the debt for which the property was sold 
was not binding on him, because it was 
contracted for illegal or immoral purposes. In 
the absence of such proof by him his suir must 
fail. [Bpmeer and Krishnan, JJ.) SUBBA ROW 
V. SWAMIA FILLAI. 7 L. 

57 1. C,83^. 

-^Joint family— Gift — Gift of property 

of joint family property invalid even as regards 
undivided share of alienor. See HinBU Law, 
Joint Family, Self-Acquisition. 

22 C. W. K. 659. 

— . — Joint fani-ily— Ehatris of Amritsar' — 

Whether a son can enforce partition of ances- 
tral property during his father’s life-time— 
Burden of proof. See {1917) DIG. COL. 6il, 
HARI KISEEN V. OHANDU LAL. 

105 P. R. 1917=53 I. C 667. 


HIA'DU law JOIKT family. 

1 

V7here a debt is contracted for family pur- 
; poses m is noc necessary to make the minor 
, sons of the family parties to the ease. [B>oe 
I end Imam. JJ ) JAGDISH NARAYAN PEASAD 

! Singh v . aianmatha naih det. 
i (1918) Pat. 71=5 Pat. L- W. 321= 

i 55 3.0.76. 

, Joint f a fTiily— Manager — Mortgage oj 

* joint property by rnonager uJio -is net father — 

; Burden of proving ^.iccessity — Whether a mort’ 

‘ gage without necessity bhids nwrtgcgcr's own 
I share— -Validity of mortgage to extent of he'ue 
[fit to Joint far, lily, 

I The mortgage of joint estate made by the 
: manager ot the property, who is not the tarher 
1 of the other members of the joint family, can 
^ only be justilied so far as it is wanted for 
[ the joint family purposes. If the necessity 
cannot be established by direct evidence it 
j may be assumed if it cin be shown that reason- 
) able care was taken to ascertain if such circum- 
' stances existed and the tiansfaree acted iu 
I good faith. In either case the burden of proof 
I lies on the person who claims the benefit of 
1 the mortgage. 

If the mortgage debt was incurred for 
necessity, not even the mortgagor's own inter, 
est can be sold m enforcement of the 
mortgage. 39 All. 500 foil. 


— Joint Family— Manager — Bond in 

favour — Payment to junior member, not a 
Good^discharga of liability . See CONTRACT ACT, 

S ib, 7 L. a 221. 

■ ■ " — Joint Family — ' Manager — Debts — 

Necessity — Borrowing money for purchasing cf 
her property nearer home — Speculation — 
Liability of other members. See (1917) Dig. 
COL. 6423. DIP NAEAIN CHOWDBUBY 
Dbvbndba Nath Das, 3 Pat. L, W. 131= 

43 I. C 1S3 

-'Joint Family —Manager — Decree 

against — Eccecuiion sale — What passes under 
-^<fgiesiion of fact depending on circumstances 
'—MiTior .'SOK-s not meoessary parties to sziit — 
T,^ K Act, S. 90— Persoiial decree under— 
Execution Sale —Whole property sold. 

In order to ascertain what . passes upon a 
sale in execution of a decree made against the 
Karta of a Mitakghara joint family it is ne- 
cessary to look firstly: at the circumstances in 
which the debt was contracted, scco^vdly, at 
the form in which the plfis. claim was passed, 
thirdly at the decree made, fourthly., at the at 
taohment, fifthly,' at the said proclamation, 
aoad lastly at the certificate of sale. 

^ It is not correct that decree against a 
Mitakshara father under S. 90 of the T. P, 
Act for the sale of properties not covered by 
the mortgage is in the nature of a personal 
decree and under that personal decree nothing 
but the personal property ' paafies fey the sale, 


When the mortgage is for a larger amount 
than the necessity warrants, it will only be 
upheld to ihe extent to which the necessity 
has been proved. 

A Zemindar, manager of a joint family, 
mortgaged three joint villages for Rs. 3,002 Co 
pay the Government revenue. The lender suing 
on the mortgage, ocher members of the joint 
family contested the validity of the mort- 
gage. It was proved chat Bs, 1,698 odd 
were ^tuaily paid as revenue of two of 
the villages ouG ot the money dent, but no evi- 
dence was given as to the disposal of the 
balance. 

Held, that the naortgage was enforceable to 
the extent of Rs. l,69tj only against the joint 
villages and that as regards cue balance, not 
even , the mortgagor’s own share in chose 
villages was bound. {Lord Buckmasler,.) 
anant Ram v . The Col^lector of etae. 

40 Ail 171=34 M. L. d, 291= 
(1918) M. iflf. U, 440=7 L. W. 323= 
23 M. L. X, 228=16 A. L. «i. 245= 
22 C. Yk. N. 484=27 C. L. d. 3o3= 
4 Pat. L. W. 236=2U Rohi. L. R. 524= 
44 I. C. 230 (tX,] 

-—•Joint ffamiljj^Mmmgcr—'Pariif^ion by 

wUl — Poioer 'to effect.' 

A Hindu proprietor or the manager of a joint 
Hindu family cannot make by Will any 
e4ual or unequal distribution of his- ancestral 
properly. Mad. 317 dist. {he' Ptossiqml ar)^ 
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HINDU LAW JOINT FAMJLY. 

jnibcr/urce, ,/J.) NAND Lal v. DEWan 
ChaND. 36 P. R, 1918= 

76 P. L. R. 1918— 7S P. W R 1913=. 

45 I. C. 162. 

— — Joint Family — Manager — Power of, 

to revive barred debt— Not binding another 
members of the family. See MALABAR Law, 
KASNA7AN. (1918) M. W, N. 141 

'/oifU Family — Manager "Representa- 
tion of entire family— Mortgage suit — Other 
members not necessary parties. 

The manager of a joint Eindu family 
occupies a position which entitles him to bring 
a suit to enforce a right belonging to the 
family without making the other members of 
the family parties to the suit. 

This principle of representation is equally 
applicable to a suit on a mortgage, and parti- 
cularly so in a case in which the contract was 
made wish the manager who ia the head of the 
joint family and oonduotwS the family business. 
{Drehe Brockman, J. C.) DAMODHAeNamdbo 
GHIMOTEY V, KEBHO GOVIND. 45 I. C. 727. 

— ^ — —Joint Family — Minor rmmhet — 
Guardian for the properly of not io be appoint- 
ed. 

No guardian can be appointed in respect of 
the property of a minor who is a member of an 
undivided Mitakshara family. 26 All. 407 and 
7 G W. N 681 foil. {Mnlhck and ThonihiU. 
JJ.) MAHANAND MISSIB v. DaSBATH AIIHSIR. 

46 I. C. 815. 

—Joint family— Minor*— Trade started 

by father on behalf o£ himself and minor son- 
Debts incurred by father—Aon not personally 
liable on attaining majority. See HINDU Law, ' 
Joint Family, Trade. 83 M. L J. 478. 

,, ■ family -^Mortgage — Right to sue 

on— Mortgage in the name of manager — Suit 
by some of the meviberSf others disclaiming 
interest therein. 

A suit on a mortgage standing in the name 
of the manager of a joint Hindu family con- 
sisting of his sous and nephew was institut- 
ed by the sons of the mortgagee after his 
death. The nephew disclaimed all interest in 
the mortgage* 

Beldf that it was competent to the sons 
to sue without the production of a SucoesBion 
Certificate. {Stuart and Kanhaiya Lal, A. J. 0} 
-KAM SBWAK V, BALDEO BAESH. 47 i. C. 649. 

w—j— Joint Family— Partition — Agreement 
.by a member of the joint family with the 
tnanagcE under which the. latter is to pay. 
certain sums for maintonance-^Whether efiecta 
a aeveranee of-theqoinfe family— Suit for parti- 
. tion.hy one member of .^he. family alone against. 
; :lhe hsAa»ger>— Other^^^ not parties— 

XJsbreo passed awarding; the' pi3’$* share— 


EIMDU LAW JOINT FAMILY. 

Whether effects a severance of the other co- 
pafreener's shares— Provision in a partition for 
a stranger, net being a bona-fide family 
ssttlGment, invalid. StO (1917) DiG. COL. 
616 ; PALANIAMJMAL V. Muthdvenkata- 
Chala AIaniagarar. 33 M. L. J, 759= 

43 I. C. S33 

Joint family — Partition- Alienee from 

divided co-parcener — Bight to mtsne profits. 

Where the members of a co- parcenary have 
become divided in status, an alienee from a 
co-paroener who has not been in enjoyment of 
his share is entitled to hia share of the profits 
from the date of his purchase. 

The rule that profits cannot be claimed till 
after decree applies only to the case of a joint 
family where the members have not become 
divided before suit. 69 Mad. 266, i L. W. 99 
(F. B.) 14 Cal. 193 and 16 Cal. 3l7 dist 
[Spmeer and Erishnan, . JJ.) VanJAPDEI 
GOUNDAN V. PACHAMDTHU GOUNDAN. 

■dS K. L. J. 609=7 L. W. 226=45 I, C. 62. 

Joint family— Pariition Uni-lateral 

declaration of intention — Deed containing decla 
ration of intention tube divided — Non-registra,- 
iion of deed as regards some of executants— ^ 
E ffect —Feed if available as containing declara- 
tion of intent'ion hy coyitesting parties — D^.ed 
— Registration as rcgai'ds interests of some of 
the executant'i only — Validity — Registration 
Act Ss. 21, and So — Effect — 'Uhidat Law — 
Father might effect diviswn as between sons — 
Exercise of ivhat a7nounts to getting partition 
deed by himself , his sens registered though one 
of the sons does not consent. 

M, a Hindu and his three sons (plfi’s, and 
defts, 1 and 2) signed a deed of partition of 
immoveable properties of the family. The 
I 1st deft, objected to its registration on the 
giound that some of the schedules were 
I inserted without his knowledge but M and 
the plff. applied to have the deed rogistered 
and it was registered under S. 36 of the 
Registration Act so far as they were concerned. 
M died leaving a will bequeathing his share 
to the Ist dett. 

The plfi. sued for a fresh partition and 
contended that the deed of partition was in- 
operative as it was not registered as to all the 
executants and inadmissible in evidence. 

I that M as^ a Hindu father had the 

I power of efieoting a partition among the child- 
ren without their consent and the partition 
deed registered by the father though without 
the IsB dQft‘ 3 - consent had efiectea a valid 
partition* 2 Mad. 317,31 M. L. J, 117, 32 
M.L.J. 439, loll _ 

, ^ Metd^ also that theta is no irrebuttable 
isresumption that a document intended to be 
exccuted^by more than one parson should 
not be construed as evidencing' a contract 
by some, only of the intended, execu-tanta 
who have signed the dead, aad the deed pi’ 
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HINDU LftW JOINT FIMILY. i HINDU LiW JOINT FAMILY. 


partition could bs used in evidenca as con- j 
taininga declaration of intention by M and the j 
plfi. to be separated from the rest of the family ! 
Tvhich was sufficient to.establish the status of 
division. 39 i^Iad. 597 and 45 Cal. 1031 ref. 10 
id. L. J. 50, 18 ffi. L J. 161, doubted. 

The partition dead provided that a sum of 
Bs. 15.000 due to ihe fimily upon a mortgage 
decree should he divided among the members 
when realized by the father and that if the 
mortgaged property icself was bought by the 
father, the property should be divided. Instead 
of purchasing the mortgaged property himself, 
he had it conveyed to the 1st deft. 

Held that this was a fraud by the father on 
his power and the plfi. was entitled to a 
share in the property itself and was not bound 
to accept a share of the mortgaged money | 
{Aijling and Seshagiri Iyer, JJ.) Natesa i 
ITEE V. 3UBE AH MANTA IYER 

23 M U T. 3C7= (19181 M W. N. 703= 
43 I. C. 533. 

‘ Joint Family — Partnership— Power of , 

attorney by several members to coitimon | 
agent — Feath of one of the members if puts an i 
end to power. See CONTRACT ACT. S. 253 1 
(10). (1913) M, W. N. 194 I 

Joint Family — Partnership with j 

stranger — Manager representing family — | 


’■Jr\inz Family— Relinquishment hy cm 

memher favour of some memoers only — 
Release enures for ike benefit cf ail. 

A relinquishment cf his share by one member 
of the co parcenary body in a Joint Hindu 
family in favour of some members of the 
body does not enure to the benedt of those 
members only but enures to that of the entire 
CO parcenary body. 11 Mad. 406 and 27 M.C. 
J. 272 diet. (Drake Brockman. J.C ) ViNAYAK 
Bag f. Laxman. 14 N. L.B. 50=44 I c. 51, 

Joint Family — ReUnquishrnent by om 

memheT of his -diar^ to a few of ihe other 
mcmher.s — Benefit enures io all. 

Under Mitakshara Haw a co- parcener may 
relinquish his share in the co-pareecary estate 
but such reliuquisliinent will be for tha banedt 
of all members of that branch of the co- 
I parcenary body bo which he belongs and cannot 
j enure to the peculiar benefit of some of them : 
j its efiect will be similar to that of the relin- 
I quishing CO- parcener’s death. [Mttra, A. J 0.) 

I GADADH.AR V. OHUNNIIiAL. 

14 N. L. R 53=44 1. 0. 541. 

■ Joint Family — Self-acquisition — 

Acqnisition out of savings from income of 
; Patvjari office. See HINDU Law, IMPARTIBLE 
Property. 43 I. C. 137. 


Co-parcaners of manager, if can sue for dis- 
solution of partnership — Right of co-parcener. 
See (1917) DIG. COL, 643 ; GraNDE GANG 
AYYA V. G. VENKATARAMIAH 41 Mad 454= 
34 M. L. J. 271=22 H. h. T. 527=3 L W. 
708=(1917) M. W. R. 805=43 I. C 9. 


j Joint family — Self-aoquisition — 

I Blending of self -acquired property with ances- 
I tral property — Effect of entries in account 
I books as sh-'wing whether funds are joint or 
I separate -Evidence —Admissibility— Admission 
against interest. See (1917) Dig. COL. 649 ; 


— Joint family ^'^Rre sumption of joint- 

ness--Smt for partition — Omts— Entry of 
names of different meynhers^ separately in re~ 
C09'd of rights — Effect — Properties held jotntly 
loith strangers whether aught to be included. 

The presumption of the Hindu Law is that a 
Hindu family is joint, unless the contrary is 


SURAJ NARAIN l\ BATAN LAL. 

40 All. 159=15 A.L J. 684= 
21 C. W N. 1065=26 G L J 267= 
33 M. L J 180=22 M. L T, 121= 
6 L. W. 509=19 Bom L. R 737= 
20 0- C. 211=2 Pat L. W. 160= 
40 I. C. 983=44 I A. 201 (P. C.) 


proved and the burden of proving separation Johit Family — Self ■ acquisition — 

is on the party who sets it up. Conversion into joint Jam ily property — Szi^cces- 

ffihe proceedings before a Settlement Officer sion to such property — Divided and undivided 


engaged in preparing a Becord'of Bights are 
limited to a decision on the factum of posses- 
sion without any reference to the rights of a co- 
parcener in such possession, and any order, 
passed by him. does not raise any presumption 
that the parties were separate in mass, worship 
and estate at the tin's whan those orders 
wereps.s3ed. . . 

An acquisition of property bought in the 
name of one metr! oi a joint family raises 
no presumption that it . was bought as his 


j sow. 

A Hindu, who was living with his tvro sons, 
obtained certain self- acquired property which 
he treated as joint family property. One of 
the sons next separated from the family, and 
the father and the other son lived joint as 
before. On their death, the separated son 
claimed to recover the property on the footing 
th it it was the self-acquired property of his 
father. 


separate prop- rty, Hefd, that the property was the joint family 

A plff. in a suit for partition of joint family property of the father and his united sons ; 
properties is not bound to include in his action that, on their fa-ther’s death .the united sou 
properties by the family 'jointly with took it by survivorship;, and that on their 
strangers. {Dawson Miller, G.J. mtd Imant^ J.) ■ latter’s death his. -widow had a life-estate, to 
RAM DAYAL MahtO XJttIM MaHTO. which the reversionary interest of the separat- 

- 5 Pat 122 =46 I C. 2SS ed son had been postponed. 
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HINDU LAW JOINT FAMILY. 

PerBeamar.. mombor ot a joint 

Hindu family wbo has ocqu usd property of hu. 
own may convert it into joint family property 
in the ordinary nense of the term - end tUeic- 
fore all the members of the family who have 
the same rights in it as though it had been 
aoquitad originally by their ]omt axortiona or 
descended to them from a common ancesto^ 
{Beaman awl Healcn, JJ-) RAInGLHAT 
RAMAOHANDBABH.AT n. 3lTABAl_ BANDBHAT. 

2C5 Boni. L- I C, 53^. 

-^Joint FamiUf — Self acquisition 


Gains of Uarning-^Education at the expense of 
the famihj—Geneml education— Special ttain- 
ing for a profession^ essential- 

In laving down that the gains obtamed by 
a member of a joint Hindu family from an 
education received at the c::jpan£e ot a ]omu 
family should be parfciblo, the author of the 
Mitaksliara could not have intended tuat such 
gains should include gains which were the 
result, not of the education received at the 
expense of the joint family, but of the peon- 
liar skill, mental.abilities and individual effort 
in applying and improving such education 
exercised by the person who h^d been edu- 
cated at the expense of the joint family.' 

There is authority in the texts of the 
Mitaksbara for the contention that the gams 
made as a pleader’s clerk, an a broker or as a 
money-lender, personally and without the aid 
of the joint funds by a member of ^ the family 
who received an ordinary education suitable 
to his position as a member of the lamily to 
which he belonged, should in law be regafaed 
as partible and not as his self-acquired pro. 

. party. 

The question whether a man who happening 
to be a member of a joint family earned on his 
business personally for his own perBonal bene- 
fit without detriment to the 3 omt family 
fund or carried on such business as a momber 
of the joint family, for the benefit of ^ the 
family, is a question of fact to be determined 
on the evidence. 

As a member of a joint family ia entitled as 
such to be maintained at the expanse of the 
joint family and to receive an ordinary edu- 
cation suitable to a parson oi his poaition as 
any other raambet of the family, no mfetenoe 
could bo drawn from the fact that the member 
in question was maintained from the ]omt 
fanhly funds until he hecame a pleader s 
vclerk. 

: The Sanskrit word in Chapiter 1, S, 4 of 
the Mitaksbara which has been’ translated by 
Me. Colebrooke as “soienoe” means learning. 

:The author of the HitakshaTa oould not 
' have intended to have penalised an education 
which has not in his conremplauon and of 
■ which be nacessafily knew nothmg. -Nor could 
'■ he have intended to penalise - and .discourage 
.. skill' or the cxeroisc of high men- 


HINBU LxAW JOINT FAMILY. 

tal abilities or great individual efiort in win- 
ning success in an art, science or profession. 
He must have been writing of educition such 
as he knew it- to be and not of the education 
now obtainable and necessary for a successful 
career in the arts, sciences and professions of 
the nresent day {Sir John Edge.) METHARAM 
RAMR/IKHIO ktAL n. BEWACHAND RAMBAK- 
HIO 'dALi 45 Gal M. L J. 327= 

22 C. W. N. 377=27 C. L. J- 34S= ' 
4 Pat L W- 197=22 M, L. T. 218= 
(1918) M W N. 537=7 L. W. 331= 
20 Bom L- R. 536=16 A.. L. J. 281= 
U I. C. 21)9=45 L A. 41 (P. C.) 


-On appeal from. 


8 I. C 930 


— Joint Family — Self aegnisition-yProof 

Of — Property devised, the sclj- acquisition of 
the devisee. 

In a case of . a joint Hindu family formed 
only of a father and only his minor son, the 
initial presumption of jointness of the pro- 
perty is rebutted by proof 'of the fact that the 
father’s property is all self- acquired. 

Property devised by over which the 

testator bad complete powers of disposal is 
self -acquired property in the hands of the 
devisee. {Shadi Lai and Le Bosslgnol, JJ) 
amab Nath n. Guran ditta Mal. 

14 P. R. 1918=16 P. W. R 1918= 
43 I. C. 117. 

Joint Eamilii—Self’ acquisition-^PrO' 

perty acquired by disposal of ancestral property 
— Joint family property — Gift of, invalid. 

The widow of A, who )!iad been adopted into 
another family, made an absolute transfer of 
propeities which A inherited from his adoptive 
father in favour of B, C and D, the surviving 
natuv.il brothers of A in consideration of bene- 
fits received from the latter’s ancestral funds, 
which was challenged as beyond her com- 
patenee as a Hindu widow. D conveyed some 
of the properties which be thus got from A and 
others which be subsequently brought to his 
concubines and to a daughter by one of them. 
After D’s death, B’s son E with whom D lived 
' jointly and H's son claimed these properties 
as joint family properties which D had no 
authority to aiienats. 

Held (without deciding whether the aliena- 
tion by A’s widow was valid^or not and whether 
A's property which D got was his ancestral 
or self-acquired property, but assuming that it 
was D’8 self-acquired property) that the evi- 
dence showed such blending of this authority 
of D, in which B and' his sons as they were 
born became' co-parceners, as to make it joint, 
property. 

I ' As all the which were^ the subject' 

matter of the deads oi gift were joint propi^- 
ities ofD, they did noli operate even on the 
: one-sisth share which B mighn -have got by 
! partition of the estate yvith his co-parcenere 
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himdd law, joint family, 

since D had no separate sixth share and the 
whole property accrued on his death to the 
surviving members of the joint family. (Sir 
Walter PJiilUmcrc.) Radhakant Llh v. 
HUSSAMMAT NAZMA BEQUM. 

45 Cal. 733= 22 C. N- 649= 
27 G. L. J. 632=34 M. L J. 93= 
23 M L.T 392= 
(19 IB) H. W. N 386= 
20 Bora L. R. 724= 
16 A. L. J. 537= 

4 Pat. L. W- 72=45 I. C. 806. (P. C.) 

JoM family —Self -acqiiisitim— Wife 

of jolff living separatehf during husband^ s 
absence ivhetlief* admission of sepcui'aiio7i — 
Burden of proof of separation, 

Where in a suit for partition between 
brothers who were members of a joint Hindu 
family it was admitted that the wife of the 
pis. during his absence from home which last- 
ed for a considerable time was, on account of 
her quarrelsome disposition, sent to live in a 
portion of the family house and to have her 
meals separate# JicJd that this did not consti- 
tute such an admission of separation m estate 
among the members as would relieve the deft, 
from proving that the property in dispute 
was his separate property. \ Lindsay, J, G ) 
GOBINDEY V. Ram ADHIN 20 0. G. 398= 

44 I C. 73. 

Joint Family— Suit for partition by 

minor — Death of minor before written state- 
ment was filed — Severance of joint status if 
effected— Legal representative of minor if can 
continue the suit. See (L9L7) DiQ. COL. 651 ; 
ORELIMI CEETTI v, SUBBAOTA. 

41 Mad 442=34 M. L. J. 213 = 
22 M. L- T 432=(1917) LI. W. N. 732= 
42 I. C. 860. 

i Joint Bamily — Trade debts — ^inop s 

share— •Liability of, for debts of manager irad- 
i^ig in parUiership with stranger. 

Debts contracted by the manager of a joint 
.Hindu family for the purpose of a trade car- 
ried on by him ioc the benefit of the family in 
parbnersh^ip with a stranger, are payable out 
of a minor’s interest in the joint fam^ily 
property. The liability of the minor member 
is not restricted to bis share in the partner- 
ship assets under 8 2:17 of the Contract Act 

but arises under the Hindu Law and the joint 
family, property is liable for the debt 35 Mad. 
692 dist. iSeshagiri Aiyar and Napierj JJJ 
DHULIPALLA KANAKAM 1}. NANDTPALLI ^ 
VBNSATAEAJO. (4948) M W. N. 44= 

7 h. W 218==43 I. C. 73. 

< — ^Joint Family — ‘Trade^ — ^nor, liability 

of — Personal liability none, for ; debts of the 
trade. See CONTRACT ACT, 8. 247. 

. 22 C. W, N. 488. 

— — ^ — Joint family — Trade- started by father 
■ cn behalf of himself and minor son — Liabi- 


I HililDU. LAW limited OWSjER. 

! liiij of son for debts conir acted during hi 
j minorizy ■— Goniroct Act, S$ 247 and 248, 
acpliccdoility of. 

Held., by the Chief Justice and Spencer, J. 

' daslva Iytr,J disse^Abifr. — Wherein e, joint 
Hindu family having trade for its occupation, 
the father start? a businesd on behalf of him- 
self and his minor son, the only ether member 
of the family, and incurs debts for the conduct 
of such business during his son’s minority,- 
the son is not personally liable for such debts . 
on attaining majority in spite of the fact that 
he continued to take an active part in the 
business after he became a major. Conse- 
quently the son on attaiaing majority, cannot 
be adjudicaiei an insolvent in respect of such 
debts. 

Per Chief Justice : — ’The interest of a minor . 
in a joint Hindu family business, whether 
existing at the date of his birth or founded 
during his mincrity, is acquired by virtue of 
his belonging to the family and does not 
depend on any agreement on his part or on 
his admission by the oiher members of the 
family to the benefits^ of the partnership. 
Consequently, such minors ate not governed 
by Ss- 217 and i.43 of the Contract Act. 

Per Sadasiva Aiyar, J Boiih under the 
Hindu Law and under 8 248 of the Contract 
Act, the son on attaining majority became 
personally liable for the debts in quesuion. 

Authorities on the subject reviewed, {Wallis, 
0. J . Siidasiva Aiyar and Spencer, JJJ THE 
Ofpioial assignee of Madras v, Palni- 
APPA Chbtty. 41 Mad 324=35 M, L. J. 473= 

3 L, W. 530=H918) M. W. N. 721= 
24 M. L T. 216. 

—Joint Family— Usufructuary mortgage 

of family property by facher and son— Sub- 
sequent sale of entire property by father and 
possession obtained by vendee on redemp- 
tion — Suit by son or hjs alienee to recover his 
(son's) share of property on payment of pro- 
portionate mortgage amount — Limitation 
Starting peiut, See LiM. ACT, ARTS. 526, 14i 
AND 148. 34 M. L. J. 628. 

Legal Necessity — Perforniancs of Gaya 

Sradha — Kecit^Js in deeds— Evedentiary value 
of. iSec H, Law, SCCCESSiON 

(1918) Pat. 323. 

— — Leprosy— Whether disqualifies a per- 
son from dealing with his own property or 
ancestral property for legal necessity. See 
(1917) DIG COL. 653; AlAN SINGE v, GAINI. 

40 A1L77=15A. L. J.S60= 
43 1.0.62. 

- — --•Limited o:^Qr— Decree against, when 
binding on raveraion — Arbiti'ation— Award— 
Reversionary interest not protected— Rever- 
sioner not bound. See HINDU Law, WIDOW 

22 C. W. N. 409. 
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HISDD LS.W. iEMiTSG OWHER. 

. — — Lmited owDor— Esuate of, cau ba 

created by will. See WILTj, CONSTRUCTION- 

3 Pat L J. 199 

MainieoanGQ — Arrangement for 

— Temporary in its nature — ' Liable to 
reduction —Long payment at uniform rata— *• 
Reduction of, owing to increase of relations. 
See Grant, construction. 53 I. G, 655. 

1 -^Maintenance— Arrears-^ Direction of 

courts-^ Demand when necessary- 
The Courts, in dealing with claims for 
arrears of maiutenanoa, possess a very large 
discretion to grant or withhold those arrears 
with special reteranoe to the urgent need and 
heceasities of the widow. 

As soon as the widow satisfies the Court 
that she was in want at the time at which she 
was entitled to maintenance provided that 
time is within the period of limitation, the 
Court might in any given case awajd her, 
arrears to that extent, and that would be quite 
independmr, of any demand on her part. In 
other words, while a demand is allowed to be 
2 )Ti’r}ia f acie evidence of need on the window’s 
part, it is not in a demand that the right to 
obtain for arrears of maintenance is rooted. Nor 
indeed is any demand necessary. (Beaman 
and Beaten, JJ.) Kax^basappa v. Kallava, 
20 Bom h B. 823=57. I.C. 623, 

- — Maintenance — Impartible estate — 

Junior members — No right to maintenance 
against transferee of o.state, in the absence ^ of 
proof of Special custom. See HINDU Law, 
Il^IPARTlBLE ESTATE 3 Pat- L J. 658. 

ft*—— ~«Hainteaatice — Impartible estate - 
Right of junior members— Extent of rights— 
Decree of relationship. See HINDU LAW. 
IMPARTIBLE ESTATE, 53 1. A. 158. 

— — — -^Mainienaw — Bate of — CJircurii- 
stances deiermimmj—Paprtent for a long Jime 
at a certain rate—'Prcsumiition of fairness of 
rate - 

In, fixing the amount of maintenance what 
is to be regarded is the condition of the estate 
and the number of people who have claims 
upon it for maintenance. 

. Remote relations are entitled to smaller 
amounts oi maintenance than their predeces- 
sors- :?0 M L. J. 391 foil. 

Whore the same r-wte of maiaten- 
anca has been paid for a long time in a p:irti- 
oulac family, the presumption ie that it is the 
rate to Which members of the finiilj are 
emtitlad, 'JVollis.O. J and Stisha-firi lycr^J,) 
BtJG-UTUS iMMtDY PEDDA CHJEKA U. BUOU. 

TUB Samba ^sadasiva ohikea. 

43 1. C. 365, 

. ' Bate, oi^ Discretion 

\ "of 0 wd 'ivnkrfmncQj in. 


HINDU hm. 

Under the Mitakshara law a widow and her 
infant d lughter are entitled to maintenance 
out of the properties in which the deceased 
mernbaT had a share. The rate of mainten- 
auca is always a question for the discretion of 
the Court and such discretion will be exer- 
cised having regard to all the circumstances 
afiaefeing the case. Where the Courts below 
have assessed the maintenance at a particular 
rate, the Privy Couacil will not int'^rfere with 
their discretion on appeal . [Lord B tie kmasier ,) 
RAJA Braja sundae Deb v. Srimati swar- 
NA Manjari Dei. (1918) M. W.N. 313= 
22 C. W. N. 533=57 I. C. 36. (P C ) 

— Maintenance— Right, to— Basis of — 

Right by birth— Relationship— Existence of 
property— Limits of the right. Sec Hindu 
Law, ImP;Artible estate. 55 I. A. 158. 

—Maintenance — Widow— Right to, not 

afiocted by residence away from family house. 
See Hindu Law, Widow. 

22 C. W.N. 533 {P. G.) . 

Minor— Guardian —Step mother, if 

competent to act. See X- P, ACT S. 72. 

35 M. L. J. 177. 

Minor — Guardian Lor pioperty of 

Minor mombar of joint Hindu family — No 
power to appoint. See HINDU HAW, JOINT 
Eamily. 56 I. C. 815. 

—— Minor — Partition — Inatilution of suit 
by — Severance in status efiected. Sp.o HINDU 
Law, Partition. 55 I. C 158. 

— ^Mitakshara — ■Ancestral property — In- 
heritance from maternal grandfather — Sons 
not entitled to right by birth Sec H. L^W 
Joint P.^mtly, ancestral Property. 

3 Pat. L. J. 168. 

— ^ritakshsra— Debts of father, — Sons 

liability for— Debt due under contract of 
Indemnity — Damages for breach of contract of 
indemnity— Sons liabliity for- See, H. LAW 
.Debts 5 L. W . 437= 

3 Pat L. J. 396. 

— ^Mitakshaca— Joint family — Father 

Debt due under Contract of mdemaity — Son’s 
liability for -Damages due ' by father under 
Contract of indemnity — Son’s iiacility for. 
(Mullick o-ud TkomhilirJJd MAHABUi PRASAD 
V, dim Malayan. 4 Pat. L. W. 437= 

3 Pat h. J. 393=(1913) Pat. 323 
=53 I. G. 27. 

^Mitahshara iam^ly Separated meynber 

Suit by rover ^iomrs — Proof af c/Ui.vi — Fcrm of 
Suii'^Suii in ejectment — Pedigri, ctiidentiary 
value of, ■ , 

Those who claim the property of a separated 
'deceased Mitakshara Hindu as his reversionary 
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heirs, must sho^ that they are both his nexu 
heirs and within fourteen degrees 
. Their Lordships accordingly eonremned the 
plan of an eiectment suit where there were fifty 
nine plfis, ahd nearly twenty other parties in 
addition to the persons in possession of the 
property left by a separated MitaEstara Hindu 
were joined ‘pro- forma, as being members of 
the familj , though they advanced no claim and 
the scheme of the action had been to bring 
into Court a large number of persons, more or 
less remotely akin in blood, in the hope of 
ousting the defts* in possession by a mass 
attack, and afterwards to assign the fruits of 
victory to the parties entitled by further 
litigation inter se {Lord Sumner) MEWA 
Singh t). Basant Singh. 

24 M. L T. 429=28 G. L J- 530 
=4SI.G. 540 (?. G) 

— ’^Payiiiion — Agreernmi to - separate — 

Effect of — Tenancy in common. 

Once the members of a joint Hindu family 
have agreed and declared their intention to 
hold the joint family property in definite 
shares, the family is no longer a joint family. 
It may be that no actual division of the pro- 
perty takes place, but the result of such agree- 
ment and deolarntion is that from the time it 
is made the parties thenceforth hold the pro- 
perty not as joint tenants but as tenants-in 
common {Lindsay J. 0. and Daniels A J. 0.) 
Chaubae Singh v. Bakhtawar Singh. 

3 0. L. J. 486=47 1. C 897. 


• Pariiticn — Father, righr of, to effect 

partition amjog sons and grandsons— Begis- 
traticn of deed against wishes of sons — Efiect 
of — Valid partition — Division in status See. 

: Hindu Lav, Joint Partition. 

; 23 M. L T. 3C7. 

Tcrciimi — Insiitulion of svit vy minor 


1 ^ 


Partition— Barred debt due from the 

joint family to a partnership consisting of 
some of the members — Not to be treated as an 
item of account, LiM. iiCT ARTS §7,65, 

34 M L. J. 32. 

— Partition — Co widows — Daughters — 

Death of om— Effect of - Survivorship. 

If two widows or two daughters taking 
jointly the estate of their deceased husband or 
father make an arrangement for separate 
possession and enjoyment, the armngement 
will uofc ordinarily deprive the survivor of the 
right to the whole estate or enable the ladies 
to confer a title on a third party which will 
not terminate at the latest with tho life of that 
survivor. {Richardson and Walmsley, JJ.) 
SHYAHADAS hoy CHOVDHURYtJ, KADHIKA 
Prasad chattaraj. 22 C. W. n, 846. 

=29 C L <T. 24=47 I. C. 853 

^Partition— Decree — Mesne profits 

prior to— Eight of member to See ‘ HINDU 
LAW, JOINT FAMILY, PARTITION^ ^ 

Partition— Deed of partition including 

only some items of property — Whether efiects 
diviaion of status— Intention —Presumption 'j 
^ — Construction. See (1916) DIG. GOL. 761. 
SUBBA BBDDI V ALAGAMMAL. ■ ' . 

34 M. L. 5. 896=18 M* U T. 343= 
8 L. W 84=31 1 C. 67^b=47 I. C. 552. 


— Severa^ice in status — SnhseQuent births^ 
effect of. 

A minor can either himself or through his 
guardian express an intention to dc that wb ich 
is olesriy not against his own interest. The 
institution of a suit hy a minor member of a 
Joint Hindu family for the partition of the 
family property may, therefore amount to the 
indication of an inteuticn to separate. 

The institution of a suit for partition of 
joint family property is a sufficient indication 
to separate, so that the birth of a member 
subsequent to the institution ot the suit does 
not afiact the share which the plfi, is entitled 
to receive. {Datoson Milier, C. 7. and Mullich^ 
J.) eribhna Lal JHA V. Nandbshwab JHA. 

44 I. C. 148. 

Partiiio7u — Intention to separate 

—Expressio^i of. in will — Communicaikm to 
other, if essential. 

In a Mitakfihara family any member may 
exercise" his intention without the assent of 
the oljher members to go out of the family and 
to have his share of the property; and if at any 
rate that intention is communicated to t' e 
other members of the family, there is a good 
separation. Where a member of a Mitakshara 
Hindu family executed a will which was ad- 
mitted to Probate and his brother claimed his 
properties by survivorship. Held, that the 
will having been admitted to Probate must be 
taken to be a valid document and that the 
statement in the will that there had been a 
separation was a sufficient evidence or intention 
to separate and to go out of the family. {Huda 
V) SASHI BHDS AN PANIGRAEI V. LABANY- 
ABATI DEBYA. 43 i. C. 981. 


-Partition— Mesne profits— Eight to, 

when partition entered into before suit. See 
HINDU LAW, JOINT FAMILY, PARTITION., 

7 L W. 225. 


-Partition— Mother and grandmother 

— -Eight of a share on partition between son 
and grandson— Property does not cease to ba 
ancestral property — Property does not become 
stridhanam See HINDU LAW, SteidhaNAM 

44 L C. 148. 

—Pa,rfeition— Mother— 3h5tre allotted to, 

not her atndhanam. HINDU Law 

aXElDHANAM:. . 441.0. 51, 

f 

— ^,.~PiifiiUmh^Moiher's share on partition 
Mwee^ sows — milled only 
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on actual nm^tUb-au, Moih<:7'\^ dcaili ojter 
^relhninary dc\.ree—Shfre lapses to sons. 

In a siv.i for pai’.'.iiiou, a. praliminary decrae 
was pn.sscd awa^rding one tliivd ghare, eaca Lo 
the pi£f.. the deft., and the widow of the pro- 
positus (as tho mother’s share). Tha widow 
having died before any final decree could be 
passed, the plfi. applied to the Court praying 
that^ owing to tha widow’s doath, his share 
should be held to have increased to one 
moiety. 

Held, that tha plft. was entitled to saccesd 
for, under tha preliminary decree, the widow 
took no share which he should transmit to 
her heirs, her rigut to a share accruing only 
when a partition has actually been made. 

9 W. R. 61 33 AiMlS ref. {Baichslor, A. 0, J. 
and Shah J) RAOii Bhikaji v. Anant 
Laxman. -^2 Bom 535=20 Bom L. S. S71= 

^6 I. C. 750. 

- > Pariiiion’-- PartiM pariUion — Suiijcr 

hy CO poiotmf aijaiwd alienee of one Hem — 
MainiaineihilUtj of. 

It is open to a co-paroener to sue for parti- 
tion of a single item alienated to a stranger 
by another co parcener. (Batchelor A. C. and 
Kemp, JJ.) Hakmandas Ramdatal u.Yala- 
BHDAS ShaNKARDAS. 20 Bom. h R. 472= 

46 I. C. 133 

— Par tiii Partial status '>/ other 

members — Jyesh^ahhagnm^^ right to — Minor 
eo-poTccners-I’' artltion how far hindi'ng — Extra 
share to O'Yue rnembBr — Jldinquvdime'rii of share, 
ho^o'ejfected’MothsBs right to act as guardian. \ 

K. a Hindu had four sons. The last one 
died leaving plffs. his sons. In a partition 
the family properties were divided into two 
schedules, Tha properties in one ''schedule 
were given Jto aec:)nd and third sons. The 
other was given to the eldest sen and the pill's. 
The deed of partition stated that as the eldest 
son had been managing the aliairsS as head of 
the family, one share in addition was included. 
Plfis. were minors and were represented by 
their mother as guardiim. Plfia. brought the j 
present suit for partition against the members ' 
of the first branch with whom since the origi- 
nal partition they were living in oommensa- 
lity. 

Beld, (1) that in the original partition there 
was a division in interest between the plfi’s 
branch and tha defies, branch and that thero- 
aftor they wore living only as tenants in 
common as there could be no reunion with the 
minor members, 

' ' (5) that in the partition tha eldest son was 
allotted an ^tra share, 

' {Sy that, under the terms of the partition 
A the plfis. could ^ third share of the 

. properties that were allotted to them and the 
deftg, . , ’ 

(i) .that the dlaim of the eldest son under 
t4j$ Hindu tp the AyeshiahhcifOAn having 


HlKiU L&W, PABTITION. 

I ion ; baoome obsolala. the act o£ the guaidian 
1 of nhe plffs, in assenting to such a share being 
given was not binding on them and that plfis. 
subject to the law of limitation were entitled 
to oUim a fourth of the estra share given to 
the deft’s, branch, 

(6) that the giving up of the extra share by 
tha senior branch can only be by a registered 
deed and mere joint living.- joint management 
failure to maintain accounts, incurring of ex- 
penditure in common and joint acquisitions 
would not render the extra share co-paroenary 
property, and 

(6) that under the Hindu Law, the mother 
has no right to' represent her sons in re.spect of 
joint family property except- in case of a parti 
tion between her sons and the other members 
of tne family. lAbdur Bahim and Seshagiri 
Aiyar, JJ.) VENK.-ATA RBDDI v . KUPPA 
Reddi. (1913) M, W. K. 630=8 L W. 400= 

47 I. C. 716. 

Partition — Properties omitted in 

■/rrior partition, if can be partitioned afterwards 
— Miiahshara Laiv— -Scope of. 

Cl. (1) and (2) of S 9 of the First Chapter 
of the Mitakshara refer to cases where property 
which is not partitioned is discovered after the 
partition, 

Sembh. — The provisions contained in clause 
“1) S. 9, paras 1 and 2 of the Mistaksjiara are 
not rules of substantive law but rules ’ of 
procedure. (Woodroffe and Srnither, JJ.) 
Harthur Dutta Tswari V. Bhim Banker 
Dutta Tewari. 46. 1. C. 226. 

— Partition — Ee~ opening oj — Mutual 

mistake-- Sufficient ground. 

Where by mutual mistake the parties to a 
partition included in the division certain 
property Ao which a third person was entitled 
and who got his share in the property by suit 
from the parties who had made the original 
division, held, that the partition was liable to 
bo re-opened 21 Bom. 333 ref. (Piggolt and 
Walsh, JJ.] GANESHI LAL v . BABU LaE. 

4C All. 374=16 A, L, J 339=46 I. C. 4. 

•^^Partition— Separation of one mem- 
ber, if effects a senerancQ amongst all. 

Mere speoification of shares among mem- 
bers of a joint family does not amount to an 
assertion that the family has ceased to be 
joint. 

In o^der to ascertain whether there has been 
a separation or not, the whole oircumstanoea 
of each particular case must be investigated 
and tha intention of the parties ascertain^. 

- Where after the separation of certain mem- 
bers ol a joint Hindu family, the remaining 
members messed together, kept house together 
and held their property jointly ; 

Held, that they must be presumed to have 
continued joint. {Moe and CouUs, JJ.) 
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HINDU LAW, PARTITION, 

RAMESWAR MiSSER v. SURESHWAR JIlSbER 

46 I. C. 252, 

——-Partition— Severance in status— Uni- 
lateral declaration by ma 30 i‘ co-parcener — 
Minor co-parcener— Communication to natural 
guardian, if essential. Sea (1917)' DIG. COL, 
657; AYILAMMA V. VENKATASWAMI 

33 M. L, J. 740=22 M L, T. 503= 
8 L, W 24=(1918) M. W. N. 138=: 

43 I. G 130. 

— —"Partition — Share of eldest son— No 
right to extra share— Minor' co-parcener re- 
presented by mother as guardian — Act of, in 
consenting to extra share for eldest son, nob 
binding on minor. See Hindu Law, Parti- 
tion. (1918) M W. N. 680. 

— ‘Pariuion’^SteiJ -mother t share oj. 

Under the Mitakshara Law in a partition 
between sons, the step mother is entitled to a 
share equal to that of a son. {Jwala Prasad 
and Gantts, JJ.) SUBA RAUT v. MANDA 
RaUTAIN. 47 I. G. 204- 

- — ' ' ’^Partition — Smt by alieme from a 
compaf^ener of certain items— Suit for general 
partition. 

It is open to an alienee of certain items ot 
property from a co-parcaner, to sue for a general 
partition of the family propertias in case the 
other co-parcener’s claim their share of the 
alienated property. (Batchelor, A. 0. J, and 
J.> Hanmandas Ramdayal V Vala- 
BHDAS ShANKARDAS. 20 Bom. L. R. 472= 

46 I. C. 133. 

-Partition— Suit by one member— 

Subject-matter of — Properties held by family 
jointly with strangers— Heed not be included 
in the suit. See Hindu Law, Joint 
Family. 5 Pat. L. W, 122=46 I C. 255. 

Partition— Sait for Parties — Alkme 

from fatJisy— Necessary party 

■A purchaser or mortgagee of the whole or a 
portion of a joint Hindu family property from 
a Hindu father is a proper and even necessary 
party to a suit brought by the sons for parti- 
tion' of the said property, questioning the 
validity of the transfer as against them. The 
Court is quite competent to determine in such 
suit the extant of the sons liability under the 
transfer. 

The object o! a suit for partition of a joint 
family is to determine the share of the joint 
property which is due to each co- sharer, and 
for the purpose all the liabilities of the family 
must also be taken into account. If the 
liabilities bind the whole family, the debts 
must be distributed at the time of partition- 
If, on the other hand, the debts are.contracbed 
by only one memoer and are personal to him 
and not binding on the others, they must be 
charged against the share. (Lindsay, J. O.) 

■Mahadeo Singh v. Bhawani bhikh Singe 

5 0. L. J. 193=56 I. C. 281. 


HINDU LAW, reversioner. 

— ; Partition— Wfzat constitutes — Ee- 

unior. — Burden of proof. 

Where by means of a compromise petition 
hied in a suit hve brothers governed by the 
Mitakshara School of Hindu Law efiected a 
partition of the joint family estate. 

n.eld^ that there was a commission of the 
property from the jo int to separate ovvnership. 

Once the members of a family have separat' 
ed the onus is heavy on any members who 
plead re -union. 

In order to establish a case of re*union it is 
necessary to show not only that the parties 
already divided lived or traded together, but 
they did so with the intention of thereby 
[ altering their status and of forming a joinc 
I estate with all its incidents. [Pee and CoiUts, 
JJ,) Nandlal Singh v. mussammat Bjiag- 
WATI XUmARI. 5 Pat. L. w. 127= 

45 I. C. 529. 

— Roligious Endowments — Hereditary 

archaka of temple —Status of— Servant of 
temple trustee. See LlM. aCT Arts. 102 AND 
63. 23M. L.T. 288. 

Religious oflSce— Archaka— Eight of 

females to succeed. See Religious OFFICE. 

33 M. L. J. 196 (F. B.) 

Relinquishment — Of share by one 

member of a Joint Hindu family in favour 
of some of the members, enures for the 
benefit of all the members. See HINDU LAW, 
JOINT FAMILY, RBLINQUISEMENT. 

44 I. C. 5. 

Re-union— Onus heavy on those set- 
ting up — Proof of re -union— Mere living to- 
gether, insufficient. See Hindu Law, Parti- 
tion. S Pat. L. W. 127. 

> — — -Reversioner— Alienation by widow — 
Sight of remote mala reversioner to sue for a 
declaration that gift by widow in favour of 
her daughter’s son is invalid beyond her life- 
time— Right of suit even during life-time of 
daughter. See HINDU LAW, WIDOW. 

16 A.L. J. 493. 

— ' — '—Reversioner — Alienation by widow — 
Suit to declare its invalidity by. reversioner- 
incidental declaration as to reversioners in 
title. See SP. Rel. Act S. 42, 

34 M. L. a. 67 (P. C.) 

Reversioner— Caveat— Right of remote 

reversioner to enter caveat and contest the 
suit, if immediate reversioners keep quiet. 
See Will, Probate, . 27 G. L. a. 320. 

— Reversioner— Compromise of disputed 

claims to*inberitanoa with widow— Reversioner 
taking the- benefit of compromise, debarred 
from asserting reversionary rights ouideath of 
widow. See HINDU LAW, Widow. ^ 

' 55 I. a. 118 C.) 
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HINDO Law. .EEYEESiOSLE. , I 

— p^gv^rsione" — DQ-rea against liinifcad 

ownat-Baveraionary estate act properly I 
protaoted-Baversionar not bound Srr HINDU 

LAW, WIDOW. 22CW. W. 409. a 

-.——Keversioner— Interest of a spes sue- 1 
cBSsiouis — 'Contract relating to or dealing witti 
null and void. T. P. ACT.^8,^6 _ 

RffVBT ^0 su6 foT d^clcti c 

tion tm gift by ^oidoto u invalid^ EemoU t 
reversmier not entitled to stie imray oeca^^se tJie 
pj'eiiUTnptive Tevevsionef is o> ininot. ^ 

The right to maintain a suit, that a gilt ; 
urads by a Hindu widow in possession of her 
husband’s estate as heir, is not binding on tns . 
reversion does not belong to any one having a 
possibility of succeeding to the estate of in- 
heritance held by the widow for her life; as a 
general rule the suit must be brought by the 
presumptive reversionary heir. It may be 
brought by a more distant heir if those nearer 
in the line of succession, are in collusion 
with the widow or have precluded themselves 
from interfering. The minority of the pre- 
sumptive reversioner does not enable a remote 
heir to bring such a suit. (P‘iggott a7id 
Wdsh W Gumanan Jahangira. 

40 All. 518=16 A. L. J 466= 
46 1 C 186. 

— Reversioners — Suit Delay in 

Buit-No estoppel by acquiescence. (^17) 

Dia. COL. 660; BHAG MAL 

DAS 11 P‘ R 1918=126 P. ifl? R 1917— 

-Reversioners suit by ' one of 

: recover lands alienated ^7 ^ 

reversioners jemed as deft — OSer by fatter m 

written statement to pay oourt fee-^^^^^ 

led to a share— Procedure. See 

WIDOW, ALIENATION. 35 M, L* J. W- 

-^Reveraioner suit by set to aside aliS' 

nation or adoption by widow-Ropresentative 
character of reversioner’s suits. 

Arts. j20 and 125. 35 li* j. n/. 


Sanyaaam-“i?^w^^''^iaiio?i of ihe world 

^Whai constitutos-^Burd&n oj proofs 


Where it appeared that in 1838, the plS. 
tnortaged his share in the house and left the 
village, that he then ' adopted a life of an 
itinerant mendicant and attachau hiinsmf as 
chela to» guru, that he. never re visits his 
village and that he had not married; 

)J3oUy that under the circumstances ^ ■ 
fereace was: not unwarranted that- the pin, imd 
renounced the world and abandohed his 
property and that the burden of 
I'the contrary was on the plS. a^ he had fai^d 
" todisoha^ge 0* 

Dw, J.VLACHMAN.G^ V.'GOPL 

18 P. W. R. 1918= 43 1. C. 167 


HINDU LAW, SUCCESSION. 

SalDacquisition — Gains ot learning — 

1 Maintenance and general education out of 
I family funds —Absence or special trammg for 
a profession — Acquisitions of member not joint 
family property. See UiNDE LaW, JOINT 
Family, Self -acquisition 

22 C, W. N. 377 {P C.) 

S ir idha n a m —Partitio n — Share allot t - 

ed mother and paternal grandmother— Share 
does not cease to be a^westral property— Peverkr 
to f O'ln ily * 

According to tbe Mithila School of Hindu 
Law a paternal grandmother is entitled to a 
share of the partition of the joint property 
between her son and her grandson. Such 
share, however, is not her stridhan, and on 
her death goes back to the estate from which 
it came, 

The mother or gandmother’s .share on parti- 
tion is t iken in lieu of maintenance and on 
her death reverts to the general estate and 
does not cease to be ancestral property. 
(Miller C J. a7id Miilliclc, J.) Krishna Lal 
JHA V. NANDESHWAB Jha. 44 I. G. 14S. 

I Stridhanayn— Share aPotied to mother- 

' 07i partition, 

: Obiter.— A share taken by a mother on a 

partition of the family property between her 
sons will not be her stridhan. 

\ It will devolve after her death upon all the 
I heirs of her husband. (Drake Brockmmi, 

^ J. 0.) VlNAYAE Rag v Lasman. 

■ 14 N. L. R. 56=44 I. C 51. 

... — Stridhanam — Yautaka and Ay^utaka 

^ Successio7i— Sons, maiden daughters and 

^ unmarried daughters. 

*' The burden of proving that the property 
which a Hindujady purchased long after her 
marriage was her Yautaka prop'jrty, ^ because 
the purchase was made from a special- fund 
obtained during bar nuptial ceremony, is on 
^ the person who assert^ it. 

7 To the Yautaka property, left by a Hindu 
female the sons and the maiden daughters 
1 may be entitled in equal shares, but the 
married daughters are postponed to the sons. 
{Bichardson and Beachc^'oftf JJ .)DblalUNEY 
V, PBANHAEI O-UHA 

22 C. W. N. 990=45 I. C. 879. 


_ — , — ^Succesdoh — Bandhus— Benares School 
— Sister* s son a^id fathe^'^s sister^ s so??'. 

‘ The general principle about _ the succession 
of the bandhus under the Benares School of 
Hindu Law is that the neater in consangumi^ 
exbludeu the more remote and that under the 
Mitabshara at leasts the order of succeesion, 
doeu uot follow religions eiheacy. A si^et s_ 
eon therefore is superior to the, father .9 siefeers 

son though both arc aimts Sandte or cognate^ 

',cjf the propoahufi- 
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The position'of a .step-sister’s son cannot bo 
distinguished from that of a sister's son in 
the line of heirs, A father's daughter’s son 
being nearer in consinguiuity than ohe son of 
the grandfather’s daughter the former succeeds 
in preference to the latter. 3 Bom. 3,5 '-i and 
36. Bom 120 rel.^ (Stetnyan, A.J.C) GANNO 

V. bbni 

14 N L. R. 82^43 I C. 943 

— Succession-^Bmidhus -Maternal uncle 

and sister’s daughter's son— Preference beiieccri 


j HINDU LAW. SUCCESSION. 

The prorerfcy of a dancing girl Vfill pass to 
^•er female issue Sr't and then to her male 
issue. 

I' 3 devolution is by custom similar to the 
devolution of Stridhanam. 

Bonsenuantly. a daughter’s daughter suc- 
ceeds to such nroperty in preference to the 
son 5 M. H. C. U 161 foil. {Bakev^ell and 
Phillips, -Cf ) N.\G.\LI^'GAM PiLLAI v- 
VADUGUN'ATRA ASAST. 24 M. L. T. 81= 

45 1 0 672. 


— Mitahshara law, 

Seld, by the Full Bench 


{Miller 

Imam J. dissenting) under theMUak.-^Lara law 
the maternal uncle of the last- mala owner is 
preferred to the sister’s daughter’s son as heir 
to the estate. 


Succession — Females — Eeliwious 

avM j oiSca — Arcbnka — Eight to succesd See 
Religious Office 35 M L. J. 196 (F. B.) 


Ftvzales —U ncliastiiy — 


Succession 

Disr/uciUfication 

The rule as it obrains in the Bengal School 
or Hindu Law is that any female Vvho was 
unchaste before the succession opened out is 
excluded from the inheritance {Fletcher and 

V. 


Tests of the Hindu law critically examined 
and discussed, 6 UaL 119, 42 C. 37 A. 

601, 29 M 115, 20 M. 342, 18 M. 193, 30 M 
406, 26 E. TiO, 6 C- L. J, 190, 33 A. 416, 12 

5l. 1. A. 39 7, 3 A L, J. 461, 6 M. H. C. R. i Huda, JJ.} SRIMATI Ra.TABALA DASI 
278 reviewed. (Miller^ Q, J., Mullick, Jwala I Shtama Chae.aN BANERJEA. 

Prasad, Imam and Thornhill JJ.) UmaSHAN- 1 22 C. W. N 566=45 I. C. 714. 

EAR PRASAD PARASARI V, MUbSAilMAT j 

NaGESwARI KOERt 3 Pat h. J. 663= i S'jcccssion’^ Gotroja Saxdnda — Liviits 

48 I. C. 625. ; cf Tclaticnship — Widow cf Goiraja—Tiinht to 
inherit in Lerar. 

Under the Bombay School of Hindu law 
which is also the Hindu lex icoi in Berar, the 
widow of a gotraja i> herself a got raja. 2 
Bom. 333 ; 5 Bom. 110 ref. 

In the order of succession a female gutraja 
sapinda is po.5tpoiaed to all mala gotrnja 
' sapindas in the sime line as her husband, but 
' she has precedence over a male in a remoter 
' line. 24 All. 128. 13-3 : 16 Bom. 716 : So Ec-m. 

; 339, 6 N. L H. 39 ref. 

! P:aeh line oi sapindas Heaving aside lineal 
' descendants and ascendants of the propositus) 

I includes all males within the limits of gotraja 
i relationship lineally descended from the same 
I ancestor common lo them and the propositus, 
; u. f?., the gran diet bar’s line and the great 
i grand- father’s line. [Stanyon, A. J. C ) 3 ADAS* 
i IIEO V. JATKRISHltA. 

: 14 N. L. R. 6=43I.C. 473. 


— ^Succession — Bmdhu — Sister's sen 

— New a9id Inconsistent defence if and 
2 uhen ca7i be raised at late stage— Benami-- 
Proof of quantum— EecUah in docutnt7iis - 
Bvidentiary— Value of, 

A sister’s son ia a bhinna gotra sapinds 
and is therefore a handhu The term ‘ bandhu' 
has been defined in the M^itaksharaa.? a bhinna 
gotra sapinda, that is to say, sprung from 
a difierent family but connected by common 
corporeal particles, or by cjnsanguiniiy . 
{Boeand Qoutts, JJ) Babu BISHEXDAYAL 
Singh v. Musst jaisesi kuer 

(1918; Pat. 323=43 I. C. 746 


— — Sueccssion—child en centra sd/uarc — 

Adopted son— Son of adopted son in the womb 
-T-Status of the son— Rights only in the auo^ t- 
ive family* iSct? HINDU LAW, Adoption 

20 Bom. L. R. 703. 


——Succession - Daughter’s eon— Position 
of— Rights to property of maternal giand- 
mother. See (1917) Dig COL. 661 ; EISH 
WANATH . PROSAD 3AHU v. GA-TADHAR 

Prasad Sahu. 3 Pat. L. J. 168= 

3 Pat. lu W. 286=(1917) Pat. 356= 
43 I. C 370 


i- Succession— • Daughter’s sons, posi- | 

tioG pE. Se'c Hindu Law' J Joint Faaiily j 
anoesxrad Peopert, 


Succession— ilitakshara law — Exclu- 
sion from <;hare of family peeperty— Permn- 
n?r)t blindness afrer birth — Ko bar. See (1917) 
DIG. COL 630 GUN-IESHWAR JiUNWAE -V, 

\ DURGA PBA6HAD SINGE. 45 Cai. 17= 

22 C. W- N. 74=26 C. L J 557= 

' 16 A, L. J 1=20 Bom L. R. 38= 

i 34 M. L J. 1—22 U. L. T 403= 

(1918) M. W. N. 16=7 L. W. 94= 
42 I C. 849=44 I. A. 229 (F. G.) 


^Succession — Rules of, not to be altered 

3 Pat. L. J- 168. i aereement of parties. Sec Grant. Oos- 
/ isiRUCTION. 47 1. C 402. 

' — - — Succession— Dancing: girTs properin i , , , 

■■■■r-Sem and daughter— Daughier's daugMer if I Sucoeasion-Siatet a aoa ana gtaadwa 

• tn „rm I whsfchaT bsudliUS. See (iS17) DIG. OOt.; 6u6, 
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BET^G BhAGWAN IMS. 

11 P. K 1913^123 P. W. R. 1917^ 
ail.C. 636. 

— •‘SuceesBidU- So.vianadcJvas, idIio are-^- 

Strict frooj of relaiionship e&se^itiol. 

The agnatic relations of a deceased .Aindu 
even beyond the ISfeh degree may be regarded 
as his samanodakaa provided the agnatic 
relationship is clearly established. 32 A 534: 
dist. It is only on strict proof of such relation- 
ship that a near bandtm like the sister’s son 
will be excluded. iHattigan,^ C.J» and Shah 
Din, J.) Hira Singh Vir Singk. 

47 P. R. 1918=20 P W. R. 1S1S= 
43 I C. 460. 

— Succeasion— Sanyasam— Essentials of 

— Renunciation and abandonment of property 
■ — Proof of, essential. See HINDU BAw, 
SANYASAH. 43 I. G. 167. 

-Succession^ Sister, step^sisUr'^Benares 

school. 

The special rule under which females 
succeed in Bombay haa^ no application to a 
case govemed by the Mitakshara as interpreted 
by the Benares School where the principle is 
that a female does not inherit unless her 
claim is supported by a special rule or she is 
expressly placed in the table of succession. 
Under the Benares school of law, neither a 
sister, nor a step-sister, nor a step-mother is an 
heir. (Stanton, A. J. C.) GANNO v. Beni. 

14N. L R. 82=43 I. C. 943. 

Succession-^Widoiv — Re -marriage — 

Effect on her right of s^iccession to property of 
son dykvQ after re-marriage. 

A te-marriedHindu widow is entitled to 
succeed to the property left by her son born of 
her first mandage; the son having died after 
the re-marriage. 

^0 obiter dicUtm ^0 the con trary effect in 
11 N h. R. 116, 3 C. P, h. U. 95 and 6. N, L, 
E. 171 not foil {Drake Brocko.an, J. 0 ) APA 
V. Daxudta. 14 N L. R 149=47 I C. 647, 

* Succession— Widow — Unchastity cf, 

during husband’s lif e-Oon ionation by husband 
—Nio bar to suooeasion on his death. See 
Hindu Law, widow. 16 A. L. J, 91= 

43 I. C. 563 

— — — ccessio7i-Widow-V' ichastity- ~ Condo- 
naUoncf by husband-— No bar to succession on 
his deadh. 

A Hindu vWidoW' who had been living in’ 
p^ce and h^tnnny with her husband at the 
time of his death and had obtained possession 
of his estate, ia not to be divested of the estate 
on the mere ground that an adulterous aot was 
camndtted by her many years prior ^ to her 
husband’s -death,.. {JSiggoti' and Wahhf JJ.] 
Radrbt Lax. v. bhawanlram. 

40 All. 178^16/5,. X-. J. 91=42 I. C. SS3, 


Suira — Who is —Test of— iNbn-Hin 

du cannot be a Sudra.S^e HINDU Law, Caste. 

44 1. C. 435. 

— Surrender by widow— Registration — 

Necessary— Document if in writing must be 
registered See HINDU LiW. WIDOW SURREN- 
DDR. 34 M. li. J. 229. 

UncliastUy of a Hindu woman whether 

severs relaiionship — Sitccession to property of 
unchaste woman. 

Immorality on the part of a Hindu woman, 
does not sever the tie of blood relationship and . 
there appears to be no rule of Hindu law which 
would prevent the blood relations succeeding 
to her property op her death. 

Held further, that thi.s mode of succession 
i was also consonant with Justice, equity and 
good conscience, {Lindsay, j. C.) SatisH 
CHANDER MUKERJI v PANBIT MAHABALI 

Prasad. 

21 0. C. 272 =48 L C. 750. 

“Widow— Acquisition from savings of 

life-estate — income — xtoretion, no presump- 
tion of. Sec (1917) Dig Col. 663. Babu 
Shiv Saran Lal v, Maharaja Kesho 
Prasad Singh. (1918) Pat. S6= 

3 Pat. L. W. 302=42 I. C. 122. 

Widcio — Acquisitions out of income 

of the estate, if part of the corpus of the estate— 
Intcniimi. 

Property acquired by the widow out of the 
income of the estate became part of the 
corpus of the estate where it appeared that her 
intention was to treat the purchased property 
as part of the original estate. 10 G. 432 ; 14 
Cal. 3<7, 393 ref. {N , B. Chatterjee mid 
Smither, JJ). UPBNDRA Kl SHORE IVfANDAL 
V. NOBO KISHORE MANDAL. 

23 C W. N.64. 

Widow— ^Adoption under authority 

from husband— Right of adopted, son to set 
aside alienation by widow prior to adoption, 
daring her life-time- See (1917) DIG. COL. 663 
Vaidyanatha SASTRI V . savitei ammal. 

41 Mad 75=33 M. L. J. 337=22 M. L. T. 

275=(1917) M. W. N, 653=42 I.C. 245. 

fFicZcMO — Alienation by— Consent of 

reversioHier — Effect of on partial alienation— 
Presumption of necessity from— Consent of 
reversioner* 

The Full Bench in 46 Cal. 73l has decided 
that the doctrine of relinquishment and 
acceleration cannot apply to partial transfers 
by a limited owner, which can be supported 
only by legal necessity. The consent of the 
nL^xt reversioner is merely strong presumptive 
avidance of the necessity. 17 G. W. N. 1052. 
rof, . ■' 

: The ii propriety of an alienation with the 
onsent <s£ the next reversioner msj tome in 
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I HINDU LAW, WIDOW. 


ouestion not only with reference to the I There must be a clear proof of real conseni, by 


conduat of tbe widow, whether or not she wad j showing that the consent was given with a 
iuEtihed by nec'^ssifcy, but also with efereuce knowledge of its effect unon the interest of the 
to ihe conduct ot the next reversionei whether persnn wbo gave it and that there was an in- 
or not his conduct was honest. If in the ah- teiligent intention to consent to the pr^^duction 
gence of legal necessity he engineered the traU' of that effect. {Lindsay, J. C.} JBALWANT v- 
saction to suit his own ends and for his own DAT. 44 I C* 614. 

imroediate gain, his consent would lose all j 

virtue. The transaction would stand no higher —widow — Alienation of husband's 
than a partial alienation in his favour and estate for purchase of o'iher property —Aliena- 
would have to be judged from that stand point, tion for benefit —Validity — Test. See HINDC 
Nevettheiess, whatever might be said of the LAW, JoiKT FAMILY. 23 M. L .T. 255. 

conduct of the widow or the next revisioner, 

the transferee, if he made duo enquiry and Widow -AUefjation—Ijm^a. granted to 

acted feowrt would still be entitled to the merger of her estate iQ years hefore—Value 
benefit of the equitable rule laid down by the j^^citals of legal necessity in the deed-^ Alie. 
Privy Council in 6 I\I I. A. o93 and now reversioners apart /rom 

enacted in S. 3i of the T P. Act. Kor would ^2 necessity. 

the antecedent mismanagement of the estate , , . , ■ i- 

afiect him unless ha was in some way a . ceci^ls of le^i necessity in an aiiena- 
contributory party thereto. iBichardson and tion by a Hindu widow mada more than iO 
Waim-dey,JJ.) SeyauadaS Roy Chowdeory years belora suit cauld not be given tbe weight 
c. BADHIkA PeosaD CHATTBRJI. attached to similar recitaia m it C3I.I86 mas- 

22 C W JSf S55= scuch as in this case evidence was available 
29 C L «J. 24=57 1. 0.853. as to the pecuniary condition of the estate at 
the time of the alienation and it was made to 

Widmo^Alianation of husband's estate ® managed the estate for 

hy—Sliit by one of two reversioners for recovery widow. 

0 / the property — Other reversiofter impleaaed Seld, on the evidence, that the alienation 
as defendant— If entitled to a decree jor a share ^ permanent Ijara, was not made 

— offer to pa>y cotirt-fee in ivrittm siatern-ent necessity nor was it binding on the 

— Effect of— Procedure in partition suit, if reversioners apart from legal necessity as being 
applicable for the benefi,t of the estate”. 50 Mad. 709 J 

rlfi sued the first deft, to recover his half P 0. 33 Cal, 834; 41 C 793 P. C.; 20 C. W, N, 
share of property alienated to the latter by a fill) considered. 

uidow whose husband’s reversioners plfi and hii 


wil036 liU.Sl33<Iii 4 ES7^6rsion6i-S pl2 I -I /I / If ' A v 

the second deft. ware. The Snd deft, made no I Seli also, that the teversioners did not by 
attempt to disclaim bib position as a deft, but getting themselves substituted as the legal 

tail VP « nf the widow in a suit for 


roKinWrSrsTaVent to pay the — |-,-itfor 


necessary courc-fae in case a decree should be « 
given for his share purposing apparently to J 
follow the procedure open to a co -sharer deft. < 
in a suit for partition of joint property ; 

Bold, that the scope of the present suit was J 
different from that of a suit for partition and 
that it was not open to the Court to ^ give a 
decree in favour of the 2nd deft, for his scare < 
of the property. {Oldf ield and Bahetoell, -) 
APHiEARi VlSHNUMoETHIAYTA d.AUTHAIY- ^ 

-yA. 35 M. h. a. 153=47 I C. 533, 

— Widow— Alienation -Consent of remr- [ 

sio-mr — Becessitp, presumption of —Attestation i 
in if amounts lo consent. 

Wnere the consent of the nearest reversion- A 
ers for the time being, to an alienation by a j 
Hindu widow, is proved there is a strong 
presumption that there was legil necessity m 
fact, or that the alienee acted with circum- 
spection and made inquiries which induced the 
honest belief that such legal nei^ssity did in 
fact exist, anu the alienation is valid aud 
binding on the actual: reversioners if the said 
presumption is not' rebutted bj very cogent 
proof. ' ■ * 1 

' Idere attestation .of the deed, of transfer is 
, not sufficient proof of consent to the alienation » 


arrears of ijara rent which had fallen due in 
her life-time did not ratify the ijara (W’, 
Clidtterjee and Smither, JJf) IJPENDEA 
KISHOBE MaNDAL V. NOBO KiSHOEE MAN- 
DAL. 23 G. W- N. 65=48 I.C. 993. 

Widow— Alienation —Legal necessity 

Onus— Recitals in deed— Efiect against third 
parties -* Attestation by reversioner — No 
estoppel against or implied consent -Delay in 
prosecuting appeal— Costs. See H91fi) DIG. 
COL. 7791 NANDA LAL DHUB BISHWAS v. 
Jag AT KISHOEE ACHARYA CHOWDHRY. 

54 Cal. 136=34 M. L. J. 563=20.M. L X. 335 
=(1915) 2 M. W, H. 336=3 h. W. 448= 
• 48 Bom. L. R. 888=25 C- L J. 487= 

44 A. L. 3. 4103 r21C. W. fi 223= 
; 1 ^at. L. W. 1=36 i. C. 520=43 I. A: 251= 

10 Bur. L. T.177(P,C.) 


Necessity 


^Widotu — Almiation-^Legal 

Becitals, mUie of. 


Becitals in a document are not always 
suffiicient to prove legal necessity, {Boe and 
Coutts, J/.r BALM.BISHEN DAYAL SINGH 
5;. Mt. JAIBAI KGEB. 

(1918) Pat. 323=48 I. C. T48, 
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Widow — A lionrdinn-"NeCessary purpose 

Expenses of pcrforoning Gaya SiLradh—Neces 
sity to borrow fuwds 

Tbe perform^^noa of the gaya f hrti.dh is a 
legal oeaes^ity which will justify an alienation 
if it is shown chat the expanses of the Shradh 
could not have beau met ouc cf the funds in the 
hands of the widow. (Roe and Coutts, JJ) 
BABU BISHENDAYAL ^INQH V, Mt. Jaiseri 
KUBR. 

(1918) B&t 323=^8 I, G. 755. 

Widoiv — Alieuedion — Necessity — Cost 

of Utigatm. 

Per Imam, J, Costs of litigation are a 
recognised head of necessity, but the po^^er to 
borrow for that reason is not unlimited. 
See Rairadha Krishna v naubai'an Rai. 

3. Rat L. J. 522=56 I- C. 627. 

^Widow — Alumiion — Necessity-Debts 

of husband under take7i to be discharged by a 
third person with consent of creditor — Debts 
mtsopaid— Alienation for discharging those 
debts if valid. 

Where a Hindu widow in possession of her 
husband’s estate as heiress executed sale 
de^s to third persons in lieu of her husband’s 
debt which has been agreed to be discharged 
by a relative of the husband, with the credi- 
tor's consent but the obligation was not 
fulfilled by the relative, held, chat since the 
date when the liability to discharge the debt 
was undertaken by tbs relitive, the debt had 
ceased to be the debt of either the husband or 
the widow, and the nou- fulfilment of the 
obligation would not revive the debt so to 
make it a good consideration for the alienation 
of the property. {Richards^ C. J. and Banerji, 
NATEH V Hussamat tulsha. 

. 16. A. Ii J. 513=561. 0.728. 

Widoii) — Alienation — . Necessity — 

Mainiemnce of mdow. 

A Hindu widow is not bound to incur debts 
lor her maintenance. She may, if it is more 
to the benefit of her husband’s estate, sell a 
portion of it. instead of mortgaging the whole, 
to defray her maintenance expenses. (Ghitty 
and Smither, JJ ) KULAK Chanbra DaS v. 
KULA Ch.andba Has. 56 I, C. 269. 

' — Widov7 — Alienation — * Necessity— 

Perrndiient lease bv widow to pay off usufruc' 
Juary 7ncrigage — Validity of. 

A permanent lease granted by a Hindu 
widow for a premium and an annual rent for 
the purpose Oi paying off a Usufructuary mort- 
gage executed by her husband is binding on 
' ' Abe reversion ers. {Fletcher and 3uda, - JJ } 
Baikuntha Hath Sabkab v,- Batish 
\BBANBBA BEUSAN * . 53. 1. C 876. 

* idm^ANB^iph-^NecessUgfi prcqf of 
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Under the Hindu Law, the onus of proving 
the necessity for a loan contracted by a 
limited owner is on the lender and to dia- 
charga this ourdeu he mu t show not merely 
that the object for which tbe money w-'S 
required was a legitimate one but also that 
the funds available to the limited owner were 
insuflioient. If the creditor fails to prove 
legal necessity, he oan succeed nevertheless 
by proving he made proper inquiries and was 
honestly satisfied that such necessity existed. 
{Mille^y C. J. and Imam, J.) RaI EaDHA 
Kishan Rai v. Nauratan Lab. 

3 Pat h. J 522=56 I C. 627. 

Widow— Alienation — Necessity, proof 

of— Recitals, value of. 

Where a conveyance had been executed 25 
ye its before the instifcufcio 'i of the suit recitals 
made at or about the time of the conveyance 
might be accepted as proof of the existence of 
legal, necessity. (Ckap^nafi Atkinson and 
Imam, JJ ) RAM BAHADUR V. -iAGEE NATH 
Prasad. 3 Pat L. J. 199= 

5 Pat. L, W. 377=(i918^ Pat. 181=:r 
55 1. C. 759 

. — Widow— A lienoMon — Necessity- Proof 

of — Inquiries by loider, extent of — Neces^ 
sity brought about by mismanagement to which 
lender is not a z^^'^ty-^Fffect of. 

Where a loan is advanced to a Hindu widow 
for legal necessity, the lender is not bound to 
: ascertain how the necessity for the loan was 
I brought about. Even if it is found that the 
I necessity arose owing to the mismanagement 
of the estate by the widow the lender is entitl- 
ed to recover the loan, unless it is shown that 
he acted mala fide. 

Where the^ecessity for the loan is apparent 
the lender is not required to make any parti- 
cular enquiry about it. 

A creditor who advances money to a Hindu 
widow for legal necessity at a "high rate of 
interest is not entitled to recover interest at 
that rate, unless he explains why that rate 
was fixed. In such cases the creditor should 
be allowed a reasonable rate of interest. 
{Lindsa.y, J. C.) HWARKA Prasad v. Pbithi 
Pal BINGH. 5 0. L. J. 271=57 I. C. 106. 

AVidow—AUenation —Necessity, proof 

of— Lapse of time, effect of — Absence of reci- 
tals in sale deed — Effect of. 

Persons holding under deeds of transfer 
executed by a Hindu femUe long before they 
are chadlenged, cannot be held to any very 
strict proof of legal necessity. Tbe court can 
assume its ; existence^ from oirouinstantial 
evidence.' ■ , ' ^ 

- Where money is advanced for legal necessity, 
it is not. essential that tbe deed eviuenoing the 
. transaction should recite that fact [Lindsay, 
J,iDA %k3 BAHADUR HAH 4?. BINDB&HRI. ^ 

60, L. ^^.21$=56i.C 315. 
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— — — -Widoiv— Alienation — Necessity — 
Wido 2 o in possession under a partiiion — Propri- 
ety oj alienation to be judged with reference to 
whole value of property. 

The propriety of an alienation by one of ; 
several limited owners of a portion of the pro 
party in her separate possession should be 
determined with reference to the separated 
portion in her possession (Pichardson and 
Walmsley, JJ.) Shyamdas RO'Y CHOWDEURY 
V, Radhik Prasad Chattaeaj. 

22 C. W. N, 8$6=29 G. L- J. 2?= 
47 1. G. 853. 

Widow — Alienation of property in- 

lierited from father— Right of husband^ s coh 
laterals to question. 

In regard to property inherited by the 
widow from her father the collaterals of her 
deceased husband, as such, have no locus 
standi to contest bar power of disposition. 
{Shah Din,, 0. J and Le RossignaU Jf RamJI 
Das V durga Pabshad 

6 P. B. 1918-=45 I. C. 90. 

■ Widow— Alienation — Reversioners 

ioiuing in subsequently estopped from setting 
UP title to properties conveyed. See ESTOPPEL, 
Hindu Reversioner. 28 C. L. 3. 123 

< Widow— Alienation — Reversioner, 

right of, to sue for declaration of inval dity of 
alienation beyond the life-timeof the widow — 
Right to sue belongs only to the presumptive 
reversioner except on proof of collusion with 
widow — Minority of nearest reversioner not a 
ground for allowing remoter reversioner to sue. 
See HINDU Law, REVERSIONER. 

16 A. L. J. 465. 

— -Widow-^Alienation—Su^ii to set aside 

by remote reversioner when daughter it alive — 
Gvjt in favour of daughter's son. 

It is open to a remote reversioner to sue 
for a declaration that a gift by the widow to ' 
her daughter’s son is ot no efiect after her 
death, even though the daughter herself was 
alive at the date of the suit 31 All 207 foil. 
{Richards, 0. J. and Baaerjea, J.) JAINT. 
SINGH n, GOSAIN. 16 a. L J* 493 

=46 I. G. 85 

^^---Wfidoiv— Compromise— Bstaie confer 

red by — Restriction on alienation-^ Limited 
estate- \ 

Where a compromise deed entered into 
between a Hindu widow and her husband's 
reversioners provided that if the widow made 
any transfer or created any incumbrance, it 
would be null and void and that there would 
be no injury to the title of the reversioners 
Reid that the oompiomise gave the widow 
the rights of a Hindu widow in bar husband’s 
estate. {Jwala Prasad and Coutts, JJ) 

Rama Singh v, habakhbhaei singe 

47 1. 0.710, 
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Widow — Ccr/ip^romiso — Reversioner 

party to — Taking benefit of compromise — Bar 
of reversionary claim, 

A Hindu who was the last surviving male 
CO- parcener of a joint family governed by the 
Mitakshara died and tbereupon his sister’s 
son {the appellant) and other members of the 
family disputed the right, of the widow of the 
deceased to succeed to the property left by 
him. The appellant was a party to a compro- 
mise made in 1892 by which the property was 
immediately divided. He did not take a share ^ 
under the compromise, but he was thereby 
recognised as the adopted son of another de- 
ceased uncle whose widow took a share, and 
in 1898 obtained by relinquishment possession 
of the share of the property allotted thereby 
to her. In 1912 the widow of the original 
holder died, and the appellant and his brother 
claimed the entire property as reversioners : — 
Bild, that the appellant having entered into 
and taken the benefit of the compromise, was 
precluded from claiming as reversioner {Sir 
John Edge ) Ranhai Lal v. Ebij Lal. 

40 All. 487=33 M L 3 489= 
16 A. L. 3 823=22 C W. N. 9l4= 
8 L. W. 212=(4948) M. W. N 7C9= 

I 24 M. L. T, 236=28 C. L. J 394= 

i 20 Bom L. R. 1148=5 Pat L. W 294= 

! 47 I C. 207=45 I. A. 118 vP. C.) 

-—Widow— Compromise by when bind- 
ing on reversion — Family arrangement. See. 
(1917) Dig Col 668 ; ANUPNAEAIN SiNGH 
V. MAEABia Prasad Singh. 

3 Pat L. J. 83=3 Pat L W 295= 
42 I. C. 95. 


Widoiv— ‘Compromise of litigation — 

Binding on reversiem in the absence of proof of 
collusion— Onus. 

A Hindu widow is entitled to compromise a 
horn fide claim against the estate if the com- 
promise is made for the benefit of the estate 
and not for the personal advantage of the 
widow. 

Where the reversioners seek to set^side such 
a compromise, the burden is on them to show 
that the compromise was entered into by the 
i widow coliusively for the purpose of con- 
[ ferring upon herself a benefit at the expense of 
the estate, [Roe and Jivala Pra&ady JJ.) RAM 
3UMRAN PROSAD V SHY AM EUMARI. 

47 1. C. 697. 

— -Widow — Co- widows— Partition - Dea^^ 

of one--SurviYorship^ operation ot See 
HINDU LAW, Partition. 22 C. W.,H. S46. 

Widow — Decree . against— Rinding 

nature— Revzrsimver — Aioard — Cornpyomise 
decree, effect en. 

A deorea fairly obtained against Hindu a 
widow binds the rsvaisionecs. The principle 
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does Dofc apply either to a compromise or an 
award decree. The above limitation of the 
principle has been founded upon the necessity 
of determining in each caa© v\hetber the decree 
can be properly sa d to have been f iilv 
obtained against the widow as representing 
the whole estate including the rights of the 
eversioners, and upon the necessity of proceed- 
ing with special caution where tjie decree is a 
compromise or award decree on the same 
grounds upon which it has been held that 
legal necess ty must definitely be proved in 
the case of purchases from Hindu widows and 
that transactions must definitely be shown to 
have been explained and fully understood in 
the case of purdah ladies. {Heaton and 
Hayward, JJ.) Kama Santo v Daji. 

20 Bora. L. R. 947=58 I C. 125 

» — -Widow—- Deere 0 against, binding on 

revenion- 'Fair and bona fide contest. 

Where in a suit on a mortgage executed by 
the last male owiifr, the mortgagee obtained 
a decree for fortiosuro against the widow. 
Held, that, inasmuch as there had been a fair 
trial between the widow and the mort- 
gagee and the widow had done all that she 
could to protect the property, the decree in 
favour of the mortgagee pat an end to the 
original owner^a proprietary rights and conse- 
quently to the reversionary right also. [Lc 
Bos^gnolsJ>) DUNI CHAND t?. THUNIAN- 

54 P, h R 1918=32 P.W R 1918= 
43 I. C. 623 

— Widow — Decree against when binds | 

estate— Sale in execution — Auction-purchasers, | 
title of, if defeasible by actual reversioners 
after death of judgment-debtors— Fraud in 
securing decree, effect of. See (1917) Dig, 
COIi. 669; GANGA NAEAIN DUTT V. INDRA 
NABAIN SAHA. 22 C. W. R. 380=25 G. L. J 
391=35 I. C 49. 

• — TVidmV'-- Decree against in suit by her 

disclaiming the validity oj—Adc'jationmaiie by 
her under -a deed oj atithorHy'—Hoio far binding 
on reversioyiers—Beyresentotion oj trie estate by 
the widen/}-- Estoppel against widow-— Effect— 
Suit by reversioner on death of widow— Wliether 
Res judicata rule of , applicability of 0. 
P. Code, S. U. ' 

Where the estate of a deceased B'indu has 
been vested in a female heir a decree fairly 
and properly obtained against her in regard to 
the estate is. in the absence of fraud or collu- 
sion, binding on the reversionary heir; and 
. where in a suit the merits arc tried and the trial 
Js fair and honest a Hindu lady ■ does not cease 
to be so qualified merely owing to a personal 
disability or dieadvantage as litigant. 

' A suit by a Hindu widow for a declaration 
that ahe bad net validly adopted the deft, as a 
fcon to her deceEteeu husband was dismisaed by 1 
the court in India on the ground that by her 
■g >v n Aot'fi- she was ‘ ' personally eatc^i^- from f 
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denying the validity of the adoption. The Privy 
Council affirmed that decision and also held 
that she had authority from her deceased 
husband to make the adoption in question 
and that the deft, had been validly adopted. 

On the death of the widow the next reversioner 
sued to eject the adopted son on the ground 
that inasmuch as the widow had no authority 
from her deceased husband to make an adoption 
the deft, had not been validly adopted: 

Held, that though the rule of res judicata as 
enacted in S 11 of the C. P. Code was not 
strictly applicable, the principle of res j udicata 
as stated above applied, and t’-^at the decision 
in the widow’s suit on the question whether 
the deft, had or had not been validly adopted, 
barred the suit of the reversioner, (Sir John 
Edge) ElSAL SiNGH BaLWANT Singr, . 

40 All. 593=24 M. L. T, 361=28 C. L. J. 51S= 

9 L. W. 52=48 I. C. 553=46 I. A. 168 (P C.) 

— Widow — Decree against, wJien binding 

on reversion — > Arbitration— Award — Fever- 
siomFs not bo/md. 

Disputes between K. the daughter of a 
deceased Hindu and his agnates over the right 
so succeed to his estate were referred to arbit- 
rators, before whom her husband pmporting to 
act as well for her as for her infant eon A came 
to an agreement vvitli the agnates, by which 
some nioveable propeiiy and two small frac- 
tional shares of certain lands which stood in 
her and her mother’a i ame were given to her, 
and all right to the immoveable property of 
her father was abandoned in favour of the 
agnates. Her infant son was a isolutely 
ignored in the compromise The arbitrators 
passed an award on the basis of this com- 
promise and later on a decree was passed upon 
the basis of the award, in spite of R’s opposi- 
l tion. In a suit by A, inter alia for a declara- 
tion that the compromise did not bind him, 
that the bargaining of the reversionary interest 
of A, in the guise of an arbitration was in- 
efieotive and null and viod ; that even if A had 
an existingright in the property his father had 
no power to euter into an arrangement which 
wipes out all the interest of the minor without 
consideration i and that as the conditions 
which make a decree against a Hindu widow 
binding on the estate were wanting in this 
case, the decree against R did not bind A. 
(Mr. Ameer Ali ) AMBIT NaRAYAN SlNGH v. 
GAYA SINGH, 45 Cal. 5S0=-22 C W. N. 409 
=34 M. L 3. 298=23 M, L T. 142= 

27 C. L J- 296=4 hat L W. 221= 

16 A. L. J. 2faS=(191S) M. W. N. 306= 

20 Bom U R 546=7 L. W 681= 

44 DC. 408=461. A. 36 iP,C.) 

— Widow — ' Decree for maintenance 
against— Effect oh reversioner— Jud'i^cata.^ - 
RBSJGmCATA. 3Pat;L. a.:42fi - 

Widow’s estate— Creation of, by will 

valid. . WILD, CONSTfiDCTION^ 
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Widow— Fo/iuily cirrangi^meni — Agree- 

ment for maintenaizce—liighis of adopted s-m 
if barred. 

After the death of a divided Hindu governed 
by the Mitakshara Ms business was carried on 
by the deft, his divided nephew. Disputes 
having arisen between the nephew and the 
widow of the deceased, regarding the latter’s 
maintenance, agreements were entered into 
between the parties on the footing that on the 
death of the widow the deft, would be entitled 
to the estate of the deceased and the deft, in 
pursuance of the agreements deposited a sum 
with a Bank providing for the maintenance of 
the widow with interest thereon Subsequently 
the plii» was validly adopted by the widow. 

Held, that the deeds of agreements entered 
into by the widow only with reference to her 
maintenance could not be set up as deeds of 
family arrangement between the members of 
the family -then in existence as barring the 
rights of the adopted son. (Fktcher 
Huda, JJ.) Mathura Dass Xaenani i?. 
SRIKISSEN KABNANI. 27 C. L. J 517= 

I. C 5 

Widow— 'Gift of entire property to 

daughter and daughter’s son not binding on 
the reversion. See (1917) DIG. COL fc>69 ; 
VIRASAWMl NAIDU V. BOMMADEWAEA Pi CK' 
AYYA. 32 M. L. J. 536=6 L. W 75S= 

43 I. G 167 

— Widow — Gift of estate — Beligiozis or 

charitable pzirpo.^e. 

Under the Hindu Law, a gift by a 
widow for the religious benefit of her husband 
is invalid if it be a gift of the whole or of 
practically the whole of the husband’s pro- I 
party. 22 C. 506 ; 84 M. 2S8 ; 6 B. H. C E. 

1 Eef. [Batchelor t A. C. J, and Shah, J.) 
PANACHAND V MANORAR LaH 

42 Bom. 136=20 Bom L R 1= 
43 I. C. 729 

— WidezD —Mainie?ia^ice — ■ Bight to — 
giving aw^y from jamily house for good cause 
' to maintenance not af feezed — Oustom. 

Where the plea set up in defence to a suit 
for unaintenance by a widow who had ceased to 
reside in. the family dwelling house was a 
family custom under which it was alleged, a 
widow, unless she resided at the place appoint - 
ed for her residence, forfeited her right to 
maintenance ' 

Held, that such a -custom even if established 
does not deal with the question of an absence 
from the appointed - residence due to lust and 
reasonable causes and that the widow was 
entitled to claim maintenahoe’ {Lord Bveh , 
master, J) KAJA BRa, 1 A gTODAS DEB v 
Srimati swabna. Manjabi Debi. 

22 C. w. N. 433=^918);M. W- H- ^13 
=47 1/0.36 (F. C,) 
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AVidow— Eelinquishmeut — Ghatwali 

interest — '.Vidow incompefeenti to divest her- 
self of the interest See LAiVD TENURE, 
Ghat WALL 5 Pat L. W- 16. 

Widow-Re marriage iftsc conversion 

to Islam — No forfeiture cf inheritance. See. 
Hindu Widow’s Re-marriage act, S. 2. 

23 M. L. T. 81. 

'—Widuzo—Re marriage ---Forfeiture of 

estate held as mother. 

A Hindu widow on re marriage forfeits the 
life -interest which she holds as the 
mother of a deceased son who survived her 
husband. [Roe and Oouits, JJ} ShEOBARAN 
AIaeto V Bhogba. 3 Pat. L. J 639= 

46 I. C 884. 

Widow— Be r.iarrwige after conversion 

io Mah medanism — Forfeiture of first Jms~ 
ba^id^s estate — Act [XXI o/ 1850 — Hindu 
Widows Be -marriage Acc {XV of 1856) S. — 
Effect. 

Per Chief Justice and Oldfield. J. (SesJi^giri 
Aiijar, diss.) Under the Hindu Law a 
Hindu widow who becomss a convert to 
Mahomedanism and then marries a Mahome- 
dan forfeits by her re-marriage her right to 
her first husband’s estate. 

Per Chiej Justice [Oldfield and Seshagiri, 
Aiyar, J*. dissenting) S. 2 of the Hindu widows 
Re-marriage Act also applies to the case and 
entails the forfeiture I M 226, foil .23 M. L. 
T 81 (S, iDlOof 16) overruled; i9. 0. 289, 31. 
All, 170 32 All i89 ; 35 Ail 466 ref. 

(Wallis, C. J. Oldfield azid Seshagiri Aiyar, 

1 JJ.) VITTA TAYARAMMA V. CHATEKOUNDD 
SiVAYYA. 41 Mad 1078= 35 M. L. J. 317= 
24 M. L. T.183=il918) M. V? N. 625= 
S L W 430=43 1. C.50 [F B.) 
[Bat See 23 M. L T 81=? L. W. 411= 
441. C 299-] 

Widow— Residence, right ol— Aliena- 
tion of house by husband — Efiect of See 
(1917) DIG, Col. 671, RAMZAN v RAMDAIYAL 
40 All. 96=15 A L a. 922=42 1. C. 944. 

Widow — Reversioner— Alienation by 

Hindu widow— Declaraitory suit by presump- 
tive heir to protect his interests — Right to a 
decree. See &P BEL. ACT, S. 42. 

34 M. L. J. 67 (P. C.) 

Widow— Reversioner— Coafiscation 

of widow’s estate— Right of Teveraioners put 
an end to — ^Eegrant .to widow— Sanad — Settle- 
ment— Right of reversioners not revived. See 
OUDH ESTATES. ACT, S- 8. .. 21 0. C. 1. 

— Widow— Be versionen- -Relinquishment 

of right to portion of the inheritance in lieu 
of widow surrendering her rights in the rest— 
Reversioner and hia heirs estopped from dis- 
puting the arrangement- See BBTOpPBL., 

4TiC.978* 
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^Yiclow—Sicrrcnder — JSsL^eniials of c 

volid surrender— Surrender to he in favour of 
the entire hodjj of 7iexi reversicoiers. 

In order that a surrender by a Hindu widow 
of her lite -estate should aocelerate the rever 
sion the withdrawal of the life estate must be 
effective, and there cannot be an effective with- 
drawal of the life-estate in favour of one of 
the heirs without the consent of the others : 

Therefore, the surrender of the entire estate 
of a Hindu widow in favour of one of the two 
persons constituting the next reversion with- 
out the cODseht cf the other is invalid, 

Qticcre, — Whether such a suriender with the 
consent of the ' fcher heir^ would be valid 
{Shnh and U.y'-jn, JJ.) Dodbasappa v 
BABAWANEAPikiV 20 Bom L. R 733. 

—46 I, C, 239. 

— Widoio — Surrender — Nature and 

essentials of surrender to a daughter's son 
with co7isent of daughters, validity — Alienation 
by guardian of minor - Suit by mmor after 
attaviing majority to recover possession — 
Lhn. Act, Art, A 4. 


A surrender in favour of her husband’s 
reversioners made by a Hindu widow, in order 
to be valid, must be of the whole of her inter- 
est in the estate (Fletcher mid Huda, JJ ) 
Mohan ANDA dutta Ceowdhuby v. B.ai 
Kdntha Nath Dutta. 45 i. C. 872. 

^ Widow— Surre^ider by widow a^id daughUt 

in favour of next reversioner — Provision for 
maintenance of ividcio a7id daughter — Validity 
of surrc7ider. 

Where s Hindu widow and her only 
daughter surrendered all their rights in the 
estate of the last male owner, in favour of the 
next reversioner, viz , the daughter's son with 
a condition that the latter should maintain the 
widow and the daughter, held that the surren, 
der was valid and operative to vest the estate 
absolutely in the daughter’s son. 3l M. L. J. 
4u6 ; ao M. Ii5 ; 3l [vh 4^6. Si M.L.J 229 Raf. 
to. {Sadasiva Akjar a7id Napier, JJ.\ Chinna. 
SWAMY PILLAI v. APPASWAMI PiLLAI 
42 Alad. 25=35 M. L J. 512=8 L. W. 312= 
24 M L. T. 403= 
(1918) M. W, N 756=48 I. C. 147. 


The rule that a surrender by a Hindu widow 
to be valid must be of the -whole of the life- 
estate, simply means that she must reserve 
nothing for herself. The gift of a portion of 
the estate to a daughter in consideration of 
her past and future protection of the widow 
would not invalidate the surrender. ^ 

There may be a valid surrender to a 
daughter’s ton with the consent of the 
daughters (the intervening life estate holders ) 

A surrender is not a conveyance of any right 
by the widow to a reversioner but only an 
extinguishment of her rights so that the rights 
of the - reversioner vest at once. The re- 
versioner gets the estate in his own right, and 
not because anything is conveyed to him by 
the widow, her surrender being tantamount 
to her civil death. 

No registered instrument is necessary for a 
surrender by the widow, but if there be a 
written instrument, it must be registered 

No person can sue to recover possession of 
properties alienated by his guardian during 
the minority without setting aside the aliena- 
tion, and a suit to set aside alienations by 
the guardian is governed by Art. 44 Boh, I of 
the Lim. Act. 

g-MAere— Whether sales by reversioners could 
take effect when tne reversion itctually falls 
in on the principle embodied in S 43 of the 
T* P. Act having regard to the prohibition of 
-transfers of mere expectancies by S* 6 of the 
same Act- iSpe^icer . and Krishnan, JJ.) 
MUNUGABRA ■ SATTAL-^KSMI NABAYA V 
MUNUGABRA JAGANNATfiAIVT. ^ 

34 L. J* 229=42 1. C. 939. 

— — Tf idow of portion of ^tettB 

valMy cf. { 


... — Widow-Unohastity-— Condonation by 

husband — No bar to Succession on his death. 
See HINDU Law Succession 

40 All. 178. 

Widoiv— Waste— Grant of permanent 

leases— Effect of. 

The mere grant of dar^nuhurari leases or 
creation of rent-fee brahmottar grants or 
causing aiportion of private Unds to be convert- 
ed in to raiyati lands is not waste since such 
acts are not binding on the reversioner, {Boe 
a7id Qo2itts, JJ ) Rani Kbsho bati rumabi 
V. Kumar Satya 2>arain sintra. 

3 Pat. L. W. 167=(1918) Pat. 294= 
47I. C. 5 5 

Will See ALSO WILLS. , 

——Will — Bequest of a limited owner’s 

estate— Validity of. See WILL, CONSTRUC- 
TION. 

3 Pat. L. J. 199. 

Will — Consimiction—Beqziesi to adopt- 
ed boy— Adoption invalid^ Effect — Persona 
f desig7iata. 

When a Hindu widow makes a will in 
favour of a boy whom she has adopted and it 
is found that the adoption is invalid, it has to 
be ascertained whether the mention of the 
legatee as an adopted son is merely descriptive 
or whether the assumed fact of his adoption 
• is: the reason and motive of the bequest and 
indeed a condition of it and if the latter is 
£ound as a fact the will is of no eflaofc. 

As however in this case it was clear that the : 
.widow wa^ the boy 'to succeed to her own, 
pro|? 0 rty quits apart from, and mdspeudsutly 
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HINDU LAW. WILL. 

of his capacity of ac adopted son. the bequest 
^ss good. {Shall Din, C. J. and Le Eosoignnl 
JA HAMJi Das V Duega Pershad 

6 P.R. 1918=^^5 I C 90 

Will — Elements of—Testamentary 

declaration. See WILL 20 0. C. 360. 

Will — Expression of intention to 

separate by member of Mitakshara joint 
family in his will —Severance ejected. See 
Hindu Law, partition. 43 1. C. 981. 

Will —Joint family — Manager net 

empowered to effect unequal distribution of 
ancestral property by will. Sse HINDU LAW, 
JOINT Family. 45 I. €. 162 

— Will — Testamentary Guardian — Ap- 

pointment of, hy father or manager inrespeci of 
co-parcenary property of minor members, if 
valid. 

¥nder the Hindu Lav?; it is not competent 
to the only adult co- parcener of a Mitakshaca 
joint family consisting of himself and his 
minor co -parceners to appoint a testamentary 
guardian to the co-parcenary properties of the 
minor co parceners. Authorities on the subject 
considered Co'iiiis TretUr tvd Seshagiri 

Aiyar JJ.) CHIDAMBARAM PiLLAI V. SUBBA- 
YA PiLLAl. 41 lilad. 661= 34 M. L, J 331= 

23 M. L T. 260=11918) M W- S- 265= 

7 L. W. 454=45 h C 905 (F. B ) 

HINDU WIDOWS RE- marriage AOT (XV 

Of 1896) S. 2— Effect of — Ee-marriage of 
Hindu widow ? f ter conversion to Mahomeda 
nism — forfeiture of first husband’s estate. See 
Hindu Law, Widow re iviareiagb. 

35 M. L. J 317 (F. B.) 

S. 2— Scope q/. — Bindu widow 

Conversim to Mahomedanism — Marriage to a 
ITahomedan— Eights hi property cf first h‘^s- 
band not lost. 

The Hindu Widows Re-marriage Act is con- 
£ned in its operation to a Hindu widow 
marrying as such. It does not apply to a Hindu 
widow who becomes a cojivert to another 
religion and then re-marries. 

Where a Hindu widow becomes a convert to 
Mahomedanism and then re marries a M ;ho- 
medan husband, she cannot be deprived of the 
estate which she has inherited from the Hindu 
husband. \ Seshagiri Iyer and Napier, IJ.) 
CHOWDAPPA-y. KARNAM NARSAMMA. 

23 L T 81=7 L. W. 411= 
(1918). M. W. .N, 274=44 1 C. 299. 

HIRE— Of boats— Conversion— Damages. 
(1916^ DIG. OOL 796, MAUNG BA 'HYAN l?. 
HENG Singh & co.) lO Bar..L. 187= 

36 L C.276 

HIRE PURCHASE AGREEMEMT ^Bent — 

'■ dmission to pay according tp terms of agree- 


IMMOYEABIiE PROPERTY. 

ment — Eight of cioner to recover full amount 
from heir as leell as guarantor — Bights of ven- 
dee from hirer. 

Under a hire purchase agreement with the 
plff owner of a sewing n achme it was agreed 
as follows: - the plff ^reed to let a sewing 
machine with accessories for which the hirer, 
having paid Rs. 20 as che first month's rent in 
advance agreed to pay the owner Rs 5 regalarly 
every month in advance. On failure of the 
hirer to perform the agreement the owner 
could re-take possession of the machine. The 
hirer could at any time during the hire be- . 
come the purchaser of the machine by pay- 
ment in cash of the price endorsed on the 
agreement. The guarantor agreed to guarantee 
the due payment of any surn of money which 
might become payable to the owner under the 
agreeri'ent The hirer sold the machine to 
one P who sold it Ho F, from whom the plff. 
sought to recover it. 

Held, that the contract was a contract of 
hiring and letting and did not amount to a 
sale, and the plff. was entitled to recover from 
the hirer and guarantor jointly ana severally 
the full amount which the hirer agreed to pay 
for the monthly hire of the machine. 

F, acquired no good title to the machine 
which he obtained at a time when the alienor 
was still merely a hirer of it and had not 
exercised the option of purchasing it from the 
plff. company, (1895) A, C. 1*71; 6 Bom L. R. 
571 foil 

& 105 Exception 1, of theCk)nbract Act does 
not apply where there is only a qualified 
possession 'such as a hirer of goods has. 12 
Beng L, R 42 foil. \RaUigan,C . J.)THB SING- 
ER Manufacturing co. Lahore v. niae 
ALL 144 P. W. R. 1918=46 I. C. 888. 

H Y POTH ECAT ION — Chattels— Hypothecation 
without transfer of possession— Validity of. 
See CONTRACT ACT, S. 172. 44 1.0. 211. 

: Moveables, bona fide ptir chaser from 

ntortgagor wiihemt notice of encumbrances — ’ 
Bights of. 

A bona fide purchaser of hypothecated goods 
from the hypothecator, without notice of the. 
encumbrance, takes the goods free of it. 
{Phiilivs and Kumaraswami Sastri, JJ,) 
SREEE'aM V. BOMMIKEDDI YENKATARAMIAH. 

35 M. L. J 45G=24 M. L. T. 454= 

8 L. W.517=(1913) M. W, N 718= 
47 L C. 976. 

IJAR A— Permanent lease— Distinction bet^ 
wean. See LEASE, CONSTRUCTION 

46 I. G. 852. 

IMMOYBABliE PROPERTY— Turn of wor- 
ship, whether, LlM AUT^ ART .120, and 
132. 22 G W. N. S34. 

— -SeeHiDNU LAW, IMPARTIBLE ES- 
TATE. . 
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IMPLIED C0NTB4CT. 

implied GOI^TR^CT— Natate and meaning 
of. Madras "Ernt Rfcoa-rry act, il. 
55 1. A. 195=(1918) lH. W. N. 732 (F. G ) 

INAM—Resuinption— Liability to~Grant of 
land burdened with servioo— Grants, of office 
to which, lands are annexed by way of remu- 
Deration — Distinction between — Onus of 
proving right to resume on person —'Resump- 
tion setting up right. See GRANT. 

20 Bom. L R. 779. 

Service inmn — Partition of members 

of family haring interest in a karnaan^s 
inam — S‘uhs(*quent enfranchisement hy CfOvern* 
ment’— Right to share, 

A person who belongs to a family having a 
hereditary interest in a kamams inam and 
becomes divided in status from the holder of 
the office for the time being, cannot on en* 
franohisen'ent of the inam subsequently claim 
a share in the land of the office of karnflm 
{Spence^' mid Kriahnan, JJ,) Pyrappa. 
p, SYAMA RAO. 

(1918) M. W. K. 859=8 L. W. Q14. 

INCOME TAX — Compogition with collector 
— Suit for declaration that agreeraent is bind 
ing on collector iurisdiction— High Gourt'— Ori- 
ginal Side, to entertain suit. See GOVT. OF 
INDIA ACT 8. 106 (2). 35 M. L. J 23. 

INCOMETAX AGT OF 18861, S. 31 ^3) 

^Inconie Tax Amendment Act of 1916), S. 

4 — Effect of an agreement for composition of 
Income Tax. 

The eSect of the new sub-section 3 of S. 81 
of the Income Tax Act is to put an end to 
any subsisting agreement for composition of 
the income-tax on the first of April 1916 when 
tba enhanced ratss of assessment came into 
force and to any future agreement, when any 
further change of the rate of tax is made. The 
operation of sub-section 3 is, however limited 
to sums which have not become payable and 
the agreement still subsists as to sums which 
have become payable but have not been actu- 
ally paid at the date of the change of rate. 
{Bakewell, J) ABDUL J^UKUE SAHIB v. 
SECRETABY OF STATU FOB INDIA. 

’ 34 M L. J. 210=23 M. h T 1S9= 

7 L. W 326=i=48 I G 285. 

INBl&N COUNCILS ACT (24 and 25 Yic C. 

67} S. 22-- Defence of India Act- -Regulations 
under— Ouster of jurisdiction of ordinary 
tribunals -'provision not' Mwd vires the legis- 
lature. See DEFENCE OP IND.1A ACT SS 8 
AND 11. 46 I. C. £77. 

— —^3, 22— Indian legislature— Power of 
to constitute special tribunals— De.^ence of 
India Act {1915} -Sa. S 4. not 'U.lira vires. 
Defence OF INDIA 'ACT. -SS B, 4, ETC 
' $ PatY U. W. 157. 


INHERENT POWER. 

Indian EXTRSDITION act fXVofl903) 

Ss IS 7 8, ? nd — Kxirct.ditinn for cheating — ■ 
(^heating not merJinnog in ir-^aU} with Uydern- 
h%d Sfate^ Pomer of British Magistrate to grant 
hail irhen nO provision has been mode for it in 
the warrant— Bail— Or P Code S.. 496. 

The offence of cheating is en extraditioD 
offence so far as Br. India is concerned, in 
view of S IS of tbe Indian Extradition Act, 
1903. not withstaudiog its omission from Art. 
4 of the Treaty between the British Govt, and' 
the Hyderabad State 

A British Indian Magistrate to whom a 
warrant has been addressed under S. 7 of the 
Indian Extradition Aothaa no power to admit 
to bail a pa-son arrested under it ap-irt from 
tbe proviBione of Ss 8 and 8 A of the Act. 
(TJenton and Hayward. II) In re Murli- 
DAB, 20 Bom. li R 10C9=48 I. G. S74 

INDIAN SOLDIERS (LITIGATION) ACT, 
’XII OP 1915^ Ss. 4 and S— Person sarving 
under war conditions— Decree against — Right 
to have decree set aside. See (1917) DIG. 
COD. 678 ; SOBHA SiNGH. v. THAKAR 
Singh. 

94. P. R. 1917=172 P. W- R. 1917= 
43. I. C. 272. 

INHERENT POWER— Appellate Court — Stay 
of sale in execution of decree, during pendency 
of appeal. Sec C. P. Code 0. 41 Rr. 5 and 6 
(2). 3iM. L.J. 47. 

Consolidation of appeals — Powers of 

appellate Court. See PRACTICE, CONSOLID- 
ATION. 34M. L. J, 279. 

Consolidation of cases. See 0 P. 

CODE, S. 161 and 0. 45, R. 4. 49 LC. 551, 

Decree— Wrong execution— 'Power of 

interference by Court passing decree. See C. 
P. CODE, S. 151. 3 Pat. L. J. 435, 

Restitution— Inherent power of court- 

case not coming within S 144, G. P. Code- 
Limits to the exercise of the power. 0. 

P CODE, Ss. 144. 151 AND 0. 2i, R. 90. 

41 Mad. 467. 

— BeiwMue C our Dismissal of appeal 

fordefauU — Restoration. 

A Revenue Court when exercising final 
powers, must be regarded as possessing inherent 
power to rectify its errors and mistakes ' and ^ 
take such action as tbe ‘onus of justice may 
demand. A Commissioner of a Division posses' 
see the power to restore to his file an appeal 
under S. 25 of the Bengal Revenue Sales Act 
of 1869; which he has decided ex parte, it he 
considers it to be necessary to meet the ends 
of jtletioQ (Moore, J. M ) D. K. -RAY v- NTaLin 
BEPARI BOSK- , ^ '461-0 321. 
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INJON«JION. 


INJDNCTIOH. 


INJUNCTION— Decree for, peroetua-I— Esieou- 
tion, mode of. See C. P. CODE, 0 21, R. 32 

16 A. L. J. 700. 


Decree for prohibitory injunction — 
Enforcement of^Separate suit -- Application 
under O 2l. R. 32 Q, P. C. See 0. P. CODE, 
0. 21. R. 32. 27 C. h J 5C6. 


Easement >— Interference with — 
Form of decree — Fight to discharge water as. 
loiuer land. 

Injunctiona against interference with natu- 
ral rights or easements should not descend to 
(^tails but should be confined to a direction to 
the deft, not to obstruct its exercise. 

The mandatory injunction granted by the 
lower Courts against the servient owner to 
restore the original level of his lands was ^et 
aside, (Sadasim Iyer and Phillips^ JJ) 
dobaiswami Muttieiyan V.- Nambi^ppa 

MUTHIRXAN. 23 M. L T 210c= 

(1918) M. W. N. 167r=55 I. q. sqO 


, Easement— Interference with— Right 
to discharge water artificially brought on the 
land— Interference with— Form of decree for 
injunction. See Easements, Act, Ss 7 and 
22. 23 M L. T, 210=541. C. 500. 

— Easement —Possessory right — Might 
to the use of water in a Govt, channel, not 
based 071 prescription— Mere possessory right — 
Suit for injunction restraining interference 
2 oitkt fwt maintainable. 

In a suit by plfis. for recovery of possession 
of certain ryotwari lands from their lessees, 
the defts. the plfis. also asked for a declaration 
of their rights and an injunction restraining 
the defts. from causing obstruction to the fiow 
of water from a Government channel called 
Diguva to the suit lands. The Government 
however was not made a party to the suit. It 
was found that according to the Government, 
register the source of supnly to the suit lands 
was another Government channel hut that the 
-defts, who were in possession of the suit lands 
As lessees had, under some arrangement with 
the Government, been irrigating them for the 
last 20 or 30 years with the water of Diguva 
channel which was the proper source of irri- 
gation. for the deft’s pwn lands. It was also 
found that the pifis. had not acquired a right 
of easement or any right to take water from 
Di^va channel by prescriptim. The plfia. 
claimed that they, must be deemed to have 
been in possession of the right to take water 
for the suit lands from the .Diguva channel 
through their lessees, the defts. and that as 
their possessory right hid been threatened by 
the defts. they were entitled to a prohibitory 
injunction consequent upon a declaration of 
their rights. 

Meldf that, in the circumstances of the 
'Case,dihe pMs, were not entitled to thedeclara 
: txt5n aind injunction prated for. The plfis. 


had established right as against anybody in 
the water of the Diguva channel, whatever 
right they might have as against the Govern- 
ment for the supply of wstar to the lands in 
question. Nor could the plfis be said to have 
been in such possession of the channel or any 
easement with reference to it, ‘^3 to entitle 
them to an injunction. The grant of a declara- 
tion being dfacretionary, the Court should not 
gr^nt a declaratory decree to the plfis* 
absence of the Government, the owner of the 
channel in question 39 Mad 230. 34 :^Iad. 
173; 20 M L J. SS3 ref {Ahdur Bahiw and 
Napier, .TJ) MaHAKKADT LAKSHMTAH V. 
Karnam Naratan^ppa MAHANAKADI- 

34 M. L. J. 425=(19181 M. W. N. 276-— 
23 M. L. T. 337=45 I C. 80/ 

— Effect of order- Order restraining 
Earnavan of Tarward f^'orn contracting loans 
-Doan contracted for family purposes not 
withstanding order^ — Effect of injunefeien — 
Binding nature of as against ' Tarwad. See, 
MADABAR Law, KARNAVAN. 35 M. L. J. 96. 

Grant of — Casa not coming within 0. 
39 R. 1 C. P. Code— Injunction not to be Issued 
against a parson not a party to the suit — 
Injunction in the exercise of inherent power, 
not to be granted except in exceptional cases. 
See C. P. CODE, 0. 39, R, 1. 3 Pat. L, J. 436. 

Highway— .Right to go in procession 

— Threatened obstruction — Suit for injunction 
—Proof of special damage— Suit maintainable. 
See Highway. 23 M. L T. 258= 

44 L C. 834. 

^Mandatory — Co -owners —Building on 
common land— No material detriment or 
substantial injury— No relief. See CO-OWNEES. 

29P.R 1918. 

_ "Meaning of — Relief consequentiil on 

infringement of legal right — Every order of 
Court directing a person to do a certain aci, 
not an injunction. See C. P. CODE, 0. 21. 

R 32. 3 Pat. L. J. 106. 

Municipality — grant of permission 

by, to build privy— Subsequent revocation of 
order— Validity. See BOM. Dt MUN Act, 
S. 95 (2) (3). 20 Bom. L. R, 756. 

Suit by villagers to present members 

from taking the skins of their dead animals — 
Mahar 3 claiming right on— Vatandars^Bisht to 
injunction— Depending on mahars proofing 
hereditary right on Vatan. See JURISDICTION, 
CIVIL COURT.. ^ . 20 Bom. L. R; 993. 

■; ^ — “Temporary— Suit for permanent in- 
junction— Duty of court to grant temporary 
injunction, when refusal . would amount to 
, denial of justice. Gee C. P. CODE, 0 39, R 1. 

i , 43 1. C 24 
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IHJUNCTION. 

m n Pv'inpllF'S Oi trQ6S G\ 

oft -Ic] .-iViHifv to PIOVG daLUltlgSS o6& 

depondent ou ^ ^ 1 ^ BoiB. L- S26. 

TBBSPASS. 

INSOLYENCV-Aai^io.tiona t 

adiudioaliona test ° ^ ot— Balance of 

Proceedings TNSOL. ACT. 

oonvenioaoa. Sec PRBB. luw j,. 3. 333. 

SS. 17 AND 61 ■ 


Aiter acgnv-ed "Si 

cause. Y - 

claimed jar tn ej.vcss of the JJ p 

mMlvency-Trusteo intervcmi.g 0. ■ 

l^l — E^iqlish Law. , brouelit an action 

An i^disoliargea jnaoWent brought 
for tlae recovery of a sum due 

brokerage from the de < a^djudication 
earned by him- s^bsequeut to has 

the amount claimed a - insolvency. 

amount of bis o?deT^ 

-»<•» '”■ ““ 

costs of the suit. v.Amvnal 

Beld. that the Plaintiff ..as 

plaintiff suing as to security 1 

Official Assignaa and so no oraer as 

for costs should be made. I 

■ ™-‘ •'“ isiiT o?afb‘.rsS Si. ii I 

under the general law. _ ^ 1 

That it is weU bankrupt ' 

a cause .of action respect of 

. subsequent to the adju * vested in him , 

after acquired ^ 5 “ Trustee in Bank- 

anddoes not vest ^r plaintiff to 

^u!tn^t| th\U 

Sustee iServZs and the same princi- 

iles are applicable in this country. 

That it is 

' lTXv7 Rhodes.. Vaw^on, 

D. 548, Ooch Vsi Gh D. 

apd Gowell v BaST BEJ^GAh 

mIh'aba.taN I C. 6S2. 

. ■■ -Jnr'sdiQb'ons — Bilan 0 i7AND51. 

■, , - pass . TOWNS lABOIi. act, b| ^ ^ J 

^Arift.Ci. B. Started a 


ners without contribution of capital. Sub. 
made au application to ba 

vent and a composition was hOc®PUd by 

! creditors. Thereupon the J -i^gr 

I annulled. Before this 

i rrrnrp“::‘t ofrera^iity^o m 

r •isi”K .“S.? w Sf nSej 

rfw Xultaient of the insolvency was not 
after annuum . main- 

^aintamab^.- Hcid that^ Sancrji, J) 

feamablo. . tm KUMAR MUKEEJI. 

MANNU ^ 


.Arrest before judgment— Deposit rf 

Right Of receiver 5n 'usolvency ano 
holder See C. P. CODM, 0. 38, ^ ^ ggg_ 

Debt pi'oveable in— English 

-Hn light to prove in insolvency, until his 
soonrity has been valued H. 793. 

CROWN DEBTS. 

procpedMigs—ExeeutiO% f ^^^ gx«c«!io’‘ 

debtcrr declared fratiduleiMn 

"“LASStZ 

certain properties b®wnB o Bis 

fraudulently r,ho can appeal 

creditors. P® fs ^he Official Eeoeivar. 

against such a decision is BUOTA 

(Fletcher and Buda,Jd’) 1,0.192. 

«. Dalit MOHAN ^ fordefault- 

aid evidence taken - 

Petitionar esamined on adjourned 

Adjournment-Patrtionw h P^^gg^Bty. Joe 

, date — Dismissal of petm 
PEOV. INSOLVENOT ACT. SB. ^ 

-Procedure - “®oilrtie8 

lyinsolvent-Bo prov^^ ^ gjo snit. 

creditor to move “,7 and 13 

sinPEOy-lNS. ACT, SB 3b. 37 AW ^ 


_ — — BnJoeedinga-lMol vent^. 

without leave. • mahOMED 

« .“f1* ,;jr " 
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IHSOLYEKGY. 

To a suit ior arrears oi rent There one cf 
the tenants has been adjudica,ted an insolvent, 
the Receiver of his estate in itLsolvencr is not 
a necessary party, it the suit is regarded ^•s a 
simple money suit. 

A Receiver in a MofucSil insolvencv’ stands 
on much the same footing as the “ Omcial 
Assignee in the Jr residency Tovvn.s, so that he 
is not a necessary party to a suit against the 
insolvent for the recovery of a simple money 
debt. {Chhtty aud Smither^ JJ.) AMEITA 
Lal Ghose u. Naeain LEANDRA CHAEE\- 

46 I. C. 395 

parties dealing with insolvent 
bond fide ’ and for value— Official Assignee 
not^ intervening - Dealings if binding on 
Assignee— After acquired property of insol- 
vent, if for the benefit of assignee— 1 ossession 
of undischarged insolvent if adverse to Official 
Assignee— Member of joint Hindu family 
becoming insolvent — Sub.seouenc joint acquisi- 
tions— Official Assignee, entitled only to 
insolvent’s share, (I'jlT) Dig. Col 6S1 ; 
Murali Doss v. Official assjgnee of 
Madras. .6 L. W. 663=43 I C 532 


INTERE3T- 

irom dace of deposit. See G. i‘, CODE. 0 2A 
Kr. 1, -2 AN-D 3. 16 A. L. j. 15. 

~ Jdeavy emd Cj^crbita ii rate of inierest — 
Deoty^-rJ reeled hy Hindu, father on Credit of 
janiuy proy-rty Power of ( cun i- interfere. 
In case oi debts contracted by Hindu fathers 
on the credit oi the family propety courts have 
a discretion to intsHere li the interest charged 
: is escessive or exorbitant 

I Seid further, that the appellate court will 
be slow to interfere where it can be shown 
j that such discretion h^.s been exercised in a 
I reasonable manner. (Lifidscy, J. P.) DargaHI 
■: CHADDHRI RAJESHWaRI rRASHAD 

210. C. 265=48 1.0.753. 

— Aioney in deposit- in court — Dirpute 
regarding — One p-arty withdrawing amount 
on giving undertaking to the p-irtv found 
entitled— Whether entitled to interest— C. P. 
Code. ^S. Ul- Applicability of. See {Id 17) 
dig. Col. 653 ; ALAGAPPA Chettiap. V. 
Muthurumara Chettiar 

41 ivl£d 316=22 H. L. T. 162= 
42 I. C. 336 


Il^SOLVEKGY PROCEEDINGS — Insolvent — 
ttmt against without leave of court— Maintain- 
ability of. See (iyi7) Dig. Col. esi. Maho- 
med Yakub v. bijai Lal, 20 0. c. 304= 

43 I. C. 262 

INSTALMpT DECREE —Default - Acceptance 
of overdue instalments*— Waiver. See DEGREE, 
INSTALMENT I^ECREE. 45 I. C- 324 

— Default r~Pro vision for execution of 
decree for the full amouni on default oi pay- 
ment oi 2 instalments — Default in one 
instalment— Waiver by acceptance of overdue 
instalment. Sec EXECUTION. 

20 Som. L, R. 335. | 

i 

INTEREST — Award uf, as dar/ioges'^Case not 
coming wnlhin Interest Act [XXXLI of ib35;. 

Though no contract to pay interest was 
proved and the case was not covered oy the 
Interest Act, some interest should be allowed I 
by way of damages for the detention of the 
money. 15 0 D. I. 631 ; sO Mad. 181 ; 26 Cal. 
965 ySl Bom. 351 ref. {Ohaticriea and ; 
Smither , JJf KhetbA Mohan Poddar 6*. i 
mmi jb:umar baha. 22. c w. n. 438.= i 

45 I C 667 j 

j 

Damdupai-^BiiU of, if applicable to j 

Berar. j 

in Barar it has been the practice from time I 
immemorial to apply the rule of Damdupac i 
to all cases, of debt incluaing mortgage con- 
tracts. iStanyoiif A. J. C,] JaIRAM b. DEBI- 
DAYAL. 46 I. c- 789. 

- — Decree amount— Deposit of portion 

pending esecution'- Cessation of interest 


Penalty. See. also CONTRACT ACT, S' 


[ ' ^ Penalty — Decree for money —Time 

granted cu condition of payment of higher 
interest— Sanction cf Court— Power of Court 
I to disallow higher rate as penalty. See C P. 

; Code, 0. 20, R. U (i). (1918) Pat. 76. 

— Reasonable rate, what is —Compound 

interest on failure to pay regularly — Stipula- 
tion by way of penalty. SetJ (lOli) DIG. COL. 
6^4: Cehannu Lal v. Raj Ruar. 

20 0. G. 318=43 I. C. 295. 

— ' — Highi bU — Depends uu contract or 
Statute. 

The right’to interest depends on contract 
express or implied or on some rule of law 
allowing it. ‘.Lord Surnner} Lala Kalyan 
DA fc V. oHEIKH YIAQBUL AHMAD, 

40 All. 4^#7=22 C, W. K. 866=35 M. L. J. 169. 

24. 11. L. T 110=8 L. W. 179= 
(1918) W. W. N 535=20 Bom. L. R. 864= 
16 A, L. J. 693=5 Pat. L W 159= 
28 C. L. J. 181=46 I. C. 548 (P. C. 

Tender of large sum than the amount 

due on^the mortgage— Bight to interest. See. T- 
P, ACT, S. 68. 34 M.Ii. J. 439. 

Xhaj;cnaraie '-X\^atiukkoUaiChctiics-- 

1 Practice of. 

1 The expression tbavanai interest in the cose 
I of deposits made with Nattukkotcai Chatty 
I firm means the customary rate of interest 
I which is fisedby Nattutofetai Ohacties every 
i two montha. (Wallis^ C, J*. and .KM)iiaraiiwa?ni 
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IKSOtVENCY. 

i Ti»rs without contribution 
1 . , , 1 n 


of capital. Sub- 

m rranehoa of trees f'V - 1 Y"'lwoT'*G. R. sued him for 

i ^ -fn ^ 

, --rh^Utv to prove dare 


dependent on 
TBESPAfiB. 


TO reiiiuvu uiAv- -■ - - ^ 

ability to prove damagaa See 

20 Bom. L. K. 


IHSOLYENCV-Aai^ications t 

adiudications test ot , Balance ol 

piceedings «-/“"oVn INSOt,. ACT, 
oonvanienoa. Ser. PRES, i L. J.533. 

SB. 17 AND 61. ■ 


After aeguped 

“rr-' M‘r3w2«>t "W ■- 

cation-- oy Amounts 

Seeitrityforcosis-Noiinnapl. ^ 

claimed far in e-c^ss Cade S. 

in^olvencv-Tirnstee. zntcnomng 

151 -English Lmv. brought au action 

An undisoharged meolYsnt brou|n 

{or the recovery of a sum due m p 

brokerage from the do e j,cljndication 

earned by in excess of the 

“rofhi: dTbts pro^ 5n 

-urity for the 

■ for costs should te made. 


rn rtltinn inSDeaU Ui Hgu-urras _ 

made an anplication to be adjudged aninsoh 
“nt anda composition was !^ceapUd by & 

creditors. Thereupon 'f “geoeiver 

oyinnllfid Before this however tue .^eceivet 

r ofiher« to iu 

ta s:i»“t r :u" t thf eSs 

^fter annullment of the insolvency wac not 

maintainable that the^^^^ 

SI?- 


• 'Th-t the appltotion Code’ll | 

-d it must be dealt with 

, “"Thauirwcu j“ sif, b'::k‘rupt 

■ SqVenttrSe in hint 

ruptoy \^®r6of «id an^hing re- 

3US m rMppt tb«6°t aM ^ Bankrupt untU 
covered by him remai same princi- 

the Trustee intervenes and the same ^ 

pies are applicable in this count y. 

iw 1. 1. .I”'";* ““1 te 

sii. “S “sfiSt. » 

bankrupt. Vawson. 3^'q 'b. U 658 

D. 548, Goch v.Wfoeh, ^ B. 24^. , 

and Ccweil v EaBT BENGAL 

mIhabajan SEO.ATI^G^-^^^^ g g22. 

■ — Malce^’o^ToSan ' 


-Arrest before judgment— Deposit ^ 

money incormt ?«®-^-|,ttor"beTom dtme- 

bolder See C. P. CODE, 0. 38, B^ ^ ^ ^ 

Debt provaable in-EngUab *|!e 

-No right to prove in J^Bsed See 

s;Sm»“ ’ °«o. 

I 7, “£‘S 

ed an insolvent, prooeedings that 

certain properties f ^ Bim from his 
fraudulently ^ who oan appeal 

creditors. Official Beceivar. 

against such a deoiawn is DUTTA 

inetcher and "d. W 1 . 0. 132 . 

V. LALIT ^B^l^‘^’*y®°niJmissal- for default— 

i evidence taken - 

Petitioner examined wj .v,sent on adjourned 

Adjournment-Petitioner afnt^^ ^^.^ 

date - Dismissal of P®y^‘°gs' g. 15 AND 13. , 

peov, insolybnot act. je a. d. J. 703. 


W ability <>} 


■ nteyu:e^ i>ef!iTC G^’ulmeul 


__ Procedure " ’^f^fopertiesoSS . 

prooeduto for discovery o p of-. 

'’^iT^''tr^?e°Offio°ial Assignee to file suit. 

"^ACT, S8 35, 37 

— — L— -Proceedmgs— d, 
without leave ^ Court ^Oj^pij-SAKOB 

f£^&emer-^SuU^<^_P^ 
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INSOLVENCY. 

To a suit for arre.irs of rent where one of 
the tenants has been adjudicated an insolvent, 
the Receiver of his estate in insolvency is not 
a necessary party, it the suit is regarded as a 
simple money suit. 

A Receiver in a Mofussil insolvency stands 
on much the aama^ footing as the Official 
Assignee in the i: residency Towns, so that he 
is not a necessary party to a suit against the 
insolvent for the recovery of a simple money 
debt. {Chitty and JJ.) AJMEITA 

LAL GEOSE V. NaBAIN CHANDRA CHAKRA- 
EARTT. ' 46I.C. 395 

' 7 ^T|iird parties dealing with insolvent 

bona fide “ and for valtia— Official Assignee 
not_ intervening - Dealings if binding on 
Assignee After acquired property of insoh 
vent, if for the benefit of assignee — ifissession 
of undischarged insolvent if adverse to Official 
Assignee — Member of joint iiindu family 
becoming insolvent — Subsequent joint acquisi- 
tions- Official Assignee, entitled only to 
insolvent’s share, bee (IQiv) DIG. CoL 681 ; 
Murali Doss v. Official assignee of 
Madras. .6 L. W. 663=43 I. c. 532. 

INSOLYEKCY PBOGEEDINGS-- Insolvent - 
buit against without leave of court— Maintain* 
ability ot bee (1917) Dig. COL. 681. MAHO- 
MED Yakub v. buai Dal. 20 0. C. 3C4= 

43 I. C. 262 

IHSXAEMEIilTDEGBEE — Default -Acceptance 
of overdue instalments— Waiver. See DECREE, 
Instalment Decree. 45 I. c. 324. 


INTEREST. 

I 

I from date of deposit. See C. R. CODE. 0- 24 
I RR. 1, 2 AND 3. le A. L. J. 15. 

Heavy ayid exorbiici’it Tate of inierest—” 
Debt contracted h7j Hi)idiL father on Credit of 
\ family property ^Powsr of Loiirt to interfere, 
j In case of debts contracted by Hindu fathers 
j on the credit of the family propety courts have 
j a discretion to interfere if feho interest charged 
I is excessive or exorbitant. 

j Held further, that the appellate court will 
j be slow to intecrera where it can be shown 
; that such discretion, his been exercised in a 
I reasonable manner, (hi^idsay, J. 0,) DAEGAHI 
V: Chaudhri RAjESHWAR^ frashad. 

I 21 0.0.265=48 1.0 . 753. 

■ Money in deposit in court — Dispute 

regarding — One party withdrawing amount 
on giving undertaking' to the party found 
entitled — Whether entitled to interest — C. P. 
Code, S. ill- Applicability of. See (1^17) 
I Dig. Col. 633 ; alagappa Chettiar v. 
Mdthukumara Chettiae 

41 M£.d 316=22 M. L. T. 162= 
42 I. C. 836 

—Penalty. See. also CONTRACT ACT, S' 

74. 

^ ’ “Penalty — Decree for money — Time 

t granted on condition of payment of higher 
1 interest— Sanction of Court— Power of Court 
j to disallow higher rate as penalty. See 0. P. 
I Code, 0. 20, B. II (i). (1918) Pafc. 76. 


— “Default— Provision for execution of 

decree for the full amount on default of pay- 
ment of 2 instalments ■ — Default in one 
instalment —Waiver by acceptance of overdue 


Reasonable rate , what is —Conipound 

interest on failure to pay regularly — Stipular- 
tion by way of penalty. Ssti {ISII) DIG. COL. 
684: Cehannd Lad v. Baj Kuar. 

20 0. 0. 318=43 I. C. 295. 


mstalment. See EXECUTION. | 

20 3om. D. R. 335. 

IRTEREST — Award of, as damages — Case not 
coming loitliin Interest Act {XXXII of 1639). 

Though no contract to pay interest was 
proved and the case Was not covered by the 
interest Act, some interest should be allowed 
by way ci damages for the detention of the 
money. 15 C L. J. 6S1 ; 20 Mad. 481 ; 26 Oal. 
966 ; 31 Bom- 364 ref. {Ohatterjea a^id 
Smiilie'r, JJ.) KhbteA MOhan PODDAR v. 
Kumar baha. 22. c. w. N. 488.= 
45 I . C 667 

^Hamd-iipat-^Uid^ oft Ij applicable to 

ABerar, 

In Berar it has bepx the practice from time 
immemorial to . apply the rule of Damdupat 
to ail cases, of debt inoluding mortgage con- 
tracts. (Sianyon, A. J, C.; JaiEAM ii. DEBI-. 
DAYAL. 46 LG. 789- 

— Decree amount— Deposit of portion 
^Lpeading esecution— Cessation of interest 


Rigid to — Depends on oontraci or 

Statute. 

The right^o interest depends on contract 
express or implied or on some rule of law 
allotvicgit. {Lord Swmner) Lala KALTAN 
Das V. , SHEIKH Maqbul ahiviad. 

40 All. 497=22 c. W. H 866=35 M. L. J. 169. 

24. M. L. T 410=8 L. W. 179= 
(1918) M. W. R 535=20 Bora- h. R. 864= 
16 A. 1. J. 693=6 Rat. L W. 169= 
28 C. li. 3. 181=46 I. C. 548 (E C- 

—Tender of large sum than the amount 

due on^the mortgage — Right to interest. Bee. T. 
P. ACT, S. 83. - 34 ML L. 3 . 439. 

~ “ — Thavesna rate '-^NativJckotiai OheHics— 
Practice of. 

The expression tbavanai interest in the case 
ot deposits made with KattuhkotUi Chetiy 
firm means the customary rate of interest 
which is fixed by Rattukottai Ufietties every 
, two months. {Wallis^ C, /. and Kwmrmmmi 
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INTEREST S. 1. 

Sadri, J.) Muthia Cuettiae V. Raaia- 
NATHAN GHETTIAB. (1918 1 M. W. N. 242= 
7 L W. 330=431.0. 972. 

INTEREST ACT (XXXII OF 1839), S. 1-In 
terest— Award of, as damages in the absence of 
contract to pay and notice of demand. See 
Interest. 22 C. W. N. 438. 

INTERPRETATION— Proviso to section — 
Efiect of. See LAND IMPROVEMENTS LOANS 
ACT, S. 1, 34 M L J. 446. 

Punckiaiion 7nafks, value of, 

Pec N R. Ghattefjea, J. It is an error to rely 
on punctuation in construing Acts of the 
legislature^ {FLetchei\ TeunOn, Richardson 
Ghaudhuri and N. R. Chatter JJ.) Mani 
LALL^;. TEUfaTJEES FOR THE IMPROVEMENT 

OP Calcutta. 45 Cal 343= 

22 C, W. N. 1=27 C.L *J. 1= 
44 1. C, 770. 

^ — '’^—Staiuiet affecting jurisdirMon— Strict 
consirujction 

An act by which the jurisdiction of the 
ordinary Courts of J udioature is taken away 
must be construed strictly. {J>rake Brockman, 
f, a.) KAMA V. BHAJANLAL CHANTANLAL. 

48 I C. 664. 

' — Statute-' Alt crnaiive remedies— Elec 

lion hy ‘party. 

In casea where a statute provides a special 
remedy for a right or liability already existing 
unless the statute contains words which 
either expressly or by necessary implication 
exclude the common law remedy the person 
suing has his election to pursue either that 
oc the statutory remedy. ' {Drake Brockman, 
J.C.) Bala v. yiTEu. 

44 I. C. 237. 

Statute'-^ Ambiguous language — Inter- 
pretation so as to avoid extreme or anamoicus 
consequ£7hces. 

If a statutory enactment is ambiguous and 
capable of two interpretations, courts are 
entitled to take' into consideration that there 
are certain consequences which it may be 
presumed the Legislature did not ^intend to 
bring about and to prefer a construction which 
would avoid subh oonseguencea rather th^in 
one which would lead to them. [Mdler, C J. 
MuUick and Imam, JJ ) Bheo NANDan Pea- 
SA0 SINGH V. EMPBEOB, 

3 Pat. L. J. 681=(1919) Pat. 1= 
6 Pat, L. W. 324^46 1. C. 977= 
19 Cr. L. a. 833, 

— Rending to a group oj 
feciions—Riot io'resirict scope of the operative 
paH of the section. 

The heading " to' a group of sect’ons 5h a 
etatute ought not , to li -preeeed into a con. 
Btructive -limiUtioii upon the eseroiae of the 


INIERPRETATION. 

powers given by the express words of the 
Act. {Lord Smmur.) NARMA v. BOMBAY 

Municipal Commissioner 

42 Bora. 462=20 Bom. L. R. 937= 
23 C. W. N. 110=8 L W 548= 
24 M. h T. 297=(l9iS) M. W K. 840= 
48 I C. 63=45 I A 125) 129 (P. C.) 

Statute— Illustrations — How far a 

guide. See CONTRACT ACT, S l6. 

33 M. L. J. 614. (P. 0.) 

Statute— Illustations to a section— 

Authoritative exposition of the meaning of the 
section. See CONTRACT ACT, 8. 73. 

23 L. T. 320. 

Statute — Illustrations to a section — 

explanatory of its meaning— Value and rele- 
vancy of. See Contract Act, S. 33. 

11 Bur. L. T. 9. 

Statute of Limitation— Exceptions 

not recognised by the Limitation Act, not to be 
introduced. - See LIMITATION ACT, SS, 9 AND 
16. 47 I. C. 122. 

■ Statute— preamble, value of — See 

WORKMAN’S Breach op contract act. 

16 A L,J. 715. 

Siatule—RrcbU)tiption of-- Conformity 

existing legal ^icdions. 

It must always be presumed that the Legis- 
lature does not intenc to make any alteration, 
m the law beyond what it expressly, declares, 
either in express terms or by implication, or 
in other words beyond the immediate scope and 
object of the Statute. In all general matters 
beyond the law remains undisturbed. It is in 
the highest degree improbable that the Legis- 
lature would overthrow fundamental princi- 
ples or depart from the general system of law 
without expressing its intention with irresis- 
tible clearness. {Crouch and Hayioard, A. J-0.) 
SOBHRAJ DWARKADAS EMPEROR. 

11 S. L. R. 113=45 1. e. 399= 
19 Cr L. J. 591. 

-- — Statute— Previous legislation, refe- 

rence to, when permissihU. 

In construing a statute the Court is entitled 
to look and see the course of legislation 
previous to the passing of the Act in question . 
and if the words of the previous statute are 
re-enacted it may be assumed that, it was 
intended that the la\v should be continued as 
it existed, {Dawson ^Jiller, C. J, and jlull'ick, 
J.) Harain Singh v. gabhrial Ueoan. 

4 Pat. L. W. 189=(1918} Pat. 131= 
44 1. a 283. 

Statute— Principle cf, general 'words 

cover things not specially named, - 

- -Per Richardson, J. The general ruie^for the 
couBtiuctioji of statutes is that, the legislature 
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means what it says. The words best declare 
the intention, hat owing perhaps to the 
imperfection of language as an Instrument, or 
to the fact that language is sometimes misled 
even in the legislative enactments, it may 
always be easy to say what the meaning is. 
The language may be doubtful or ambiguous. 
The Courts may have a choice between diderent 
possible constructions and in such cases there 
may be subsidiary rules or principles more or 
less controlling the choice according to the 
nature of the subject-matter, whether the Act 
is penal or remedial and so forth. Beyond that 
the^e is more delicate ground where the stricB 
literal meaning would lead to a result so absurd 
as to be rational, and it may be found to be : 
possible to modify the meaning so as to avoid 
the result. 

It is tha function of general words to 
include things not specially named {Flezch$r, 
N.B, Chatterjea, Tewnout Bichardtaii and 
CJwudhuri, JJ ) MAN! LaLL SINGH v. 
Trustees JFor the improvememt op 
Calcutta. Cal 353=22 c. w. K. 1= ’ 

27 C, L. J. 1=54. I. G 770 ! 

; Statute— Ee- enactment of terms oj- i 

earlkr statute— Mecognition of jitdicial inter- i 
^retaiion cf earlier statute x by legislature, ' 
The Legislature must be presumed to have 
known the interpretation put by courts and 
others on the terms of a statute and when a 
provision of an earlier statute is re-enacted in 
practically the same language in a later 
statute, it is Sr Legislative recognition of 
the correctness of the earlier interpretation, i 
C. 172 ; II A. 490 ; (ISyl) A. C, o9. {Dawson, 
Miller, C. J. Chapman, ^Rao, Atkmson ana 
Mulhek, JJ.) PABMESHWAR AEIE v. Ell 
PEROR. 3 Pat. L. a 337= 

4 Pat L. W. 157, 176= j 
(1918) Pat. 97=44 i. G, 185= | 
19. Cv, h, J. 281. ! 

j 

Statute- -Retrospective operation, not i 

presumed it vested , rights afieoted— Eight to 1 
have a decision final and not open to appeal — 
Bubetantive right. See C. P. CODE, 102 

23. M. L. T, 255. 

JOIHT CRBDITORS— Payment to one — Not 
a discharge of liability. See CO-MORTGagees, 

22 C.W. N: 1021. 

JAGIR— Grtant of. land and not revenue 
only— Property attachable in execution. See 
C. P. CODE, S.AD {g>. 

22 0. W, M. 677 (F. C.) 

JAIL REGULATlOKS AKD MAKUALS- 

Breaking of— Efieot of. Bee C. P. CODE, 0 VX 
E. 11. 16 A. L.J. 64. 

Joint DECREE- Holders — payment to one 
some of them — Not a discharge of the 
■ decree. See C, P. Code, 0. 21, B. 2 (1). 

(1918) M, W. K, 507. I 
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JURISDICTION. 

JDBGS— Change of— Findings recorded by 
predecessor witu consent of parties— Right of 
successor to reconsider them. See PRACTICE. 
JUDGMENT. . 11 Bar. L. T. 97. 

JUDGMENT — Basie of — ‘Presumptions and 

, suspicions, not a ground for decision. See 

Second appeal, g-round for. 

! 44 I C. 433. 

, — Decision of High Court in a Land 

I Acquisition appeal whether a judgment within 
! cl. 16 of the letters patent. See Land ACQUISJ- 
I TION ACT, S. o±. 35 M, L. J, 110. 

Eectification of — Remedy by suit if 
and when available—- Mistake — Efiect of. See 
Lscree, setting aside 3 Pat- L. J. 465. 

JUDICIAL COMHiSSlONSR — Review of deci 
sion in rant cases —Jurisdiction. See Review. 

21 0. G. 264 

JUDICIAL ORDER — Coliateral attack — Error 
of law— Irregularity in the exercise of Juris- 
diction — Not a ground for. See DECREE, 

Setting aside. 22 c. W. K. 260 

— -^Collateral attack— Illegality of order 

not a ground for— Jurisdiction, meaning cf 
See Decree, setting amde. 

43 I. C. 804. 

I JURlSDIOTlOhi — British Indian Court — 

I Extra territorial jurisdiction— Ofience by a 
subject of a Native btate cn a loreign ship 
on the high seas— No jurisdiction to try the 
accused See PENAL CODE, 6. 4. 

20 Bom. h, R. 98. 

OJ British Indian Courtb— Accused 

a Paiiaia suhjecL — Arrest on railway 
iwes t% Patiala terruory — Charge oJ cb3t7rient 
in Patiala territory — OJ fence committed in hr. 
India. 

The arrest of the accused, a subject of the 
Patiala State, on the Railway lines within 
btate territory was lawful, as full and exclusive 
power and jurisdiction of every kind over the 
railway lines and over all persons within those 
lines had bean ceded by the State to the Br. 
Govt. 

Held also, that a subject of a Native State 
cannot be tried in Br. India for abetment 
within that state of an ofience committed in Br : 
India- {SJiadi Lai and Martineaii, ' JJ) 
BALWANTSINGJB V. EMPEROR. 

31 P. R. (Gr) 1918=48 I C. 365. 

— Bnfcj&h Court — Non resident for- 
eigner — Claim for freight — Blegally 
collected— Claim for damages for short delivery 
or in the alternative for^ general " average — 
Cause of auction See 0. P, CODE, S. 20 (o). 

. / 36 H, L. J. 189 
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lis to if and when can be 
meed for fir.st time in appeal. S^e 0. P, C 
ii. m2. (191S) M. W. N 661.- 

— Objection to — Acquiescence by parties 

.-^Subsequent objection ' See (1917) Dig. 
.■Odd 694 iMPBRiAn Oil soap and 
0j3NBaAL Mills and go v. Ram Ghand, 

91 P. R. 1917=:9 P. L R. 

1918=36 10.980. 

— ^ — QbjeGtion to ^-Waiver of -^Cast*. triable 
b}i Comt tried byinfirior Court — Pre- 

jud^ice preBum-jotion of. 

Wbera an inferior Court disposes of a case 
. wbiob should have been beard by a superior 
' Court there is ground for thinking that the 
parties were prejudiced. A party is not estop- 
ped fro^ questioning the juriadiotion of a Court 
to hear an appeal though he himsalf presented 
the appeal in that Court. IG P R. 1907 foil. 
36 P E 1902 dist. {Broadway, J.) Oheloo 
D. Kali Das. 2i P. R 1918=33 I, C 316. 


KAOHIN HILL TRIBES REGN. 

" — - — ■ Bmall Cause Court— Objection to — 
Duty of court to hear and decide on the objec- 
tion, before trial on tnetits. See ?ROV. Sm. 
0, G. ACT, SCH. II AST. S. 4. Pat. L- W- 218. 

■ Small Cause Court — PIS. and deft. 

jointly carrying on cultivation — Agreement by 
deft, to nay'plfi half share of profits — Suit to 
recover money due thereunder— Whether suit 
for rent. See (1917) Dig COL 695 KamNath 
V. SEKDHAR Singh 50 A,1L B1= 

15 A. L. J 862=55 I. C. 323. 

Small Cause Court — Suit for definite 

sum alleging other transactions for which right 
to sue was reserved. See PEOV Sm. Hatire 
Courts act, Art 31. 1918 M W. N 717. 

— Small causes court— Suit for Specific 

perfomanoe of a contrat to pay money by 
vendor of land lagainst vendee. See SPECIFIC 
Performance. 1918 M. W, N. 896. 


Pres Small Cauees Courts— Suit in 

ejectment— Actual rental of portion in occupa- 
tiou less than Es- 100 — Eight to go into 
question of title to determine jurisdiction. See 
PRES. SMALL CAUSE COURTS ACT, S, 1. 

7L W. 610. 


Submission to, in trial Court- Objection 

to— Jurisdiction, not to be raised on appeal: 
Sre 0. P. CODE S. 86 47 1. C 558, 

'Test of ‘^Allegations in the plaint alone 

to be looked hito. 


Question as to — Deft, plea will not 

afieot. See Madras estates Land Act, Ss. 
189 AND 77. E4 M. L J. 309. 


B.evemije Courts — Pouier to decide . , 

finalltj on validity of documents. 

Tbs proposition laid down in 19 0, 0. 
the eSeeb that the Revenue Courts htve^T 
exclusive jurigdiction to decide finally ?updil 
the val.'dity of document of title though oot- 
T 9 ct as a general statement of the law: is 
subjaofe to the obvious qualification th'^.thh 
Civil Courts oannot dsoide any matter ij'* 
jurisdiction has been exclusively 
Revenue Courts. {Lindsay J\ 0 omce 
NATH r, DRIGBIJAY SlNGlf. 9,. 

3 0. L. d. A ^ 

Of Revenue Court— ^pjj^^oreo'. q| 

rent— Ryoti Land— Person in possession urp 
legal right or as trespasser. See 
KSTATEH land act, Ss. G ( a ) 43, 163. n 

35 M. L. J, L 


‘3in.ill Cause Court — Attichi jjjitr _ 

.immoveable property before judgment^ 
difcy. See Small Cause couet. 

14 H. -.£,aA6 


— — Small Cause CourP--Aiiactme' 

sale of mortgage decree in execution. 

ASmtll CauaeGou'tein attioh and s-*!— 
preliminary decree for lorecloaure of immStc 
able' property. IMHiraf A..L* C.) KaiSHNAJ 
RALIRAM. 55 1 C, 2P- 


The venue of a case must be determined by 
the nature of the claim as laid, and not by 
the nature of the defence set up. (Ih^ake Brock- 
man. J. C.) Kama Bhajan Lal Ohand- 
ANLAL, 55 1. C 655. 

Valuation of suit for purposes of relief 

-.^-Good for putposes of determining jurisdiction. 
Court-fees act. s. 7, (4) (o). 

25M. L. T. 267, 

IVaiver-^-Want of —Effect of decree pass- 
prieUV Court having no jurisdiction— No waiver 
^ubseojeciion to jurisdiction- -No Waiver of ohjec- 
dictio o/ jurisdiction— Bengal United Pro- 
A sd Assam Civil Courts Act XII of 
take av“®‘ Pudge Decree in 

, ^ in a case not within his compete'nce — 

The 

under-pn 

under pre^ a Court has no inherent jurisdiction 
dispoBsea rase it oannot pronounce any decree 
landlord. ; does, that decree.! is null and void. An 
at the tinfj as to jurisdictiqb can be taken at any 
first inad in any state q.* the case and cannot 
the heir ^■;d; so bel.o with regard, to a case falling 
Held, t -21 (i) Beui-vil and Uniied Piovincea, 
tenant h^ui Civil Cqidrts Acts, XII of 1SS7 
and the p.j cf^id APdnson, JL) RAGU. SlNGH 
; dispute, b&LI. 5 Fat L. W. 545= 

i Court IS 53 I. C. 920. ■ 

U- J. U.) t i 

1 Singh. -hill TRIBES REGULATION fl 
; ' .,1 {3) and 11)-C. P'Uode, Ss. 9 - 

-——^*~r_Qi^il.isdiction—Mattsr arising ih places; 

I tracL 
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KARACHI PORT TRUST ACT. 

The Kaohin Hill Tribes Regulaticn applies 
to Kichins ia the defined hill tracts and does 
not apply outside those hill tracts 

S. l.l of the Kachin Hill Tribes Regulation 
applies to suits triable within a hill tract by 
an officer exeroiaing jurisdiction therein. It 
is permissive and gives the Special Couit 
power to try any suit of the nature described, 
but it does not lay down^ and it cannot be 
inferred, that where a suit is triable outside a 
hill tract, the jurisdiction ol the ordinary 
Civil Courts is superseded {SauncUrs, A. J. C.) 
PANKBI HO^ SINWA HAUNO. 

M I. C. 699. 


of 1836) 

Karachi 


KARACHI PORT TRUST ACT (VI 

Ss 87 and 88 — Board of it unices for 
pcyt'i — Suit against— Lirniiation. 

The word ‘person’ in 3. 87 of the Karachi 
Port Trust Act technically includes and was 
intended to include the Board, 

Ss. 87 and 88 of the Karachi Port Trust Act 
do not distinguish suits against private indivi. 
duals from suits against the Board, but S. 87 
deals with the limitation of suits against the 
Board or any servant or officer of the Board, 
while S. 88 defines the responsibility of the 
Board for the acts of their officers and servants 
{Pratt, J. 0. and Crougn, A. J. C ) Mousaji 
AHMED & Co V. THE KARACHI POBT TRUST 
11 S. L. R. 126=46 I. C. 410. 


j LAND ACQUISITION ACT. 

right^.. of occupancy fcen.iuts without the 
j permission of tho Khot and makes accretions 
I to the mortgaged property, be is not entitled to 
I rely upon S. 63 of the T P. Act and to cal] 
•upcn the mortgagor Khot to reimburse him 
for the moneys spent in making purchases of 
occupancy holdings without the Khoti's 
permission. (Brjchetor, A C. J and Kevip, J ) 
GOPAL v . BhaGITBEi. 20 Bom. L. R. 681. 

46 I. c! 668.* 

LAKHIRAJ Presumption of, from long 
possession without piyment of rent Ghe 
B. T. ACT, S- 1C6 22 C. W. fj. 396 

LAMBARDAR Ejectment Tenant or trespas- 
ser— All CO sharers must be joint— Lambaidar 
can act only as agent of the entire body of 
Co-sharers. See CO-Shaeer. 3 Pat L. J.“83. 


KAYAM SASWATHAM PATTA -Permanent 
lease. See Landlord and Tenant. 

35 M. L. J. 129. 


SziccessoT ~~ AppAuTfient *•( iji de- 
I fault of an heir of Last i^icumbcht Rival 
\ clawiant Collect! r's discreticyin’ry prioer of 
appointment jzot ordinarily to be inter ter id u'ith 
1 — Lambardari rule No Id. 

In making an appointment as successor to .a 
laonoardar in default of he>r the officer ir.ak- 
I ing the appointment is at liberty to consider, 

, in addition to the points set out in rule 15 all 
I matters winch may reasonably be regarded 
as relevant to the suitabilii.., of the aopoint- 
1 ment and as between rival candidates he i.s 
I expected to decide accordiug to the general 
j balance of iheir respective claims and of the 
j administrative advantages or disadvantages of 
I appointiag eaob respectively. 

KHOTl SETTLEliiENT — Khoti village — Dun- | , such officer has exercised his discretion 
lop’s proclamation— Introduction . of survey | ignoring any 

settlement in the village— Tenants of Khot matters which he ought to 
registered as Khatedara — Fixity in the amono In I^hsider nor perversely running counter to 
of rent payable — Kabuliyats passed by sense of the rule his decision 

to Government— Bombay Survey and Sett' 930 ought to be allowed to stand and the mere 
ment Acts. (I oMSGo) Ss. 37 and 38~T -j fact th'^t an appellate or revising officer takes 
trees on Varkas lands —Sale by Govt. to Kha^<^X [ ^ :difierent view of personal claims is 
dare — Khots’ right to the sale proceeds. I not- a good reason for upsetting or modifviug 
Bom. Survey and settlement act, ^ decision. {Maiphard^ F. c.) ChaudhubI 
AND 88. , 20 Bom. L. R. ^ ^i^^ASRKULi r Malik Chiragh Khan. 

feedffia ^ ^ ^ P. W. H. (Rev.) 1918= 

KHOTI VlLhkdl^— Occupancy holding, iiapman 
fer of withozit Khoi s permission — ] 
front Khot'spurehasing — Occupancy righ Mahto ‘ 
ozit K hot* s permission — Improvemez i C 72 * ' 
mortgagee^Mortga^ee cannot recover * ■' 
impr overaeni from ^Twrigagerr Ktwt — T.j^^ India ' 

^ nat a Br j 

A Khoti tenant in the Kholaba can try 
cannot transfer "his occupancy holding > 

' thsi i^rmission of the. Khot, and, if he no juris- 
the Khot ia entitled to re-eriter. 4- jg^tish 
The decision in XS Bom L. R. 446 ihAi Native 
the Kholaba District ai a whole actually 

be restricted to the particular vr . ludia, 10 
Which the litigation came his, J) Raj 

^,Wh6n a mortgagee of .a K.^? t. c 447=; 

^lurchases, while he is in poBf Cr j 93 ^^ 


43 I. C 87. 

pOACQUlsmON ACT, {I OF 1394)- 
, Corporations to acouira land to build 

j bridge— uompansatiou. Sec BOMBAY CITY 
VNICIPAL-Aci:, Ss. 267. rt,i, 29a ASD 3ja. 

20 B:m, L. E. SS7. ,p. a.) 


S— Damages olaun for, 
' yket value at the dale 


if sustain 
of c eg uij 111 * . 


41 


at lat . 

Code^'SQit for enhancement of compensation 
d by. the Collector for land acquired by 
— . — io body for a public pu.-pjse a claim 
HQP-'inpges for severance cannot be enter ■ 
^iQjid by the Civil Court unless it was origi- 
made Ijefore the Collector. 

Qf.he question of the market value of land 
jhQ date of ihe acquisition doe* not depend 
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LOD lliPROVEMENT L0AR5 ACT. S- 1 

that the amount of the award stould en^ 
hanoed bv Bs. 7,000 while the other Judge on 
■the method of valuiUiou adopted by_ hm w^ 

. .for awarding on the whole an additwnal sum 

■ of Rs. b6,UO0. The Judges of the Divisional 

VBauoh thereupon agreed ° 

the Dt. Judge should be modified by adding 
Rb 8,050 to the award. On appeal by the 
' Saimant under ol. 16 of the Letters Patent. 


' Bel4 that the decision of the High Court 
waa not a judgment, within the meaning of cl. 

15 of the Letters Patent and was not there- 
fore open to appeal. W Cal. 21 and 1< C.V\ N 
421 ref. Under S. 98 (2) of the C- P. Code 
which applied to the case, the result of the 
heating before the Division Bench 
tiiken to be the confirmation of the awaid of 
the Dt. Judge, '-‘i C. L. J. 525 tof. 

TetSeshrtgiTi Tyer, J. -The conclusion of the 
Judges of tho tdvisiou Bench to increase the 
amount of tho award, not being based on any 
point 01 principle on which they agreed, b. 9. 
ol the 0. P. Coda was not applicable to sne 
case The result was that there was no juda_ 
ment’ so as to attract the provisions of ol. lo 
of tbe,Lettors Patent. Cl. 3b of the Letters 
Patent governs appeals from the motussil m 
cases where a. So of the C.^ 
apply. 25 Mad. 548; 28 M l,. T. 691, 29 “‘‘d. 

• if 20 Bom. L R. 185 ref. 

Oldjield and ii‘ishai/ir% Iy<^^ 

. ESAMAN TIRUMALPAD m COLLECTOR 

tip the NICGIBIS. 41 Mad. 943 — ^3 M L. J. 
OP ^ jj ^ j 155=11918) M. M. 

84C=8L.W261. 

LAHD IMPBOYEMEHT LOAHS Act, (XIX 
of 1883) Sa. 4,1(1) (Cj-ionn /«»• wtproyement 
wmis-^SaU of land ij ]ree of prior 

brances-Madras Bwewie Secomy Act, 6. 12 

^Proviso to Section — Effect oj. 

The proviBions o.f S. 42 of the Madras 
Esvenue Recovery Act apply to a sale under 
7 il) (o) of the Land Improvement Loans Act 
and a sale of land under the Provisions of the 
Ltter enactment 7 Had. 431; 2o Mad. e72. 34 
Mad. 493 ref, 

A loan which was applied for ami obtain^ 

for ihc purpose of effecticc an aotio.iLuta n - 

provement does notcouse k- oe 

-ause the borrower st itted the improvement 

before he actually received tne 

Governmen: or becau=e a second instalment 

S^^f t^an was disbursed by rheCovern^nt 

when the Arse had not been fully 

within the time prescribed cy the rules framed 

bv the OovcrDiaoni 

The words of a ptoviea cannot be 
exleud the oreration of the section ro 
' it is attached.’ But where there is 

to the true rueauing of tba subaiannve ® 

■■ leetn^^n, ii lit legitimata.te look to ^he v;<«ds^f 
a proviso, in -otaet w dstarmine 


LASDLORD AND TENANT 

interpretation of tho section 

(al.{:lylUig and S''Shag'ri Ivt,r, -fJ ) SankaeAN 

' NAMBUTIBIPADdRAMASWAMI IYER 

41 Mad 69i-=34 M. L, J. ^4o=23 m L. 1. 

LANDLORD AND TENANT. See also T. P. 
ACT, Ss 103 — 11'^. 

-^AbadiLand, tenant's houES in--Termi- 

nation of tenancy- Right of tenant to retain 


his house against Landlord s ivisiies. 

Where a tenant is found occupying a house 

in theflhadi of an agricultural village, the 

village site being the landlord’s property, there 
is a presumption that he holds the sue apphr- 
tenant to his tenancy and he has no right to 
retain it against the wishes or the landlord on 
ceasing to be a tenant in the village (Lxndsay 
7 c :nd Daniels, A. J. C ) RAM HaeaKH v. 
Bhuya ambtka datt ham. 21 0 c. 2.7. 

Abadi— Eight of tenant to rent free 

bouse site with permission of Malgusar. Sm 
ABACI. 

jihadi - Tenant ejected from holding 

if can continue to occupy house. 

Where a tenant is ejected 
agricultural Imlding in a village, he b..s n 
right to occupy a house in the vi lage abadi 
against the will of the zemindar 
c.) GHBRAO V, EARAM SINGH. 47 1. C. 6 

Breach of covenant^dfo provkion for 

re-entry-^ Effect of a 

Where a permanent and hei'itable lease is 
granted without any reservation as t(3 tbe 
right of re-entry in case of a breach of that 
condition of the grant, the ^^^sor cannot claim 

forfdture of the lease ^“A^TATE 

(Kanhoiya Lal^ A. J. C.) KATESAB 

t). AIGHAMMAD AMIBv ^ J C 73. 


— -Cesses — Implied Contract to pay 

Long c(3ntinued payment— Contract supported 
by consideration. See W. N- 823- 

•-Cesses. -- Undertaking to pay hy^ 


landlord. 

Where a landlord let out a tenure at Rs. 90 • 
pat annum including the ceases. 

Meld that the landlord clearly undertook by 
contract, as between himself and the <»*inr®- 

SllS .. iMBi re**” “*kT?M6.: 

—.^Denial , of , 

'^Adverse 

RWfDBSca AOI 0^} “'A*', « ' ■ 
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l&hdlord and tenant. 

Ejectment ~ -X dxS' ni-At — Rc'/iJ- 

siic5of a Vi'ilid nr.iice — YV.i'-i cf [i:i 

—* O l N (3 of ?lOiLCt‘ LG (jlL'.', OVu O'-C 

joint tenant raix^ vrinu^'ipt.nn of w'f:Ct 
reaching others — D I 'roiry of }xhice L--. qH:i bj 
post — Presumption in favour of As re. chi .<! ihe 
addressee— Ef feci of ngi-Aer ng C'.nm.in 

ing notice to quit, T. P. Ac:. S 

The pcmcipla governing .^athcieniy of noLicss 
to quit served by lindlords upor. their tenants 
are the same in India as in England, Such 
notices may be good and enectiva in law. 
even though not strictly accurate or consist- 
ent. The test of their suffi'jiency is not 
what they would mean to a stranger ignorant 
of all the facts and circumstances touching 
the holding to which they purpi rr to refer, 
but what they would mci.j to tenants presum- 
ably conversant with such facts and circum- 
stances. Such noiioes are ro be construed so as 
to eSectuata the intention of the parties nt 
res magis vabat qvarn per^at. 

B. 106 of the T P. Act only requires that a 
notice to quit should be tendered or delivered 
to the party intended to bo bound by it either 
personally or to one of his family or servants 
at his residence or if such a tender or delivery 
be not practicable, afi&xed tc a conspicuous 
part of the property. The personal tender or 
delivery may take place anywhere. The 
vicarious tender or delivery must be made at 
the residence of the person intended to be 
bound. 

In the case of joint tenants service of a 
notice to quit upon one is prirna facie evidence 
that it has reached the others. 

If a letter properly directed containing a 
notice to quit is proved to have been put into 
the Post Office, it is presumed that the letter 
reached its destination at the proper tinie, 
according to the regular course of business of 
the Post Office and was received oy the person 
to whom it was addre.-sed- That presumption 
would apply with greater force to registered 
letters. 

Service of a notice upon ordeli'^ery to an 
agent would be good service or delivery to the 
principal though in facD the notice was 
destroyed by the agent and ne\er was seen 
or heard of by the principal. It is an entire 
mistake to suppose that the addressee mu.st 
sigh the receipt for a registered letter himself 
or that he oamiot do so by the hand 
of another person or that if another does sign 
it on the addressee’s behalf, tba presumption 
is that it never was delivered to the addressee 
himself mediately or immediately. (Lord 
Aikinisonf HAEIHAR BANEKJI v. RAUSASEI 
Rot. 23 C. W. N 77=35 M. L. J. 707= 
16 A h/a. 969=29 C.L J 117.= 
58 I. G. 277=45 I A. 222. (P. G ; 


- — — — Ejectment-Plea of permanent tenancy 
^Burden of proof — Structures, erection of — 
Compensation — Equitable estoppel. Bee 
BlG.COL. 109 ; TH.-\VA£iI AMJJAL IN SaLAI 

' 22 K' L. T. 530 =7 L W. 17S= 
43 1,0. 643. 


landlord and tenant. 

“1 Pjci laieiii-Atazhot ajoiririny rccapniici/ 

.'Uy/j O', .‘■.■.'Lit g-ear s ai '-er c u " '-?5, ci'ccux 

nij ien-e a.i j rvci-r o} ‘■mill..: d , i; li.ivle i'> le 
e^tcr.Ld. 

Waore a raiyai a^-juiLes =- r.ght of cccup^incy 
in h-i holdinr: i y vircu? of twelve yeare 
■' possession and cultivation and ..-ubseiiuently 
exeeunes a fresh leise. he cannor be ejeccad by 
the landlord on toe expiry of tne term of the 
1 Isa-e. [Fxteher and Huda. JJ, SAIT AD 3ha 
MAIDAL V SKIDHAR EULEi.’ 

47 1. C. 167. 

: — ; Ejt'otm ent- Ser I'ici: tenure— Ornissi-m la 

p'^form services -Pr' vispyi in xa^e f-'r recover:'. 

, of ps 2 in L.turf cerv las at tat option of ikc 
\la*idlord—E.cczmcnt 

' ^ A lease whs granted primer to the date of the 
E T Act in consideration of the tenant under- 
t-akingto render tho.sa service.? which his ore- 
i decessor bad rendered in the bouse of the land- 
I lord’s predecessons and to duly penorm tuose 
'.which he would ce required to do in the 
I landlord's bouse at the time of marriages’’ 
j with an option to the landlord on tea tenant’s 
j failure to parform the services ro recover Rs. 

1 I as renj. in lieu thereof or tj eject the tenant. 

Held, that the lease was a perfectly good 
j one and under its terms the iandlord was not 
bound to accept Rs, 2 in lieu of ^he service, but 
. was competent to eject the tenant in iba 
, event of the latter’s lefusal to psrlorm the ser- 
vices, [Pletcher and Huda, JJ) SAN'CHIRAA/ 

'■ Db Beeari V Haea Prita Thakue^ni, 

46 I. C. 611. 

I — y“Ejectment — Terminable tenancy 

; allegation o; onus on landlord to prove ter- 
minable tenancy and its valid termination, 
j Bee EJ.?:cTMENr. 7 L. W. 194= 

; 43i.C. 577. 

i Encroachment by tenant on. land of 

, stranger — Acquisition prtma facie for the be- 
insiitofithe landlord. i>t;c LANDLORD AND 
I Tenant, Trespass. U918) M. W. N. 36. 

j ^Eviction from n-m-transferable reiyati 

I holdiug— Sale of by Tenant— Surrender alter- 
i wards of same to Lndiord, and re^ settlement 
1 of rent— -Implied surrender— Eviction by land- 
! lord of purchaser of portion. See BENG. T. ACT, 
•S. So.b). 22.C. W.N 957; 

j See also 22, C. V?. N. 965 and 

' 22 C. W. N 972 

; — ^ — F'ixitii of rent — Presu-mpik>n~B. T\ 

,^Act, Ss. 31/1, 5u (2)113 artA lib— Effect of 
; Ss. 3L and ll^^E-hhcv'Cemerd of rerA — Prevail- 
'■ ing rate. 

Where the sattlemeut officer settled, iu pro- 
, caadings under Ob, X of ;hc: B. T. Act, the rent 
I of the holaings, the rent cannot be enhanced 

■ under S. ii3 for nfteen, years even on the 

■ ground of the prevailing cate, 

i Where the tenants have been recorded as 
' occupancy rights in the Reobid of Rights iu 
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UNDLORD AWD TE1S4ST, 

vmbt in ihQ laud aa a raiyat even whete It is 
proved that the latter had no such Eight 
{TPl^tdicr and Panton, JJ ) AMAE Ohandea 
V. :NOOK KHATUN, 47 I. C 7.7 

’ Occupancy tenant — Sub Icnsfi hii j 

- VaUdity’^ landlord's consent— N'^.'^essity. j 

The traoefer hy the sub -lessee of an absolute 1 
bocupanoy tenant his interest under a sub- 

lease bindiu^i on the landlord does not, in the 

‘.absence of a contract to the contrary, require 
: the landlord’s consent. {Kuiwal Of-^g A J .L . 
SETH HARAYAN Das y KRISHNA RAO 

14 N h, R. 1S3. 


—Occupancy Tenant — Subtenancy 

{torn ye« to yea,t - Temimation - IJotioe 
-Intention ot pattieB-Pteauinption_ hce OC 
. CDPAHCV TENANT. 


14 M. U. R. 3 


L4HDL0RD AND TENANT. 

Permanent tanancy — Prooj of chancie 

in rate of rent, effect of— Circumstances at the 
time of the grant of the lease— 'Value oj . 

A mere change in the rate of rent does not 
necessarily extinguish the original grant, and 
the mere fact that the rent is enhanced does 
not incap.icitate the lessee from showing that 
the original grant was intended to be perma. 
nent. 

Where the origin oi a lease is known and 
the circumstances under which it was given 
and the subsequent conduct of the pirties show 
with certainty that the grant was perpetual, a 
mere change in the amount actually paid to 
the lessor would not put au end to the original 
lease. {Drake Brochm an, J.C.) Matho 
GOVINDARHAT. ^3 1. C, 7S4, 


— Permanent or feiUtre by denial 

of larMordA title— AppUcabiut y of 
denial of title of heir or assignee of landlord 
Landhrd's denial of tenanVs titlc-Dfject of- 
Dnalish and Indian law on the subject— D ease 
m'ior to T.P. Act-modes of dete.rinin%ng tenancy 
—Darfeiture, Institucion of suit in ejecirncut 

Dease — ConsiructAn — Kayani Saswathmn 

paiia— Permanent lease. i i 

In a suit in ejectment brought by the 
successor in interest oi the grantor of a Kayayn 
Saswaihain paiia granted prior to the T. D. Act 
against the transferees from the onqinal 
grantee thereunder, hdd (a) that the principle 
of interpretation enunciated m Oal. tii. 

C with cefeceuce to Istimran M )kur an p atlas 
was. applioable to the construction of b^yam 
Baawatham pattas and the estate granted under 
the suit patta was of a permanent character, ^ 
15 iSlad. 199 foil. , 

(b) that the general rule regarding forfeiture 

bv denial of landlord’s title appUed a 

permanent lease and, inaBxmioh as tbe defts. 
had prior to suit clearly set up the title of a 
W person and denied pllds title they had 
incurred a for.eiture and the tact that plfi. 
prior to suit himself denied their eights as 
lessees tUd not aSeot the result. U ^al, 400 
and 36 CaL 1003 ref. 

ic) that the suit lease was not governed by 
the T. P. Act, the institution of the suit was 
a sufficient determination of t^he lease and no 
other previous' act determining the same such 
as a notice to quit was necessary for maintam- 
ing the action. 

uuaeri as to leases governed by the Act. 

The rule jf lorteitute by deui.U ot title ex- 
tends to cases where the title denied la ^bat of 

■ the be.r or assignao of the person who let- the 

■ - lanaat into poseession or to whom tae tenant 

Disoussion of provisions, of the T. P. Act 
Milting to forleiture by denial of title in case 
,o£ permanent leaset.did tennrea and compari- 
son tbereof with English Law. (Abw iW/iwi 

■ and fl&i/wid, JJ-). KAMA lYENOAB-e. ANGA 

149*9^ UK. 'W9~46 I. C. 62. 


— Permanency of tenure ^Tanij or e^J9t. 

Temple holding land as ryot wari proprietor— 
Claim of occupancy right by tenants— Onus of 
proof— Ttinplc recogmsed as Ehabogam miras- 
dar — Lease by manager — Thar arn fo.isal 
mucLilik a -Execution of by tenants describing 
themselves as ulavadai kanai mirasdar and 
Burokmidi — Assertion of Pci' manent tenancy 
EJfec\. 

The village of Sellar in the Tanjore District 
belongeu to a temple which was registered as 
the ryotwari proprietor thereof paying to the 
Government. The pymaah account of 1316 
showed that the temple was the sole pro- 
prietor oi the soil of all the lands in the village 
at the time tend was paying revenue in the 
shape of paddy to the Government. In the 
pymash register of 1839 the temple was des- 
cribed as the sole Ekabogham Mirasdar of 
the village and some of the tenants of the 
nanjah lands were described as ulavadai kanai 
mirasi tenants. During the year 1830 to l'r28 
the Collector of Tanjore who was then in 
management of the temple and its^ properties 
left the lands of the village for cultivation to 
the highest bidders toe short terms of 1 to 
S years. The actual cultivation was done 
generally by purakudis . who held under no 
definite terms and who were entitled , only to 
purakudi waram to be paid by the lessee out 
of the gross produce. In the year 1831 several 
persons, the pradeoessors-in -title of the defts. 
applied for and obtained a lease of the temple 
lands from the OoHector^ on execution in his 
favour of a “ tharam Faisal Muohilika.” The 
eiceoufeanta of the MuchUika were variously 
described,. so me of them as Purakudis and 
others, as Ulavadaikani Mirasdars but they 
all agreed to pay a fixed cash revenue to the 
Government though the same was due directly 
from the lessor (the temple) and also to pay 
. the ptioe of the p^ddy grain -besides the punjan - 
cash rent, due to theteniple as swamibhogam, 
^ bong as the lands Were in thetr possession, 
f ^h 0 S?e were dlso the proviBions. for payment, of 
-D^ditional' caeb Tevahue tq.tho. Government 
' md thunduwaram or Add^oaali 
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IjAKBLOED A1^5> TSKAi)«T. 

to ths teixple, if garden crops etc , were 
or if w’j.stc lar.ds vfere brought uudor 
tiou by the tenanis. It was also in evidence 
thar the defts. and the predecessors in title 
had all j^long bson selling and mortgaging the 
lands to the knowledge of the successive 
trustees of the temple In IPIO the tra,^tee 
of )he temple brought a suit to eject the 
defts. after serving them with proper notice 
to quit. 

Held,, that on the facts of the case and 
having regard to the muahiliha executed by 
tbair predecessors in-titia in the year lc3i 
the defts. had no occupancy rights in tha land 
in their po.ssession but were merely holding 
them under a yearly tenancy and that they 
were liable to be ejected. 

Permanent holdings under si ryotwari. pro- 
prietor being unusual and exceptional ths 
onus of proving tliat a tenant holding a 
ryotwari proprietor has a permanent right of 
occupancy in the land, ’s on the tenanh 

Where it is proved that a tenant came into j 
possession of land under a lease for a term 
the subsecjuent asserti-^m of a permanent 
tenancy by the ten»Dt cannot confer such ( 
right upon him, especially when the landlord | 
is a ’ temple whose trustee cannot grant a t 
permanent lease of the tsinple lands without | 
committing a brea^ch of trust. i1ValUi>^ C d. , 
and Sadasiva Iyer, JJ.) MUNA MOHAMED ; 
I.OWTHSR V. lUUTHU AEAGAPPA CHETTIAR . ; 

U M. L. J. 235=23 M. L T jl6= 

7 L. 380=55 i. 0. 8SS •; 

■ VeTmaneni tenancy^ Evid-e^.iCe --By ct'> ; 

wari waste lands — Fres'unvytion cf— T-mide I 
lands^Occupancy rights ‘in—^Becognition of, | 
not a breach cf trust, i 

Where the Courts bglow' had inferred occu- 
pancy rights, from the facts ’that the tenants 
have been in possession of the lands for nearly 
60 years paying aa uuifoim rent, being eriuiva : 
lent to the Government assessment on a single- 
crop land, that the tenants have been selling 
and mortgaging their lands to the knowledge 
of tha landlord without any objection, that 
there has been devolution of ibe property from : 
father to son, the landlord recognising the son, j 
as tenant in tha father^s place and that there j 
has been no successful attempt to raite the j 
rent during all the period. | 

Held, that the presumption that the tenancy | 
v/as a permanent one was properly raised. i 

It doe? not follow, that because the lands 
w^ere unoccupied Government ryotwaid lands 
atone time, ci:ifeiv;vting Benauts can never ac- 
quire occupancy rights in them 21 dl. -L, J, 
S46,and 24 M.L.J. 669 ref. {Spencer and Krish^ 
nan, JJ.) MU4DEUSWAAfY lYSR n. , dsAiNAE 
AMI^IAL. (iSia) M. W. 11. 

7 i.. 1®. I.-e. 377. 

^ — ‘^•^BdeitionsJhip hsiween Oc7i!,ract 

defining ienns of — ''Asscriicn ■ oj higher right, 

■ efiea of. 


I LAHBLOED AND TENANT. 

i Where the relationship of landlord jaud 
! tenant is founded upon contract, a mere 
I assertion by the tenant, in the absence of a 
: clear statutory provision to the contrary, 

I cannot confer upon him rights other or higher 
1 than those embodied in the contract. ISanaer^ 

I son, C. J. and Teunon, 0 ) BIEENDEA 
! SISHCBS V. ilAHOMEX) DOULAT KEAN. 

22 C. W. N. 863=53 I. C 69. 

! - ■ 

‘ B elation ship hehveen—Creaiion of — 

; Execution and registration of Kahuliyat — Effect 

of. 

The execution a.nd registration of kabuliyat 
: without ibe landlord’s sanction either before 
' or after registration does not create a tenancy s 
even though Ihere may have been soma 
! previous talk of settlement. (Chiity and 
i Waimslev, JJ.) EDON MOhLAH v. BAD AN. 

46 I. C. 869. 

Belatimship. between— Implied cctt- 

tr act— 'Infer e7\ce from acts and condiici of 
landlcfti iemards ilie iencMZ. 

A contract of tenancy like any other contract 
may be either express or implied. 

Where a tenant brings under cultivation 
woste land adjoining bis bolding with the 
knowledge of the landlord who ^llows him to 
spend money tind labour on the land and 
himself stands by and signs the jmnaiandis 
which record the cultivator as •a, tdnant al- 
though not yet fixed with rent it is reasonable 
to infer no tenancy. Though the cultivator 
might be a licensee in the first instance where 
• the cultivation and improvement go on for a 
number of years continuously and the landlord 
does not object to tbe cultivator being shown 
as a tenant in the village papers, a contract of 
tenancy may be implied. [Sta7iyo7i, A. J. C ) 
Hatkoo V. NABIDAD Khan. 46 I. C. 909. 

— Ahaiement cf-<D%luvion and 
Alluvion— Ocntract not to claim reduction of — 
B, T. Act,S. 62. 

A holder of a temporary tenure under a 
EabuUyat which provided that diiuvion or no 
diiuvion. the tenant would remiiin liable for 
the full renc payable, ia not entitled to claim 
redaction of rent on the ground of diiuvion. 
{Richardson and Beaoheroft, JJ) SECRET ABY 
QE STATE V. KAMAL KBISHNA PaB. 

44 I, C 222 

^Rent-'Abvvab— Test, See (1917) DIG 

i GOL. 72U ; . BEJOY singe DUDHEEI v\ 
KRISHNA BEEaRI BiSWAS, . 43 Gal. 259= 

' 21 U. 859=41 L C. 361. 

Ecni-^AbiDab’^Omssntippay rmi in 

'jikkaHupces—Bfipa c\ami tOj if sustainable.^ 
Where the tenant agreed^ by virtue of a 
■ MokaTari deed of'XS^S to pay^ rent in Sikka 
[ rupees bo the lanlord, and in a, rent suit of the 
’ \ previous years, the landlord o^ained his decree 
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L4ND tenure:. 


land tekdes. 


The san^d issued to the holder by the Erisish 
Government made the tenuie one held directly 
under the Governmanb, and resnmable at the 
death ot the liia tenant. The sanction ot the 
Government, is necessary to validate the 
snceessicn on the death of each holder. The 
permanent Settlement of 1796 might destroy a 
military tenure by a new oo'r'tracb with the 
holder of the tenure but it aoes not afect the 
position of a tenure-holder with whom the 
new settlement was made. The mere fact that 
Ghatwali service had not been demanded or 
rendered does not show that the services could 
not be demanded by the Government. Where 
a ghatwai had been held for generations without 
rendering military services and the defacto 
holder of the ghat wal mortgaged it, it is not 
open to his heirs to impugn the mortgage on 
the ground that id is inalienable. (B'oe and 
CoiUts, JJ ) Rani Keseobatt Kumaei r. 
Kdmae Hatya Nieanjan Ceakravabthy 
U918) Pat- 30a=47 1. G. 179. 


— Pala-yaM Alienahiliiij and liability for 

debts of holder for tlnie being — Lands^ held on 
sendee tenure — Enf ranchisemeni of service te- 
nure effect of an alienation yrizr and subsequent 
— Omission to issue sanad under Regulation ‘25 
I of lSb'2,— Restraint on alienai ion u cessation of — 

I Spes sucoessionis, mortgage and sole of, not 
1 cpertktiGe on moriuag^E s interest when it falls 
I into possession — Execution sale supportahle on 
foot of personal liability clause in decree — 
Possession if adverse to the estate so as to bar 
successers-L imitation Act . Art. 120; 142 and 144. 

In India, apart from statute lands held on 
service tenure are inalienable beyond the life- 
! time of the holder. V/here however, an estate 
! is freed from its connection with a public 
j office and the services are abolished, it is sub 
i jact to the same incidents of the ownership 
1 and the devolution as ordinary property 
I 7 iMad. 85, 14 M hi 134 and 9 jtsom. 193ref. 

Where lands held on service tenures have 
bean alienated, the subsequent enfranohise- 


Ghahcali — Wid,ow in possession — 

BelinqishTuentf bad. 

Whera the interest cf ghatwali tenure- 
holder devolves oa his widow, she is not com- 
petent to divest herself of that estate. 

5 Pat. L. W 167- 

Ghatwcfli Tenure — PLighis of the 

Ghatvjal ^nd the family over the property sub- 
ject to the tenure 

In the Eemicdari of Kharakhpur in Bengal 
the Ghatwali tenure is ordinarily hereditary 
the estate aesoending to such male memoer of 
the family as the Zemmdar approves as 
competent, and it is the right of the family 
so long as they have male members 
competent to perform the duties to have one 
or more of appointed Ghatwals, but the 
incidents, of the tenure are not such as to 
give the family any right over the property 
while it is in the hands of the Gbafcwal. 

Where the Zemindar on being released 
from the performance of Ghatwali duties gave ! 
the potcdh CO four Gbatwals members of a 
fairuly, granting the lands ^which were till 
then subject to the Ghatwali tenure) in 
perpetuity of an annaal fixed ]uma, heU, chat 
the members of the family other than the 
four grantees took no beneficiary mterest in 
the lands granted. {Lord Pnilliviore.) RaJA i 
DL'ega Prasad Singe v. Ibebeni Singh ■ 

24 M. L. T, 407=28 C. L. J. 503=9 L. W ‘ 
bG=48 I. C. 327=45 I. A. 231 (P.o.) . 

Military tenure — Inalienability— ; 

Permanent Settlement— Regulation of ’ 

1802)— issue of a sanad, under— Efiect of, 
Removal of restriction of alienation. See >' 
HiNDD ZiAW, IMPARTIBLE RSIATE ^ 

7E. W. 36/ 

" * ~^ocsb€td Taiiiq C hiicagciig — Per-nzanejiC^' 
■setiiemcni’*- Presumption as to. j 

A Koabad taluq in Ghiitagong may or may | 
not be a permanently settled one 3 C. W, PI, I 
695 difit,. {Fletcher and Ruda, JJ ) aserap 
ALT 1?; KARXH Ahh 22 C. w. ». 4025. 

-io I. a 92T,. 


ment of the lands from service will not vali- 
date the alienation so as to give an absolute 
interest to the alienee 34 M. L. J 17 and 24 
Bom. 5o6. reh 

An unsettled palayam held originally on 
condition of rendering military and police ser- 
vices, ceases to be in.^iienable on the abolition 
of such services by the British Govern loent 
notwithstanding the omission of the Govern- 
ment to issue .. sanad under Regulation 25 of 
18u2 finally, settling the peisheush payable 
by the holder of the estate 1 I. A. 283 and 1 
I* A. 268 rel. 

' Where a person having merely a Spes siicccs- 
I S'lmiis iu respect ot a particular property 
I purports to transfer it such transfer deed doe's 
not operate on the interest of the transferor i£ 
and when he actually succeds to the property. 
30 Aiad 255 foil. 

Obiter : — Assuming that the estate of poli- 
gar is one for life the poligar for the time 
being ’would ordinarily represent the estate. 
If, therefore, the poligar for the time being is 
dispossessed and he fails to sue for pcsBeasion 
within 12 ye.rs of the dispossession, the.person 
' in possession gets an absolute title to the estate 
I and the successor for the poligar has net got a 
fresh starting point from the date of his suc- 
cession unless he shows that his predecessor 
had erTectunlly decacrad himself from suing 
and there was no one else who would have sued 
aucceesfuliy for poasession. 5 -B and A 204, 
(Id94j 2 Q. B. 35i and 43 T. A. 1:3 ref. {Waliis, 
0 . and Spencer -/.) THE MlDN AFORE 
ZEMINDARY CO., LTD. v. AIALAYANDI 
APPAYASWAMI NaICKES. 

41 Mad. 749=34 M. L J. 363=24 M. L. T. 1= 
8 L, W. 382=47 1. G. 733. 

Paliam—Issua of Zemindari sanad — 

Efiect of — Removal of restriction on alienation 
—Property subject to some incidents a,s ordi- 
nary property. HINDU Law. Impartible 
estate. 7 L. W. 36=43 1. C. 371 

“T-* Service tAaure'-'Ihaiienability of'— 

^nfranchiflBinen.t of sscvica'^Tl^qaure— Absolute ^ 
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LAND TENUEE. 

ii.BiUEE, PALAYAM, 

• “Sorvioe Tenura — Omission to perform 

Se7r landlord. 

ANDLOBD AND TENANT, EJECTAIEKT 

53 I C. 611. 

— --^Servioa tsnura— Prodhan, status of 

JNeithec an occupancy raiyat nor non 
^cupan(^ i'Aiyat— Quasi &:ervice tenure -holder. 
Awn /ftf NAGP ue Ten. Act, S. 139 ( 6 ) 

^ (1918; Pat. 65. 
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lease. 


in~‘^vrf,iL of occtcpanaj 

A rf It f of Zemindar. 

londLw be acquired in 

^ Kotav/ali jagir is surrendered or 
“r .^Sttiindar is entitled to havj 
land that was given to the Kotwal for the pur- 
posQ of performing his duties returned to him 

to the it was given 

to the Kotwal apart from the rights of any 

T*P®Lr?^”°“v Suda. JJ ) 

Japaruddin laha n. Jaifanx Baldav Sen. 

23 C. W. N. 138=33 C L J. 2«9= 
56 1. C. 351. 


onstruction — Ijara — Ferma^ient leme, 
A power to lease by way of ijara conferred 
Dy a will upon the executor excludes by the 
very nature of it the power to grant a perma- 

neut lease. UNfZ Smither^ JJ. Pran 

Krishna Das Satieala Sen! ^ 

I 56 I. C. 852. 

' Construction — Kabuliyat — Provision 

tor payment of rent in company’s sicca rupees 
Meaning of. See Deed, CONSTRUCTION. 

57 I. C. 109 

“Construction — Kayam Saswatham 
iatta—Permanent lease. Seti Landlord and 

S3 M. L. J. 129. 


LEASE-Assignment-Option to the lessee to 

purchase tho land leased, whether enures to 
ijy conduct See (1917) 
LaDHABHAI K. Jamsetjx 
JEEJEEBHAI 42 Bom 103= 

19 Bom. L. R. 813==52 I. C. 882. 


•“•“•“Construction — Co -proprietoia of an 
estate—Lease by some in favour of others— 
otatus and rights of lessee under. See BENG.u:. 
Tenancy act, Baiyat. 5 Pat L W, 528. 

—-^^Construction —Grant of specified 
share m a village and of all rights appertain- 
mg thereto— Provision for payment of mal- 
guzari to Government and maiihana to grantor 
every year, Grant of a perpetual lease and not 
of an under proprietary right. See Deed 

Construction. 4S I. c. 268 

-- ■ , ^ , - ^Oomtructimi — Grant of 'permanent and 
heritable tenure— Eighi of re entry reservation 
transf&rahle hy custom . 

When a landlord grants a permanent and 
heritable leoure in land, he has no estate 
left in him, unless he reserve^ to himself a 
right of re-entry or roveraion. 

A lease dated lyth Marcn 1877 creating a 
permanent and heritable tsn,ure,s contained the 
following clause. ‘‘God forbid, if the said land 
ana oari be not used for dwelling purposes the 
right under the pattah shall he void.” 

Held, that the clause did not contain any 
Reservation of the right of re-entry by the 
landlord. That such tenure was Uansferable bv 
custom {Sanderson 0. J. and'- Mookeriee.A 
MAHOMED EEAJUDDIN AHMED v, BASU DA 
SUNDABI Da si. 28 C. £1 J. 278::s:58 I. C. 330. 


Ocyristructicn — Land held by proprie- 
tors of an indigo factory for term of y^ars— 
Sale of factory to stranger - Fresh lease in 
^(^nd to prirchaser of factory 
—Bight of occupemoy if acquired hy purchaser 
—buit by proprietor for ejectment 
twn. 

Where lands had been held for a consider, 
able time by an Indigo factory in virtue of 
leases renewed from time to time and after 
oxpu7 of the lease the faefory waa sold and 
the purchaser took a fresh lease for a term of 
0 years m respect of the same lands. 

Ueldi that if the proprietors of the faotory 
had occupancy rights m the laud, they could 
not have passed to the purchaser of the 
fiiotory m virtue of hi^ purchase especially 
when the term of the previous proprietor’s 
tenure had just expired and it was not shown 
that they were holding over. 

Whatever rights the purchaser acquired were 
under the lease granted to him, and under tbat 
lease he acquired the status of non-ocoupancy 
raiyat. The term of the lease having expired 
and no suit for ejectment, having been insti- 
tuted within G months of the expiry of the 
lease, the suit was barred by limitation. 

On the <qu 0 gbioii whether the suit was pre- 
mature ou the ground that the defts. having 
an option to renew were not given an oppor- 
tunity of doing so. 

Ecld, that there is a time limit for an option 
to renew and the deft’s failure to come to 
terms within 3 yoira of the expiry of the 
lease amounted to a faihi'e to avail himself of 
tne option to renew. [Hoe and Bvaia Brasad, 

JJo LRi.mANDAK Singh v. AIahahajah sib 

KAArESHWAB SiNGH BAHADUB. 

5 Pafc. L, W. 52=56 I. 0. 580* 

— Oonsiruciion of-rLand leased for a 
snerp-^frovimn far payment of toll in respect 
0 / goods sold vn sJiop or boat or raad-^Bffecj. 

A lease of certain property for the purpoBe of 
carrying on a shop , provided for the payment 

of a certam amount of rent and- also for tho 
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THE NEARLY DIGEST 


leass* j 

pa’Ji:i£-au or s. tell over the stipulated rect as 
ei the reUu in resi^ect ot^veods that should , 

- he sold in the or on bo-.t; ce L'Cud cu l 

cs:ca:n tari-.s. : 

CO a ceu's;:.UGtdon cf ‘1:8 lease, the' 
de-t. -^as h-?-h':e 113 pay the toll not; euly in 
respect of goods vrhice^ having been tao-Uj ii ->131 | 
the" shop to the naarost boat or road, _ j 

be sold there but thet his UahiUty dad not 1 
extend to the case of goods s-old on coats and i 
roads far icway from the shop (c /reoher ar^h : 
Miida, JtT.) KiSIlOES Lal QO^WA'Io v. 
Taeapaua bh attach arjee. 

a5 I. Q. B75^ 

ConatruetioE— Lease in consideration 

of services— Option TO landlord to deir.und a 
penalty or to eject in case of ornissLu to render 
services — Biectinent right t). See LAh^DLORD 
iND TSNAN’T KJBCThlEMT. 55 1 Q. Oil. 

je' i 

Sonsiriictioru — Lease- io terMiii for i^rni j 

with hbevif io la^idlurd io settle land ojtr eecyrvj i 
of term — Fresh ‘.ease cr caijirrization. ' 

A docurasnfe which gives the tenant a lease | 
for a particular term at a fixed isnfc ard which | 
nses io the landlord fhe-righc at the ezpira- | 
tien of the term to settle the land with whom ‘ 
so ever be pleases cannot be taken aa a rasrs ^ 
recognition of pre existiog tencncy {Flrtcaer ! 
omd BvJa, JJ.) Bharani iaanta Lakiri ' 
CHOXnDHNRI t'. ISMAIL SZEIKE. 

56LC. 221 

^Constriicfion—Minhia lea^e—Einht oj 

lesses to s^'rrendcr cn six morJh-^ notice and on 
‘payment of all arrears of royalties — Tmie fer 
payment— Expiry- of 6 menths cf^er notice — 

•■ Eoydties not pmd tirde — IFtsit'er by landlord 
: —‘Suit hy larAlord for roycdtics ireatirg lean 
at subsisting. 

The appellant by lease for 999 years granted 
to the respondents coad mining rights in cer- 
tain villages. Under the lease Royalties on 
every ton of coal mined were to be paid quar- 
terly and if at the end of each Bengali year the 
amount sc paid had not reached a fixed 
minimum the diferenoe was to be paid v/jthin 
the - following two months ; rent for surface 
rights was to be paid annaallj. Clause 9 of 
the lease provided that the respondents should 
be entitled to surrender uiny of the villiges 
upon giving d inout-us' written novice d.nd 
'' paying the ininimum royalty for the said 
six m'-’’ 3 iths ” and that- the respondents should 
not bs sntiiled to surrender so long as any 
rent or royalty rsm.hns unpaid. 

. On hlay 11, r»I2 the resplendent gave six 
months' noiice ot their intention to sun'ender 
. ail the vihages,, Th^ appellant’s manager re . 
quested that a fonhal daed of surrsnder should 
be executed; ! On Mciy 23, 1913 the deed not 
. haying >beeii y^.hendertd, ot the amount due' 
aseertaipted the appqiiantadehi^.that the sur- 
' . 'render was effeetuai opjf] thp:,grounde that " the 
. . notice did mt expireTtfee ead .ol-t^ Bengali 






year- and tiiat the .amount due had not been 
lendered : rha aypeliant subsequently .sued for 
rcvaltias upon the basis thot the L^ase was 
subsi^ — 

that the right, to give noUce under 
clausa t’ could be ezereised at any time that 
that clan-') not ’oc juirin a tender of the amount 
out: wlum the notice was given, yud that the 
appeliants m^^nagar having requested that the 
surrandar shouid be cy deed the payment had 
not to be mads untjl the deed was tendered 1 
and teat the lease had been terminated and the 
suu tberetore failed. [Lord Bticlcnic^ier .) 
RAJA DLRG.. FP.ASAL SIHGH a. TATA IRON 

AND Sts SB Company limited. 

55 J. A. 275 (?. G.) 

■ —-CcnstrAction— 'Municipal taxes — Lia- 

biiit-y cf lessee to pay. See LES.rOH AND 
Lessee. 52 !. 0- S35. 

— 'L onsdriiciion — Permanent tenancy — ■ 

D-ovjl Kauuliyat — Provision for entry by land- 
lord in case a new rede of r^ni could not be 
agreed tipon— Effect of. 

Where a Dowl Kabuliyafc provided inttT alia 
that in the event of tbo landlord and the 
tenant not being able to arrive at a new rate 
of rent at the expiration of ihe temporary 
term covered by the Dowl Kabuiiyas, the 
landlord would be entitled to take possession 
ci the land leased. 

Held, thar the provision was absolutely in- 
eonsisteiit with the fact that the tenant had a 
perniineat interest in the land leased. {Flet- 
cher end Hilda, Jj ) MOHIM CHANDRA FaL 
V. pROBiAT Kumar Tagore. 55 1. c. 651. 

^Gonstraction — Kent .payable in kind 

—A sum of money fixed as the price, payable 
ou default of payment of rent in kind— Eight 
of landlord to recover current njarket price. See 
Landlord and Tenant. 5? I. G. 134. 

-•Coeemnt reimval u’^ider raiyati 


lease —Prer ision , ij ^ olid , _ 

A covenant for renewals contained in an 


; under-raiyati lease for nine years, under 
i which- the parties' undertook that a further 
I tarru of nine years would be granted to the 
j undermaiyat on the expiry cf the iesee, is a 
- perfectly valid contract and the ^ 7 ider-Ta'lycU 
; remaining in possession under the terms of 
’ that Contract is not liable to ba ejected, 
j {F eichey ond Pmitmn, Jj,) AMINUDD 

, Dafadar ananda Chandra Paul. 

! 2B C. L. J. bm^m^ t G. 924. 

j — Oovmani for re?Lmal ^What 
fta— Effect of Terms of ^winoved tena72cy. 
j - A sattieroent was' made with the predecessor 
,-of the for a term of -22 years on a progres; 

of rent from 1825 to- 1906. The 
j- kabttHyat aseautBd -hy t& grantee contained a 
[ covenant?* to the loBo. wing ' efect , agree 
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LEASE. 


I LEGAL PRACTITIOMER’S ACT, S. 13. 


to thQ enhancement of the rent to be fix^d at 
the time of the next settlement in future the ^ 
Government shall have the power to settle the ! 
lands with me, then with others.'’ 

Reid, that the clause in tlie lease was in 
easenco a covenant for renewal That the 
lessee was entitled at the expitition of the 
term to obtain a renewal of the lease on the 
same terms as were contained in the original 
lease, except as to the amount of rent and the 
' covenant for renewal 16 C L. J. %Vi ' 20 C. W 
N. 948 ref. {Mooherjee and B^acJicroft , JJ) 
SECBETARY OF STATE FOR INDIA V. SlBA- 
PEOSAD. 27 C. L J. 457=45 I. C. 933. 

Cnvmmt for renewal — What amomi^s 

to — Effect of tcr^ns of renewed tenancy. 

Where a lease granted by Government con- 
tained a covenant in the following terms. If 
you agree to pay the enhanced rent which will 
be fixed at the time of the re-settlement in 
fnturo. the Government will have the right to 
settle with you and if you decline, with some 
other peiflon, held that the covenant was a 
covenant for renewal ; on the expiry of the 
lease, the lessee became entitled to a fresh 
lease on the same terms as before, except as to 
the amount of rent and the covenant for 
renewaL Qumre whether, notwithstanding the 
covenant in the lease, the Governmant might 
not on the expiry of the term decide not to 
settle the land with r;nybody. 

Where there ia a covenant for renewal, if 
the option does not state the time of renewal, 
the new case would be for the same period 
■ and in the same terms as the original lease in 

- respect of all the essential conditions thereof, 
except as to the covenant for renewal itself. 
{Mookerjee mid Beachcrofl.JJ) SECRETARY OF 
State for India Digambab Nandia. 

27 C. L. J. 334=551. €. 43. 

"• — D'nraticn of — No period speci/M — 

. WlietJwr from ymr to year. 

Where no term is mentioned in a lease it 
must be regarded as a lease from year to year 
terminable upon notice by either side accor- 

- ding to law. iEoe and Jwala Prasad., JJ.) 
^ Kaidabpatx Chdudeury n. Muneshawae 

-OEOUDHURY. 

S pat, h, J. 576-4 Pet. L. W 109= 
43 1 € 965. 

— — ^PorJeii%re — Surrond.er hy lease — ' 
Effect on sifb lease by lessee —0 P. Tenancy 
Act, S. 35 (i}—Sumnder ■mideY--Eff$ci on 
■ enctmbrani^s treated by ienamt^Implkd sur- 
render — Plea wJwm a’tailable. 

/When a lessee creates a sub lease or any 
other lagar'interest , then '^yhen .the lease, ia^ 
/ forfeited,- the sub- les^. or the person who 
V .claims under the .lessee* looses >is estate. as 
well the lessee himself. - ■ But - if the lessee 
; be cannot by hieowmvoluntary 
rendering prejudice the' eatate of the 
/ ^fe jesAea or person 0 ‘ 


A statutory surrender under S. 35 (4) of the 
Tenancy Act works a forreituro, and therefore 
any interest which has bean grafted on to the 
tenant’s right by the tenant (e. p., a mortgage) 
is nnnullad by operation of law, or the extin- 
I tuishment of the tenant’s right. 

I The plea of implied surrender under S. 35 
(d) may be taken even by a person who is not 
the malguzir e. .j., by a person put in posses- 
sion as a purchaser from the tenant . [Mittra, 
A, J. C.) SARJEEAO V. Tukaram. 

14 N. L. R. 107=48 I. C. 244. 

Minor -“Lease in favour of, void. See 

Minor. (1918) Pat. 241. 

LEGAL PRACTITIONER -Admission on point 
of law — Effect on client. See PLEADER AND 
Client. 27 C. L J. 447. 

Impropriety of counsel who appeared 

foroue partv appearing in subsequent pro- 
ceedings for the opposite^- Professional honour. 
See (1917) DIG. COE. 734 ; MaRY LILIAN 
r-liRA Devi v. ktjnwar Dtgeijai. 

(1917) M W. N. 636=7 L. W- 133. 

=21 C. W. N. 1137=42 1. C. 236 (? €.) 

LEGAL PRACTIONER’S ACT (XYIII OF 

1879) Ss. 12. 13 and 14—Plsuder convicted of 
keeping a common gmMing Jiouse^' Suspension 
frcHn prat tic e — Procedure . 

I The conviction of a pleader under S. 6 of 
the Towns Nuisances Aot for using his office as 
a common gaming house implies a defect in 
character which unfits him to be a pleader 
within the meanipg of S 12 of the Legal 
Praotitioner*a Act. Having reiratd to the fact 
that this was the first time that any such case 
came before the Courts— the High Court 
thought it sufficient to suspend the pleader 
from practice for a period of six months. 

In a proceeding under 3, 12 of the Legal 
Practitioner’s Aot the whole of the urocedure 
prescribed with regard to charges under 39, 18 
and 14 need not be followed. Nor is the Court 
to re-try the case which ended in a oonviotiou 
of the pleader. The only question to be 
considered is whether the offence of which the 
pleader has been convicted implies a defect of 
.character unfitting him to be a pleader. 
iWa Us, 0 J. Ayling mid Scf^hagiri Aiyctr, JJ,} 
In re k SeoonD Gr \de Pleader. 

42 Mad. 111=35 M L J 650= 
25H. L T.71=(1018) M W K.847= 
8 L. W. 621=48 I. 0. 341= 
19 Cr L. J 1001. (F, B.) 

'*"3 iZ-’-Professkmal misconduct'Rniimi- 

d<^tion so as io prevent ' ititmss froqn giving 
evidence. ... f 

A plAader who intimidates a witness in order 
to prevent him from giving evidanoe in Court 
is guilty of profesaional mfsconduot 
ards, Q, J. TiiMcdl mid Baoof, Jff.) HAB 
fra^b Singh 46 1 a 819 = 

V /X : / 19 L. J. 803 . IF, B.) 



THE YEARLY DIGEST 


676 


575 ' 


LE&aL.PR&CTITIONSS’S S.CT, S. 13. 

S. 13 {'b)—-Le^al prdditioti£r cppesring 

JcT hoih sides in a case—Gf'oss negligence — 
Miscmduct. 

The conduct of a pleader in acting for both 
aides in the case is grossly improper conduct 
within the meaning of S. 13 (b) of the Legal 
practitioner’s Act. 

When a pleader negligently or intentionally 
disobeys the rules of his profession, he ia guilty 
of grossly improper miBconduct and it ie no 
escuse that bis action does not involve a 
, moral stigma or that it has not resulted in 
. aofeuAl injury to bis client, 2 P. L. 25^ foil 
{Mullkf:, Imam mid Thornhill, JT.) IN THE 
. Mattes of btb siseore Rai. pleader. 

3 Pat. L. J 390=(1S18) ?at. 229= 
451 C 634=19 Cr. L J. 636. 

— S, 13 {f)^Grossly improper condiici 

writing letter to judicial officer asking him to 
: decide case before him in particidar r.iamier^ 

A legal practitioner who writes a latter to a 
judicial officer asking him to decide a case pan. 
ding, before him in a particular manner is 
guilty of grossly improper oondact within the 
' meaning of S -13 (f) of the Legal Practitioner’s 
Act* ' {Leslie Jones and Broadway^ JJ.) IN 
THE matter of KaBINDRA SINOH. 

3 P. W E. (Gr) 1918=M I C, 123= 
l^Cr. L. a 267. 

V g 14^Esmoval of petition of complaint 

from court and substituting another in its 
place without consent, or complaint whether 
■gro^iS. misconduct. See (1917) Bio-. CoL 7S6; 
BMPBBOBr D. Mathura Prasad 

(1917) Pat 266=43 LG 93= 

; ‘ 19Cp. L. 3 61. 

{ - ■ ' 3 . 14 ^- XJiiproJessioiicd conduct^ Accept- 

' .mce of pifkalai Jfom person-- 

Suspension. 

. ^ the role relaidng to the acceptance of 
Vahaiatnmas and Muktearnamas must be 
scrupulously and punctilioualy observed. 

' ; . Where a Muktear though not influenced by 
any dishonest or corrupt motive accepted a 
Mnkteamama from an authorised person 
known by him to be such, hcid that the conduct 
of the Muktear called for something more tban 
. censure it bsing -the duty of gentlemen of his 
profession to sat A high standard of honour 
andiptegiity to the people around thorn. The 
. Aluktear was suspended from praotistn^ tor 
Ut period of ^ three months. {Bickardson and 
Beachcrof^, JJ ) BErND.ABAN ChANDBA Las 
. In the Matter of. 43 i. c 8i^= 

er. L. J:227. 

— — S. 36— Tout —Declaration of— 'Validi- 

■ ty— *Nctioa to person apected and taking of 
' evidence in hia presence— Necessity. See (19i71 
- . Dlti: cot. 737. ABU JUHOMBlDi?. EMPEROR ' 
. , S Pat. L. 1S.229==:(1917) Pat. 136= 

^ 42 L Q, 996=1^ ipi; h. J. 36. 


LESSOR AND LESSEE. 

. — — S SG — To2it — Pe7‘snn seen- canvassing 

and introducing liiigants to me^nbers of the 
Bar —Lifer ence— List of touts — Rmnoml from 
—Order .dechri^ig a person icfUt— Revision. 

It is a reisonabla and legitimate inference of 
fact that if a man, is shc-wn to spend the 
greaiier portion of his working hours in can- 
vassing and introducing the clients to members 
of the profession he is not rendering gratui- 
tous service such as a casual friend and an 
acquaintance mav do. 

An order of a Judge declaring that the appli- 
cants are touts and putting up their name in 
the list of touts is an order against which 
revision can be obtained. Mere removal of the 
list of touts exhibited in one, Court or failure 
to exhibit them in one of the Districts has not 
the efleot of cancelling the list altogether, 

[VJaish, J,) Kalka leasad v. Emperor. 

40 AIL 153=18 A. L. J 76 = 
44 I.C 123 = 19 Cr. L J* 2 Q 9 

LEGAL PRACTITIONER’S RULES (MAB) 
Rule. iX— Buies framed imdsr^Vakil*s fee— ‘ 
Two sets— Special importa^ice of the case owing 
10 the lieavy amount involved. 

Their Lordships allowed fees for two vakils 
under the new rule 41 framed under the Legal 
Praotitiooer’s Act on the ground that the case 
was of special importance having regard to the 
amount involved, namely about 7 lakhs of 
rupees, though there was no specially ■ difficult 
quescion involved in the appeal and the vakil 
for the respondeat was not even called upon 
to reply. {Abdur Rahim and Oldfield, JJ.), 
VBNEATARATANIM GAEU V VENKATASUBHA- 
DRAYAMMA S 4 M L J 488 = 

24 M L.T. 56=8 L. W 416 = 
( 191 S) M. W. N. 371=45 1 . G. 437 . 

Decision as to pe?idente Ute — Duty 

of Court to decide as to who is the proper per- 
son— Order of court not appealable. See 0. P. 
Code, 0 22, R. 5. 

(19iS) M. w. H. 108. 

LEBITIIIAW— son — Burden of 
proof of kgitmaey—Successioyvio large estate. 

In a case of disputed succession to property 
of a large value as well as to a jagir, more 
than ordinary care; should be taken to place 
the legitimacy of a posthumous son beyond 
aE possible disputes and the onus of proving 
legitimacy is on the poathumous son. [Ohevis 
cmd Shadi Lai, JJ.) JAdia SINGH u. Dalib 
KuaR. 43 E W. R 1013=44 L G. 67 . 

LESSOR AND LESSEE — Agreement Jo -hafe— 
Lessee admitted to posssssipn enpayrneni , of 
rent-S'uhscqu&n- lease io ihirJ person, effect of. - 

Daft., was tenant of certain land which the 
landlord agreed to ralet to him on his paying 
a certain sum of money in cash. Deft paid ' 
the amount and continued in .posse-jsion .of the 
land agreed to be let to him. The landlord- ' 
enbsequentiy granted a lease of ■ .the aamo to 
■:the .who sued to'.-ejeefr tiifl/deft* yiSeld that 
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LESSOR AND LESSEE. 

the landlord was not entitled to grant a lease 
to the pl£- inasD.uch as he bad alieady, by 
reason of the agreement witn the deft, follow- 
ed by the accoptauce of the money, constitut- 
ed the latter as a tenant on the land and ;hat 
pLff when ho came to deal with the landlord, 
must oe deemed to have had constructive 
notice of the rights of the deft, who was 
actually in possession and cultivating the 
land. {Fletcher o/^id fiuda, JJ } Edon Mollah 
V. BADAK. 43 ^ 49 

* — ^ ‘—Porfeiture— Denial of title— Assign 
merit Denial of title by lessee, after assign- 
ment— No forfeiture. See T. P. ACTS. 115, 

20 Bom. L. R, 830. 

- Municipal I'atccs ' — Tjiatility for — 
Oovenci^it by lessee to pay taxes on huildmos and 
by lessor to pap quit rent —Tax on land ajid 
buildings separately— Liability for, - 

Under a lease the leasee undertook to pay 
all the municipal tases payable for buildings 
erected on the l&nd demised and tiho lessor 
agreed to pay only quit rent Subsequently to the 
lease the Municipality began to levy separate 
assessments on the buddings and the lands. 

Held, that on the construction of the lease, 
the lessee was bound to pay all rases leviable 
under Ss 120 145, 14:8 ot the City of Madras 
Municipal Act and that the liability was not 
aSeoted by any arrangement to levy eeparats 
assesameuu on the lands and buildings stand- 
ing thereon. [Wallis C. L and Oldfield, J,) 
RaMAOHANBRA lAER u. OUBAIVELU MUBA- 
LIAE. (1918) M. W, N 13C^==7 L. W. 140= 

U 1. C, 634. 

‘Option to renew — Exercise of option 
to be made within a reasonable timCi See 

Lease, Gokstbuction. 8 Eat. L. w. 52= 

46 I. C. 580 

— — Permanent heritable tenure, creation 
of estate left m landlord, uniat s right of 
re^ entry reserved. See Lease, COBSTBUOTIon. 

28C, L. J. 27S 

t LEMERS OP ADMINISIEATfON-Aiip^icn- 
iwTi by heir S'— Refusal io grant letters in 
respect of whole estate— ValidUy — PrabaU 
Froceed^.ngs-Compro^nise of— Binding nature 
on tnimr S'- Equitable Msioppel. 

Although an executor, who has been 
appointed by the testator for the administra- 
tion of a partioulju: fund is competent to liake 
probane limited to that particular fund, yet 
w‘here there is no direction ae to. any particular 
fund, and where the applicants for letters of 
administration apply in their capacity as 
heiis, there is no provision of law which 
empowers the court to refuse admin -stration 
of the vviiole estate and ho limit it to a frae- 

■-tional undivided portion theraoL 
^ ^ The only issue- before a PruMfe Court is^ 
..WhfetfaaE the will has been proyed to ;be gejiuiu? 


LETTERS LATENT (ALL) CL. 8. 

and duly executed and the court has no 
concern wuh the devolution of the property 
Although it can record a contriuit or agreament 
made between the applicant for administration 
and a caveator, in consideration of the with- 
drawal of the latier’s obj 0 cti:!a, the court ia 
wholly powerless to enforce such contract of 
agreement. 

Where N applied for letters of administra- 
tion in respect of a two anna share on behalf of 
his three minor sons to whom the testatrix 
had bequeathed the half of a f jur-anna share, 
and T to whom the ether half had been 
bequeathed, entered a caveat, and the objec- 
tion was withdrawn on the understandina 
that IS should be given letters of adndmstra- 
tion in respect of one anna share only, and 
this limited grant was given to him, h<^[d, that 
It became the duty of the court, on the with 
dmwalof the objection, to grant probate or 
letters of adminiutiation, as the case might 
be in respect of the whole estate, and if N was 
unwilling to administer the whole estate, the 
court should have dismissed the application 
altogether. Bold, further, that the mere fact 
that one of the minor sons, on attaininc 
majority ratified the acceptance of the paroial 
grant did not amount to an equitable estoppel 
which would prevent the three sons from 
applying for revocation of ihe grant. 1 
P. L, J. 377 ref. (MuUick and Atkinson, JJ,) 
Sarada Prasad sej v teiguna Chaean 
KOV. 3 Pat. L, 3. #1S=(1S18] Pat, 319= 

46 i. S. 117. 

7- f Survival o£— Applica- 

tion for letters by residuary legatee- UeaTh 
oi legatee-Substituticn of heir of residuary 
e^tee C^se of action does not survive to 
beir. See C. P. Code 0 22 Be 3 AHD 10. 

4S I. G. 862. 

— ^ of ) 

claimants— Tests of. 

The grant of the Letters of AdministrafJnn 
follow the interest and 
Tm,.!® *8 of tne applicants are un- 

equal, leutors should be granted to the appli- 
cant whose interest is the greater. (Twomev 
a j and Ormond, JJ.) Ma Sein .Xin T Ma 

45 L C. 876; 

- 'Prooe^mgs f or— Katuie of — Dacieioa 
in Bubsequent suit hv 
defeated claimant for recovery of propertios aa 
heir. Sfu RES JOBICaTA 43 Tc m 

LEmBS PArENJlAUAHABAD] 01 8- 

Pleader, Proressioaal misoonduot-lntimidat- 
mg witness to prevent him from givinl evi- 
dence. See- LEG.AD Pbaotikonbe’S act 
• . 46 1 . 0 . 819 '. 

under S 10 of. -Jiidgmeui^Deoree ■ 

No.applioaticad far a review of , judgmeat is 
allow^lC: .where the desfee . was given in an 


“PrcferejicB among rival 
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LETTERS PITEHT (BOH) CL. 15. I 

i 

appeal Ticder S. 10 of tbe Letters Patent 1 A- ! 
L 509 foil (Ricliar'^ C J, Bafierp, Jr) | 
KAL^A^^ SIKGH 71. ALLAH DlYA. ] 

16 A. h. J 96i=4S I C. m. I 

(Ea:n)^ Cl. iS—Jiidtp‘/2Ci'J—Order btj a 

Single Judge refusing to excuse delay for an 
appeal filed beyond time — Appealability 

An order passed by a Single Judge refusing 
to esoasa tbe delay for an appeal presented 
beyond the tima allowed by law is a iudgmanfe 
within the meaning of clause 15 of the 
amended Letters Patent ; and an appeal lies 
from the order under the clause. (Heaton 
and Shah, JJ.) EaMACHANLBA v. MAEADJSY. 
42 Bom 260-20 Bora. L R. 172=44 I. C. S13. 

— (CaI4 Cl. (15) — Appeal against order 
refusing to set aside award filed under Arbitra- 
tion Ac t—Juris diction to hear. See C. P. 
CODE 101(f) 45 Cal 502. 

Cal, 15 — Judgment — Difference 

of opinion between members of a division 
bench hearing a case under 3. 115 G. P. C. — 
Appeal from decision of .Senior Judge which 
prevails — Maintainability of appeal. (Sander- 
son, C. tT. Teumn and Walmsky, JJ,) KUMAR 
CHAKDRA KISHORE V BASART ALI. j 

22 C.W K. 627=27 C L.J. 418=41 IC. 763, j 

! 

-r — Cl 15—*' Judgment Meaning — 

Decision that a suit is bad for misjoinder of 
parties and causes of action — Appealability See 
(I9l7) DIG. COL. 741; EAMEKURA is ATH LAY 
V- BBAJBNDBA NATH DASS. 46 Cal. 111= 
21G.W. H724= 
27 C. L J. 168=41 1.C.944. 


LETTERS PATENT (PATNA) GL 10. 

CL 15 — Judgment — Order of Single 

Judge dismissing application fcr review, in 
the absence of his colleague on leave— Order 
withrut jurisd'ction — Appealability. See C. P. 
COLE, O 47, Pv. 6 22 C. W. K. 350. 

— Cl. Judgment'— Ref usal of leave 

to file written statement — Hot appealable. 

No appeal lies from an order made by a 
Judge sitting cn the Original Side, refusing 
an application by a deft for leave to file his 
written statement. Such an order is not a 
“judgment” within Cl. 15 of the Letiers Patent 
43 Gal, 857 dist. and (1872) 8 B. L. B. 433 
Ref. (Sa’^riderson, C. J and Woodroffe, J.) 
Musalidhar Chamaeia V. Dalmia. 

45 Cal, SIS. 

01. 44— Indian Legislature— Power of 

to amend or alter Letters Patent so as to re- 
move a particular Court from the a ppeliate 
jurisdiction of the High Court. See DEFENCE 
OF India act, ss. 8 and ii. 46 I. c. 977, 

(Madras) Cls. 15 B.nd. S6— Decision 

E of High Court in a land acquisition appeal— 
Not a judgment— Difierence of opinion— Not 
appealable under. See LAND ACQUISITION 
Act, 3. 64. . 35 M. L J. 110. 

Cl. 15 --Order of Judge of High Court 

In proceedings awarding compensation under 
S 250 Cr. P. Code— Order passed in Criminal 
trial— No appeal, iS^e (1917) DIG, COL. 743 
KANDAfeWAMI PILLAI V. EMPBROE. 

SCr L. H. 234=43 I, C. 624= 
19 Cr. h- J. 208. 


CL IS — Judgment, meaning of — • 

Bee/ree or Qtder—lJim,iBsalofa% app<al loith- 
out on merits — Limitation /let, 

S - Deduction of tiTne—Bemew pending. 

The term ’ judgmentj in clause 16 of the 
LetterB Patent means “ decrees or order” and 
ooneequently an order of dismissal of an appeal 
without investigation of the merits may be a 
judgment 22 C. L. J. 625 and 22 C. L. J. 
45iiref. 

^ An appellant is not entitled as a matter of 
right to deauction ottbe period during which 
an application for review remained pending in 
the court below. He has to seek extension of 
time under S 6-of the Lim. Actv (Mookerjee 
mid Beaehcro/i, JJ,) PbosaNNA EUMAB 
BAIDYA V, RAM CHANDRA DE. 28 CX.J. 205 

=471.0.677. 

——CL iS- Judgment order cUcwifig '■ 
arneit^merU— Appeal. “ ; 

■QKucre— 'Whether an order of a judge on the ' 
original side allowing or refusing an amend- ' 
ment except on terms, is a judgment within j 
Cl 16 of tbs letters patent {.Sanderson. C. J i 


Cl. 36— Applicability of to appeals 

f com the moffussil. See LAND ACQUISITION 
ACT, S. 54. 33 M. L. J 110 

-- (Patna), CLIO — Appeal from order of 
single Judge staying crim'inal trials — Main- 
iainability— Government of Indict Act, S- 106 
--Order ^ staying proceedings not a judgment 
within the -memiing of cl. 10 
An order of a Judge cf the High Court 
sitting alone, staying a criminal trial, is not 
appealable under clause 10 of the Lacters 
Patent of the Patna High Court 
An order staying proceedings is not a 
judgment with the meaning of clause 10. 
t The object of clause 10 was to prohibit 
I appeals, i,i) in respect of sentences and orders 
[ passed or made in the exercise of criminal 
jurisdiction, and (ii) in respect of orders, 
made in the exercise of revisional jursidiction 
in other oases, namely civil oases- (Mullick 
and ThornhilU JJj Babujak Misser v. 
Shbo Sahay Ghadbhury. s Lat L. J. 509 
=5 Fat. L. W. 153=48 L C, 348= 

, 19 Cr. L. J, 1008, 
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Letters patent (patna) cl. 39. 

cot competent, though suit w.-^s tried within 
its local jurisdiction, St^c C- P. CODE, O, 45, 
R. 15 2 Pat. L J. m. 

---*-*----^01. 39 proviso 1 — ■ Pieversal 
and remand with direction that appeal shnuid 


GOBIND CHOWDHURI V. THAKUB DATAL 

Jha. 2 Pat. li. J. 6S&~2 Pat. L, W. 41= 

43 I. C. 801, 

Cl. 41— Jurisdiction to issite writ of 

habeas corpus. See HABEAS Corpus 

(1918) Pat.S7. 

LlBEL—^Eair oomment'^Plea of — Essentials 
of — Comments to be confined to facta as they 
exist and not to facts as imagined by writer. 

Penal code, S. OOO. 43 I C. 417, 

— Fri'i?' Comment —Plea, of —'Journalist 

Pacts forming the hnsis of comjnsni to be indy- 
stated —Trl'ukdl niisstaicmenis of fact do not 
ialvt av)ay ^ha of f aw comment 

A journalist does not transgress the limits 
of fair comment if all material facts are truly- 
stated in the articles though it may be that 
there are one or two small deviations from 
absolute accuracy on minor points which have 
no influence on the conclusions, and the 
conoluBions are such as ought to be drawn 
from the premises by a critic bringing to his 
work the amount of care, reason and judgment 
'which is required of a journalist - 

While a journalist is bound to comment on 
public questions with care, reason and judg- 
ment, he is not necessarily deprived of his 
privilege merely because there are slight un* 
important deviations from absolute accuracy 
of statement where those deviations do not 
afieefc the general fairness of the comment. The 
articles must be considered rather in their 
entirety than by separate insistence on i^iolat- 
ed passages, and the Judge must decide what 
impression would be produced on the mind of 
an unprejudiced reader, who, knowing nothing 
of the m-tter beforehand ro^d the articles 
straight through. 

. -Facts upon which the comment is founded 
must' be truly stated though later they may 
not turn out to be true at all. A fact may be 
truly stated and may yet be utterly untrue. 

Comment to- b® fair need not taka the form 
an inevitable ' inference. Fair comment 
impliedly permits of a much greater latitude 
than the drawing of .inevitable inferences. 
All that is required is that the inference from 
facts truly stated should be fair, ' that is, one 
, possibly -out of many equally or almost equally 
fair inferences (19CB) S K B 309; f 1908) K B 
m nate ; (Ism^.Q B 133; (1868] 18 L. 
615- ref (Batchelor, jO. C. JJ, Boa-, mm and 
Mmm. JJX SUBAJMAIt h, B.'H. HORNIMAN.- 

w Bhm I*, a. L c. m. 


LIMITATION. 

T — ! 7 — 'J^dicic-'d proceedings-- Privilege— Non- 
li'obility in jicfcicn for damages. See Pebmm.A- 
TION 16 A. L. J. 3S0 (F. B ) 

I LICENSE— Revocation of — Right of 1 icensea to 
j damages on breach of contract. See GANJAM 
AND Vie A GAP AT AM AGENCY RULES RR. 10 
(2) and 20. (1918) n W. N 722. 

— ^Suit for ejectment of — Notice to quit 

—Necessity. See EJECTMENT. 27 0. L. J. S23. 

-Plea raised for first time in appeal — 

Alaintainabilifey — Appeal on ground that 
whole claim was time-barred— Failure to pay 
stamp duty on- portion— -Effeot. See PRAC- 
TICE, 14 P. W. R. 19iS. 

LIJ5ITATIOK —Adverse Possession— Mortgagor 
and Mortgagee. See Mortgagor and aVort- 
GAGEE. £9 P. W- R- 1613 

'OhaiihicLiri Ohokran lands— Eight of 

patmdars when such lands are resitmcd by 
Government and transferred to Zamindar — 
Transfer ['Subject to contracts** Village 
Chaukidari Act {VI of 1875) S 51— Limitation 
Act Sch. II Arts. 113 cd^d Ilf. 

The word ‘Contract prinAurily means a 
transaction which creates personal obligations 
but it may though less exactly, refer to trana 
actions which create real rights. It is in this 
latser sense that it is used in 3, 51 of Bengal 
Act VI of 1S70, and the rights thorofcy reserved 
to patnidars and others on the traDsfer to the 
Zamindar of chaukidari ohakran lands, ^ com- 
prehensively included in the word “Contract” 
are real rights, the enforcement of which is 
secured not by a suit for specific peerformance, 
but by a suit for possession. 

Where therefore a patnidar sued the Zamiu- 
dar to recover possession of such lands, 

Held, fchd,t the Article ot Sch. II of the 
Limitation Act, 1877 applicable was not Art; 
113 but Art. IIA and that the period of limita- 
tion accordingly was not three but twelve 
years. {Lord Buckmaster) IMAEARaJAH Ran- 
jiT SINGH Bahadur u. Mahvraj Bah.a- 
DUB Singh. S3 l€. l J. 728= 

25 M. L. T. 8=23G. W K 198= 
19 A.L-J. S64=48 I C. 265=45 J,&. 162 {F. C.) 

— — • — 'Execution -*-000X66 directing mesne 
profits to be ascertained in execution— Limi- 
tation— Starting point. Sec Lim. ACT, Art. 
182 (7). 40 AU.21L 

Mode of computation --Hate on 

which appealed against to be excluded— L'^st 
day for appeaJing being dies non should ba ex- 
cluded. See PROV. INSOL. ACT. S. 464. 

35 M. L. J.aaL 

— — ’Plfi'hfraudulonlly mado to e^cecute a 
document. difforanfc from that agreed upon — 
Suit to recover property afiacted-Transaefeien 
void, uoij voidable. Lirn. Act .AJt 91 ■ amfii- 
LlM. AaT,ABT. .91, 23 13 93* 


ba re-heard— Jurisdiction of High Court of 
Calcutta, See (1917) Dig- COL 744 : RAM I 
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UHJMTION. 


; IiIMITATIOH AST, 


— Special La^? — Proceedings) under 

Madi-as Land Sncroaahmeni Act (III of 1905) — 
Land in popessian of tenant— E?ici-:on — uit 
by landlord — General Law cf Limitation — ! 
Applicability See MaH LANB ENCROACH- j 
MENT ACT, S. 114. 35 Id. L. J. 401. j 

ACT (Siy of 4359) — Limitation I 
Acl (IX of 1373) — Acquisition of title by pre* | 
Bcription — Eight recognised under, though no j 
■ express statutory provision. See Malabar i 
Law, jDE^ASwoii 31 L. J. 354. j 

i 

S. 4 Ci. ( 12 j— Suit by Hindu widow j 

to recover possession dismissed, as barred by I 
time — Effect of in regard to the right of raver- j 
sionere -ifter her — Res judicata — Reversioner ; 
if barred- fresh cause of actmn— Alienation by | 
widow— Onus on purchaser to prove necesaitv i 
feaH 7 )DIG COL, llS SUNJAM VENKATA- j 
S.AiyiAE V. DBJAPPA KONDE. 1 

35M. L- ^ 349 - 22 H L. T. 2a3=(4S17) i 
W R. 673^6 L W. 530=42 I. C S5C | 

S. 1, cl 15 and S. 13 Act (IS of 1371; j 

S. 29 SAid Art 453 — Kanom mortgage — i 
Redemption — Limitation — Extinction of mort- | 
g%gor's ' title—Acknowlecgment of title after 
expiry of period prescribed for redemption but 
within period allowed by S. 18 of Act XIV of 
1359--Edect9 oi rights barred under repealed 

■ Act, not .revived by later enact n ent See 

(1917) BIG. COL. 74S; TAMAN KURUP V- 
CHARPAS NAIR. 33 M. L j. 733= ! 

(4317) M. W. H. 861=22 M, L T 519= 1 
^ ' 43 1 G. 50 I 

i"— — — — ^.(IX OF ,1903) — A’lrplicability of 
' '4ci^ ttt&uiis mider U. P. Land Bevenue Act, 

■ The Lim. Act has no application to suits 
smatemplated by S . Ill of the TJ. P. Land 
Revenue Act (Simrt A, J. C ) NURUL 
HASSAE-2) SAEIU FRASAB. 43 I. C. 573. 

— S. 2, CI, \8) and Art. 124— Office of 

trustee cf dev.iswom annexed to a Malabar 
.stanom— Alienation cf properties of devaswom 
by Etani— Suit for recovery of possession by 
eucceascr in stanom— Limitation. See (l9lf ) 
Big col. 750; Rajah of Palgeat Raman 
tlNKi. ^ 41 Iffad 4=33 M.L. Z- 26= 

(m?) IS. W. W 552=6 L, W 198= • 
42 I. G. 235. 

I 

I 

S.3—Lir&i^iu>n — ExienfACti. cf-yeried ’ 
agree n:enf irTupcssible. * j 

■ The period of limitation cannot be extended ; 

' fay express agreement between the parlies nor j 

can it be extended by an agreen-eut which can . 
,'be implied from ciicumsfeaneea such as those ; 

■ of the present case. (f"ha;Kkr, C . J. and i 
CMpncn. J.) MIBNAPUR :&EMISDARY Co :: 

- M. tee DY- COMMiS^ONEB OF MAN* » 

? *32^44 I, O. ,3T0. ^ 


" S. 3 — Limitation — PZsa of, to be taken 
notice or by appalKte coulti. though not raised 
in tbs courts below See LlM ACT, ART. I2'J 


: and 132 22 G. W. N. 994, 

[ " S- 3 — Is oi pleaded — Goieral ple^aoj — ^ 

I Decision on— Special Liynitation not pleaded— 
Validity -Be'iuj, Tenancy Act, Sch. Ill Art. 
3— G. P Code, 0. S,E 2. 

Under 0. 8, E. 2 of the 0, P. Code limitation 
j should be specially pleaded. 

1 When limitation has not been specially 
i pleaded and the facts are not apparent on the 
j face of the record, a Judge has no jurisdiction 
I to go into the matter and enquire whether on 
j certain facts he found, the*snit wag barred- 
j Where a general plea of limitation that the 
I suit was barred by the twelve yeir’s rule was 
{pleaded, a Judge was net competent to deoido 
j a case on a special plea, that the suit was bar- 
i ted under art. 3 Schedule III of the B. T. Act 
j when such latter plea was raised for the first 
i time in the- Court cf appeal^ without raising 
I an issue and allowing the plaintiff to adduce 
I evidence ^on it. {Fletcher and' Huda, . JJ,) 

t Kedab Nate Mondal u. hohesh Chandra 
I Khan 28 0. L.J. 216= 

46 I. G. 7S7. 

Ss. 4 g^d 14— dfeops of — C omputaticu 
— Last day of filing a holiday — Suit filed next 
dm ^n torong court- Plaint feti/r7ied for pre^n- 
j iation to proper court — Suhsequeni presenta- 
j tion in proper court — Time between the two 
^^presentations— Ded^iction of— Bight io select 
1 from—Suii if barred. 

Where a pbS instituted a suit on the day 
after the last day of filing, the last day being 
a holiday, in a Court within whose jurisdiction 
one only of the defts. resided and the Courts 
declining to grant leave under S 20 (b) of the 
0 P. Code returned the plaint for presenta* 
tion to the proper court which was subse- 
quently done. 

Beldn that the plaint not having been 
presented to a pro^r court on the day after 
the last day of limitation the suit was. barred. 

S. 4 of the Lim. Act is a particular statutory 
provision n 't for the purpose of computing the 
period of limitation but for allowing in certain 
circumstunces the filing of suits after the 
period has expired. 

I S. X4 is a provision relating to tha computa- 
tion of the period oi limiiat'.on and the time 
occupied in cunducting hcyia jid^ proceedings 
m a wrong court after the last day of limita- 
u-on cannot be oeducred in reckoning the 
lumber of days to sje if ohe time ps-rscribsd by 
the article has expired. 

A man has a perfect right to endeavour- to 
get tne paymaut- of tiii money and t hare ig 
nothing improper cr want of good faith wich- 
m .the meaning cf 5. U of the .Act 
mtoir suing his deb-tcr where b« thought.. he 
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v 7 ould be mote willing to discharge the debt. 
(Sad(X5lva Aiyar mid Napier, JJ.) RAMA ] 
LING.VM AlYiRv. SUBBIKR 3^ M. L. T. 21^' 
■^8 L W. 252^37 1. C. 62?-, 

• S, 5. — Ailmin^ivth of appeal presented 

out of timie — Ex-parte admissie^i of appeal — 
Open to amsideration at instance of respondent 
^-Prmiice of Indian courts, disapproved. 

The admission of an appeal after the period 
of limitation deprives the respondent of a 
valuable right, for it puts in peril the finality 
of the decision in his favour. Where there- 
fore an order for such admission is made ex- 
parte, it lis open to consideration at the 
respondents’ instance. 

The question of limitation should not 
however be left open till the hearing of the 
appeal, although this has hitherto been 
the usage iu India. The Courts in that 
country should adopt a procedure which will 
secure at the stage of admission the final 
determination' of any question of limication 
afieoting the competence of an appeal, {Sir 
Lavrrence fenhlns) KpJSHNA6,\WMi Rani- 
KONDAR V. RAMASAWMT GHETTY. 

?1 Mad. ?12=:34 M L. J. 63= 
23 M; L T. 101=16 A L. J 57= 
23 C. W N. ?31=20 Bora, h R. 511= 
27 C L d 253=? Rat W L 5?= 
7 L. W. 156=(1918i H W. N. 906= 
11 Bar L. T. 121=43 I C. 493= 
18 I k 25. (P. C.) 

— S ^-^xipp&al— Delay in JUing'—SuffU 

mnt cause — Pleoder^s mistake if a. 

A legal adviser’s mistake in order to justify 
an extension of coriod piesoribad for presenting 
an appeal must bea bona, fide one; and shall be 
deemed to be done in good faith which is not 
done with due care and attention, [Broad- 
may, J.) AhiiAD Habsar v. Shamb-ub- 
NISSA, 10 P, L. K. 1918=69 F. W, E. 1918= 

45 L G. 342. 

S. 5— ApplioabUity— Appeal — Limita- 
tion — Calculation — Deduction of time taken 
lap in review— Review persisted in face of 
objeotion to its maintainability. [Johnstone^ 
H. H. BRIJ IndAR SINGIH V. LALA 
KASm bam. 130 P. L. E. 1917. 

— r-B. 6—ApplicabUiuy of— Application 

for decree. absolute in a mortgage suit whether 
an application for execution of a decree . See 
0, -B. CODE, O. 34, Re;4 AIvD 5. 

16 A. L. J 36. 

— ^^ApplidMlrii'P'^Prosecuti-on. in 

goad faith ^ Remew persist^ in n iwiths^ and - 
ing. dbjeoiion to ' its TnamtaincMlity'r- Appeal 
rejection of rcv'kw—Tw?ie taken ttp in 
review if must he deducted* ; ' - 

, Where a party prosecutes ; a review in the 
,iapi of: respondents* objecthoii^. and. ^protest to 
:'to-iiiidmisaihiiity and after, the rejection of 


LIMiTATION ACT, S. 5. 

the review presents an appe.-l, he is not 
entitled, under S 5 of the limitation Act, to 
.a deduction of the time taken up in prose- 
cuting the review because it could not be said 
to be prosecuted in ’ good faith” within the 
meaning of that section. {Johnstone, J.) H. H. 
BRTJ INDAR SINGH v. LALA KANSHI RAM, 

ISOP. L R. 4917. 

— S 5 — Applicability of provisions of, to 

execution application 

In the absence of any rule or enactment 
making S oof tbe Act applicable co an applL 
cation for execution of a decree, the section 
does not apply to such an application, 
iOhamier, 0. J. and Chapman J.) TvIidnaPur 
iiEMINDAEY CO., LTD. v. THE DEPUTY 

Commissioner op manbhum. 

3 Etui L. J. 132=44 I C. 570. 

— *S. 5— Applicability to appeal under 

Provincial Insolvency Act — “ Sufficient cause” 
Moaning — Review if and when a sufficient 
causa, {Scott Smith, J.) WARVAM SINGH t>. 
WaDHAVA. 89 P. R. 4018= 

87 F. L R. 1918=83 P. W R. 1918-= 
46 1. C. SS8, 

— ^ 3 . Delay in filing appeal-^ Revieto 

— dime sp. nt in prosecuting when allowed. 

An application for review must 'ioc only 
have reabonable expectation of success but must 
also be prosecuted with reasonable diligence in 
order to jus: ify an appellant in tbe reckoning of 
days spent in the prosecution of tbe review 
from the period allowed for filing the appeal. 
IHattigm, 0. J- and Le Rossignol, J ) AZIZ* 
UD-DIN V. Bhag Mar. 1(17 P R. 1918= 

46 I. G. 23. 

— S B— Delay-- Mistake in calculating 

time, if a sufficient ground. 

A mistake in calculating the period of limi- 
tation allowed for filing an appeal Is not a 
sufficient cause for extending the period under 
S. 5 of the Lim. Act {Fletcher and Smither, 
JJ.) guru charan Ghose V. Kashi 
Chandra Ghose. 43 I. 0 480. 

— — ^ Delay in preseniatim of appeal 
—Presenio.tio7i to wrong Court— Brr or of law 
— Poiuer to excuse. 

Delays in presentation of appeals are within 
S. 5 of the Lim. Act and the Court has power 
to excuse delays. 

Whe:e an apped is timo barred on the date, 
-of its •presentation and the delay is due to the 
fact that it was previously presented in a wrong 
Court and returned for lepresentation to the 
proper Court the delay can be excused under 
■Aj. 5 of the Lim>- Act, (Ayling and Seshagiri 
lyer^ JJ.) RAYARAFTA BamBIAR v, KoYOTAN 
; CHABLB VEETIL. 36 M. L. J. 64= 

M M. ti.'. T, 28=8 L. ISf. 154= 
481. 0.489. 
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6— Extension of time-'-Gronnds for 

— Legs.1 Ldiiser’s- mistake ?;Eeii a ground See 
(1F17) Dig. Col T 52 ; resal sikgh v. 

33 P. R 1917=13 P L R 1918= 

174 P. W. R. 1017=43 I C 317 

— S 5 and Art. -Leave to appeal to 

Privy CoUiicih Applicaiio'a ly ward in ‘idscwn 
name— Rejection of — Subseqveni anpUcatioji 
more than a year hy '^r.ard after release from 
svperinm'^dence—Ko saving of Ihnitaticn, 

An appD.c.ition for leaYS to appeal to His 
Majesty in Council was rejected ca the ground 
that the applicant’s estate being under the 
superintendence of the Court of Wards, he was 
nht competent to make the application. After 
the release of the estate from the superintend- 
ence of the Court of Wards, the applicant 
made another application for leave to appsai 
to BTis Majesty in Council more than two 
years after the date of the decree sought to be 
appealed from : 

Held, that the second application could not 
oparata^ to T6'>?iva the first application ; that, 
even if the first application \vas revived, the 
revival ' could not in any way benefit the 
applicant, inasmuch as the application which 
wa.i sought to be revived was an application 
" by a person disqualified to make it, and it 
would rernain an appl’cation by a disqualified 
person if revived ; that no sufficient ca-use had 
been shown to enable the Coarc to apply the 
provisions of 3. 5 of the Lim Act to the case ; 
and that the Court would not ba justified 
in utilising the provisions of S. 151 of the C. j 
P/Code so as <to revive the previous applioa- j 
tion and to grant leave to appeal. iStua7‘t and 
-KoidiaMfa Ltd, AJ.C,) HaeENDRA BAHADUE 

SINGH t?. The Oudh Commergial bank. 

5 0. lu J. 193=43 I. C. 68, 

5 S — Memorandum^ of appeal in- 

mfficknily stamped— Conditioml admission- 
effect of— WUeiher defidt cm he paid after 
expmi of period of Umitailon—Negligewe of 
Vahil effect r wlviiever good reason to exercise 
dUereiion under S. ^—Appeal barred. 

3eld, that under S. 4 of the Court Pees Act ! 
the court could not receive an appeal which j 
was not properly stamped that the fiiing of i 
the appeal on a court-fee of Hs. 10, w-as not ^ 
done in good mifeh and that uhe conduco of 
'the Vfvkii when the deficit in court fees wa.^ 


[ LIMITATION ACT, S. 5 

1 

! negatived by the trial Court on th© strength 
I of a certified copy of a map produced by the 
deft. An .appeal was preferred against that 
decree to the Hfc Judge but it wag hoard by 
the first class Subordinate Judge, with appel- 
late powers who dismissed it on the Sth Octo- 
ber 1916. The plfi app'ied to the Revenue 
authorities on the l6th idem, for another 
certified copy of the map, and appealed against 
the decree to the High Court on the 10th 
November. The certified copy was received by 
the plfi- on the 1th January 1916 and, on the 
nest day he applied for a review of the judg- 
ment of the lower appellate Court. Pending 
the application for review the appeal in the 
high Court was withdrawn. The review peti- 
tion was transferred by the Dfc. Judge to the 
first class Subordinate Judge who dismissed 
it on the 5th May 1916, on the ground that 
it was not mad© to the proper Court. The 
nest day, the plfi. made a second application 
to the First-Class Subordinate Judge asking 
him to review his judgment in view of the 
correct certified copy of the map produced by 
her. The review having been allowed the deft, 
appealed to the High Court contending that 
t the application was barred by limitation and 
that it was wrongly grantedh 
BeJdr that, assuming that in strictness the 
applic 'ition »vas out of time, the ca.’e was one 
which called for the concession allowed by 
Ss 5 and 14 of the Ifim Act. (Batchdor A, 

\ C.J. und Kemp, J.) Bai NematbU v BAI 
NEMATULLABU. 42 Bom 269= 

20 Bom L. R. 434=46 I C. 14. 

^b. 5 and i^—Sitffident cause — Bona 

Me prosecut ion of ap^al in m'ong court — 
Ground for extention of time in filing appeal, 

An appeal iigainst the decision of a Munsif 
was filed within time ia'the Court of the Dis- 
trict Judge sfud a question being raised as to 
which was the proper Court of Appeal, . the 
District Judge took time to consider it and* 
ultimately determined that under the notifica- 
tion of the High Court the Subordiaat© 
Judge’s Court was the proper Court and re- 
turned tne appeal which was on the same day 
filed in the latter Court 
Held, that although S. 14 of the tim. 
Act was inapplicable to appeal? the principle 
of that section has been r^^cognised by Courts 


brought to Sue notice v/as \v.antouly negligent 
and chat, therefore, the appellants were not , 
entitled to nhe cenafiL of the court’s Ciemeucy 
under S. 5 oi the Act. that ihe enact wa^ 
behind time {Roe and . Ccziiis, JJ i JODHAN 
I-'H.A&.VD 3INGH V. fSANKHU PRA3^D -SINGH. 
a Pat. L, J 484=5 Pat. L W. 136= 
40 i C. 509 

— ^ — S&.j 3 and 14 — Revieiv application 
' Delay — Sufficient cause: 

'Mahomedan female filed a 
-auit tOf'eatablmh.her' righii cf/'way which was I 


as applictble to .tpp^als in the sense that the 
fide prosecution of a proceading in & 
wrong court, has b-^en regarded as a proper 
ground or as sufficient cause withir; S. -6 of 
the Ltiin Act for exceeding the lima for filing’ 
an appeal. Biclmrdson and Beachcrefi, J J'.) 
BUPA THAEUKANI V. KUMUDNATH KAB- 
MAKAE., 22 C. W. N. 504=40 L C. 110. 

' ' S. 9 — Sufficient cause --Diffioulby in 

obfcain’ng .stamp. See {1917) DIG, COL, 7fi3 p. 
BAivr sahay Ram Pakdey' v. Ktoar- 
LAOHMI' Nab AIK SIKGH. . 3 li. J. 74=. 

S.Pat. L. W, 18=42 I. 0 675. 2 
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S. 5 -SufScient oause — Discretion- 

High Court, iuterferanca by pleader, hona-fide 
miatake of See (1917) DIG. COL, 753 ; Ma 
Mai ciALE V. Maung Tun Win. 

10 Bmv L. T. 221==37 I, C. 816. 

.g ^—Sufficient cause — Mistake of 

'pleader . 

Before an extension of time can be granted 
under S. 5 of the Lim Act on the ground that 
the appeal has been filed beyond time owing 
to a mistake made by the legal adviser of the 
appellant, there must be proper evidence es- 
tablishing that a mistake was committed and 
that it was a hona fide one. {Fletclier and 
Hilda, JJ.) IsWAE Chandba KAPALI V, 
ABJAN. 45 I. C. 725. 

— — S. 5— *‘SufScient cause” for not 
presenting an appeal within the period pres- 
cribed— Whether time spent in applying for 
review may be excluded in computing the 
period — Mistake of law —Whether it may 
amount to sufficient cause — Limitation Act (IX 
of- J90i) Ss. 5 and 14 — Judicial discretion — 
Duty of Superior Court when it is questioned— 
Abatement of suits— Should not be pronounced 
Bx Prooeduxs in questioning abatement 

— Whether review or appeal is the proper re- 
medy— Code of Civil Procedure (Act XIII of 
188'i) Sa. 365, 366, 368 371, 688— Substitution 
of parties in miscellaneous appeal — Sufficient 
for all stages of a suit. See (1917) Dig, COL. 
746, i:.BiJ INDAS Singh ij.Lala Kanshi 
Eam. 4a Oal. S4=22 G W. N. 169 

=26 C. L. J. 672=33 M. L. J 486= 
22 M L. T. 362=6 L. W 392= 
16 A L, J. 777=19 Bora 
L, R. 866=104 P, R. 1917= 
=126 P. W* R. 1917=3 Pat. L. W 313 
=42 I. C. 43=44 I. A. 218. (P. C.) 

*——3, 6 — Applicability — Assignee from 
Ti'iinor if entitled to benefit of section. 

Assignee of property from a Mahomedan 
minor cannot avail himself of the benefit of 
the provisions of S. S of the Limitation Act of 

. 1908 {Leslie Jones, J.) HUKAM SiNGH v 
Shahab din. 14 P. W R. i9l8 

=441.0.890, 

6 'and 29(1) (b) — Exemption from 
LimUation'^Applicability oulyto suits described 
in ike ' schedule and not to a suit under tlw 0. 
P, Ten. Act. 

^ -SB of -the Lim. Act pidnia facie applies only 
to suits prescribed in the schedule to the 

7_Aet.' ^ y ^ . ' ■ - , . - ^ 

It does not, therefore apply to a suit brought 
under S. 69 sub-seetion (H (1) of the 0. P. ■ 
Land Revenue Act, the limitation for which 
■ is provided in the sub-section itself, iBatten, 
A. J. C.) BALKRISENA LAXMx\N v. BALA. 

, - 56 1,0.879. 


limitation act, S. 7. 

'Ss. 6. 7 and 28, Art. 44 and 144 — 

Guardian and Ward — Alienation by guardian 
— Suit for possession by ward on attaining 
majority— Limitation — Bar against elder 
brother, whm affects ethers— Lim, Act. S. 7 — 
Scope of. Sec a917) DIG. COL. 765 : KANDA- 
SWAMI V. IRUSAPPA. 41 Mad. 102= 

S3 M L. J 309=40 I C. 664. 

— — S,6 — Minor— Purchaser from, whether 
entitled to exe^nption from limitation. 

The view that the plfi. having purchased the 
property from a minor has got by the assign- 
ment the rights of a person under disability 
under S, 6 of the Lim. Act, cannot be support- 
ed after the decision of the Pull Bench in the 
case of 9 Cal. 663. {Fletcher and Huda, JJ.) 
bhagban Chandra r . Ishah Chandra 
KaieabtA Das. 22 C. W. N. 831=461. c. 802 . 

• — Ss. 6 and 8 and Art, i2— Minority- 

Extension of period "Mtmriiy during confirm 
mation of sale — Suit to set aside after majori 

ty. 

B. 6 of the Lim. Act gives a minor the 
same period of limitation after his attaining 
majority as an ordinary person gets. There 
is nothing in -S. S to extend the period. 

A suit by a minor to set aside a sale under 
Art. 12 Sch. I of the Lim. Act must be brought 
within one year from the date of the plff’s. 
majority. (C/i£Jtns, J) I'ALA SiNGH v. HarNAM. 

40 P L. R 1918=30 P. W R. 1918= 
43 I. C. 712. 

— «S 7 — Discharge by adult brother on 

behalf of joint family consisting of minor co~ 
parceners — Suit to recover arrears — Cash 
allowance. 

Where plffs. are jointly interested in a cash 
allowance, they can sue to recover arrears for 
three years only even though one of them is a 
minor, at the date of the suit. 6 Bom, L R. 
647 dist. {Heaton a^hd Shah, JJ.) HUCHRAO 
D. BhimraO. 42 Bom 277=20 Bom L. R. 161 

=44 I. G. 831. 

— S.7 and Art. 182 (6) — Mi^writy— 
Subsequent disability — No saving of limitation/ 

A decree under 0.31 R. 6 of the C.P. Code, 
was passed on 1-3 19 li and an application 
for cx^'oution was put m on 3-3'1914, and on 
the same date the Court passed the order that 
notices be issued bo the judgment-debtors. The 
notices were actually drawn up and signed on 
i- 3- 3911 and that was the date which the 
notices bore. The application for execution 
was struck ofi on 5 3-1911. The next applica- 
tion was made on 6-34917 by one of the 
originaldecree-holdecs, and the legal repre- 
sentatives of oVYo of the other decree-holders, 
fhe legal representative beirig minors, March 4, 
1917, was a Sunday. The Court below held 
that the application Was within time. HeM, 


u 
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revecslDg the order of the Court below, that 
the applicafeioa was time barred, the time 
ronning from the date on which the order of 
the Court issuing notice was passed- 
Seld, also, that the time having already 
commenced to run from 1914 the decree* 
holders were not entitled to the benefit of S. 7 
of the Lim. Act by reason vf the minority of 
some of the decree- holders. {BichardSt C. J. 
Knox and Banner jee, JJ.) KahKA BakSE 
SHy’GH V. Basi CHARAK, 40 All. 63C= 

16 A. L. J 633=46 1.0. 6S4. 


XilMITiLTIOK AOT, S. 10. 

loss until the assignment terminated- The as- 
signors were shown in the proprietory column 
j of the records as tajtois kunindagan and the 
: assignees were shewn in the same column as 
\TnoJcwci2 cdaiham^ The same entries reappear- 
I ed in the statement of 1891 and again in 
I that of 1910. In 1914 plfis. as representa- 
i fives of the original as'ignors applied for 
! mutation in their own favour and on their 
i application being refused by the Eevenue 
I Officer instituted the present suit for posses- 
j sion. 


— Sb. 9 and Applicability of — 

^DiscbilUy — hiabiii Uf — Bisiinciio^i^ bs iiceen — 
Alien/ ethemy — Right of snit — Lhniialion, siis- ' 
pensim of, 

S. 9 of the Lim. Act covers the case or an 
alien enemy who is debarred from suing in 
consequence of a declararicn of war. 

The general rule is that once limitation has 
begun to run, a subsequent ^diAabiiity’ to sue 
will not avail to stop it in. the absence of ex- 
press statutory provision. 

' Per Sofiderson^ C. J . — The Legislature in 
enacting S. 9 of the Lim. Act did not mean 
the same thing by the use of two words ‘‘dis- 
ability" and ‘^mahiHty'h 
, An express statutory provision on a parti- 
cular matter would have the effect of over- 
riding any common law rule regarding the 
same. 

PetWoodroffe, s7.~S 15 of the Lim. Act 
refers to orders of Civil Courts, and noi to the 
condition of things under which an alien 
'enemy is prevented from suing owing to a 
declaration of war. {Sanderson, C. J. and 
Wbodro/je J.)Beuiscee asiatesche Lane 
t). HiSA Lall Burdhak and Sons 

23 C W. H. 157=47 1 G. 398. 

[On appeal from. 47 L C, 122.] 


Held, that the suit was governed by S. 10 of 
the Lim Act and was consequently not barred 
by limitation .{Leslie^ Jones, J,] Seoti v. 
BEAGIRATH. 66 P- R, 1918= 

12 P. L. R. 1918=70 P. W. R 1918 = 
45 I. C. 325. 

-S. 10 Arts. 60. and i4^— Apylicahlity 

— Money k^epi deposit with another to be 
reiwnied on* demand — Suit to tecover — Limita- 
tion. 

A suit to recover money left by plfi. with deft- 
to be repaid on demand and to be kept in 
deposit till chen^s governed by Art. 69 and 
not by S 10 or art. 145 of the limitation Act. 
Art. 146 cannot be applied to a deposit of money 
except in thecise of coins which are ear-mark- 
ed and where it is the intention of the parties 
that the identical corns should be returned to 
the depositor. [Baiiigem, 0 . J .) DAEIPA v. 
LABAN PtAM. 65 P L. R- 1918 = 

16 P. W. R* 1918=47 1. C. 392, 

-S- 10~Appiioability of—Trust pro- 

petty and income lost by default of trustee 
— Governed by ordinary law of liinitation See 
(1917) Dig. Col. 756. tholasingam Che^pty 
V. Vedachella a yyah. 41 Mad. 319= 
22 M. JL. T ,38S=(1917) M. W K 651= 
6 L. W. 532=42 I. C. 544 


* S. 9 — Limitation— -Running of — In- j 

tervaning disability not eSective to stop- See 
Lm. ACT, ART. 164. 27 C. L. d. 201 

S 40 and Aft. 89— Administrator- 

Acoounts, suit for, against — Limitation. 
See* (1917) DIG. COL 756. JaNAEDEAN 
Prasad v Taneibati thakurain. 

(1913) Pat. 170=2 Pat. h, J. 645= 

4 Pat. h. W 337= 
40 I. C. 860. 


■ — 10 — Scope of — Temple property — 

Gift of for valuable consideration — Considera- 
tion consisting in performance of religions 
service at the temple— Suit to recover the 
property — Limitation— S. 10 inapplicable, See 
LIAI, ACT, ART. lS4. 

20 Bom. L. R. 441. 


— s 10 — Trustee Transferee from — Ac- 

qalsiiion of title ly prcacripti/^n.. 


S, 10— A ipiiccbUUy— Land as^ivneu only where a 

bv nvituai agreement— Suit for its recover-.— up udver-e possession claima 

Lhnilaiicn. " ’ ^^dversely to ebe beneficial owner. But where 

• a- person has been performing the duiios of a 
The land in dispute v/as. according co a , slieboit oi an idol and applying the tru.^t funds 
statement In the record of righis of l-’68i ! to iho pneper purposes of che trust and cL-tims 
ssaigned by ihe then owners three jears previ- ! the right, to hold that office and to perform 
ously to the predecessors -in-interest of the j those duties S. iOof the Lim. Act has no 
present defts., who were in pocsessicn as j applicaticn ar.d ho can acquire thEkt right as 
aasignecs according t-o mutual agreement .and { against the odginai shehait by such, adverse 
would ao continue taking profits’ and bearing ‘ possession. 36 Cal. 1003, 7 hfad, 337 ; 23 Mad. 
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limitation act, S. 12. 

■■>71 • 31 Cal. oil rei. and foil. {Daioscn. 
mrier, C J. MvMldu J.) NateE PUJART 1 

ilADHA binode iNAIJv. ! 

3 Pat h J 327=4 Pst L W. 283— 1 
(1918) Fat. 247=47 I. C. 290. : 

S. i2—Appial~-Lirnitntwn^^O'nW^d_^ \ 

taticM — “ Tiyne 7 ‘dguiBiie for chiavding copie-B 
— Copies oj decree and cj Judgment applied /or , 

separately —Applica'fit if entitled P. i^epara-e 
deductions-- Practice-- Findl^ig of lower appei' ; 

late coart on pomt— Binding nature oj on j 
second appellate court. 

Under S. 12 of the Limitation Act an 
appellant can only deduct such time as was 
reuuisite’* for obtaining copies. TV hat time 
requisite for this purpose JS -i question of fact 
and where the Divinoaal Judge has uacidcd 
that two revisions, kL-., one lor ootaming the 
copy of the iudgmant and another for 
ing copy of the decree ot the lower court were 
not requisite in the panicular case and maue 
only one allowance. NVhetner ha was rignt or 
wrong 13 not a question of 1"'; . j'J 

SEEK nIXGH ». PiiM RAJ. 31 . 
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entered into by the Singapore Firm wu 
its outside crcditDUd. L wn-s. on payment or a 
cerLain sum of money to pny on those creditors 
released itom liability to hi3 partners for S-uy 
moneys advanced by them. 

Hbld, (1) that the absence of L from British 
India w-mld under S. 13 of the Lini. Act, 
entitle pUi to elnim a reducuion of lime as 
against L alone and not as against A, Band 
G al-.o and the hmt that plfi. could have sued 
A. B and 0. who were the co-obligors of E and 
were within British India during the said 
period, was not a ground for holding that the 
claim as against E was barred by limitation ; 
and 

(2) that the release of E was. in the cir- 
cumstances of the case, binding on plft*. his 
remedv, if ha had been damnified by the 
ooriducfe of A. B and G, being to sue them for 
damages. 

Efiect of 5. 13 of the Lim. Acg in cases in 
which one of the dofts- alone is absent from 
Britu-h India considered and compared with 
the English Law on the subject. Uyiing and 
Scsliogtri Aiyar, Jj ) PALA3S1APFA 
U. VEEEAPPA CHETTiAR. 

34 M. I. u 41=44 I. C. 46 d. 


.-S. 12 (2) and { 3 )—Cnmp?(faiio'n of 

time for the purpose of oppcal-Long vacatur, 

^ L loi/er court 

will be supplied in the kmg vocatio^i-Whcihn 
ihe period uj tU vneatim can ue cx- 
eluded. 

Where a notification is published that copies 
will be granied daring the long vacation the 
whole period of the long vacation cannot be 
excluded as the period fo.i granVaig a copy of 

thp mdsment or decree; on the other nana. me , jurisaiotion nuu iiujioau»vax 

whole ^riod of the vacation must be reckoned plication to same court for at^enment of 

and KiunaTu^womn 

CiTCfT'R Sa'^ybd abb barear S.aniB 

"36 M L J. 122=1918 M. W. «• 8M= 

8 li. W' o. 


s 14 --Applicability of-^Appeala— 

Principle ol the section applicable to. Bee 

LiM. ACT, SS.6 AND 14. ^ „ coa 

22 C W. N. 594. 

— — S. 14 — Applicability— Execution of 

decree -Limitation -Execution application 
praying for transfer of decree '-Dismissal of. 

- on ihe ground of ab?eucu^ of proof or v/ant of 
' jurisdiction and limitation— feub^equent^ ap- 
plicat 

; properi^JtJa vTfn.i-i*u 

; BiMiVESDBi S: 



(1) as against cii def is, at tasl as again' 
absentee dejt — ■En(jiioh Law ceo.vparLOi. 

A B. and C were partners with D in a Firm 
known as the Epoh Firm^. A B and O 
partners with E in another firm known as the 
bingapote Firm, D died in li03, and during 
the course of the winding up or the 
that is, in Deo. 1903, A, Band 0 lent to tne 
Singapore Film a certain sum of iMney. in 
a fuit instituted in Hoy. 1909 by F, the son 
of D.. against A, B, C and E for the leooyery 
of plfl’s share of the money so lent to tna 
Singapore Firm it appeared that E not 
in BBtish India between the end of l-Oo 
. Lnd Deo. 190S, though the other deits. 
= ypeie in British India all tne time and 
■that by. a hom fide deed of composition 


s. ±^~-Exclusion of time— Proceeding 

before Collector '-Bombay Herodiiary Ojfices 
Act {III of S II A. 

An appiioLition to the Colbctor to take action 
under S 11 A of the Bom. Hereditary Offices 
Aci 3 . 1S74:. is not a ci^il proceeding in a court 
wilhin the meaning of S. 14 of the Lim. 
Act. Hence ihe time taken up m prosecuting 
such an application cannot ba esciuded ^^der 
S. 11 from the period of time prescribed by the 
Lim. Act {iLenton and Hayward, JJ.) EAX- 
; HAS u. KESHAV.. 20 B«n^ L. S 918. 

; — — S. 14— Scop© of computation of time 

i *— Last day holiday — Suit filed in wrong court 
on next day — Uatutn for prasentation to 
I proper court - Preeeniadon in proper court 
[tine spent-Deduotion-Suit » ba«od. Sec 

1 DIM. ACT, Ss. 1 A>'D Id. 8 h- W. 289. 
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LIMITATION ACT, S 14. j 

S i^—Suffickni cs^use—Bue dUi- j 

— BsctSf?' G^fjiPvSa joint iGncmts ■ sntisj'hiid | 
one— Sait for contrituti^'n laid' in SviaU^ 
Causa Coim—Bef iisal to take lack plaint— 
Eet^ishn to the Rujh Cozirt—Disiniisal of— 
Presentation of plaint to loroper court, 

A decree fox arrears of rent having been 
gasFed against the pl5, and the defts. who 
were joint occupancy tenants, was realised 
from the piS. alone to a large extent on 1908’- 
1310. The pltt thereafter brought a suit against 
the delta,, for contribution on 2o-'>-1913 in the 
Ccfurc of Small Causes. On Nov. z7, 1913, the 
Small Cause Court ordered the return of the 
plaint for presentat: on to the proper court. 
The plff. refused to take it back, ?md in Feb 
19^ 1914 filed a revision against the order to 
the High Court, which was dismissed on 
March 16, 1915 On tfune J5, 1915, tne plh. 
having applied for the return of the plaint, it | 
. was so returned to her on June 39, 1915, and 
was tiled on the same day in the Munsif ’s 
court. 

■ Beld, that the plfi. was not entitled to the 
interval between May 20, 1913 and June 30 
1915, being allowed to her, inaamueh as she i 
could not be deemed to have been prosecuting j 
her case with due diligence in view of the < 
fact that she waited for more than three i 
months after the dismissal of the revision j 
.before she applied for the return of the plaint. , 
-f^udbaU end Abdul Raoof , JJ ) Hamida Bibi s 
tj. FATIiTA Bibi. 16 a. L. j 429= ! 

45 I. C. 991. i 
! 


LIMITATION ACT, S. 15. 

the defendants against whom the deoree had 
been sat aside was fir. ally settled 

Held, that the execution of the decree was 
stayed by the Court’s order strikiug ofi the 
execution case, so that limitrtiou in respect 
of execution did net begin to run until the 
liability of the defts. against whom the decree 
had been sat aside was finally settled. '^Flek 
Cher and Hilda, JJ.) SaTISH Mohini DEBYA 
V. Patna Bane, Ltd. 47 i. c. 907. 

— S. iS— Execution of decree— Decree 

given as securiiy for costs of appeal to Privy 
Council — No bar to execution— Time does not 
stop dua'lnq pendenc-ij of a'pplication to Privy 
Council. 

Where a plfi, whose suit had beau dismissed 
by the High Court appealed to the Privy 
Council, and ofiered as security for respond- 
ent’s costs in that appeal a decree which he 
bad obtained against the latter in another 
suit, held that the acceptance of the decree as 
security did not amount to an order by the 
court that executicn of the decree should not 
proceed pending the disposal of the appeal to 
the Privy Council and that, 'therefore, the 
period between the dismissal of the suit by the 
High Court and the date on which the applica- 
tion for executicn of the decree was filed could 
not be excluded under S. 15 of the Lim. Act, 
iChcimier, C. J. and Chapman, J.) MiDNAPUE 
ZEMINDAEI GO. V. THE DEPUTY COM‘ 
MIS3IONBE OF MANBEUM. 3 Pat L J 132= 

441 C. 670. 


S. 15— ApplieabiUty cf—Alien enemy 
prevented from suing by reason of declaration 
of viBt—'So right to exemption from limitation. 
Sm Lm act, bS. 9 ANO X5. 47 I. C. 398. 

■ 1 S. iB—AppUcabiliitf of— Royal pro- 

claTmCton— Effect of. 

S. 15 of the Lim. Act relates to injunctions 
or orders of Court, and not to royal proclama- 
tiona which 'prevent the institution of suits 
by alien enemies. {Chaudhuri, J.) DBUTBGH 

asiatische Bane v. hiealal buebhan & 
Sons. 47 J,ls. 122 

- See ON APPEAL. 23 C. W. H. 157. 

- — — . — 5 IS—ExcIbsion of time—Executiou 
of decree “Coutt giving rime for payment 
whether saves limitation. Sec C. P. Code, S. 

48. 16 A. L J. 71. 

— S, 15 and art. 162 *-*- Execution ; 
^applici^tion — Suspension of limitation while ] 
case is struck off. ! 

- The final decree in a mortgage suit was set ' 
aside on appeal as against some of the owners ; 
of the equity hi redemption snd the case was ; 
•ptdjared to be ratriad. The decree-holder’s ; 
applijiftfclon. for execution; -against the -other. i 
fief eedsmt# ' was off till the 


S. 15 and Art 1^2— Execution of 

decree— 'Insolvency proceedings, pendency of, 
■when a bar to execution— Absence of protcQUon 
order — Time does not stop. 

The pendency of an insolvency proceeding 
underlihe Pres, Towns Ins. Act does not of 
itself, in the absence of a protection order 
Under S. 16 of the Act. bar the remedy of a 
decree-holder to execute his decree by the 
arrest of the judgment debtor. Limitation 
for the execution of a deoree. therefore, con- 
tinues to 1 un against a decree holder daring 
the pendency of an insolvency proceeding and 
he is not entitled to exclude the period during 
which the insolvency proceeding has been 
pending from the period allowed for execution 
of the deoree. {Mullick and Thornhill, JJ.) 
Sheo Saran Eam V. Basudeo Prasad 
Saeu. tl918) Pat 367=47 I. C. 793. 

S 15 -^St'ay of execution, partial — 

Exemption from limitation 

A partial stay of execution, c, g, a 'stay of 
execution in respect cf a particular property 
against which execution is sought amounts 
to a stay of execution within the meaning 
of S 15 of the Lim Act, so that in computing 
the period of limitation prescribed for an 
apj^cation for .execution of' a decree, the time 
d\iring.^whiqh the \ execution of the 'decree has. 
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LIMITATIOH ACT, 3. IS. 

bean partia-lly stayed should be excluded. 
{Harold. J. G.)NaCHXAPPA CHETTY v. MaUNG^ 

PE. 3 U, B. B.(1913) 73== 

56 I. C 399. 

S. IS Subs {2)—Periocl prescribed by 

S. 104 E. of the B T Aci^ Extension of B. E. 
Act, Ss 184 and 186 . 

S. 15 Sub see. 2 of the Lim. Act, does not 
extend the period of six months mentioned in 
8. lo4 H. Sub- sec (2 } of the B T. Act. 

S. 15 Sub-sec (2) of the Lim. Act, which is 
made applicable to suits, appeals and applica- 
tions mentioned in the third schedule annexed 
to the E. T. Act, by virtue of 8. 185 Sub-sec. 
2 does not apply to suits instituted under 5. 
104 H. of the B.T. Act which ace not ineution- 
ed in the third schedule. 18 C. W. N. 31 and 
34 All, 49G dit^t. {Mook<,rjee and Walmsley, JJ ) 
SECRETABV OP STATE FOR INDIA l, 
Ganoadhab NANBA. 

m Cal. 935=27 C. L. J 375= 
55 1. C 228. 

, S. 15 (2) — Suit against Secretary of 

State under S. 104 H of the B, T. Act. Notice, 
Period of, not to be deducted. See Lim:* Act, 
8S. 29 U) (b) AND 16 (2). 22 G. IS- N. 802 

also 22 C. W. N 817, 

* — S. 48 and Art. ISl-Applicability of— 

Fraudulent execution sale —Application to set 
aside — Limitation — Decree-holder's plea based 
on judgment- debtor's knowledge of fraud — 
Onus of proof. See C, P. CODE, S. 47 AND O. 
21.H*22. 27 C. L. J- 528. 

-S. 18 and AH. 466 — Execution- sale 

-^Application to set aside — Fraud-— Extension 
of ttni'C, 

S. l8 of the Lim. Act only applies where a 
person having any right to make an applica- 
tion has by means of fraud been kept from the 
knowledge of his right. 

. Where, therefore, a judgment-debtor was by 
the fraud of the judgment-creditor and the 
auction- purchaser induced to omit to make an 
application under K. 89 of 0. 21 of the C. P. 

- Code,. on che assurance that they would them- ' 
■ selves apply to have the sale set aside. 

- Eel'd^ that the traud was not of the kind 
which would operate to extend the limitation 
provided for an application to set aside a sale 
on the ground of irregularity. The fraud 
alleged did not keep the judgment-debtor from 
the knowledge of his rights but merely- prevent- 
^ ed him from making an application . {BicJiards, 
J. and Eannerjeai /.) SABISH OhanDBR 
- V* G ANGA BISHDN. , '43 I. C 671. 

V '-— iB^Achmwledgment — Deposition 
-'•■io' a Cowrt ■ in mother case^Eot sigmd by 
‘ Ad$Jenda7it or bj:his agent- , ■ ' 

made by . the ddfeadant in 
case which not sighed by him or 


j LIMITATION ACT. S. 19. 

his duly authorised agent did not fulfil the 
requirements of 3. 19 of the Limitation Act 
122 and 146 P. R, 1889 and 16 P. R. iSOl, 
diet 184 P. W R. 1911 foil, (Shah Din, J.) 
Kapur Chand v. Narinjan lal. 

34 P. R. 1918=45 I. C. 99. 

—S Acknowledgment of liahiliinj ' — 

; Implied acknowledgment of liability — Implied 
i ajoknowledgment — Document — ' Construct ion . 

An acknowledgment cf liability under S. 19 
of the Lim. Act may be express as wall as 
implied. 

The assignee of a subscriber to a chit fund 
wrote to the manager of the fund asking for 
payment of the subscription amount duo to 
his assignor. The manager replied you have 
1 not shown me the deed of assignment under 
I which you make the claim. Further I have 
been issued an injunction order prohibiting 
me from paying the amount to anybody* 
A third party named Sundar Row has sent 
me a notice that the amount was due to him. 
you are informed that you must send me the 
amount of sucscciption and I cannot give you 
credit for anything.’' 

Held: that the letter amounted to an ac- 
knowledgment of theiliabil it y iSeshagiri -'.lycr. 
J-) SUBBA RAO V, PARASUKABIA PATT.AR. 

34 M. L J 561=43 i. C. 973. 

3, 19 and AH. IS— AclznowUdgment'— 

Rundi and cheque, payment hy—Dish^'nour — 
Acknowledgment, 

Art. 78 Sch, I of the Lim. Act has no appli- 
cation to a suit to recover money alleged to be 
due on accounts taken between the parties, 
though a payment by the deft, by a cheque 
and a hundi was dishonoured on presentation. 
Such payment does not constitute an acknow- 
iedgment within the meaning of S. 19 of the 
Lira. Act, {Mookerjee and Boachcroft, IJ.) 
PADMA V. GTRISH. 27 C. L J. 392= 

43 I. C. 241. 

— g_ Acknowledgment by judgynenU 

debtor, after attachment, not binding on 
auction^pur chaser. 

An acknowledgment by the judgment- debtor 
may save limitation against the auction- 
purchaser, but such acknowledgment if made 
after the attachment cannot prevail against 
the auction-purchaser who is entitled to have 
the property purchased by him in the condi- 
tion in which . it was at the time of the 
attachment, (il. Cliatterjea and Waimslcy, 
JJf} RAJEBHWARI DaSI m BlNODA SUNDARl 
DASI. ■ 22C. W.N. 278=44 I. C 833, 

^ 19— Acknowledgment of right 
what constitutes— Petition for adpummont in 
, mortgagee’s suit' after preliminary decree— In- 
; cidental ackhowledgmant of mortgagee’s right 
to d^reb amount. See 0. P. Code, SB. 2 (2) 
I r: L. J. 352. 
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LIMITATION AOT, S 1*5. | LIMITATION ACT, S. 20. 

... ._S, i^-~^Ach7wiuledgyiunh-Taliduy-\\Q^gm&D.*:^ made they are aoi3S necessary 

ncM-[iy.:i—IiiQU daumd rAusi oj ackn:v:lsdgcd [ for r.ne preservaticn of the estate. 


The acknowledgment referred to in S. 19 of 
rbs Lira- Act mnst be an acknowledgment of 
liability in respect of the right claimed. 

h possessory mortgage was created in iS97 , 
The inortgagas never got possession of the 
moitgaged property, ilora than 17 years after 
the date of the mortgage a suit was brought 
for possession by the mortgagae : for bring- j 
iag the suit within limitation rdiance was } 
placed on an acknowledgment of liability con- 
tained in a siia deed e 2 :eeuted by she mort 
gagor in 19G6. By this sale transaction soma 
money was left with the vendor with a 
direction embodied in the deed to p^y the same 
to the mortgagee Hei that if there was any 
acknowledgment it was with respect to the 
liability to pay the money due on the 
mortgage and it could not be availed o! to give 
a fresh start of limitation for a suit for posses** 
sim as was brought by the mortgagee {Lindsay 
J. a,) Beni Madho v- sib Bal Singh. 

210. C lSlt=56l. 0.813. 

Ss. 19 ajod 20 — Nattukottai Cbetties 

Acknowledgment of debt— Vilasam of the firm 
written at the top of the letter —No signature j 
— Acknowledgment’ validity of — Signature ; 
suffldieiit according to custom — Part-payment 
' of principal when valid — Secondary evidence, 
when can be given See (1917) DIG COL. 763 ; 
M0XHIA OHETTIAE V. KUTTAYYAN CHETTY, 
(1918) M. W. N. 42=8 L W. 790= 
43 I. C 20, 

^ 19 and 20— Uncertified adjust- 
ment at payment— Not eSective to save limita- 
tion. Bee DIG. COL. 765 i BIBESWAr MdkER- 
JEB V. AMBICA OHARAN BHATXA CHABJEE. 

45 Cal 630=42 L C. 472. 


Case law on the subject reviewed. [Abdnr 
RaJmn and Oldfield, JJ.) LaksAMANAN 
CHETTY V, SADAYAPPA CHETTY 

3B M. L. J. 571=(1918) M. W. K. 877= 

3 L. m. S84=43 I. G. 179. 

*S. %^—Aohnovdidgr}iGnt — Mortgage — 

Lari faymeiii — Payment by mortgagor by 
■means of sale of certain other property to the 
prior mortgagees, 

A mortgage was fhade to A on 8-1 -1891^ A 
brought a suit on this mortgage on 7-11-1914. 
He impleaded in this suit as defendants (1) 
the mortgagors, 0) one set of subsequent 
mortgagees, and (3; ceriain purchasers of a 
portim of the equity of redemption in the 
mortgaged property under a sale -deed^ dated 
24 6-1918. The third set of defendants only 
contested the suit on the ground that it was 
barred by limitation. A alleged that the suit 
was within time by reason of three payments 
made by the mortgagors on account of interest 
as sicch, the last of the payments being on 
25-11 1902. This payment was made by the 
mortgagors by means of a sale by the mortga- 
gors to certain prior mortgagees of some 
property other than that was covered by the 
moitgage in suit Meld^ that the payment 
having been made towards interest as such by 
she mortgagors^ who were liable to pay, took 
oSecu against the third set defendancs, 
purchasers of a part of the property and the 
suit was within time. {Piggott and Walsht JL) 
RAUSBAN IjAL V. Kanhaiyalal 

46 A. h J. 790=47 I, C. 845. 

— ^.20'-' Debt or' -—Meaning of--pay7nmt 

by son durmg life-time of father ^ effect of. 


: — S 49Expl U andS. 21— ^Bcceiver— 

Achi^ toledgment by— Whether toill save Umita' 
iion- — Firm under dissolution —Appointment of 1 
Receiver to do all things necessary fer the pre- 
servation*^ of the assets of the Whether ' 

receiver Jicts auilwrity to make an ccknoiDledg- 
ment. 

An acknowledgment of a debt due by a firm 
under dissolution made by a receiver of that 
firm IS valid to save limitation ii it is autho- 
rised by the terms of the order appointing the 
receiver. 

A receiver may be an agent authorised to | 
make an acknowledgment within the meaning i 
' ol S- Ifi, EspL IX, whose iangnage is ' general 
enough to. includa an agent appointed either 
by Staoute or by court if be is authorised 
under the law to make acknowledgments. 

Where a receiver is appointed to take charge 
of. tha' property of afiem^ with power ‘‘ io do 
all things nscats^y for the preservation of the 
aewta o£ the firinV, .he is entitled to make 
hobwwted^^ia if at the aoknow- 


The word ‘"debtor” as used' in S. 20 of the 
Tim, Aoc, means the person who ia liable 
under the contract of debt. Hence, where a 
father and his son form together a joint Hindu 
family and a dtht is contracted by the father, 
the son is in the life-time of the father neither 
a debtor nor, in the absence of any evidence, 
an agent of the father for the purposes of the 
said section. {Lindsay, J, Cy LACHEMI 
NAEAIN V. data Bhankae.' 

471.0,685. 

20 — Lxplamtmi — Instalment de- 
cree — Payment of overdue insiatmed— Accep* 
iance of saving^ of limitation. \ 

Whether the payment and acceptance of an 
overdue instalment is to be treated as a pay- 
ment regularly ms.de in satisfaction of the 
i instalments due, so as to extend the period of 
limitation for execution of phe decree, is a 
ouestionof fact. {Pratt, C and Banward, 

A. I. C.) The firm ,.oe . bbaw'amias 
. FBBOOHAL^. MENGRAj. 11 s, L. R. 120 =: 

; - 45 l.c ,324 
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LIMITATIOK act. 8. 20. 

,, -5. 20 — IniereBt — Paymerd as such — 

Payment hy debtor leithout directions as to its 
aypropriaihin- Usual course of dealing— JSffcct 
of. _ , 

A del'tor pLiid a ccrt-im sudi on n* cerlain | 
day to bis cveditor vfitbuut declaring \vbct.- cr | 
it 'should bo. appropriated tovrards interest or ; 
princii'al but with knowledge that according ' 
to the usual pr.^ctice the payment would bo , 
appropriated to the interest then due. 

Held, Iho^t a payment made with the know- , 
ledge th?t it v-’ould be appropriated to^ interest ■ 
W'us made W’ilh the intention that it should 
te so appropriated, -o as to give c fresh starting 
point to limitation within S. 2 of the L^m. Act. 
{Teara^n <.nd Richardson, JJ.) SlVA KUiJART 
DEBI V. DlSJ AVA’^^BAP. HjOY ^*5 I. 5*2. 

— E. 2ii—Intcred. 'payment of — 'hderesi 

paid as such. 

In order lo V-riug a case within S. 20 of the 
Lim. Act it is not essential that the debtor 
should, on tlic occasion of every pa^ merit, 
f.titx'. expiicli ly thit the payment i.s made on 
account of iiuerc't as such. It is sufficient if 
circu m .'ilaucfis oi’-S'" which ni.it'e the conclusion, 
inovitabio that the pa>mQnt must have been 
mide on account of interest. [Hoel'crjea and 
Ucacllcroft,J. J.) CHAKU CTIANDIkA Bhat* 
lA\OJlAUJBr-: i', KAHAM BUX STKBAR 

2? C. h. J. 131=^3 I. C. 812. 


S 3 . 20 end Piter est— Payment of \ 

by co-iaortgagor if binding on ihc ciher 7W07r- 
gOgors ' 

Where p-iyment of interest as such is made ; 
bv one of several co-mortgagors, such payment : 
cAunot in view of d. '1 of the Lim. Act save : 
limitation under S. 20 of that Aei except as • 
against that co-mortgagor, unless it is shewn , 
that the othe'' oo mortgagors aulhenssd the : 
n'.vment. [Kanhaiya Latf A. J O.) MUBAR.aK ■ 

AW V. GOPI NATH. ® r ' 

45 1. C, olo ( 


LIMITATIOS Am, S. 20. 

certify payment under decree — ESect — of. See 
(1916; DIG. COB. : 98, IfARENDRA CHANDRA 
BHATTACHARyA v (A AG AN CHANDRA DAS. 

22 G. W N. 325=35 I. C 177. 

S. 20 -- Port-yrymC}d of privcvjoal — 

Endorsevi'int of, not signed by pai,ee, ineffec- 
tive to save Lii-bitOition. 

An eDdorsement. of part -payircut of the 
principal written on the hack of a bond on 
behaii'of a person m.r’king payment, but 
signed by the payer or bearing his mark, does 
i not save limifc.it.ion under S. 20 of the Lim. 
Act. {Fletcher and Hicda JJ.iBaLiram KocH o . 
SaBHA SHwIKK. 23 G. L. j. 222=44 I. C. 516 

S, 2o luad Art. 182 (5) —Payment 'Of 

\ poi'iio'n of decretal omi’-unt — LUfiiiailon — 

, fresh storting yoani. 

A decree-holdor gets a fresh starting point 
1 for limitation to execute the decree withiu 
; the meimin" of Art. IS '4. cl. (5) of the Lim. 

, Act, from the date on which a pirtion of the 
aecretal amount is paid by the judgment deb- 
tor {/’eunon a’..d luev'Muld, JJ. JOTINDR.A 
'vuruAR Dass G-.aoan Chandra Pal. 

45 I. C. 903. 

B. 20 {i)'’~Horigac!c anihouc pos^ics- 

i.l( 0 t -Sub-nioTigcgc by oicrtpugse — Paynuni 
by mortgagor to morigagee — I^apmcnt 
s'nffickni to save hinltaiion os aga-inst origi- 
! nal mortgagee. 

i Tn lo96 one S mortgaged liis own land and 
that of his younger brother to K. C without 
possession, the mortgagor agreeing lo pay one- 
fourth produce as interest .Tn 1S93 B. C, sub- 
mortgaged half his ri.'ihts to certain relatives 
now represented by AT Pv. the present plii. In 
August 1901 the property of the mortgagor’s 
widow was bought by Iv. B, and I. ,b who 
admittedly p.aid off half the debt due to R 0. 
but contended that they paid off tna whole 
debt, 


— -s. 20-:vi’oitgaga by Hindu widow— 1 

Death of widow --Pa^-ment for interest by one ; 
of the reversioners — hnect on other reversio- . 
nors. See ll917.) DIG. COL 7u5 : SaRAB 1 
ISiARAlN Das V. TOP 0-fHA. (1917,1 Pat. ; 

31,3=^ Pat L. W. 85=43 L G. 351 , 

-S. 20 and Art, 182— Oral application, j 

when a step- in aid of execution— -Application for j 
execution by decree holder containing admis- , 
aioc of P'irt payment of decree— amount— ■ | 
certificate of payment— Effect on limitation , 
C P. Code, 0. 21, B. 2, scope of. See (191/) i 
Dig. col.. 766 MASTLASIANI MUDALIAR v. : 
SETHUSWAMI AlYAR. 51 ’^ad. 251— 

33 M. L- J. 219=22 ML.? US— 
(1917) M. W. N. 502=41 i C. 701 

— -S: 20 — Part-payment— X-^aymeilt to • 

. .^»rd& decree not bearing interea.t— Certificate 
of payXQBnt as for ‘ interest— Application to 


On the 7ih March 1912 M. R sued - or the 
recovery of the prinoip.'l duo on the sub mort' 
ga 9 e and for '-he value of the produce for 3 
years The real dcits were KB, and IB. the 
vendees ana R. G. tbo original mortgagee The 
Dt. Judge gave the plif. a deoreo agaiust R G 
alone; ou appeal by K C the decree was upheld 
by the Additional Divisional Judge R G then 
preferred a second appeal to the Chief Court. It 
had been found as a fact that M. R. had conti- 
nued to receive the produce from KB and IB 
up to November 1906 and the question for 
decision was whether payment of produce by 
K, B. and I- B. to M R. saved limitation as 
regard.-} H.O .Where a debt i.s kept alive under 
the terms of S'- 20 il'l b> payment by a person 
liable to pay the debt, the result is to make it 
enforceable against any one liable fer it and 
that consequently the payments of produce by 
K, B. and i, 0 saved limitation against H C., 
also. 28 Bom. 248 disc. [Scott-Smiihand Leslie 
Jones JJ ) rah CHAND V. MEWA RAM. 

- 3E*. R.1018 -«I C. 213. 
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i limitation act, S. 29. 

'Brother * S. 2Q--- Ea&ement of supply of water 

•while ' from ^laiural Stream — Acquisition — LimUation. 


LIHITATION ACT, S. 21. 

— S. 21— Payment “by agent' 

not a guardian of a Hindu minor, 
mother is alive. See (1917) DlGl. COL. 7S7 ; 
EIBESWAE MUKHEEJEE v. AMBICA CHARAN 
BHATtAGHARJEA* 45 Ce,1 630— 

42 I G. 472. 

— S. 21 (b)— Part payment of interest 

by one heir, whether binds other heirs. See 
{19X7) BIG Col, 767;Yagappa CHETTY t?. 
MasomEB. ii Bar. h.T. 132= 

40 I. C. 858. 



Institution bad — 8. 22 7 iot applicable. 


‘ A pis, cannot claim the benefit of the ins - 
titution of a suit against a dead person for the 
purpose of extending the period of limitation 
against his heirs. {Kanliaiya Lal^ A. J C.) 
Nau '^ehal si^jge t*. Tee deputy Com- 
MISSIOXEE, Unao. 5 0 D J 546= 

47 1.0-884. 

_ S . 23 — Fresh cattle of act ion'— Appro ^ 

prlatkn of incmneby co-sharer-'-- Suit fcn' de- 
deration. 

Every fresh appropriation of the income 
of .'property by one' co-aharer to the ex- 
elusion, of others gives rise to a fresh cause of 
action to the other co- sharers for a suit for a 
declaration of nheir rights iOJievi^ and Shadi 
^ Led, JJ,) HAR^I AM SINGH MAKHAN SINGH. 

21 B. E E. 1918=43 p. W. R. 1918= 
44 LC. 31. 

— S. 23 and art 146 {skj—Miinicipality— 
Platform resting on Mun-icipal Street as part of 
viain irttildmg and on its own feundationr-^h 
•years enjcyimnt- Extinction of title. 

A platform was in existence for about 60 
yeacc and rested upon its owh foundation. It 
was an integrdl part of the main building of 
the plSs. Tts land upon which the platform 
stoodj belonged to tbs Municipality as the 
owner there of 

SM, that the ^lunicipality lost their right 
under Soh Art 146 (a) of the liim, Act> to 
that portion of the land upon which the wall 
stood ; that S 23 of the Eim. Act had no 
applicauion as the injury was complete on. the 
erection of the wall and the mere fact that che 
efiect continued, could not extend the time of 
limitation. {Shatterjea and Shcf psharJiSy JJf 
ASBUTOSH SaDUEHaN U. ‘J’HE CORPORATION 
, OF CALCUTTA. 26 C. h. i. 494 

— — S. 26 — Applicabiliiy of — Village 
/paihtoay:- ■ ■ /- 

.S- 26 of the Dim. Act has nothing to do 
•with an.ancient village pathway used by the 
Inhabitants of a particular village , from time 
ixaineinorisll; {Fletcher and Huday JJ.) 
■ KAGE2ffr»EA.KATH MAZUMEAB BANWARI 

- 4BI.c;’970. 


} An easement of the supply of water from a 
I natural stream may be acquired by twenty 
1 years’ user under the provisions of 3 26 of the 
j Lim Act. {Fattigon. C. J.) ABDUL RAHMAN v. 

I MUHAMMAD ALAM. 57 P. R. 1918= 

46 I. C. 441. 

. — “S- 28— Adverse Possession — Limited 

right — Samudayi cf Malabar davasvom — 
Acquisition of right by prescription. See 
MALABAR LAW. DBTASWOM. 

34 M. h J. 344. 

— S. 28 and Art. Fight exerciseahle 

occasionally— Adverse possession — Right to take 
1 wood from' trees ivhcn fallen or cut — No un~ 
j interrupted cr co7itinuous possessio'n — Effect on 
title. 

! Plfi’s ancestor obtained leave in 1867 to 
plant trees on land belonging to the Govern- 
men't. Be was to do so at his own expense and 
to tend them; the only right he was entitled to 
was to get the fallen dry wood from the trees- 
Certain transfers of the village took place, and 
j on two occasions vis, once in 1900, and another 
time in 1910. the deft, who purchased the 
village got tiie proceeds of sale of such wood. 

The plfis on both the occasions asserted their 
daim to wood or the piece thereof but remained 
unsuccessful. Within six years from the date 
of the last sale they brought the suit for 
declaration of their right to get the dry wood 
under the agi'eement of 1867. The deft, 
pleaded adverse possession; held that the right 
being one which could only be excercised on 
occasion that is when the wood might fall 
or be cut from the trees and not occurring every 
year or at stated times, and there havi-ng been 
disputes as to the right between the parties 
t>n two previous occasions there could be no 
adverse possession. A . ' 

Whether S, 2S of theLim. Act ap-‘ 
plies at all to a case like this. {TuihaU and - ' 

Rafiqy JF.) DEBI PrASAD v BADEr PBRSHAD. 

50 All 461=: 

16 A. h. J- 343=44 I, C. 980. 


— S.28, Scope of— Applicability only to 

.suit for possession — Debt n:,fc extieguished. 
See. (1917) DiG COL. 770; Pr2T\ Saehi 
BIRESHWAR. 44 Cal 423= 

21 C, W. K. 177=27 C L. J. 212= 
37 1 0. 277. 

■■ " ■""Sb. 29 and 15 (2) — Suit under S. 104- 

H- of the B, T. Act— Period of two month^s 
notice to Secretary of State, not to be deducted. 
See B. T, Act S, 104 H. 56 I. C. 399. 

S. 29 (1) (b)— LccdZ law—i^rachi 

Port ‘Trust Aety 5.-87 — against Port Trust, 
— Limitation— Exclusion of holidays-. 

The general provisions of - the Lim- Act- 
regaling e:^Usion of hoHdays and Courts , 
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LIMITATION ACT, S. 29. 

vacations in computing tho period of Umita- ; 
tion, havQ no application to any special period j 
of limitation prescribed by any special or local j 
law, vi 2 ,, tbe Karachi Port Trust Act. 

A suit against the Karachi Port Trust filed 
beyond the period of 6, months allowed by S 
B7 of the Karachi Port Trust Act, owing to the 
intervention of the Easter holidays and vaca 
tion of the Court is barred by limitation. The 
maxim lex tion cogit impossibha has no appli- 
cation to such a case as tbe suit could have 
been filed earlier. (Hayivard, A. J. 0.) MOOSA- 
JI AHMED AKD CO. V THE ASIATIC STEAM 
Navigation Iand Co. 45 i. C 168. 


LIMITATION ACT, ART. 10. 

quently set aside under O. 21, E sO of the C.'P' 
Code. The plfi. brought this action for dama- 
ges against the Amin nineteen months after 
tbe date of sale The deft CPfr ahn pleaded 
limitation in bar of the suit under Arc. 2 
Sch. I of the Lim. Act. 

Held that the suit was barred under Art 2 
of Sch I of the Lim Act inasmuch a? tbe whole 
foundation cf the plfi’s claim was the alleged 
omission by the deft to perform a duty im- 
posed by the C. P. Code. 

“The policy of the law is quite clear, namely, 
that suits of this nature should be brought 
and investigated as promptly as possible.” 


(2) of the 
instituted 


gg^ 29 (1) (bi and 18 (2)—Smt under 

S. 101 H of the B. T. Act-^Notice to Secretary 
of State under S. 30 of the C. P. CodC‘ No 
right to ded^ict time spent in. 

The provisions of S. 15, sub-sec. 

Lim- Act do not apply to a suit — 
under the terms of S 104 H' of the B. T Act, 
A suit under S 104 H must be brought in any 
event, within six months as specified in that 
section and the plfi. is not entitled to exclude 
the time during the ocrrenoy of a notice to 
the Secretary of State whom he has joined as 
a deft 27 C. L. J- 374; 22 0. W N, 802 foil. 5 
Cal llOdi^s. 18 Cal. 368 ref {Fletcher and 
Buda JJ.) GANGADAR NANDA V. SECRETARY 
OF bTATE FOR INDIA. 

22 C, W. N. 817=28 C. L. J 537= 
47 1. C. 524 


Oases of this nature are distinguishable from 
cases where a deft pleads in defence to an 
alleged illegal Act that it was done in pursu- 
ance of a legistative enactment which requires 
notice of the action before the im^titution of 
the suit, 25 Bom 387 not foil. {L'lich^rds C. J . 
and Banerji, J ) MdKAT L.'iL r. OOPAL SAR- 
UP. 16 A. L «!• 1017=48 I. C. Si5 

irt. iO— Pre-empt ion s-uit—'LiirAta- 

tion -Starti'ng point. 

The period of limitation commence.^ from 
the date of registration of the Side-daed and 
not from the data on which right to redeem 
the land which included the land in suit was 
determined in a suit. The article of the Lim. 

I Act applicable to this oaseis art 10. [ Shah Din, 
J., NaNKU V LACEMAN. 67 P. L. R 1918. 


Sa, 29 (1) (b) and 15 (2) — Suit 

■under 104 H cf the B. T- Act-Notice to 
Secretary of State under S. 80, C. P Code 
Period of noti^, deduction of— No right to. 

Tho effect of S. 20 (1) (b) of the Lim Act is 
to make parts II and III of the Act in- 
applicable to a special period of limitation 
prescribed by a special or local law. 

In a sui against the Secretary of State 
under S. 104 H of the B, T Act in computing 
the period of six months prescribed by clausa 
(2) of the section, the plfi is not entitled to 
deduct two months in respeet of the notice 
which he is bound to give to the Secretary of 
State under S. SO of the C P. Code. {Richardson 
and Walmsmj, JJ.) The SECRETARY OP 
State FOR India SahibNarain Hazra 
22 C. W. N. 802=47 L C. 802. 


— Art 10 — ■ Pre-emption 

tation — Starting point — Possession taken prior 
to date of deed of sale — Effect. 

Plfi. sued on 20th December 1915 for pre- 
emption in respect of a sale by a registered 
deed dated 2lst December 1914. It was plead- 
ed for defendant that the suit wii 3 barred by 
limitation as the - vendee had taken actual 
possession ‘‘of the property sold some two 
months prior to the 21st December 1914. 

Held, that the possession referred fco in 
Art 10 of the Limitation Act must ba 
possession under the sale sought to be im- 
peached/' and such possession could only be 
taken in this case from tbe 2lsfc December 
1914, the data of the deed of sale, and that 
consequently tho suit was not barred by time. 
iSJmh Bin, J ) Eam PbiARA v. RUP Lal. 

30 P il. 1918=48 I. C. 102. 


— S,tt.2—Sale of plff s.property inexecu-^ 

tion of money decree— TeMer of decretal amount 
by plff- Sale hy Amin in spite of tender 

- collusion mih decree -holder— Sale set asud,6 

■ Suif for damoges-^Limitation, 

K Ijx esacutinn of ft simple money decree cer- 
tain immoveable property belonging to the pin. 
was advertised for sale. On the date fixed for 
^ the' sale the Amin came to sell the property . 
Before the sale, tbe plfi., alleged, he had 
tendered the decretal amount to the deft., butrn 
apite of it the deft, held the sale in collusion 
' sale was 


— 10— job Pre -Bmpiioru Act {I 

of 1913)— (S 30 -Sc f and applicability—Saie 
including share in ih sliarnilat-- Suit for pre- 
emption in respect l ‘^Lirtbiiation. 

A suit for pre-eoiption in respect of a sale 
including a share in the shamilac is governed 
by art. 10 of the Lim Act and S 30 of the 
Punjab Pre-emption Act, is not applicable to 
such a case 65 P. E. 18^ foil. [ScGit>S7yiith, 
J,) LBHNA SINGH V. BHAGAT bINGH 

68 P. B. 1918=158 P. W. R. 1918= 
47 1 . 0 , 369 . 
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LIMITATION ACT, AET. 11. i LIMITATION ACT, ART- 36. 


— — - — -ArL ii—Ayplicability of — Claim dis- 
missed for dcfmdt—Suit for declaration of 
i itle—L Unitaiion . 

Art, 11 of Sell. I of the Lim Act applies to 
a ease where a person sues to establish his 
right to property in respect of which a claim 
preferred by him under 0. 21 R 53 of the C. 
P, Code has been dismissed for default and 
without investigation. 


it out of the article. {Ayling o.^d Phill])s^ JJ.) 
VENEATESWARA AYAE V. SOMASUNDEAM 
GHETTY. (1918) X. W. H. 25$=? L. W S80= 

54 1, C. 551. 

Art, 11 — to establish claim-- 

Claim rejected by executing court without in- 
vestiga'ion—Limiiaiion — 0. P. Gode^ 0. 21 
Er. 58 arid 63. 


The language of Art. 11 of Sch. I of the 
Lim. Act IS more comprehensive than the 
language of the piecediog Acts and the appli 
cabiliby of the Article cannot be restricted to 
those cases only in which the claim preferred 
under 0. 2i, R. 58 of the C. P. Code has bean 
allowed after an investigation. {Bichar dson 
cazd Beachcroft, //.) NOGENDBA Lal 
Chowbhusy V. Fani Bhusan Das. 

46 Cal. 735=--44 L C. 265. 

— Art. 11~ Claim — Dismissal of. for 

want of evidence— Duty of claimant to sue 
within one year. See 0. P. CODE. O. 21, Rb. 
53 AJS-D 63. 16 A. L. J 256 

Art- 11 — Dismissal of claim without 

investigation — Suit to establish iitle—Limita- 
tion. 


Where a claiin is preferred under 0. 21, R. 
58 of the C. P. Code and an order is passed 
allowing or rejecting it without any investiga- 
tion, still the party adversely affected by it 
must bring a regular suit to establish the right 
which he claims to the property comprised in 
the order, within the year allowed by Art. 11, 
15 Cal. 0 21. 15 0. W. N. 882 and 18 C W. N. 
1770 ref. 27 I C 914 and M. L. J. 247 
; appr. {Bkhardson and Beachcroft, Jf ) 

Nagendra Lal Chowdhury v Fai^i 

Bhusan Das. 45 Cal. 788. 

^ — Atts. 12 and 144— Minor— Sale of his 

j property in execution of decree in suit in 
which he was not properly represented — Suit 
j by him after attiaining majority to recover 
j such property — Limitation Bee MINOR 
I Decree against. 113 P. R. isis. 


On the date fixed for evidence in a claim 
petition the scribe of one of the mortgige- 
deeds was the only witness for the objector 
who, however did noc examine him. An 
adjournmeut was refused and the case was 
closed with the result that the objection was 
, dismisaed. In a suit for a declaration insti- 
tuted more than a year after the dismissal of 
the objection. 

Reid, that as there was really no investiga- 
tion of Idle objection the case did not fall 
within Art ,11 of the Lim. Act and that the 
suit was therefore, within time {Prideaugr, 
A, L C.J NANflU n. MaLLOO/ 

44 I. C. 523. 

— ——Art. 11— Order refusing to investi 
gate a claim— ^ Order that a claim be notified 
to bidders covered by Art. 11 of the Lim. 
Act. See 0. P. Code 0. 21, Rr, 53 AND 63, 

35 M. L. J. 336 (F. B.) 

Arts 11 and 120— Suit for declaration 

ilLat an alienaiimi is in fraud of creditors and ! 
that U is liable to attachment— Suit by defeated j 
claimant — Limitation^ - ! 

Where pifi. a defeated claimant in execution j 
brought a suit to establish his right to proceed [ 
against the property of the 1st deffc;dn eseou- ^ 
tion, and for a declaration that the alienation 
to the 2ud deft, was not Jb.nding on him, ' ' 

HMt the Bhit was suhstantially one under f 
O* 21, R. 63 of the C. P. G. and fell .within | 
Artir of the- Lfim. Act; the fact that the 
Aecondaxy relief for a de^aration would not 
if ' sep^ne^^Iy Biied for ^ does not taho ' 


— — Minor — Suit to set aside sale 

—Limitation — Suit to be brought within one 
year of majority. See LiM. ACT, 3S 6 AND 8 
etc. 43 I. C. 712. 

— Arts. 12, 44 and 91— Suit to sat aside 

sale in esecutiou of decree obtained against 
third party— Arti:la applicable. See (1916) 
Dig Col. 905- ma Nge v Ma shwe Hnit. 

10 Bur. L. T. 225^(1916) 1 U. B R 113= 

36 I. C. 3. 

AH ZQ— Carrier —suit against far 

injury io goods delivered for carriage— Limita- 
tion. 

A suit for comp8n3^tion for injury to goods 
while m the possession of a carrier, eg., a 
Railway Company, lal Is under Art. 30 of the 
Lim; Act and must be filed within one year 
from the date when the injury occurs (Bay> 
ward A. /.c.) Louts Dreyfus & Co v Secy. 
UF State. 4S I. c. 173, 

^Art. 31 — Applicability of — Not re- 
stricted to Common carriers. 

Art 31 of the Lim Act is not restricted in 
its application to common carriers. It applies 
to carriers who come within the above defini- 
tion. [Wallis^ OJ. and Kunv^rasiami SasifC J.) 
Mylappa Chbttiar 27, The British India 
Steam Nayigation Co, Ltd 

34 M. L. J 553-24 m/Lv T. 178- 
8 L, W, 46=45 I, e. 438. 

— ^Arts,36 and.102— 'ApplicibUity-Hcra- 
ditary. Mohaka of terupie —r- Suife /against > 
tenstef to recover pay and pargnialias— Limi- " 
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LIMITATION ACT, ART. 36. 

tation— Perquisites payable by temple and by 
third parties — Distinction, See LIMITATION 
ACT, ART. 102 AND 36. 

23 M, L T. 288. 

— Art. 36-“Decree in suit for ejectment 

of tenant in Malabar— Suit by bolder of, for 
compensation for damage done by judgment 
debtor to property — Decreed subsequent to 
decree — Limitation — ^Daduction of time spend 
in prosecuting execution proceedings to ob- 
tain some relief — Lim. Act, 8. 14— Application 
— Malabar CompauEation for Tenants Im- 
provements Act, 8s. 5 ar d 6 — Intention of 
legislature— Court executing decree in suit 
for ejectment of Malabar tenant — Jurisdic- 
tion to award compensation for damage done 
by judgment-debtor to suit property subsequent 
to decree — -Esdoppel — Inconsistent pleadings 
in successive prjcoedings — Applicability of doc- 
trine to pleas based on abstract question of 
procedure law—Soope of See (1917) DIG. COL. 
772. ABDULLA KOYA v. KALLAMPARATH 
KANABAN. 33 M. L. J. 463=11917) 

M. W. N. 821=6 L. W. 696. = 
43 1. C. 6. 

Arts. 44 and 126 — Applicability 

Hindu Law— Fatber’salienation ci joint family 
property— Son's suit to recover said property 
after setting aside alienation— Limitation — 
Father executing deed as guardian of son- - 
Effect. See HINDU LAW, JOINT FAMILY 
ALIENATION 23 M, L. T. 245. 

—Arts *44 and 126— Hmdw joint Jamily 

— Alienation by jaihcT as guardian — Suit to set 
aside — LUniiatmi, 

The fact that a Hindu father executed a sale- 
deed as guardian of his sonVill not take the 
case out of Art. 126 and bring it under Arif 44 
which applies to cases where' a minor's property 
is transferred by his guardian. 38 A. 126; 40 0 
966; 80 M L J 9, 3 I. C. 5U6 Rsf. (Walks, 0. J. 
and Kumar asieawiy Sastri, JJ.) GANESA AIYAR 
D. AMIRTBASAMI OdaYAR, 23 M L, T. 245= 
(1918) M. W. N. 892=44 I. C. 605, 

— Art. 44 — Minor- Alienation by guardian 

—Suit by minor after attaining majority to 
recover possession — Alientation to be set aside 
within time. See HINDU LAW, SURRENDER 
BY Widow. 34 M.L. 3. 229, 

— —Art 44 — Mkior — Sikt to set aside — 

Alienation by mother— LimitoHon. 

A minor^s mother and natural guardian sold 
his property. To set aside the sale, the present 
suit was brnught moxe than three years after 
the minor attauaed majority. 

Beldt that the suit was barred- under Art. 4, 
of the Lim. Act of 1908, {jBemnan a^d Beaton, 
7JA LASMAVA -V. Bachatpa. 

20 Bom. L, ji. 408=46 1. C, 22 

L-*— — Arts. 44 and 144 — Transfer by manager 
lef joint Bindu. jartiUy nd being., a guardian — 
' by fufiiar member to set aside-^Limitation, 


LIMITATION ACT, ART. 57. 

Where the manager of a joint Hindu family, 
not being the guardian of a miEor member 
thereof, transfers property for no justifiable, 
purpose, a suit by the minor member to set 
aside the transfer and for his share is goveimed 
not by Art. 44, but by Art. 144. (Fletcher and 
Pnntofi, JJ) AFTABUDDIN v. PBOKASH 
Chunder soot, 28 C. L. j. 496. 

Art M —Limitation for suit to 

set aside order of magistrate under S. 145 Or, 

P Code, and for yossossion— Starting point — 
Befusal to interfere in rerkion by High Gotiri 
— Date of original order of inagistrrAe 

Where an order was passed under S, 145 of 
the Cr. P. Code against certain persons relating 
to a dispute regarding the land and one of the 
parsons so afiected instituted a suit in a civil 
court more than three years after the date of 
the order passed by the Magistrate. 

Held, that the suit was barred under Art. 47 
Sch. I of the Lim. Act. The period of limita- 
I ticn under Art. 47 of the Lim. Act runs from 
the date of the order of the Magistrate and 
not from the date on which the High Court 
refuses to exercise its powers of superintend.- 
ence. 12 C W H. 340 foil. {Roe mid Jivala 
Prasad, JJ.) LaCHMAN SINGH v DILJAN 
ALL 4 Pat. L. W. 136=43 I, C. 965. 

Art. 47. — Older of Court; under S. 

146, Cr. P. Code— Withdrawal of case by one 
party during pendency of proceedings— No 
evidence taken- on behalf of party in \yhose 
favour order was made— Suit for possession — 
Limitation. See (19i7) DiG. COL. 774. EAR 
Mahomed v Bejat Mahomed Saha. 

>22 C. W. N. 342=42 I. C, 768. 

Arts. 57, 115 and ±20— Suit for 

recovery of amount due on grain advances, with 
interest . 

A suit for the recovery of the money-value 
of peas, grAin and wheat due under an oral con- 
tract made by ceft. to pay in kind certain 
advances made to him in kind together with 
interest in kind at the rate of 50 per cent, per 
annum is governed by the 3 years period under 
Art. 65 or Art. Il6 of the Lim. Act, and not by 
Art 67 cr Art. 120. 26 P. R. 1897 dist; {Ken* 
sington C, J.) MeNGHA RAM v. HaSSU. 

41 P. R. 1918. 

^Arts. 57. 61, 62, 115 and i20-8uit 

for recovery of moneys advanced by a partner 
ship consisting of smne of the members of <x 
joint Bindu family to the family'— Partitio^i^ 
suit— Barred debt , if can be claimed. 

Plfi. and Defta^. 1 to 3 who were some 
of the junior members of a joint Hindu 
family, carried on a partnership trade for their 
sepaiate benefit, even during the hfa-tima of 
i their common ancestor P, who died in 1906, 
i For his funeral expenses, the partnership 
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LIMITATIOK ACT, ART. 60. 

spent- its own moneys. The partnership . was 
dissolved in 1911 and the amount due to the 
partnership on the above account by the joint 
family estate fell to the share of the plh. 
among the partners. In a suit for partition 
in 1913, pifi. claimed to recover from the 1st 
deft, and defts- 2 and 3 (who formed a single 
branch) 2/3 of this amount, the remaining 
1/3 being the amount which be was-liable to 
pay as a member of the joint family. 


LIMITATION ACT, ART. 62. 

lands and also the lands of other persons. 
Before commencing the repairs they intimated 
I to the defts, their incention to do so and cdl 
ed upon them to bear their rateable share of the 
expenses. The plfl:., however, completed the 
repairs, and died the present suit for contribu- 
tion against the defts, relying on S 70 of the 
Contract Act. They prayed also that the 
amount that may be decreed be charged on 
defts’ laud. BTe^idhat Art, 120 and not Art. 61 


Held, that the cause of auction for the part- 
nership to recover the moneys arose on the 
date of the loans, that the partnership could 
have sued the joint family for recovery of 
this debt notvTithstauding that same mem- 
bers of the joint family solely constituted the 
partnership and that the plii’s claim could 
not be treated as an item of account in the 
partition suit as it was barred by limitation. 
(S^^siva Iyer and Phillips, JJ ) VELLAY- 
APPA MOOTHAN V. Eeishna MOOTHAN. 

H. L. J. 32=44 L C. 428. 

Arts 60, 145 — Applicability — Money 

left with another to be repaid on demand — 
Suit to recover—Limitatiou- See LiM. ACT, 
S. 10, ARTS. SO AND 145. 65 ?. L. R. 1918. 

Arc, 60— Drposif, ^naral — - Deposit 

in A^s name 7naral B— Effect— Deposit repay 
able on demand after a certain time — Limita- 
tim, 

hloney deposited on the understanding that 
it was to be paid on demand after a certain 
period does not cease to be a deposit within 
the meaning of Art. 60 of the Lim. Act. 

Wheie money is deposited with a Firm in 
the name of A maifal B, the maral man B. 
ia neither the trustee in respect of the 
money nor has beany right to operate on it. 
The Firm remains and is liable to A alone. 
{Wallis, C J and Seshagiri Aiyar I.) CheL- 
LAPPA CHETTY V. STTBRAMANIAN CHETTY. 

24 M. I. T. 264=(1918) M W- N 864= 

8 L. W. 221=47 I. C. S48. 

j Arts. 60 and 115 — Phavanai itans- 
adi<m—Suit for recovery of money— Limita- 
Um. 

The Article of the Limitation Act applicable 
to thavanai transactions, if they really mean 
that the deposit amount is to be repaid when- 
ever demanded, is Article 60, while if the 
money is to be re paid at the end of thethavanai 
period which, is current when the demand is 
made^ they are governed by the residuary Art. 
116 . [Wallis, 0,3. and Kumoj'astmmi Sa^ri^ 
Mdthiah OEBTTIAB V Ramanathan 
OHETTIAB. {1918) M. W. N. 242= 

7L.W, '^=43 I; G. m, 

I " “Art$. 61and i20— Suit for Compen- 
saiwn u^dci $. 70 of the Contract Aci^Ariicle 
■appOedhte. 

Rffs.,' the lessees -of the Sivaganga Zetnin- 
dary, executed certain nacesBary repairs to a 
tank ^hiuh irrigated 'their lands and the deft’s ! 


j of the Lim._ Act was applicable to the case. 

I Per Oldfield^ J. Art, 61 of the Lim. Act can 
I be applied to eases under S. 70 of the Contract 
Act where the payment made by the plfi 
produced an immediate benefit to the deft , as 
in cases of payments of Government revenue or 
of decree amounts, but the Article will not 
apply when the benefit will only arise at a 
subsequent stage andplfi’s. cau.se of action will 
not be complete until that subsequent stage is 
reached. To such cases. Art. 120 must be 
applied. 

Per AM^ir Ilahim, j.— The fact that the 
Collector had levied some portion of the 
expenses for repairs from defts for co-ercive 
process under S. 32 of Regulation XXYll of 
1302 will not affect their non-liability under 
S. 70 of the Contract Act. {Abdur Rahim and 
Oldfield,- JJ ) ViSVANADHA YUIA KUMAEA 
BAUGABOO V. R. G. Oer. 45 I. C. 786. 

Art. 61—Suit for recovery of moneys 
advanced by a partnership-consisting of 'some 
of the members of a joint Hindu family to the 
famiiy—Limitation. See LiM. ACT. ARTS. 57 
61, 62, 115 AND 120. 34 M. L, J.32.’ 

Art. 62 — paid under void agree- 
ment— Suit for recovery oj — Limitation — 
Starting point. 

A suit to recover money advanced under a 
void agreement is governed by Art. 62 of the 
Lim. Act and must be instituted within three 
years from the date of the execution of the ' 
agreement. [Lindsm, J C. and Stuart, AJG) ' 
HaR NATE EEAB v INDRA BaHABUR SiNQH, 

47 I. G. 214. 

— Arts. 62 and for refund of 

purchase mo7iey where sale void ab initio — 
Limitation. „ 

If a contract of sale between* two parties is 
void abinitio and is not merely voidable, then 
the suit brought by the vendee against the 
vendor for a refund of the purchase money is 
governed by Art. 62 and not by Art, 97 oi the ■ 
Lim Act..' i9 Cal. 123^ 35 Bom. 5985 IS Mad, 
173 dist. {Shah Din, OH.) BDTA Ram t;' 
Gerdas, 44 P. B. 1918=46 I, C. 26. 

■ "Artfl. 62 and 116 — Suit for reimburse'^ 
meni of moneys paid by mortgagor on default of 
mortgagee — Li-mitation. 

■ W here a mortgagee bound to pay off a prior ■ 
incumbrance, fails to do so and the mortgagor 
being compelled' pays it oSand sues feho 
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LIMITATION ACT, ABT. 89. 


LIMITATION ACT, ART. 62. 

mortgagee for reimbursement the suit is 
governed by Art. 62 of the Lim. Act and limi- 
tation would begin to ran from the date on 
which the plff. paid off the prior encumbrance. 
{Stuart and Idanhaiya Lah A. J. 0 ) PRAG v. 
MOHAN LAL. 47 1. C. 161. 

Arts. 6*2 and %lSuit to recover -pur- 
chase vimtey deprivation of possession — 
Limitation, 

A suit by a vendee who is deprived by his 
. vendor of the land purchased by him, to 
recover the purchase money paid by him is 
governed by Art 97 and not by Art. 62 of 
Lim, Act. Time begins to run from the date 
of dispossession. [Greaves and Huda, JJ.) 
Parsueam Mahajan V . 6lUL Ghandea 
SHAHA. 44 1,0.719. 

— —Art. 62, *97 and lie— arid 

purchaser — Failure of title — Suit for refund 
of purchase money — Limitation. 

It is only where a sale is void ab initio that 
Art. -62 of the Lim. Act can apply to a suit by 
the vendee for refund of the purchase money. 
If. however, the vendee has actually obtained 
and held possession of the property Art. 97 
may be applied even if the sale turns out to be 
void ah 'imiio, for olheiwifie, the claim for 
refund might be t arred although the vendee 
had been given no occasion to sue. The same 
article is applicable where there is a subsequent 
failure of consideration. 

Where the vendor has no title to convey, the 
article applicable to a suit for refund of the 
purchase money is Art. 116, and time in such 
a case begins to run from the date of the 
execution of the conveyance if there is no 
question of fraud [Drake Brockman ^ J Q.) 
DHAEAMCHAI^I) V. GOEELAL. 47 I. C. 886. 

- Art.79 — Contract svljeci U a condition 

— Breach of condilimi — Smt on ccmiract— 
Limitation’— Starting point — Limitation Act, 

. Art. 7b—Elfcct. 

The general principle that tim& begins to 
run from the earliest date, applicable to cases 
of instalment bonds under Art. 75 of the Lim. 
Act of 190B, is also applicable to oases of 
contract which are subject to a condition. 
[MulLck and Thornhill, JJ.) SATISH 
CHANEBA GHOSH V. KASHI SAHXJ. 

3 Pat. L* d. 412=46 I. G. 418. 

Art. "iB— Instalment bond — default — 

wo/ker of—right iosue for whole miount— 

. Limitation, starting point of. 

: An instalmeni bond provided for the money 

being re- p^d by, five inatalments and that if 
there was any. default in payment oi any of 
the instalments, the creditor would have the 
power to recover the entire amount in a lump 
sum,. The bond was executed in 1909 and 
.there was default in the first rinstaiment. The 
: . plahatifi waited till the term provided in the 


bond had fully expired, and sued for all the 
instalments except the first two which he 
alleged, had become barred. 

Held, that under the terms of the bond, the 
plaintiff had an option to waive his right 
to bring the suit at once on the happening of 
the first default, and that therefore, his -suit 
with regard to the last three instalments was 
not barred. [Abdul Raoof. J'.) MOHAN LAEt?. 
TIKA RAM 16 A L. 3 929=47 I. C. 926. 

Art. 73 — Instalment bond —Provision 

for payment of whole on default of payment 
of one instahnent — Waiver — Mere omission to 
sxie, 

A mere forbearance to sue for the whole 
amount of a bond payable by instalments, is 
not a waiver within Art. 75 of the Lim. Act. 
(Chiity ana Walmslcy, JJ). HARA KUMAE 
Saha v. ramchandea lah a. 

47 I. G.9#3. 

Art. 78— Applicability of -Suit to 

recover money alleged to be due on accounts 
taken between the parties alleging payment by 
cheque and hundi and dishonour thereof on 
presentation — Article net applicable. See LiM. 
ACT, S. 19 AND ART. 7B. 27 C. L. J. 392. 

Art. 83 — Commission agent— Suit 

against his principal— Limitation. See PUN- 
JAD Courts act, S. 44. 39 P. L. R. 1918. 

Art. 83 — Stiit for value of goods 

supplied by Commission agent— Limitation . 

A suit for the recovery of the money due on 
I account of the value of the goods supplied by 
i the pllis. as commission agents to the defts. is 
governed by Art. 8S of the Lim. Act [Ratti- 
gan, CJf THE Firm OF SAEAB DIAL ISHAR- 
DAS V. The Shop of Devi Ditta Mal. 

48 I. C. 541=59 P. L. R. 1918. 

i 

Arts. 89 and 90 — Principal and 

agent— suit for account — Agent lending mo7iey 
to persons to whom agent not authorised to 
lend— Ordinary 7no7iey account — Agency — Ter- 
■mi7iatio7i of—Qmstion of fact. 

A suit by a principal against an agent for 
the recovery of money lent to persons to whom 
the agent was not authorised to lend, ie a suit 
for an ordinary money account and is governed 
by Art 89 of the Lim. Act. 

The question when an agency terminate! is 
a quastion of fact. 39 Mad 376 ref. [Wallis^ 
0, J. mid ScsJmgiri lyers I ) MUTHIA CHETTY 
V. ALAGAPPA CHETTY, 41 Mad. 1= 

45 I. C. 430. 

— ;Art- 89 — Suit for accounts— Befus&l 

to render st>ocounts^_ what consHiutes^r- 
Pcstpommeni— Putting off. 

The refusal oontemplfttad in Art, 89 of 
Soh. I of the Lim, Act is a de,finite refusal and 
there must be definite evidence that a definite 
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limitation act, art. 91 

demand was mads upon a definite date and 
lefused. It is inauScient to say that de- 
mands were made from time to time and the 
plfis. ware “puGofi”’ by the dcfts. "'Put ofi” 
means postponement and the postponement is 
by no means cantamount to refusal. \Fooe 
and I-ua^n, JJ) NAWAB ChoUDHC.RY^ v. 
Loe Nath Singa. -53 I. C 570. 

Ai^t. 2 i— Applicabzlity —Flff Jraudu- 

lently •,»hn>de to execute a deed of a different 
nature froin tliat agreed upon — Quit to recover 
properiy e^fjectcd'-TTQ.nsaciion void-Firihiiation. 

"Where it is estbaiished that the pins by 
defts' misrepresentation was got to esecnte a 
d£?fid of sale believing the same to have been a 
deed of a different kind, the transaction is void 
and not voidable only, and art. 91 of the Lim. 
Act has no application to his suit to lecover 
the property. 33 Cal. 257, 3 Bom. 21*i, 28 
Bom. 120 and 30 Cal 463 ref. [Newbould and 
t/V.) SANNI BIBI^;.SiDDIK HUSSAIN 
ilUSBHI, 23 C W. N. 93 . 

Ai"t. Qi—Applic&hiliii} of- Sale deed 

executed hj a minor — Suk to recover pos&es&ion of 
properip sold— himU atm. 

Art. 91 of the Lim. Act does not apply to a 
^it for possession, where the plff. alleges and 
proves that a sale deed is void because it was 
executed by him whilst a minor, but does not 
claim expressly to have it cancelled or set 
aside. {Batchelor A C. J. Shah and Kemp, 
JV.) NAaSAGATOA n. Chawagauda. 

20 Bom. L. R. 802=47 1. G. 531 (F. B.) 

— -Arts, 91 and 95 — Appointment of 

Retails and eoiecutors by will-- Compromise 
in a stiit by a slicbaii against executor — Trans-' 
fer by shebaiis of shehaiti right — Suit by ex-, 
ecutor disputing validity of transfer — Limita- 
' tion. 

The testator appointed four persons as 
shebaits of the debatter created by him and 
four other persons as executors who were to be 
the advisers of theshebaits. In a suit brought 
by one of the shebaits against the exe outers, 
a compromise decree was passed in 1899 where- 
by the shebaits became entitled to appoint 
succeeding shebaits of their respective sheba- 
its right fay means of will or by any other 
document Two of the shebaits took no part 
in the sheba. The other two transferred their 
Bhebaiti rights by two deeds which contained 
recitals lowing that the transfers were for- the 
benefit of the deity to Defts. Nos. 1 and 2, 

. who were properly qualified perBons. The 
aiscut3or3 brought the present suit for recovery 
of possession of the debutter properties and for , 
a declaration that the deeds of transfer of the 
fibebaiti right wete void and illegal, more than 
lA. years after the compromise. ’ 

MMt that the suit ^ far as it sought to ^ 
nullify the deed .of tomptomiee was barred by i 
Art. 95 of the Litur Aefe.i^^Art. 9T governed j 


LIMITATION ACT, ART. 102. 

the suit in so far as it attacked ths deeds of 
transfer {WoodroJj'e and Smiiher,. JJ.) 
aiohendra Nath bagchi v. Gour OhAn- 
DER GHOSH. 22 C. W. K. 860=46 I. C. 867. 

—Art. 91-C ancellation of document — 

Suit for —Limitation— Starting point. 

The word '"entitled’' in Art. 91 of 
the Lim, Act me ms enritled by law, i. e., 
under S 39 of the Sp. Rel, Act. In a suit for 
cancellation of a document time will begin 
to run from the time when the piu. becomes 
aware of facis which create in him a reason- 
able apprehension that he will suffer injury if 
the document be left ouLstanding {Phillips 
and Krishnan, J.J.) BALASUNDARA Pakdiam 
PILLAI V\ AUTEIMULAM CHETTIAB. 

47 I, G. 505. 

-Anfc. 91— Contract induced by undue 

influence, suit to set aside— Cause of action— 
Alienation in violation of — Suit by beneficiary 
See (1917) DIG. GOL 783; BAJA RA-JESWARA 
Sethupathi V Rajagopala Iyer. 

(1917) M W N 907=7 L W- 28= 
43 I.C 164. 

— — -Arts. 93, 95 r.ud 120 — Suit fo}' 

declaration that a document executed by the 
' last owner is. not binding on the reversioner— 
Limit at ion. 

Arts 93 and 95 of the Lim. Act do not 
apply to suit by a reversioner for a declara- 
tion that a kot kabala executed by the last 
owner and a oompromisa decree passed on it 
are not binding on the inheritance. Art 120 
applies to such a suit and where plff. is in 
possession limitation starts only when some 
act is done on the document sought to be 
declared not binding on inhericance {Fletcher 
and Huda, JJ,) Hara NaraIN Bera v. 
Sbidhab PANDB. 47 1. G. 2. 

Art 96’-GomprorDis0 of suit by shebait 

against executor— Suit to set aside — Lim. Act 
art, 95 applicable. See LiM. ACT, ARTS. 91 ^>nd 
95. 22 C.WNS60. 

——Arts 97 and 62— -Suit to recover pur- 
chase money by vendee on dispossession by 
vendor— Art. 97 applicable and not art 62. 
See Lim, Act arts, 62 and 97, 

441. C. 719, 

Art, 102 and 36— Suit against trus- 
tee to recover pay a7id perquisites— Limita- 
tion — Perquisites payable by temple and paya- 
ble by third parties- Distinction 

An archaka of a temple is a servant of the 
trustee of the temple even though his offiee is 
hereditary and the amount payable to him by 
the trustee either towards bis pay or as par** 
q^uisites. payable by the temple, are “ wages" 
vvith the meaning of Art, 102 of the Limita- 
tiqn.Act. A. suit to recover such, pay or per^ ; 
qui^iteS-from %e. trustee is: governed by the 
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limitation act, art. 106. j 

period of limilation provided for by that Art 
Where the perquisites are not payable by the 
tsrople and the trustee is sued therefor on the 
ground of hor having wrongfully received and 
withheld them the suit ia governed by Art 36, 
{Sadaaiva Aiyar and Bakfn'Bll, JJ } BKARAD- 
WAJA MUDALI^J ARUNACEELA GURUKAIi. 

H Wiad, 528:=:=23 M. L T. 288 — 

7 L, W. I. C M. 

Arts. 106 and 120 — Applicability- 

Partnership — Dissolutiou'-Suit for account [ 
and share of profits — Amendment — Suit that 
pis was a partner, if may ba amended on basis' 
that he was a servant leinunerated by share of 
profits— Amendment asked for first time in t re 1 
Appellate Court*- Acknowledgment of part of | 
the claim— P Sect— Lim. Act, Ss. 16 and | 
20— Contract Act, Ss 239 and 258. See (1917) | 
DIG Col. 7&5; Kalidas Chaldhrt V .Sri 
danpadi sundari Dasi. 

22 C, W li 105=27 G. L. J. 503 = 
53 I. G. 893. 1 
i 

Art 107 — Suit for recovery of money 

advanced by a parlnersbip consisting of some 
members of a joint Hindu family to the 
family — Limitation. See LlM, ACT, ARTS. 5/, . 
61, 62, ETC, 34 M L. J. 32. | 

Art. 109 — Suit j’or pie^nc profits o/ ^ 

paini talnl: ^old under Beg. VII.I of 1B19-- 
Sale subscgiisntly set aside. 

Art 109 ofthe Lim. Act {XV of 1877) is 
applicable to a amt tfor mosne profits where 
the possebSion of the property in suit, viz , a 
patni taluk, was obtained by the deft, under a 
sale held under Reg VIII of 1819, w'hich waa 
subsequently set aside [ScJidersonf C .J. Teuton 
and Walmsley.JJ.) SaRAJ EaNJAN OhOWDHRY 
V. peemcuand CHOWDKUBY. 22 C W. N, 
263=27 G L, J. 257=43 I. C. 781. 

— Art. 113 — Specific performance, suit 

for — Time when begins to run 

The time for limitation in a suit for specific 
performance begins to run from the date the 
cause of action arises, that is from the date 
fixed for the performance of the contract. 

Where a contract was entered into one or 
two days before the 15th June) 1912, but a 
portion of the consideiation money was paid 
and occupied on the 17th October 1912, and it 
appeared that the date for performance of the 
contract was some days later than the 17 th 
October 1912. 

Held, that the suit for specific performanc® 
instituted on ,tbe. Isfc October 1915, was not 
■barred by limitation, (hmm, J.) Mugs AH- 
MAT BATUDAN t? (NIBMAL DAS , 

5 Rat. L. W, 192=44 i. C. 244. 

, — —Art. IIS’— Specific ' performance— guit 
for by third party to contract claiming as 
beneficiary thereunder?— Gpntraet to be per- 
loOTe^ pn aeontingenoy—Bimitation— Starting 


LIMITATION ACT, ART. 116. 

point — Limitation Acc-Beneficialconstruction^^ 

See (1917) Dig. COL 7,SS; BATHULA VEN- 
KANNA V. NAHADURI VENKATaKRISHNA TYA. 

4j) Mad 13=33 X. L, 35=6 h. W. 192= 

41 I. C 807 

Arts.115 and HB— Applicability — Sale 

deed cnntainmg— Covenant — Breach of — Cause 
of action— Limitation — Starting point— Deed 
of Sale — Gcnstruciion — Lulemnity clauses — 
Continuing covenant— 'Rights of covenants for 
breach. 

Where a clause in a dead of sale was in these 
ternm, ‘Ahould disputes of any kind arise at 
any time toochiug the said land on the part 
of anybody, we will clear them all with your 
own funds, and allow the sale to continue to 
you uninterruptedly without any kind of loss 
to you.” 

Held,: This is an indemnity clause and 
should be construed as a continuing oove- 
, nant. ’therefore a suit for iademnifioatioa 
will be in time if brought within 6 years of 
the date on which it was held by a Court of 
law that neither the purchaser nor his vendor 
had the rights given to him by the sale deed. 
\Aylmg and Seshagiri Iyer, JJ.) VENKATA 
RAMAYYA V. RAMAERAnSiAN. 

35M L. J.124= 

24 M. L. T. 104=3 L. W. 142=47 1. C 924. 

Arts 115 and 120 — Suit for recovery 

1 of amount due on grain advances with interest 
I ' rt. 115 applicable See LiM. ACT. ARTS.. 
57, 115 AND 120. 4i R. 1918. 

Art. 115 —Suit for recovery of moneys 

advanced by a partnership consisting of some 
of the members of a joint Hinau family to 
the family — Limitation See Lim. ACT, ARTS. 

57 61 , ETC. 34. M. L. J. 32. 

—Art. 116— Thavanai transaction— Suit 

for recovery of money to be repaid at the end 
of current thavanai period — Lim Act. art, 115 
applicable. Bee LlM. ACT 60 AND 115. 

(1S18) M. W. N. 242=43 I. C. 972. 

Art lls- Sale of prcperty—Oove^iani^ 

to make good loss in case vendor being con> 
polled to pay off money i% excesss of. consider or 
tion— Breach of covenmt of UilC’— Limitation, 

A sale-deed was executed in favour of the 
plfis. on 4-7 1901, purporting to convey the 
property free from encumbrances and 
containing the covenant that should any 
excess sum be charged against them the other 
properties of the vendor would be liable for 
the same together with damages and costs. 
At the date of the sale there was a prior simple 
mortgage existing on the propexty. The 
mortgagee brought a suit ior tale , on 1 8-1902 
and it was decreed 20- 5 1915 was fixed for 
sale of the property and on 19 6 1916 the 
plfis. paid ofi the decree. On 10-7-1916 the 
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LIMITATION ACT. ART. 116. 

plfia. brcugbii the prtissiit suit lot reco\ery of 
fclie amount wbiob tbay paid on aceounfc of the 
prior ijQortg 3 g 9 , togsther "vviljh interest, tuoip. 
the estate ot the'veQdor. Held, that the suit 
was not barred by limitafeioa inasmuch as the 
pl5s. were not suing upon a mere covenant of 
title, but upon a covenant of indemnity as set 
forth in the sale-deed, and the cause of action I 
arose on the date on which they suffered j 
actual loss by reason of their being com j 
polled to pav oS the prior mortgage charge-! 
Pingottayid WdsKJJ.)HAyL DUliAEI y. HABD- , 
■WABI Lal. S.1I 603— ! 

16 A. L. J. 706-43 I. C. 18. j 

4rt 116 — S-iiit hy n shareholder 

against registered comjgany Jor dn'idend 
Article applicable— Gmeral Olauses Ad 1897, , 
g. 3, cL {i6)—iRegistered—iHeanmg oj. ^ ! 

A suit fay a share-holder against a registered j 
. Company to recover dividends is governed by | 
art. 116 of the Lim Act and the period of. 
limitation is 6 years. 

“ Registered’’ in Art. 116 of the Lim. Act 
must be read as defined in the General Cla’uses 
Act of 1S97 : S. B. cl. 15. _ 

The term registered.’ within the meaning 
of the General Clauses Act includes documents j 
registered under any special law such as 1;be 
Company’s Act or the Copyright Act as well as 
registration under the Indian Registration Act. 

C, J. mdSeskagiri Iyer, J.) RIP.'N 
Pbe^s and Bugab Mill go., ltd, v. 
VBflKATARAMA Chetty. 42 Mad- 33= 

35 H. L. J 266=24 M. Jfa. T 248= 

8 L. W. 354=48 I. C. 903 

Arts. 116, 120 and iB2 — Suit 0 }i 

'tnortgage for han, of paddy -Limitation. 

■A suit on a mortgage- bond executed for a 
loan not of money but of paddy is governed by 
Art. 116 or Art. 120 and not by Art. 132 of the 
lim* Act- (Bichardson and Walmslepf JJ.) 
EANDABPA NABAJN MANDAI* U. SaiDHAB 
Roy. 44 L C. 513 

— Art. il^-^Zarptshgi ijara—Register- 

ed dacii-jTient—^Suii for rent—Limitaticn. 

A suit to recover the rent payable to the 
piff.- under a registered zarpeshgi lease which in 
effect is a mortgage will be governed by Art. 
US of the Lim. Act and the period is 6 years 
from the date on which the cause of action 
accrued and not 3 years as provided in tha 
soiled ule attached to the B. T. Act. {Dawson, 
Milkr, C. J. cndr MuLlick, J). 8EEIEH MLDHAM- 
hadH/nipc Moorat Mahton. 

4 Pat L. W. 146=44 L G* 133. 

- — -Art. IIS— Swi.£ to declare Vm fact of 

adopt Ujit—Liviitcdio7i. 

The status of an adopted son was ohallaaged 
in 1901. The adopted son did nothing till 
1913, when he filed a saife for a declaration 
that a -previous decree which was passed on the 
Ijasis than there was no. adoption was not bind- 
ing On him. 


; limitation act, art. 120. 

I Held, that the suit was barred under Art, 

' 119 of the Lim. Act as it was not brought 
within six years of lOOi. {Beaman and Seaton, 
JJ,) BHAEMA V BALARAM. 

20 Bom. L. R 836= 
47 I.C.639. 

Art. 120~B. T. Act Ss. 104 (h) & 111 

(A)— Suit for relief falling outside scope of S. 
104 H but v;ithin proviso to -S. Ill A — Art. 120 
applicabls See B, T. 4iGT Ss. 104 H & 111 A 

43 Gal. 645. 

Art. 120— Cmise of action— Successive 

wrong entries in Record of Rights— Fresh 
invasio^n of rights. . 

Held, on the facts that the scope of the suit 
being limited to the second record of rights the 
data of six years’ limitation under Art. 120 
Seb, I of the Lim. Act ran . from the final 
publication in 1906, the previous publication 
of 1888-S9 did net extinguish the right of the 
pifi. who continued to be in possession in spite 
of the adverse entry and that the entry of 1906 
constituted a fresh invasion of his rights. 81 
Ail. 9 cited. {Dawson Miller, O.J, and Mullick, 
J) Sheikh Latafat Hussain t?. Kumar 
Kaliea Nand Singh 3 Pat. L. J 361= 
(1918) Pat. 225=4 Pat. L. W. 303= 
45 1, C. 432. 

Art. 120 -Declaration of title— Cause 

i of action, when arises— Omissioyi of piff's. name 
Mrom settlement records— Limitation — Starting 
I paint. 

j Plffs’ names as co* sharers having been 
1 omitted from the Settlement Records, they 
brought a suit for a declaration of title. 

Held, that limitation commenced to run 
against the pi ffs not from the date of their 
omission of tlieir names from the Settlement 
Records but from the date when their title was 
challenged by the defta. [Teunon and Rioliard-^ 
son, JJ.) HUSAN MEA u.NAUN MEA. 

'46 1. C. 706, 

4rfc. i20— Declaratory suit — Cause of 

action when arises— Successive denials of title — 
Fresh cause of actimz,. 

A person in possession is entitled to pass by 
an invasion of his right to the property, and 
is not 'by his forbearance, debarred from a 
future suit on a fresh assertion on tbe part of 
the deft, which amounta to a denial or repudia- 
tion of his title and gives him an independent 
cause of action. {Walsh, /.} Hahabir RaI v. 
Sarju Prasad Rai* 43 I. C. 176. 

I — — ^ AJ?t* H20 —Declaratorv suit— Pr opr ie. 
j iary title— Adverse entry in Record of Rights— 

I Cause of action— Lim itai ion. 

I A declaratory suit brought by a piff. who has 
I long been in enjoyment of the property is not 
baried simply because an entry adverse to his 
rights in the record was made or because he 
came to know of that entry mdia than ais 
yeaca pr>OE to the institution of thh.auit- ■ . 
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LMVATION act, AHT. 120. 

PjverL if the right to deraind oor faction of 
ravanue entries lost by limitation, the plfr. 
is entitled to a declaration of his proprietary 
ticle,, the period of limioition running from 
the date when the doft. -, attempted to oust the 
plff. from the property. (Shadi hal^ J 1 GOKAIi 
CHAND t;. HUKAM ChAND 72 P. W. R. Ibid 
~73 P. L. R. 191S=45 I C. 912. 

Arts 120 and Vl^—Umdu loidowB — 

Alis.nation by Suit for declaration of lidbility 
of aliznaiion beyond widoivs life time-^Single 
' cause of action for the reversion-^ Omission of 
existing reversiOn3’'s to site within 12 yea/rs of 
the alie^iaiions if bars reversioners coming into 
. existence after the aliBnaiion-—Suii by revev* 
sionersi chamctcr of. 

- The caua:i of aolion for a suit for a decla- 
ration that an alienation by a Hindu widow 
is invalid beyond her life time, arises on the 
date of the alienation, jointly and simultane- 
ously for the entire body of the reversioners. 
If, therefore, an alienation by a Hindu widow 
is not impeached in a deolaratory suit 
- instituted within the period of 12 years prea- 
cribed by Art. 125^ by the reversioners then 
in existenoe, a presumptive reversioner though 
born alter the lapse of 12 years from the date 
of the alienation will be doharred from bringing 
a suit tor a declaration that the alienation by 
the widows is invalid beyond her lifa-tima. 28 
M'id- 67) 3S Mad; 5/0, 38 Mad. 397 over ruled, 
88 Mad 106, 39 Mad 684. 16 M. L J, 307 rol. 

If a reversioner who ia competent to do so 
challenges an alienation or an adoption by 
:’-tba widow unsuccessfully or fails to challenge 
it within the period allowed by the law of 
limitation, the result is binding on hie succes- 
sors in the reversion in the absence of fraud, 
ooliusion or other invalidating circumstances. 
{Saelmiva Iyer, Ayling, Old field , Coutts 

^ 'TraUer and Beshagiri Iyer. JI,) Ohall- 
AGtJNDLA VARAMMA z>. MaDALA GrOPALA- 
BASA7TA. 51 Mad, 659=35 M. L. J. 57= 
24 M. L. T. 115={1918) M, W. N 561= 
8 L. W. 62=55 I 0 206. 

-Arts. 120 and 145 — Immoveable 

. 'property^ sale proceeds of. nature of— Suit to 
recover moveable property substituted for, 

^ ZAmitaiian Act— Gemral Clauses, J.et S'. 3ol, 
^^-^BenefAs ic -arise cut of land, 

A claim for the proceeds of what was once 
immoveable property hut has been sub- 
atituted by moveable property not ' a claim 
\ - immoveable property or any interest 

therein or anyJ profit arising out of the Knd 
7 and is goyomed by/Ari 120 of the Limitation 
; -M, /' 

Wherei therefore, certain property ^ was 
compulsorily acquired under the L-.ind Acqui- 
sition Act iind the plS. sued the vendor for the 
- value Qf the property so acquired, heldfhhOit- 
tije period- of limitation for the suit was six 

■.r 7 , 'i6_ : ' 



LriiTATIOlI ACT, ART. a20. 

years and not twelve years. (Miller. C . J. and 
Imam. J.) Kil R\DHA KiSHEN RAI v, 
Naueatan Hal. 3 Pat h J. 522= 

58 I. C. 627. 

Art. 120 — Loan on security of 

movealie property Suit to enforce payment by 
sale — Limitation, 

Where a plfi. who had lent money on the 
security of eight black bufialoes sought by his 
suit to enforce the payment of the money 
charged upon the bufialoes and did not seek 
to get a personal decree against the debtor, 
held, that the suit was barred bv limitation 
beiri- governed by Art. 120 of the Lim. Act. 
(Tudball, and Abdul Baoof JJ.) DEOKl 
Nandan V. HaPUA. 50 AIL 512= 

16 A L J 559=56 1. C. 373. 

— ' 120 — Record of rights — Suit for 

alteratibn in second of two records of-rights— *■ 
Limitation See Record of- eights. 

3 Pat. h, J. 361. 

Art. 120 — Suit for contribution — . 

Case coming under S. 70 of the Contract 
Act— Limitation See Ltm. ACT, Arts 61 And 
120. 55 I. C, 786. 

*~“A^t. 120 — Suit for declaration of plfis. 
right to manage Dharmasaia— Limitation See 
(1917) DIG. COL. 793; BHAG MaL v. 
Bhagwan Das. 11 p. r. 1918= 

m P. w, R. 1917=51 I. c. 636 . 

————•Arts. 420 and 132 — Suit on mortgage 
executed ag security for loan of paddy — Art, 
132 not applicable. See Lm. ACT, ART, 115 
120 AND 132. 35 I (J 

— irtg, 120 and 132 — Suit to mforce 

mortgage of a F ala— Bala or Uirn of worship 
whether immoveable property Lim. Act S,B, 
Questmi of Limitation if may he taken for ilu 
fi^st lime in appeal. 

k turn of warship is not an interest in im. 
moveable property. Consequently a suit to 
enforce a mortgage of a turn of worship is not 
governed by Art. 132 but by Art- 120 ef the 
Lim. Act; 

The Court can under S. 2 take notice of the 
question of limitation although it has not been 
taken up iri the Courts below- (ChiUy and 
Wdmsley' JJ.) NARASinGHa BaNA GObWAMI 
PrOLHADMAN iBORAI 

22 C. W. N. 994=57 J. C, 25. 

' Art, 120 and -by nearest 

reversioner, for declaration' that a widow's 
alienatipn is not bindifig on hinn — Court sale 
-in a aiiif to which widow is a p^rty when can be 
treated as a private sah by w^m.. 

A Court sale in a sale , to whuh a - Hindu 
. wide# is a party maybe -treated aa a private 
sale. by the widow of properties, vested in her 
as tbr a:.widaw7s estate if the.court sale' is the 
;neca^ry result oliome oollusiYe ■atrangemanb 
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mads by bar to use the Court as a medium of 
transfer or in other words if she intended to 
transfer the properties by mams of a court sale 
and took steps to bring it about, 19 Ail. 52t ; 
29 Ail. 2S9 ref. 

In such a caeo a suit by the nearest rever- 
sionary hew to declare the alienation void 
as Against him would fall under Art. 125 of tbe 
Lim. Act. If tbe court sale in question is not 
brought about under oircumstanoea set out 
above it cannot he considered as one ' ‘ made*’ 
by the widow and theArtioie of the Limitation 
Act for a suit to declare the validity of the sale 
will be Art. 120 and not 126. (PhUlips and 
Pjrishian, JJ.\ BANGA RAO v. BAKGANATAEI 
AAfHAIi, 36 I£. L. J. 364--= 

8 L, W. 455=(1918) M- W. N 739= 
47 1. G. 578. 


LIMITlTfOB ACT* ART, 126. 

--——Art. 123— Suit for declaration that 
document executed by last owner is not bind- 
ins on tbe reversion — Limitation — Starting 
point. See LlM, AOT, ARTS. 93* 95 AND 120, 

471.0.2. 

—Art. 125 —Court-sale in execution of 
decree against Hindu widow — Suit to set aside 
— Art. 125, if and when applicable. See 1 IM. 
ACT. ARTS. 120 AND 126. 36 M. L. J. 364. 


i Art. 125— Hindu widow— Alienation 

j by— Suit by reversioner to declare invalidity — 
j Omission of existing reversioners to sue with- 
i in 12 years of alienation —Other reversioners 
1 subsequently born, barred. See LlM. ACT, 

I ARTS, 120 AND 125. 41 Mad. 669 (F, B.) 


Art- 120 — Transfer in fraud of 

creditors— Smt to avoid— — Startmg 
point, 

A suit by a creditor to avoid an alienation I 
by his debtor as beir^ fraudulent comes I 
within Art. 120 of the Lim Act, j 

. The cause of action for such a suit does not j 
arise on the date of alienation but on the date i 
tbe creditor seeking to set aside the alienation 
knows that he has been defrauded, defeated 
or delayed S, 56 of the 2!^, P. Act does not 
expressly give a right to sue but only an 
option to sue. 17 Bom. 341 foil. {Ai-lhig and 
Phillips, VENKATfiSWABA ‘ AIYAE v. 

ihlAyANDI CHBTTIAR. 

- 7 L- W, 2S0=:(1918) M. W, N. 244= 

441. C. 551. 

Art., 120 — Trespass to land— Pillar 

-dri^vminio anoiJier^s land— Sait for mandatory 
injundUon to remove the pillm'— License* 

■ The deft, built a house on bis land, and 
■ projected from it a stair-case which overhung 
the land in dispute and rested oo a pillar 
driven iJito that- land. At thac time the land 
in question was in deft’s, possession as a 
tenant; but subsequently in 1905 it went into 
pi5’s possession under' a permanent lease. 
The pillar stood in its position at least some 
nine years before the suit. The plS. having 
sued to obtain a mandatory iaiunotion direot- 
ing the deft, to remove the stair case • | 

Held, that the suit' was barred under Art 
, 120 of the Lim. Act, even if the staxr-caso- was 
standing where it had been either by the, 
.Ticsnse of the pld's. predscessor-in -title or 
adversely to him, unless the license were i 
specially coadibioned by soma such terms as 
that the deft. on. demand would remove the j 
atair-oftae. {Beaman and Reaton^ JJ,) HAEI ! 
KAMx SHTVBAKAS RAMOHAND. ! 

42 Bom. 333=x20 Bom. L.R- S2T=:43 I C. 6S2. 1 


I 

I -Arts. 126, 144, und iiS— Applicability 

' — Hindu Laiu — Joint family ^XJsuf^ni-ciuary 
mortgage of family propeny by father and son — 
Subsequent sale of entire properly by father 
and possession obtained by vendee on redemp- 
\ tion— Suit by sofis against alienee for his share 
of property on payment of proportionate 
! mortgage amount — Limitation — Starting 
[ point, 

' Family property owned in equal moieties 
I by a Mitakshara father and A, his undivided 
I son, w^s mortgaged with possession by them 
both to B in 1S92. The entire property was 
in 1897 sold to C by the father as though it' 
were his self acquisition. In April 1898 G 
paid up the mortgage amount obtained pos- 
session of tbe property and remained in pos- 
session thereof, all along claiming an absolute 
right to the entire property. On hia father’s 
' death A, however sold his half share in the 
property to D. In a suit instituted on 26th 
August 1912 by D against A, B and C for pos- 
session of A’s half share in the property 
on payment of the appropriate proportion 
of the mortgage amount, held, that the 
suit wag governed by Art* ,12S of the Lim. 
Aofc and Irving been filed more than 12 years 
after the possession of C began, was barred. 

Per Sadasim Iyer, J , — ^Even if Art. 126 did 
not apply to the case and Art. 144 did the suit 
wag barred Hiereundar. 

, Observations on the scope and ■ applicability 
of Art. 126.. {Oldfied and Sadrsiva Iyer, /sL) 
MUNI A G-ODNDAN V. Bam AS AMI CEETTI^- ^ 

41 nEf.d. 650=34 M. L. J. 528= 
24 di. li. T. 22=8 L. W 28= 
(1918) M. W. N. 448=48 I, C. S67. 

— -Arts 126 and 44 — Hindu joint 


^ ' ' , ■ ^ . i — Alienation by father desoribing him- 

— --Art, 123 — Buddhist Law— Suit fay = self as guardian of fais minor son— 3ait by son 
^.^pmother for 'share in .property of seep- | to set aside— Limitation— Art. i26 applicable 
■ fatb^rT-Ijimitation. 8fe BGDimST 'LAW, i‘and hot Art. iA. .See LIM. ACT ART. 41 AND ' 

\ .47 LG. 139. ‘lad* ■ 2BM. L; T; .24as:^:44 1. C. 665. ' 
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tlMlTATIOH ACT, ART. 130. 

, -Art. 130 — Applicability — Suit for 

aasessmenti of rent on a certain tenure— 
Tenure must be rent free. See B, T. ACT, 
3. 105. 28 C. L- J. 267. 

-Art. iZO— Land entered in reccrd of 

rights as liable to assessment— Suit to assess 
rent — Limitation. 

Deft’s, lands Having in 1910 been entered in 
the record of -rights as liable to be assessed 
with rent, the recorded landlord brought 
the present suit ior assessment of rent. The 
Pfe. Judge held that the right in have the 
rent assessed having accrued to the plfi. more 
than twelve years before the suit it was barred 
by limitation under Art. 130 of the Dim. Act 
and dismissed the suit. Held that the entry- 
in the record 'Of' rights did not give the 
startinR of limitation as such an entry confers 
no title ; that the suit was not one for 
resumption or assessment of rent-free land” 
within the meaning ot Art. 130, but a suit 
for the assessment of land presumably liable 
to be assessed* The fact that rent had not in 
fact been paid more than twelve years before 
suit is not per se suf&oiant to support a decree 
for dismissal of such a suit, for the right to 
have rent assessed must continue so long 
as the relationship of landlord , and 
tenant continues. Such a relationship 
and liabJlity could be presumed from the 
record of rights and it is for the deft to rebut 
this persumption by evidence. (Bichm^dson 
and Bea<^horoft, JJ.) DhANANJOI Manji v, 
Upbndka Nath deb. 22 c. W. N. 686 = 

46 1. c. 428 . 

— ^~-«Arfc, 132 — hypothecation bond — 
Bronidon for payment by instalments with 
option to creditor io surC for loith enhan- 
ced interest in defcL'iiU^SuU upon bond — 
Limitation-*^Creditor* 3 failure to enforce 
default cksmse^Effeci^IUgM ta enhanced inte- 
rest on default. 

Where a hypothecation bond provided for 
payment by instalments and also contained 
a default clause which gave the creditor an 
option requiring payment of the whole amount 
of the mortgage money at an enhanced rate of 
interest upon the failure ot the debtor to ^y 
any one of the instalments and the option 
was not exercised by the creditor. 

Sleld, that the contract for payment by 
icatftimenta would subsist and that no en- 
hanced rate of interest will be allowed if no 
demand woks made- (Bdke^oell mid Phillips, 
DACHAKKAtafAD v- BOKKAYYANAIK. 

(4918) M W. N. L G. 191, 

Art. 132 — Instalment bond'~-'^ortga^e 

^Default in payment —Eight to sue f or whole 
aT?tount^1Vaiver'~^Livitcahon. ^ . - 

, A contract which gives the mortgagee one of 
two, cptiona does not bind him to. either of 
■them if he chooses to stipfe to etthet; 'iu other, 
' it is open to him to; waited 


LIMITATION ACT, ART. 132. 

an acceleration, if the contract leaves him 
such an option ; and that option cannot ^ be 
taken away by Statute unless there is anything 
to show that the grant of such an option is 
illegal or forbidden by law. 

Where a mortgatie deed provided for the 
repayment of the principal with interest in 12 
years and further stipulated that if the mort* 
gagors f-ailad to pay interest regularly every 
year, the mortgagee would be at liberty to sue 
' for the recovery of the entire money on the 
said deed before the expiry of the period fixed 
for redemption. 

Held, that the mortgagee was at liberty to 
waive the default in payment of interest and 
to wait for the expiry of the period fixed 
for redemption before bringing the action. 
{Kanhaiya Lai, A. J, C.) MUBAEAK ALI v. 
GOPI NATH. 3 0. L. J. 73=45 1 C. 613. 

Art 132 — Instalment bofhd— Provision 

for payment of whole amount cn default of 
payment of otw instalment — Limitation, 

A mortgage deed provided for payment of 
the mortgage money by certain definite 
instalments and further stipulated that if the 
instalments were not paid at the appointed time 
and if any default were to take place than the 
contract relating to the payment of future 
instalmente was to be deemed rescinded and 
the mortgagees were to be entitled to sue for 
the whole amount and interest. 

Held, that a suit brought by the mortgagees 
on the basis of the above mortgage deed more 
than 12 years after the date when the first 
default m payment was made was time' barred 
under Arc. 132 of Boh. I of the Dim Act. 
(Lindsay, J, 0.) Laohmi Nabain v. Day A 
SHANKAR 471. C. 658. 

« — Art iZZ^Mortgage bond — Bice lent 

— Covenant io repay-^Mortg ogees to realise 
merney incase of dejauU by sale of mortgaged 
properties ^SuH on mortgage bo7id'^Ijim%ta- 
turn. 

Where, in a suit to enforce a mortgage, the 
plff lent a certain amount of rice and there 
was in the bond the usual covenant of repay- 
ment and interest and the bond also provided 
that, if default was made in the hists* the 
mortgagees would be competent to realise the 
money which would be due at the rate of HiS- 
6 per ”map ” by sale of the mortgaged pro- 
perties belonging to the mortgagors. 

Held, that the primary object of the suit 
was to recover money and what the Court 
would give the plfie .would be money and not 
rice, if they succeeded in the suit and that 
that money was a charge on the mortgaged 
property* - : 

Held also, each case must turn oh the 
oonsiruotion that the Court places on the 
mortgage deed in that particular case- (PUick' 
er and .SBIPATI DaL DOTT v, 

■-EARATXHAHDSA MOTPAL H.- 790 
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-Art 132— Mortgage — ImmoTeable j 

propsrty — Palaot turn of, worsiiip "Mortgage ' 
of— Suit tJ enforce —Limitation — Art 120 ; 
appUcabla. See LiM. ACT ART. 120 AOT 132 

22 a W, K. S94- 

—-Art. 132- MortgagB-^lnUresi paiable 

in paddy --Suit to enforce-- Limitation 

A suit to enfoi-oe a mortgage for a ^certain 
sum of money on wbicb the interest is pay- 
able in paddy ia" a suit to enforce a charge of 
iDonev on immoveable property. (Fletcher 
md Smither, JJ) Heishikbsh Singh v. 
LAKHi Narain Singh. 46 I. C. 384. 

Arts. 132, 116 and 12C— Suit on 

mortgage executed as security for loan of 
paddy— Art. 116 or 120 and not Art. 132 
applicable. See LiM. ACT, ARTS. 116, 120 and 
ill 44 1. C. 518. 

— -Art 134 — AUenaMon for value by 

7}iahani'—Suit to set asidely miccessory—Liin.'h- 
idtion, - 

Art. 131 of the Liin. Act applies to a suit 
instituted by a succeeding mahant of an as' 
tbal by getting aside an alienation for valu- 
able consideration made b.y the preceding 
mabant in respect of that property. If such u 
suit is brought beyond 12 years from the date 
of such an alienation it is barred by time to 
the extent of the interest which the alienation 
purports to convey, inasmuch as each succeed- 
ing mahant does not get a fresh start of limi. 
tation on the ground of his not deriving title 
from the previous mahant- (Stuart and Kcenhor- 
iyaLah Cl,) Babdeo Ban u. Ham 

^ SaraN* 5 0. L. Z. 38=45 I. C 292. 

- — Art. 134 ^ Applicability — Transfer 

under which possession not taken by transferee 
— Suit by mortgagor or oestuique trust to re- 
cover property from-limitation-^Starting point, 
date of transfer or date on which pv'.asession 
is taken by transferee— Object of Article- 
Interpretation of Articles of Lim. Act based 
on circumstances of their being printed in 
separate columns— PecmisBibility—" Periods of 
suspension when can be allowed under Act — 
Residuary aEfeicles^Panctioa . of— Statute- 
Interpretation— Hardship — Considerations of 
. Propriety. See {1917) PiQ. COL. 798 MULHA 
YlTTIL SEETE K0TTI tJ. PATHHMHA. 

40 Med. 1C4C=33 M. L. J 320=: 
22 M. ii. T, 2^6=5 L. ® 404= 
(1917) M. W.N.609r=:43 1. C. 31. 

Art. iZi—Lebutter property ^Ftr~ 
vianent lease of — Suit to recover by .eucceedlfig 
shebait'—Limitaticn — StarLin-g point — Afwar' 

‘ iiy of siiLWding sji-abait — A*a interruptiGn of 
■ iduiUniion — Lhn A.ct Ss 6 and 9. 

,A-suit by a fihabait in l31b>, to recover pos’ 
session of. Qsbutt-;r property held by the deft 
uader t ruukuccari totte granted. by ^ previous 

ebshaSt xn.i$T6, js b^ifed by; the pi 6 vision e or 


I LmiTATION ACT, ART. 134. 

i Art 13 \ of Sch I of the Lim. Act, as brought 
I ' more than twelve years after the date of the 
i ; lease 

■ The representation of an idol by shebaits ia 
• ; a continuing representaticn and limitation 
^ runs against the idol continuously and not 
’ against each ehebait individually if and when 
he succeeds to the cfdee, the shebaits not being 
i bolder, s of sucessive life estates in the maua- 
- gament or in the property of the endowment. 
E Gonsequeaiiy the fact that the succeeding 
r shebait was a minor would not stop the run- 
. ning of limitation under S 9 of the Lim Act. 
. 28 Mad 271 ref {BicJwrdson and Beachcroft, 

1 JJ,) MONMOTHA NATH LABA V. ANNODA 

1 PRASAD EOT. 27 C. li 3. 201= 

f 44 I. C. 567. 

2 

I ^Art. 134 — McAdgage of occupancy 

. holding by Zemlndceri—Suit for redompiioH — 
Limitatiofi 

An occupancy tenant gave a usufructuary 
^ mortgage of his holding to the;^amindar, who 
sold his rights to the deft. In a suit for ra- 
.t dsmption by piff 


JBeld, that the suit was not one to recover 
possession of a holding from which the piff. 
had been unlawfully dispossessed; but as a 
suit by a mortgagor to recover possession of the 
mortgaged property from his morcgf?gee and 
certain parsons to whom the mortgagee had 
transferred tbe property and as tho plS. had 
not been unlawfully di-- possessed irom the 
hoidingj the limitation of 12 years applied 
from the date of transfer to deft, under Art. 
IZUiTudhail J,) ABHILAEH DHEEPBOBIA v 
DlLADHAR LhELPHOEIA. 45 1. G. 649 

'Art. iM --Temple land— gift, of fat 

per for, nance of service at the temple — ValuahU 
consideration — Suit to recover property —L inti- 
iation—Lim. Act. S- 19, inapplicabie. 

The predecessors in- title *oi the plSs, who 
I were managers of a temple, made a gift of a 
portion of the temple property to the deftsh 
predecessors in 1S6S in consideration of the 
latter performing certaih religious services of 
the temple. In 1913, the pits, averring that 
they were no longer willing to accept the ser- 
, vices of the defts. in connection with the tem- 
ple, sued to recover possession of the land from 
the defts. 

I Held, that tbe suit was governed by Art. 

' 131 of rhe Lim. Act for the defts. had relied 
on a transfer for a valuable oonsideiation 
i which tvas the performance of recurrent rali- 
1 gious ceremonies at the temple; and that S.- 10^ 
of the Act bad no ai>plica*iau, inasmuch .as’ 
the management of the defts. had not resulted- 
in any form of trust or in any misappiicaiion 
. of trust funds. 

f S. 10 and Art. 134 of the Lim, Act-' must bo 
j read together, S. 10 is. in the- main. deMgned 
, to mear a tmit brought for the purpose uf foUow- 
■ ing tniisappliad fdnda 'foi? ih^ hea'edt of 
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IIMITATIOK ACT, AET. m, 

tho truat. The section does not apply to 
assigns /or valuable consideration from express 
trustees. {BaicJielor, A. 0. J. and Kcnip^ J ) 
BAMAOHARYA SHRIZ^IVASACHARYA 

20 Bom. L. H. Ui-m I. C. 19 

■ — -Art Transfer ea from mortgagee 

by conditional sale -^Whethtr takes an absolute 
interest— ‘hitentwi— Burden of y^roof. 

Where the plff- brought a suit to redeem a 
mortgage by conditional sale executed by his 
predecessor-in title to one S.in 1372 and where 
it was proved that S. sold the property com- 
prised thereunder to V in 137p with the 
intention of transferring an absolute interest, 
and the intention of the p.j/rties was that there 
should be an absolute transfer of title. 

Eeld^ that the suit was barred by Art 13i 
of tha Lim. Act as more than 12 years bad 
eUp'^ed since the date of the transfer by the 
original mortgagee, 

Pec Scshagiri Iyer mid Bakewdl. JJ 
Whether a transferee from a mortg i/gae took 
an absolute interest or only a mortgage 
interest, is a question of intention. The fact 
that his vendor had only a mortgage right 
would not be conclusive on tha question. The 
real test would bo, did he ask for and obtain 
an absolute right in tho property and bolieva 
himself that ha was having .in absolute 
interest in it? The burden of proving such 
intention is upon tho purchaser. 11 M. I. A. 1; 
19 Bom. 140 foil. abl7) Af. W, N 5 ; 32 
M, L, J. 85; 1 L. W. 637 ; 32 AI. J2. J. 24 raf. 

Per Bakewell, X.'—lt the title adduced by tha 
vendor and the dead of transfer to the pur- 
chaser is consistent with an intenoion to 
transfer an absolute interest, the burden will 
lie upon. the plff. to show that the circumstan- 
ces of the transfer negative each an intention. 
{Seshagiri A'lyar cmd Bak&well, JJ,) MXJTHAYYA 
Bhethi-u. KANIHAPPA SHEITHI. 

Zi M. h. J. 431=23 M. L T. 291= 
(1918) H. W N. 334=7 i, W. 432= 
46 I. G. 975. 

i ,,., . 135. and iH— Mortgage by condL | 
iional saleSuU for posseasiou as full ow^-m 
(if ter expiry of ytar of grace —Biniitcithon^ 

. The mortgage in question in this case was 
by way of conditional sale and its term expired 
on the 28th June 1901. The deed stipulated 
that on default the mortgagee would be at 
liborty to secure possession by the. issue ^of a 
notice under the Regulation and that if he 
elected not to do' so the mortgagor would 
continue to xiay him interest until the _moct- 
gaga was redeemed. The mortgagee did nok 
tike action for t-he issue of notice -Of toro^ : 
closure till tha I7th Jana 1913, The notice 
was served on the mottgigor on the, 7th Sep 
tember l',}lo ^o that ihe year of - gr,-,oe -expired 
bn tne 7th dept-emhc:x i9l4, The mortgagee 
then,- on tho Sth February IS brought the 

.g£e;s’e)au suit.- for pcJbsessiion ae owner and 


LIMITATION ACT, ART. 141. 

the question for decision was whethor the suit 
was barred by limit it ion. 

MHd^ that the tru 2 rule iu these cases is that 
when under the terms of the mortgage deed 
the mortgagee is entitled to posssssion of che 
mortgaged property without first taking foro- 
olOMure proceedings the right to possession of 
the mortgagor datermines on the date of 
default, but when under the terms of the 
mortgage cead the mortgagee as such has no 
right to possession the right to tho possession 
of the mortgogor does not determine and his 
posaesaion does not become adverse until the 
fo.reclosure proceedings have been perfected and 
the ye.ir of grace has expired; 

BeM, applying this rale to the present case, 
that as tha mortgage deed did not give the 
mortgagee a right of entry as mortgagee and 
as it contemplated the subsistence of the 
relation of the mortgagor and the mortgagee 
and after the data of default the suit was not 
barred by hmifcation under Art 1S5 nor by 
adverse possession under Art, 144 of the Lim, 
Act. Scott Smith and Le Bossignol^JJ.) RATAN 
Das V. AIussammat guran 

79 P. R 1918=26 P. L R. 1913 = 
52 P. W. R. 1913^43 L C. 563. 

-—Arts. 137, and 138 —Suit for bare site 

— Posdeasion. LiM. ACT.ART 112, 

70 P. R. 1918, 

Auts. 137, 138 and 142 ’-Sait for 

recovery of po.gsoaaion— Auction purohasev— - 
Burden of proof, See (1917) DrGr. COB. 802 
dosaei Joedar ?j. njlmani Kundu. 

22 C. W. N. 319=26 C L J 339= 
42 I. G. 768. 

Arts. 138 and 180—S^ii /or 

by auction p^irchaser after confiruaiion of sale 
— Limitation • 

A suit by a purchaser at a court auction 
for recovery of possession of ffhe properties, 
after confirmation of the sale is governed by 
A^rt. 333 and not by Art ISO (ImamM-) JaGES- 
WAR SINGH MAHAPATRA V, SRIDHAR SAR- 
DAE. 47 I. 0.844. 

-Art. Ill— Applic.ibility — Reversioner 

—Suit to recover ancestral land after dedth of 
alienor^s widow— Limitation. See PUNJAB 
Limitation act, art 2. 95 p. R. 1918. 

- — -Art. 141 --Hindu widaio — xidverse 
possession against Seversioner hot barred, 

PossesBioD taken by a trespasser duriug the 
Ufa-time of Hindu widow or Hindu female 
with a life ‘interest is not adverse as against 
the reversioners until after the death of the 
widow. XTuAdiali mid A. Eaoof,.fA:,) GaNGA v, 
KANHAITA LaL. i7A.L, j. 44.= 

1 m 
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LmiTlTIOK ACT, ARTS. 141 AHD 144. | 

Arts- 141 and 14-5— Hisida yMoio — ; 

Atienatijn hj—Suii bu a,i heu' of the rei'ersion - 1 
er — Liniitd’^ioriy i 

Of two Hindu ca-widows. one 'prho had two | 
daughters, alienated her husband’s property j 
on lu-3'i897 and died on 11-7^1902. The other 
widow died on 17-1' 1903. One of the daugh- 
ters gave birth to a son (plfi.) in 1905 and died 
in 1907. The other diughter died in 1911. 
The pill, having filed the suit on 131-1916 to 
aet aside the alienation. 

Heir? , that the suit was not governed by Ait. 
lil of the Lim. Act inasmuch as the pl2. 
clalmad aS the heir of her mother and the suit 
was not one brought by a Hindu entitled to 
the possession of immoveaole property on the 
-death of a Hindu fetnale. 

however r that the suit was in time, 
under Art, 111* for the vendee’s possession, 
however adverse against the widows, could not 
- be regarded as adverse against the plfi. {Bat- 
cheloT, A, 0* J. mid Kemp J>) MalkabJON v. 
AMRITA. 20 Bom. h. E. 762=47 I. Q, 153 

- — — ki‘ti^SuU far recovery of posses- 

sion of property held by a female as full oioncr. [ 
; Art 111 of the Lire. Act lays down a rule 
of limitation for suits in which it ia sought to j 
recover astatea which having once been estates ; 
in espootanoy have been vested in the heir of j 
tha last male owner on the determination of a 
'limited estate held by a Hindu or Mahoma- 
dan female. It does not apply to cases in 
which the Hindu or, Mahomedau female had 
been in possession of the full estate {LMsay | 

' ' ir, C. mid Stuart, AL J:G) BiSHESHAfi Bakbh j 
SiKea If. EAJABAMBSHAJa BAKSH SINGH. 1 
210. G. I. C. 3li8 

■ 142 — ClzauUidori chokran lands’^. 

Kesumpiimi-t,u>it hy pairiidar for possesderth of 
rosurfidod lands— ^discontinuance of possession 
^Xsiniitation. 

Where a patnidar is in possession of chaiiki- 
dari ohakran Hnds through receipt of the 
aerviees performed by the chaukidars. such 
possession is discontinued on resumption of 
the lands, inasmuh as the servioas ceased 
■ to be performed so that a suit by . the pafcni • 
dar to recover possession of the resumed lands 
brought mora that twelve years alter the date 
of the resumption is barred by time nnder 
Art. 112 of the Lim Act. \Kletclier and Hnda,, 
JJj ^vIOKENDBA i\ATE SOW U, KAJANI KANTA 
SOW* ibi.e. 89S. I 

7 — '■"‘■■Art. 142— Possession and <Z'ia^fls<?5-| 
Gvmer ^ obtedning possession by 
jorae-'-'Lwiitation, t?:?(?rr«p£ic» o/\ 

PosBfcssian of the true owner, however 
obtained, counts' in his favour for' the pur- 
. pohstt of Art. I'li of the liim. Act in a suit 
Brought by him for recovery of poseessiou cm 
.eatablithment c4 .?jfeie. ■ 


LIM. ACT, ARTS. 142, 137 AND 138, 

The pits, having been dispossessed by the 
dsfts. of oertain lands balonging to them, 
succeeded in ousting the latter therefrom and 
remained in possession until they were evicted 
under a decree in a suit brought by the deft, 
under S. 9 of the Specific Relief Act. 

Seld^ that time began to run against the 
pl5s, from the moment they were evicted in 
execution of the decree under the Specific 
Belief Act, and not before. [Bichardson and 
Beachcroft, JJ.) HARI DaS v. DebeNDBA 
BAMBaNNEBJEA. 43 I. C.648. 

Arts. 142 and iH—Scope of —Suit 

hy lawful heiT to recover possessio7i of property 
from ires'passer — Limitation. 

In a suit governed by Art. 142 of the Lim. 
Aot the question to be decided is whether the 
pis., directly or constructively, has been in 
possession within twelve years of the suit, 

; and It does not matter if within the period 
I continuous exclusive possession adverse to him 
[ has bean with one or a hundred successive 
j trespassers. But in a case governed by Art. 
114 the question is whether the daft against 
whom the suit is brought has held adversely, 
personally or by a person who represented him 
or whom he represents, for more th.an twelve 
years continuously. Under the former Article 
the plfi- has to prove that histitle has not bean 
destroyed by lapse of time whereas under the 
Utter the deft, must prove that the plS’s. title 
has been so estinsuishad. 

Where an owner of property has died, in 
peaceful possession of the estate which ia then 
seized by a trespasser before the lawful heir 
has entered upon possession, a suit by the 
latter to recover the estate is governed by Art, 
144 and not by Art. 142 of the Lim. Act. 

Though an heir can tack on the possession 
of his predecessor in title to his own one 
trespasser cannot ba allowed to add to his 
possession the possession of another previous 
trespasser whom he dispossessed (Stanyon, A. 

J, 0.) GANNO V. Benni. 14 N. L R. 82= 

43 LG. 943. 

— — — *'Arts. 142 ^and 444 — Successive life- 
estates— Dispossession of holder for the time 
being— Trespasser gets absolute title to estate 
at the expiry of 12 years- Successors of Ilfs’.' 
tenant, barred. Bee LaKD Tenuee, RalA- 

41 Mad 749. 

Arts. 142 and 125 — Suit to sev 

aside sale of joint share of plfi, and for rooovery 
oi possession of land. See (1917; DlG. COL. ■ 
8G6 ; HLiA GYAK v. AUNG PyER. 

11 Bur. U 1, 119=42 L C, 121. . 

— — — Arts* 142,157 and 138— sife— 

Suit jer' possession by purchaser—Limital'Ldn. 

Plfi. sued in March 191G for posaeasion oi a 
tare aue_cii:i the allegition that he - puiobas-ed 
it in, July lt03 ^d t'ook, poEseseipn in October 
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limitation act, art. Ui , 

I90i and tha^» two yeari-i bafore suit defendants 
had dispo^isosTed him 

Held, that as the property wag a bare site 
pl0s. symbolical possession was equivalent to 
actual possession and that therefore the suit 
was pTWia Jacie governed by Art 14'3 ol 
the Lim. Act and not Art. 137 or 138. 
and that defendants could defeat the claim 
only by shewing adverse possession of more 
than 13 yoiirs, {Le Hossignol, J.) KAMAN v. 
Umba, 76 P. R. 1913—156 P. W. R. 1918 = 

47 h C. 411 

Art. 144— Adverse possession —Intan^ 

gitlo right— Right reourring on oeoasion— 
Eight to take wood from trees when fallen or 
cut —Bight disputed on prior occasions— No 
uninterrupted continuous possession— Title 
not lost. See Lim. AOT, S. 28 and Art. 144. , 

16 A. L. J. 346. ' 

- — -Art. 144— Adverse Possession-Limit- 

ed right — Eight to manage dewasioom 
(religious endowment)— Acquisition of title by 
prasoriptiou. See MALABAR LiAW, DSVAS- 
WOM. 34 M. h, J. 344—44 I. G. oSO. 

—Aft. 144— Alienation by Hindu widow 

— Suit fay heir ot reversioner to set aside 
alienation — Limitation Aofc applicable, See 

hni. Act, arts, iii and Ui 

20 Bom. L, R. 762. 

— — Art. 144 — Applicability of — Immove- 
able property — Sale proceeds of — Suit to 

recover — Liruit-vtion. See LlM ACT Art 120 
AND 144: 3 Put. B* J. 522. | 

Art. 144 - Applicability of^Suii for 

‘ . enhancement of rent^ 

'■ Art. 114 of the Lim. Act has no application 
to a landlord’s assertion and the tenant’s 
denial of the right to enhance the rent of the 
holding, {Sandcf&on, 0. Mcoke^jec and 
Teunon, J/) BiRENDRA KiSHORB Manikya 
^ BAhaddr V. Mahombd Doplat Khan. 

32C. w E. 836=43 I. C. 59. 

— -Arts. 144 and 142 — Difetence 

' between — D.efendant cannot tack on possession 
of prior trespasser, See LlM. ACT, Art. 142 
; AND 144. . 14 R. L. R. 82. 

144— Property — hi- 
terest in Parjot, Chm'oi a^id charsai dues 
Right to Adverse Possession. 

, . Beld , that; the right t o parjot , oharai and 

;.‘char 3 ai dues should for the purposes of limhia* 
fcianfaean intereat in immoveable property. 

' (Lindsay, J. 0.) liHBORAJ SlNOH u/ DBBI : 
BarsB SINGH- 21 p.^. 119=451. C. M9; 

y- .144.' ^Sucoessive' life-estates — ! 

V l^ispdaeeesfou.of holder ; tot the time beings— 
geteafasDlUtfe "titlA expiry of, 

^ at holder- foe' llife* tu eject ' 


limitation act, art. 164. 

trespasser — Successors barred. See LAND 

tenure, Palay AM. 41 Mad 749 

Art. 143 — Applicability —Money kept 

in deposit with deft, to be returned oa demand 
— Limitation. See LlM. ACT, S. 10 

65 P L. R. 1918. 

—Art. 148 (a) —Municipality —Platform 

resting on Municipal street, as part of the 
main building and on its own foundation for 
5o years— Bxcinotion of title of Munoipalitv* 
See LiM. ACT S. 23 AND ART, 146 (a). 

28 C. L. J. 494. 

Art. 148— Redemption- Persons own 

ing a portion of the equity of redemption paying 
off the whole mortgage— Au it to redeem by 
rotaaining co -sharer — Charge and not a mort* 
gage, acquisition o± — Limitation Act, Art. 143, 
not applicable. See T. P. ACT, 3. 95. 

22C. W. N. 537. 

— Ai’t. 148—* Usiifruciuary mortgage — 

Pi^edeviption — Purchaser of Equit7j of redemp” 
tion m part of mortgaged -property-^ Suit by 
Limitation. 

A purchaser of the equity of redemption in a 
part of the mortgaged property is entitled to 
redeem his own portion of the property within 
sixty years of the date of the mortgage from 
another person who having purohasad another 
portion of the mortgaged property has redeem- 
ed the entire mortgage and is in possession 
of the entire property. The limitation appli- 
cable to a suit of that description is provided 
by Art 148, 3ch. i of the Lim. Act All per 
sons who have stepped into the shoes of a 
mortgagor are “ co mortgagers’’ for all pur- 
poses and the rule of limitation provided by 
art. 148 is applicable to a suit by a purchaser 
of the equity of redemption in a part of the 
mortgaged property. [Ba^inerjca and Ryves 
.// ) WAZIB ALI V. ALI ISDAM. 

40 All 883=-16 A. L. J. 740 =47 I. C. m 

Art 153 — Applicability — Award made 

by two out of three arbritiators — Illegal — 
Application to set aside— Proceedings under 
paras 12 and 14 of Ach. ii of the 0 P. Coda- 
Art. 153 Inapplicable. See G. P. OODE, SCH. 
II Paras 12 and 14. ‘ . 

(4918) M. W. K. 477. 

— Art. 164— Bx parte decree •— Appli- 
cation to set aside — Onus of proving want of 
hnmUdge af decree before .thirty days of the 
appUcaUmii ^ - - / 

, In an applioation to set aside an parte 
; decree the burden of proving want of know- 
ledge of the \3accs0 within thirty days of the 
application is on the applicant 
[ Joree^ XJ ■ SUGHBU Hal H AROEARAN Dab u. 
SHAH LAL GtOHAL CHAND, 

146 P. W.IR. 1948=45 1. C. 777- 
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LIMITlTiON lOT, ART. 166 and ISl. 

166 and 131— AoDlication to 

sot aside sale in 0 '.;e^*ution of an ex park 
decree— Decree anb^eqaenfcly set aside— Het dal ’ 

ending in plits’. favoar — Time within which 
application to re made 0- P. CODE Ss 1^. 
144 AND 151 . 23 Bon. It. S. 925. 

— A^t, 166— Esecntion dale— Applica- : 
t’‘on to siat aside— “Fraud— Lfimitafcion— Article ; 
applicable. See LiM. ACT, S, 18 AND AET. ' 
ilk ^3 I. C. 671, ; 

— — — Art 166— Eseoufeion Sale — Applica- 
tion to set 3 side— Ob] actions to whole proce- 
dure- Li- itation. See (1917) DIG, COD S12 
RaMASWAMI GHETTT V. AlAUNG THA . 

la 3ur. L, T. 2^9=37 1. C. 327. 

. — - — —Art. iQ^—Appeal—ex parte decree — 
AppUcatioii to set aside — LiTnUatofi,—^ Starting 
poini. 

Where notice has not been served limitation 
for 3 Q applicTifeioDi for re-hearing the ^ippeil, 
dates from the time when the applicant had 
knowledge of ^bs deorea.^ {Clievis. J.} DAULAT 
BAI i\ dAGAT BAM, 96 P. R. 1918— 

57 LC. 9Q2. 

« — Arts 180 181— AppUcabilUii — 

Sx?cuHo n sale '-Ap plica tkn by imrohaser for 
poss^ssi Jn c/ pTOpeTt'^>^Limitation Order — /or 
dditerii on sack applicaium — Further appliea- 
ikn to carry out that order— Limitaticfi — 
or sinking off of an exe€7itiaji 
applicafion_ Effect— Intention of parties— 

Conduct of deoreediolder, if maieriaL 
-- The sale to a decree holder auction-purchaser 
y^aa confirmed on 16th January 19 IL On 9th 
ilovembac 1912 and the Atb .December 1912 
he made an application for the delivery of 
possession but they were both dismissed by an 
order dated 56h December 1912, on the ground 
that he was unable to identity the land. A 
ihird application was made on 1th July. 913 
but on 30ch July, 1913, the Court ordered on 
the same peticioa "‘No one to take delivery 
Patiiion dismissed.” Finally on ISth April 
191o. the purchaser again applied for deUvery 
of possession but was met with the plea of 
limitation under Art 180 of .Act IX of 1908. 
The first Court overruled the plea. appeal; 

Held per Abdur Bxhlm J — (Oldfield. J- 
corUra) ( 1 ; lh,it there bang no evidence to ' 
show that the Oi’der o: dismissal on ?i:th Jiih' , 
1913. wa.s made after hairing the purchaser it ! 
must be deemed a dismissal only for st-.iti-tical : 
parpose.s; and (2) that the applicanicn of 1916 j 
might be treated ns one for execution of the ] 
gsneral order for delivery made on dth July i 
1913 and being in that view merely a continue- j 
tion of the prior proceeding'5 was not burred ] 
by Alt 1.30, 

Keldt per Oldfield^ J — [I) that there ’.vas no 
reason why the Court should not-aefc on the 
preeumpsioo that officiai acos wera properly 
' oaft.ahd tli4 Court ‘ pissed the ' order of ' 30th 


LIMITATION ACT, ART. 181. 

: July 1913 on an adjourned date or after 
notice 

(‘?> that there was nothing to show t-bafe 
thare was any obstacle of granting relief 
beyond the respondent’s control 

(3' that the prior applications had to be dis* 
missed only on account of the purchaser’s 
default 

(4) that the prior proceedings cannot there*- 
fora be held to have continued after the orders 
terminating them, 

and (5) that the application of 1915 cannot 
thereL re be regarded as a continution of or 
subsidiary or incidental to any of the previous 
1 applications. 23 All. 13 and 4 L. W. 112 foil 
1 27 All 384 dist; 36 iMad. 553 and 21 All. 155 
I ref. 

I A ‘SO per Oldfield. J. — An order for delivery 
j made .on an application under 0 XXI R. 95 of 
j of the C- P Code, cannot be treated as a mere 
general order to be worked in subsequent ese- 
j eution proceedings and on application for the 
I delivery made in execution proceedings. 

! Far Abdur Bahim, eT. —Whether the dismissal 
' or the striking ofi an execution proceeding, 
has or has not the efiect of putting an end to 
the attachment is one oi intention to be 
determined upon the circumstances of such 
oaSfi* 

Per Oldfield^ J. »-Tha mere fiot that an 
order on an execution application worded 
“dismis<3al” is not decisLe and the order will 
be treated ‘as merely suspensory, if the oir- 
cumstanceBof the case justify the presumption 
that such was the Court’s real intention. 
{Ahdur Eahivi, and Oldfield JI.) Nandue 
SUBBAYYA V. RAJA YENS ATEAMAYYA APPA 
P»AO. (1918) M. W- N. 213^=7 L ‘W. lS=r 

53 1. C. 1S5, 

‘ -- — — —Art. 181 — Applicability — Det‘.rea for 
possession— Re veraal in appeal— Application by 
successful appellant for mesne q^rofits for 
period during which adversary in possession 
under original decree— Limitation— Period for 
which profits will be allowed. See 0. P, G. 
3,144. 3Pat,L. J.367. 

—Art. 181— Applioability of to, appli- 
cations under 0 34, R. 3 C. P" Code. Sei C. 
P. CODS, 3. 2 (2) 47- ITC., 33 M L, J 552. 

~ — ‘Art 181 and S. 13 Applicability — 

Execution caia — Fraudulent suppression of 
process of execution— Efiect of— Application to 
set asid' governed by Art 181. See C. P CODE 
3- 47 AND .0. 21, R. 23. 27 C. L J. 628. 

■ “ ' Ai’t. 18i — AppUcaiimi by judgment 
debtor to Tccaver pnssessbm of irnnt^ovsbble 
property of ichich he J^s been zorong fully • dis- 
1 possessed '^Lisuuation. ' 

t An applicaiiLon by a ’ judgmsnfc -debtor 'to 
Glover spsscsaipu of imm.ovwbli- property of 
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limitation act, AHT, 131 . 

which he has been dispogssssad by the decree - 
holder in esce^s of the decree falls under Art. 
i3i and not under Art ’65 of Lim Act {Saim- 
dtrs, J. c7.,) Maung Tha d. Ma Pyu. 

3 U.B R. 11918) 79=46 1. G. 323. 

— - —Art. 181 — Application for final 
decree in viortgage suit — Limitation 

The period o{ limitation for an application 
for a fiail decree in a mortgage suit is three 
years under Art. 181 of the Lim. Act from tha 
expiration of the time allowed by the decree 
for the payment of the mortgage money. 
{Lichards, C. J, and Banerjea, J .) AH51RD 
KHAN V. GaURA. 40 AH 235= 

16 A. L. J. 143=43 I. C. 518 

-Art 181. Application io revive .^mi — 

Inherent potver—himited. 

An application to the Court to restore a suit 
in the exercise of its inherent power is govern- 
ed by Art. ISl of the Lim Act [Lindsay, J. 
'J,) RaMEBHWAR DAYAb v. Gua SAHAI. 

5 0. L. J. 259= 47 I C. 137 

Art. 181—0 P.0—0 34 P. 5 Suit for 

srde 071 mortgage —AppHcatif fi for final decree — 
himUaiion —Starting point ^ 

The period of limitation for an application 
for a final decree for sale under 0, 31, R. o 
of the C. P, Code should be computed from 
the date of the decree of the Court of final 
appeal (Kanhalya Lai and Daniels, A. J. 0.) 
Lablu Ram v, Hot Singh. 21 0 . C. 176= 

47 I. C. 206. 

; — Art. 181-aP. Code 0. 31, R 5 (2)— 

Application for final decree for sale— Limita- 
tion — D onj'irmattm of preliminary decree cm 
f-appeal'^Starting point. 

An application for a final decree for sale 
under 0. 34, R 5(2). G. P, Code, is governed 
by Art. IS I of the Limitation Act and time 
runs from the expiry of the period fixed for 
redemption by lue preliminary decree. 

Where however there has been an appeal 
from the preliminary decree time begins to 
run from the date of tha decree on appeal, 
even though appellate decree merely confirms 
the decree of the first Court 32 A. L. J. 455 
reL (Abdur Rahim nful Oldfield, dj.) SUBBA- 
RAYALG NAYUDU v SUNDAEARAJU f^AYDDU 
36 M. L. J. 507=48 I. C. 165 

-;■* ""~Ai*t 4Sl and IB2— Execution applied- 

tipn — Decree s^Usfwd by attochnwnt and 
of another decree set aside eventually 
resit apphcaiwn for exiecziti'ion--LimuaUo7i. 

Appellant obtained a decree for costs against 
respondent. Xn .eseoution- oi that' decree 
appellant attached and, executed a decree 
obtained by the respondent against a third 
person. The latter decree was. however, set 
aside on . appeal, and the appellant had to 
refuccbtJin money realised by him in execution 


LIMITATION ACT, ART, 181. 

of thar- decree. The appellant then made a 
fresh application for execution of his own 
decree more than three years of his last 
application 

Held, (l) that the application being in form 
and in substance one for execution of a decree, 
Art. 181 of Sch. 1 of the Lim Act had no 
application to it and that the application was 
I governed by Art. 182 of Sch I of the Lim. Act 
j and, having been made more than three years 
I after the date of the last application, was 
I barred by limitation. {Tudball, J.) SUNDER 
I Lal V . Banarsi Das. 45 I. C. 531. 

1 

I 181— Execution application — 

I Revival of former application for execution— 

I Lim. Act, Art 181 applioNble and not S. 48, 

' 0. P. C See G. P. Coda, S. 18 3 Pat h. J. 103. 

I ~*Arc. 181 — Execution sale — Sx parte 

I decree, subsequently set aside— Retrial ending 
in plfi‘s. favour — Application to set aside 
previou.'i sale— Limitation— Art. ISl applicable- 
starting point — Date of setting aside of 
expa.rte decree See G P. CODE, SB. 47, 144 AND 
161. 20 Bom. L. R 923. 

-Arts 181 and 182’3for£gage — Frelfmi' 

mry decree for sale under T. P, Act — Expiry of 
the time fixed for payment after the new God$ 
cmne into ferce— ‘Application for order absolute 
under 0. B. X C . P. Codc—Liniitaiion, 

In a mortgagee’s suit for sale a preliminary 
decree was passed under the T. P. Act. Before 
the expiry of the time fixed by the decree for 
the payment of the mortgage money, the 
new C. P. Code came into force. The mort- 
gagee applied under O. 34 R. 5 of the 0. P 
Code to have a final decree passed. 

Held that a final executable decree was 
passed under the T. P. Act notwithstanding 
that the direction in the decree of the property 
was made conditional on default of payment 
of the amount due by a certain data : that the 
remedy of the mortgagee was to apply for an 
order absolute : that the enactment of the 0. 
P. Code did not give the mortgagee a 
tight to apply for a final decree; and that the 
period of the limitation for the mortgagee's 
application was that fixed by art. 183 and not 
by art. 181 of the Lim. Aot. 32 M. L. J. 455 
not foil, [Sadcsiva Iyer and Spencer ^ fJA 
RAMASWAMI REDDI V. aOEKAPPA RUDDI, 
36 M L , J. 194=48 I C. 732. 

‘Art. 181— Mortgage decree— 0. P. 

Code 0 B 6 — A pplicaiion for decree under 
—Not an application in e'xi^cuiion— Limita- 
tion- Starting point. 

An application under O 34 E. 6 of the C- P. 

‘ Code is an application in the original suit for a 
new deotieand it cannot be regarded as, an 
application is governed by Art l8l of the Lim. 
Act and muat be made wHhin three years 
'from the' date when the right apply. « accrued. 
Wheretherefor© the entire mortgage property 
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LIMITATION ACT, ART. 181. j LIMITATION ACT, ART. 182. 


was sold in 1911 in esecution of a decree for 
sale OE a mortgage, and tbe mort’gagee^ixiade a 
fresh application under 0. 34 B. 6 of the C. P 
Coda in 1915 (an application for a similar 
decree having been m^de in 1913) held that 
the application was time- barred ; and the 
application not being an application in ase- 
cation of a original mortgage-decree , the in* 
termediate application did not save limitation. 
(HichardSi C. J. and Banerjit J ' .) MAHOilED 
IliTIFAT HUSAIN V. ALIM-UN -NTSSA, 

40 All. 551=16 A. L. J. 437=47 I. C 361. j 

Arts. 181 and ‘Mortgage decree \ 

before new 0 P. Code— Application for order I 
absolute undef new C. P. Code Right to apply 

accrues. 

^Vhere preliminary decree for sale wa.s 
passed before the C. P* Code of 1908 and i 
applications for order absolute were made in 
time till 1909 when the C. P- Code of 190S ' 
came into force. Held. On an application j 
under 0 34. R 4. taada on 2 -12—1909 that 
though O. XXXIV. R- 4, of the 0. P- Code 
rendered an application necessary to make , 
the decree absolute for sale, Art. 131 of the 
Lim Act did not govern the case the right so 
to apply not having accraed to ptS. till the 
new C. P.Goda conferred it upon him in 1909 
{Batchelcr. A.C. J. and Kemp. J) NaeasInQ 
RAO V BANBU. 42 Bom. 309= 

20 Bom L R. 481=46 I.C. 107. 

— Art. 181 —Mortgage suit — Prelimi- 
nary decree— Application for dual decree govern- 
ed by Art iSi. /See C- P. 0ODS,0. 34 Rr. 
4 and 5 40. All. 203 


• Art. 181— Mortgage, suit for sale— 

Decree passed by High Court on appeal — Ap. 
plication for decree absolute — “Liimitation. See 
0 P. CODS, 0. 34, Hr 84 AND, 6. 

16A.L.J.85 

— island 182- Preliminary ds^ 

creeajiernew Code of Civil Proeeduye— Appli- 
cation for final decree — Limitation— ZiiTJiita- 
tion Act, Arts. iSira^id l82-ApplicabilUy. 

Art, 181. and not art 182 of the limitation 
Aefc applies to an application under 0 34, B. 6 
f2) of the Code of Civil Procedure lor a final 
decree in which the preliminary decree was 
passed after the passing of the present Coda of 
Civil Procedure. (Oldfield and KrisJsrmi, JJ*,) 
PATrCABIBAMA NAIDtT v. SUBARAMANIA ' 
CHBTTI. 7 L, W. 438=45 1. C. 76 | 


iSi—BBsUiuiicn application fo7' 

— -Limitation-- Starting point. 


" 3Cime he^ns to run againgt the party claim- 
ing re-ttitution. from the date when the final 
. r^bnooxioeinont - Is made in the proceedings 
- te^t the properiety; of the decree 

3t order ai the lower Court. {Moolccrjee and 
BBochsroft, JJ ) Atul Chandra .Sixwh 
KUNJA EDHAai SINGHA., j 

. 37 a L: 461-43 I* C. 775 . 


I Art. ISlExpl. i— Joint decree against 

several persons -Ap, eal by two out of such — 
Appeal dismissed with costs— Execution of 
decree — Limitation - No further application 
unthin three years- 

S. obtained a decree for possession and costs 
against K. D, and certain other persons jointly. 
Out of these defts. K. and D appealed to the 
High Court and their appeal was dismissed 
with costs. D. held a decree against 3 and in 
eseoution thereof he attached the decree in 
favour of 3. against himself and his co- 
judgment debtors. D. executed the decree 
from time to time and realised various sums, 
and eventually it was held that the first Court’s 
decree had *been satisfied. S had applied for 
the execution of the decree for the costs obtained 
in the High Court in 1907. In the interval S, 
bad been adjudicated an insolvent and the 
Official Assignee transferred the decree in 
favour of S. to M M applied for execution on 
foot of the High Court’s decree. Held, that the . 
application was time barred having bean made 
more than three years from 1907. [Richards, 
C. J. and Banner jea. J.) OHULam MuhI-UD- 
DiN v. Hambar Singh. 40 Ail. 206= 

16 A. L. J. 109=46 I. G. 699, 

— Art. 182— Application in accordance 

with the liiw^Decree against a taluikdav’— 
Application to execute the decree— Application 
net accompanied by certificate of managing 
office as required by S. 29 (E) (3) of Guzerat 
Talukdars Act (Bom. Act VI of 1888) — AJajcZw- 
sion of time fram date of decree to date of 
ap^’ication for certificate. 

A decree for instalments was passed against 
a Talukdar on the 16th Sept. 19I0 with the 
proviso that on failure to pay any one instal- 
ment in time, the whole amount of the decree 
became payable at once, The first instalment 
which was payable on let Apeii 1911 was not 
paid. An application to execute the decree was 
made on the 1st April l9ll but as it was not 
accompanied by a certificate from the manag- 
ing officer under S. 29 (E) of the Gujarat 
Talukdars Act it was rejected on the I5th June 
1914, The certificate was applied for in August 
1914. A second application to execute the 
decree was made on the 23th February 1916. 
Both lower Courts rejected the application as 
being time-barred. On appeal : — 

Held, allowing the appeal, that the applica- 
tion of 19 id was in time, as by virtue of sub. 3. 

S of 8; 29 E of the Gujarat Taluadar^s Act the 
applicant was entitled to exclude the time from 
Ifith' September 1910 (the date of the decree) to 
August 1914,, the date of the due submiasipn . ' 
of the decretal 'claim to the managing officer,': 
which was the date for the application of the 
certificate. ^ ^ \ ' 

But the Court difiered as to whether ' ap . 
pea! ought to be allowed aparf from S. 39 (3) 

of the Gujarat Talukdar.5' Act, Shah, J , hold- 
ing that it ought a.s the application of 1914 was 

ia a<joor dance with law" within the 'meaning 
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of Arfc. 182 of the Lim. Aot that no certificate 
of the managing officer under b. 29 E (1) of 
the Gujarat Talukdara, Act was produced and 
Marten, J. being of a contrary opinion. 

Semblc, Per Marten, J. That the application 
of was not tuade to the “ proper Court” 
as diflned in Explanation II to Art. 189 of the 
Lim. Aot as at its date it was the duty of no 
Court to execute the decree or order there 
having been no certificate from the managing 
officer. [Shall Marten JJ>) HarGOVIND v. 
NAJA SUEA. 20 Bom. L. R 872=A7 I. C. 726. 

— Art 182 — Execution Application^- Fresh 

—Filing oj supple mental list oj properties to 
be attached not mentioned in prior application 
^Continuation of the old application. 

Where on an application for execution of a 
decree made in accordance with law, execu- 
tion cannot be sucoeBafully tiken against the 
properly specified in the application by reason 
of causes for which the decree- holder is in no 
.way responsible he should uot be confined to 
the properties first specified, but it is open to 
him to ask the Court to proceed against other 
properties specified in his further supplement- 
ary list, [Teuton aiid Cuming JJ.) MOHINI 
Mohan Baekar u. navadwip Chandra 
Biswas. I* c. 9il. 

—Art. 182— Execution —Step in -aid— 

Application for transfer of decree to another 
court— Certified copy of decree not filed— 
Application if a step in aid See (1917) DIG- 
COL. 816 ; GURPBN CHETTY V. ANA MAHA- 
LINGAM. 11 Bur. L. T, 116=: 

42 I. C. 100. 

— .H — 182 '^Eestziution — Application 
fer— Limit 

An application for restitution under S. 114 
of the C P. Code, is an application for execu- 
tion of a decree within the meaning of Art 
182, Sch. I of the Lim, Act 28 Cal. 118, 11 
All, 372, 30 I. G, 680, 8 Bur L, T. 365 dist. 
{Rattigant C.'J and Le Bossignol, J,) RAM 
Singh v. Sham peeshad 

67 P. R. 1918=15 P, li. R 1918= 
36 P. W. R. 1918=441. C 301. 

-—"——Art 182 (1) [7) -Instalment decree-^ 
Whole amount becoming due on failure to pa^ 
in&ialmeni when second one became due-^No 
payment of instalment^ Execution after five 
years of due daie^ 

. A decree was passed in 1909, which made 
the decretal amount. Re 860 payable by 
annual instalments and provided that in case 
; of failure to pay any one -iijatalment within 
the period fixed or until the period of next 
.inataiment< theplS* should recover .in one 
-■sum the whole amount due at that time The 
'■ first instalment became due on 6-6- 1910. It 
was not paid at sdl ; nor was any other instal- 
ment ^Tha-^ecteO'^oldet bavipg appUs^, 

' 0)4 to exsoute 4K»'whole'd6oJ?ee. ' 
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LIMITATION ACT, ART, 182 (5). 

Beld, that the execution was barred by 
limitation, the decree holder not having ap- 
plied to execute the decree within three 
years of the first default [Beaman mid 
Beaton, JJ ) RAIOHAND MOTICHAND GUJAE 
V. Dhondo Laxdman BAUEE 

20 Bom- L. R. 773=47 I. C. 31S. 

Art. 182 (2)' — Decree— Modification 

by High Court in revision — Limitation for 
execution — Starting point. See (1917) DIG 
Col. 817 ; GDEUPADA HALDAK V. TAEICK 
Beosan Ray. 

22 C. W. N 188=44 I. C. 141. 

— Art. 182 (2) — Execution— Where 

there has been ajj appeal meaning of — Appeal 
a.gamsi order on an application to set aside the 
decreCi effect of. 

The words ^‘where there has been an appeal” 
in clause 2 of the last column of Art. 1S2 of 
the First Schedule to the Lim Act, mean 
where there has been an appeal against a 
decree in the suit and cannot be beld to in- 
clude an appeal against an order made on an 
application to set aside that decree. (CJmiziert 
G.J and Sharfuddin/j .) RAI BbiJEAJ v. 
NAURATANLAL. 3 Pat- L. J 119= 

44 I. C 578. 

Art 182 C^)— Review hf judgment— 

Mining of —Application for rehearing of suit- 
Dismissal for default. 

01. (3) of Art. 182 of the Lim. Aot does not 
apply where an application for the re^hearing 
or review has been dismissed. The intention of 
the Legislature was to allow further time to u 
holder of a decree or order for costs where 
there has been an application for review %vhioh 
has been heard and a fresh decision has been 
pronounced not to allow further time where aa 
application for re hearing or review has been 
put forward on untenable grounds, and has 
consequently been rejected or dismissed. 

Qmere : — Whether the words “review of 
judgment^’ in clausa 3 of Art 182 of the Lim 
Aot cover an application for rehearing of a suit 
dismissed for default. (Ghamier., C J. and 
Skarfuddin, D RAI BEIJEAJ v NAUEATAN 
LAL. 3 Pat L. J. 119=44 I. C, 675, 

——Art 182 (5) — Application in accord- 

ance with law— Non compliance with the rc- 
gdirements of O Rt.II mid i7 (2), G. P. 
Code— Formal defects. 

An application for execution rejected under 
0 21. E. 17 (2>of theC. P. Code on the 
ground that it did not specify correctly the 
particulars required to be specified therein by 
R T1 of that order, is not an application in 
accordance with law or a step in-aid of execu- 
tion taken in ;aocordance with law within th 
meaning of Art 182 of Sch I of the Lira. 
Act. [iUohdrdson and Beachcrofi, JJ.) ISH AN 

Chanpba bxtlal Chandra > , 
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LIMITATION ACT, ART. 182 .5, 

Art. 182, cl. b—Aiip^krJ.io7: in occcrd' 

iLiih lu'i—Stei) hi cid cf cx€C-<iicK—_ 
ApiiHc tior. eiecuiio’u foy pc-in£-'-. cui o] 
r-iOMti} (Unosil hi couyi bv ctier-f ih‘’ ,‘idg^ 
in£:ht 'd>.b:orc, ij rne i-i ez-eMion or in yid r 7' 
tT.eaciion— Aaplicoiv-'i vo tz-?cy_:x,n praping 
for some relief — GrcMtcf — jndch.c.t debtors 
right iO 'piesi l-C/i right of decree -hoLdi^r to 
reiief so Long c>: carder grooming it suisisis— 
Estci}pel--B.es judicata. 

An application for payment out of money in 
court in execution is an application for a step 
in aid of execution witHin the meaning of Gl 
5 of Art. 132 of the Limitation Act. 

Where in executi'’-‘n of a revised decree in a 
suit for sale on a mortgage against the mem- 
bers of a family plainciff applied for and 
obtained an order alter notice directing the 
payment to her towards the partial satisfac- 
tion of the decree amount or a sum of Rs. 500 
depodifced in court by Bin defendant in the 
suit in pursuance of an. order directing him to 
do so as a condition of the original ex parte 
decree against him being set aside: and the 
said sum of Rs. oOO was paid oui to plaintin 
m her said application, held, 

(1) That, as an order of the court v/a.s 
necessary to make the sum of Rs. 500 avail- 
able for payment towards the decree amount, 
the application was one in execution of the 
decree itself and gave plaintifi a fresh Stirling 
point under Cl. 5 of .Art. IS’2 of the Limi- 
tation Act 

(2) That in the face of the order graufeine 
plfi‘s application it was not open to defts 
to contend that the decree did not direct pay- 
ment of monuy towards the decree amount 
decree in general and that the application for 
such relief was therefore one not in accordance 
with law within the meaning of Art, 1S2. 

a'ld Krishnan, JJ.) X'HANGI SHETTI- 
THI c, DUJA SHETTITBI, 

35 M. L J, 573=24 M. L. T. 483= 
8 L W, 819={1918) M W.N, 748=43 I,C. 226. 

Art- 182 5 }— Application apeard- I 

ance mith la>w--Erior opplication complying 
with provisions of t}i6 Oode'—Time given for 
filing decree Non-compliance— Suhsegiient 
application — Lirmiaiion. 

An application for execution of Sr decree was . 
made on 1st March 1916, but copy of the ; 
decree was not filed along with it-. It however f 
ialfiUed all the requirements of O. ZXL R. : 
.11 of the C. P. Code. Tima was given by tha 1 
Court for filing the copy 01 tha decree but it , 
was not filed whereupon the application was 
struck on. Another application was -filed 
within three years of tha previous application. 
JHhtd, that the application when filed having 
complied with ail the requiremant-s of 0. XXI. 1 
K. 11, was an apphe.-ttion in accordance with 1 
■'law and saved limitation. {Richards, 0. J. j 
Raunerjea- L) JEIaGRUN.ANI>AN LAL v t 
SiiiGH. 40 AU- A. U 87= ’ 

■ ' , 43LC, 911. 


LIMITATION ACT, ART. 1S2. 

Art. 182 (5) — Airplicatiun m accord- 

a>ict: with, law-— Execution — Applicaiio?i wUh- 
Old .-Escribing judgment. dtbtor as guardian 
, of ynmor. 

A mortgage-decree was obtained against a 
' number of persons, one of whom was a minor 

■ hi.s guardian being one of the adult defts. In 
an application for execution of the decree in 

; which all the defts, were named, the minor 
; and hia guardian were not described as such: 

' Held, that the anplication was ona.in accord- 
; ance with law within the meuning of Art 182 
j of the Lim. Act [Richards C. J. and Banner- 
\Jea,J.} RAM LakhAN DAS v. SHANKER 
bINGH. 43 1. C. 519. 

——Art. 182 (5)— Decree Application 
I for execution— Application in accordance with 
j law— Properties not specified in list furnished 
j under 0. SI R 13 not liable to be proceeded 
I against in execution — Riling of a fresh list of 
; properties— Continuation of original applioa- 
; tion. See C. P. CODE 0,21 Re. 17 (2) AND 
I IS, 22C-W. R.540, 

! A?t 182 (5 ^ — Execution application'— 

! Amatnt of costs siat ed under heading {g) but 

■ 7tot -under headi’^ig (h) of sub-rule of O. 2i, 

; E. li — Applicant reguired to file certified 
tcpg under sub rule S — Failure to comply — 
Whether failure renders ap'plicatiim not in 
accordance with law and not sufficient to save 
I hmiiation. 

' Where a suit was decreed by the Munsif on 
I 30-1 1911 the appeal disposed of by the High 
I Court on 15-5-1914, and the application for 
' execution was filed on 11-6-1917, the only 
I defects in the application when filed w'ere that 
I The amount of coats was stated under the 
heading (g) of sub-rule (2) of E 11, (). 21 
C. P Code, and not under heading [h) as it 
ought to have been. Under sub rule (3) of 
R. 11, the Court required the applicant to 
i produce a certified copy of the High Court 
aecree within 15 days, and on his failure toi 
comply, the application was rejected. 

Held, that the failure to state the amount 
of costs under sub-heading {h} was not a 
serious' deiect, and that tue application was in 
accordance with law' at the time it was made 
and therefore sufficient to save limitation. 

-c allure to produce the certified copy did" not 
render the application not in accordance with 
law. 

The question whether an application for 
execution is in accordance with law or not 
must be determined with regard to what the 
law requires to be done at the time when the. 
application ie made, and in order to ascertain 
wbether the application is in accordance with 
law. it is nob iru possible uo consider what the 
law quires to fcedono after the application 
hfetB fce'en madg. . The mtenliiba of-eub^puld (2) 



746 


745 OF INDIAN 

LIMITATION ACT, ART. 182. 

rule 17 is to relax the law in favour of the 
decree holder {Chapmciu CLud B< c, JJ) AUJUN 
InAIK 1. LaKHAN. 5 Pa.t. L. W. 205. 

— Art. 182 -(5) — Exc-cuiion oj decree— 

Step in aid — Applicatioji to reject objections to 
ike execution oj decree. 

An application to the Court executing a 
decree asking that certain objections to the 
execution of the decree be dismissed is a step- 
in aid of execution and saves the bar of 
limitation. {Tudball and A Baoof, J/.jTAZIM- 
UN'NISSA BlBI V. NAJJU. 

50 All 668=16 A. L. 0. 705. 

=48 I. C. 38. 

"-—Art. 182 (5)— Payment of portion of 
decretal amount — Limitation — Fresh starting 
point. See LlM. ACT, S. 20 AND aet. 182 (5). 

45 I. C 903. 

— Art. 182 (5 ) — Step in aid ^-^Applica- 

tion to transfer decree for ezeeutio7i> to the 
Court of a Is^ativc State— Existe7ice of re- 
eiprccity— Effect of . 

An application made to a British Indian 
Court to transfer its decree for execution to 
the Court of a Native State between whom and 
the British Covernment there exists an agree- 
' ment to execute each other’s dacreea, is a step- 
in-aid of execution within Art. 182 of the Lim. 
Act. {Hea7na7i> a'^id JJ ) JANAHDAN v, 

NARAYAN. 42 Bom 420^-^20 Bom. L R- 421, 

= 1/6 I. C- S6. 

Art, 182 (5) — S^ap-in-aid of execution 

■— ProceBS-feCi payment of, whether step-in-aid 
of execution. See (1917) DiQ. COL. 816 ; 
Manna Lal p. Sardar Singh. 

20 0. C. 332=43 I. C 342 

Art. 182 (5) and {Q)— Step-in aid of 

executio7i— Belief not granted by the ^ decree— 
Application for— Not an application in abcord- i 
ance with law ^ 

An application for execution ofa decree which 
prays for a relief not granted by the decree, is 
not an application in accordance with law 
and cannot be treated as a '‘Step in-aid cf 
execution” so as to save the bar of limitation 

Where no personal decree is passed in^ a 
mortgage suit an application in execution 
praying for the attachment of non- mortgaged 
properties is not covered by clausefl (6) and t6f 
of the Lim. Act [Seshagiri Iyer and BakmelL 
dJ,) HAMAKBlfSENA KADIRVBLDBAm 1) 

-Eastbbn Development Corporation, ltd 

43 I.C. 537 

’ , — -"«~Art. i62 ' iB)-Step4n -add— EiVi^tg list 
of witnesses by decree*holders 
On the application of a decree holder for exe- 
: cation- of his decree the judgments debtor put in 
. an bbiectipn an^the Court^^irfcted both parties 
./-jtu' a^dtlhV-- in iiu^'ort of th'eir re' 
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lower BURMA COURTS ACT. 

spective cises on a certain date. On that date 
the decree holder filed a list of his witnesses 
who were present in Court, and intimated to 
the Court that ho v/as ready to'proceed 
with his case 

Held, that the conduct of the decree-holder 
implied an application to the Court to take the 
evidence which he was prepared to adduce to 
repel the objection of the judgment-debtor 
and should be taken to be an application to 
the Court to take soma step-in-aid of execution 
[TeU7iGn and Newhoidd Jj.) BROJENDEA 
Kishobe Roy goudhury f.dil Muemmud 

S AEKAE . 

22 G. W. N- 1027=44 I. C. t)04. 

Ai’fc, 182 (6) — Date of issue of notice 

meanVig oj. 

The data of the issue of the notice in Act. 
182 cl. 6 of the Lim. Act means the date on 
which the notice actually issued from the office 
of the Court, that is to say, the date op which 
it is signed by the Sheristadar in the'name of 
the Court. (1917) Pat. 52 ref. (iioe tund 
Imam, J-J.) SHAIKH KhODA BUKSH v. BAHA- 
DUR ALI. (1918) Pat 130= 

3 Pat L, J. 285=4 Pat h W. 324= 
45 I. C. 203. 

Art. 182 {6)-~Execution --Dale of 

issue of notice— Time runs from date of order 
by Court to issua notice. See LlM. ACT. Sh. 7 
AND lo2 (0) 16 A. L. J. 633. 

— — — Art, 182 {%) '-'Limitation — Starting 
pohii. 

Under Art, 182 claused of the Lim. Act, 
time runs from the date on which the notice 
was issued, and not from the date on which 
the order issuing the notice was passed. 
{Beaman and Heaton, JJ.) N ILK A NTH 
Laxman JOBHI V Rageo Nahadu Pavale 
42 Bom. 553=20 Bora. L R. 381= 
43 I. C 559. 

Art. 132 (7)— Mesne profits, ascertain- 
ment of — Deciee directing execution — Time 
when begins to run. 

In a suit for redemption of a mortgage 
where the decree directs the mesne profits due 
to the mortgagor to be ascertained in the 
execution department, time begins to run. 
when the profits are bo ascertained. 25 All 385 
foil {Eichaxds C. J ond Ba^ierjea, J.) Hae- 
SIIs^GH das V. DBBI PRASAD. 40 All, 211= 
16 A. L, J. 68=43 L C. S32, 

LIQUIDATOR — Offioial , Liquidator-— position 
of— Officer of Court and not agent of the 
bank; OFFICIAL LIQUIDATOR. 

47 L C. 132. 

LOWRR BURMA COURTS ACT, iYI OP 19C0) 
S. 12~-Gnminai trial- by single Judge of Chief 
Oburf- — Misdirection to jury —New trial if 
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can be ordered by chief courfe'~ Cr, P. Code 
S3, 423 and 439— "Power to go into evidence 
See (m7i DIG. COL, 835 ; THEIN MYIN 
EliPESOE. 10 Bur. L. T. 123= 

42 I. C. 161=9 Cr. L. R. 516. 

LUNACY ACT, (lY OF 1912) Ss. 3 (11). 62 

and 6Z—Belative\ jnsaning of — ^ TEi/c’s 
hrollicft if competent to vioko application for 
inquisition urider S- 62. 

The brother of the wife is related by inar- 
riage to the husband of his sister and is. 
therefore^ a relative'' within the meaning of 
S, 3 (11) of the Lunacy Act and is competent 
to xnafee an application for inquisition under 
S. 62 of the Act. A narrow construction should 
not be placed upon the term "relative ” as 
defined in S. 3 (11) of the Lunacy Act, {Mooker- 
fee mid BeacJzcrojt, JJ.) MONI LAL SEAL v. 
KBPAL CHAt^DSA Pal. 

22 C W. N. 547=27 G. L. i 2C5 = 
43 I C. 511 

S 61 — Applicahilitjf of, to casez^ out- 

Fresidency Towns. 

S. 6l of the Lunacy Act, and the rules 
framed thareander are applicable only to oases 
in Presidency Towns, and in the absence of 
rules applicable to eases outside the Presidency 
Towns those rules can be made applicable to 
snob oases also (Mookerfee and Beackcroft, ^ 
JJ.) MONI LaL seal V. l^BFAL OHANDEA ; 
Pal. 22 C. W. N 547=27 C. L J. 2CS= j 

43 L C 511. ! 

S 62— Proceedings under— C. P Code 

—Applicability of the proviBisons of. See 0. 
P. CODE, 8. m . 27 C. L . J. 206= 

43I.C. 511. 


' the Collector under 3 38 of the Madras Court 
of Wards Act (I of 1903) are subject to two pe- 
nalties mentioned in S. 41 of the Act. The first 
penalty vie., the cessation of interest, is final 
and the claimant can only prosecute his legal 
remedies for the amount already accrued due 
1 to him. The second penalty, vie., that the 
; iinnotified claim shall not be paid until after 
i the discharge cr satisfaction of the notified 
1 claims, must be construed in a restrictive 
I sense. In the case of secured creditors who 
j have not notified it only prohibits payments 
I to them by the Court of Wards out of the un-' 
incumber^ funds at its disposal and does not 
prohibit the realization of the security and 
the satisfaction of the secured creditor’s claim 
i out of the proceeds. The prohibition of pay* 
j mens is directed only to the Court of Wards 
i and does not extend to Courts and Collectors 
1 executing decrees even during the continuance 
1 of the euparintendenoe of the Court of Wards. 
1(1911) 1 M. W.N. 75 dist. {Wallis, C. J. 

I Kunmraejjxcnii Setsiri and Bakewell, J J.) 

' Srinivasa Ranga Rao v. Sundaearaja 
RAO- 41 Mad 503=34 M. L. J 454= 

23 M. L. T. 127=7 L W. 206= 
44 I. C. 15. 


MAD, DT. MUNICIPALITIES ACT (lY OF 

18S4), Ss 21 and 27 — PoweTs of MunieipUties 
— Bona fide exercise of powers — Discretion 
exercised hy Municipal Ccnincil — Buhs for 
the interference of courts. 

A Municipal Council under the Dt. Munici 
I palities Act is a Corporation with power to 
contract and to do all things necessary for the 
I purposes of its constitution, the Municipal 
I fund being held by it for the purposes of the 
i Act. 


MADRAS CITIf MUNICIPAL ACT (III of 
1904) jSs. 129.145 and 148 - Covenant by lessee 
to pay taxes on buildings and by lessor to pay 
quit resnt— So{rarate tax on buildings and 
* lands —Diability of leasee to pay. See 
LESSOR ANBXesSEE 43 I. C, 634 

► — Ss. 282 and 420— mth infloqu- 

■}mhU maierials^Oonstruction of— Offence, 

It is unlawful under the Madras City 
Hunicipal Act (1904) for any one to . oons cruet 
or allow to exist an. infiammable pandai, 
without the written permission of the Pre- 
sident of the Muniolpality. {Sadasiva 

Napier, JJ.) EilPBROE t’- 8. VasalA- 
OHABIAS. 42 Mad. 7=24 M. L. T 180= 
S L. W, 581=47 1. C. 672=19 Cr. h. 3 S48. 

MADRAS COURT OF WARDS ACT (I of 

r; 41- Gomifuciim of-DnmUfied<Jmnt, 

-^Cessation'" of inieresi-^Br&hiBUion of payment 
f ^Secured criditoTi: r^hf of ^ 

'v-Bereons having peboaiai^ 

•Wd finder, the the OvUit 

-olaime to 


The Court will not interfere with the 
operations of a Municipal Council if they are 
withio its authorisation and the Council acts 
bona f^. It is the best Judge not only of 
what is most conducive to its - own interest 
blit also of what is proper and fitting as 
regards third parties and it will be left un- 
checked tq take or not to take lands, [Oldfield 
J.) N. R. KeISHNASWAMI IYEE In re, 

35 H.L.J. 251=48 1. C, 128. 

53— Pro/isssionisz tax, levy of — 
Catrying mi business, within iJie Municipality, 
what constit-Uks-r-Qjiestion of fact. 

The plfis the Clan Line Steamers. Ltd., were 
an inoorporated Company having their regie* 
tered ofi6.ee and head place of business in 
Glasgow. They' owned a line of steamers whioh 
plied . between English ports and the 
caliing among other places at iMadras and, at ' 
Cocanada in the Godavari District The agents 
for the ' 013,11 Line’ in Madras were Messrs* . 
Gordon Woodrofie & Co. Under aix arrahge- 
meht with Gordon . Wqodrofie & Cc^ Messrs. 
Ripley uf.Opeai^a 
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oommissioa, The defendants were ibe Munici^ 
pal Council of Cooanada, a District Municipa- 
lity constituted under the Madras District 
Municipalities Act of Under S. 53 of the 

Act the defts. levied a profession tax on the 
plfis. on the ground that the latter carried on 
business as a company and as shipowners 
within the IVlunicipahty. Theplffs paid the tax 
under protest and sued to recover the same. 
The facts found at tiie trial were these: 
Cooanada was mostly an exporting sea- port 
and hardly any cargo was discharged there. If 
by chance any cargo did go to Gocanada it was 
discharged from the Gian ships into lighters 
provided by the holders of the bills of lading. 
Ripley & Co., did not handle the cargo 
though they might occasionally collect freight 
and transmit it to Gordon Woodrofie & Co. 
In the matter of booking space in the out-going 
ships for cargo to bo embarked at Gocanada, 
Messrs Ripley & Co., had no controllmg voice 
but could act only v/ith the previous 
authorisation of Gordon Woodroffe & Co 
Most of the arrangements for shipment from 
Gocanada were made by the Gocanada 
merchants with Gordon Woodro0e Go , 
either directly or through shipping brokers at 
Madras- Sometimes the Gocanada shippers 
applied to Ripley Co., .to get them spice 
on the clan ships and their applications were 
forwarded to Gordon Woodrohe ^ Co., who 
generally sent what was called an engagement 1 
form through Ripley & Go,, to the intend- | 
ing shippers. That form contained the i 
acceptance and completed the contract. If ’ 
time was short, Gordon WoodroSe & Co. | 
telegraphed to Ripley & Co., instructions, as 
to what amount of room was available for the 
proposed shipper. On receiving the authorisa- 
tion, Ripley Co., issued a shipping order to 
the shipper who thereupon took the goods to 
the ship and obtained the mate’s receipt and 
in duecoUTHO a bill of lading signed by Ripley 
& Co , for the master. If the goods put on 
hoard were in a slightly damaged condition 
the shippers obtained clean bills of lading on 
signing indemnity forms addreseed to Rjpley 
& Co. Ripley and Co. collected freight and 
disbursed the Clan ships, a large portion of 
the disbursements consisting in payments for 
stores supplied to the ship under contracts 
made by Gordon Woodrofie & Co. with the 
suppliers at Gocanada, Held, that the business 
of making shipping contracts for the Clan 
Line Steamers Ltd, with Gocanada meichanta 
was substantially carried on at Madras, that 
the activities of the plds. at Cooanada did not 
amount to a carrying on of bu.siness in . the 
said place within the meaning of the authori- 
ties and that the levy of profession tax by the 
defendants being illegal, the pigs, were entitl- 
ed to a. decree for the amount of the tax they 
had paid to the deiendkints. Oaseson- the subject 
reviewed- iC.oiim iroiter, ORAN . LINE 
iTEAMElBSi-LTI)., U^HUNIOIPAI/ COtJNOXXi 
OF WCAN4BA, Si If. Jf, 1A6~ 

■ $51, C, SOO. 


decisions 

I Mad. dt, mumicipalities act. s. 172 

— ; ’3s. 172 and 173 — Municipality — 

Misfeasance, liahility foy — Gravel negliqently 
thrown on piihlic rond, injury caused by 
— Damage caused by — Negligence of Ccntractcr 
I — Effect of. 

I Municipal Corporations in India are liable 
1 for acts of misfeasance. 

! It is the duty of Municipalities to lay and 
maintain roads so that the public may pass 
over them safely and they are not liable for 
the injuries resulting to the public through 
the negligent or improper performance of that 
duty. 

The liability of statutory bodies for negli- 
gence is not based on whether a profit is deriv- 
ed by the levy of a cess or toll from the public. 
The question whether it gives them an in- 
come over expenditure is not a criterion for 
j enforcing liability 

Municpalities in India do not act in the 
exercise of sovereign power or as agents of the 
State in paying or maintaining roads (1915) 
M W-N. 39dist, 

In the case of statutory bodies entrusted 
with the performance of public trusts, their 
liability cannot be shifted on to a contractor 
employed by them for a particular purpose. 
They may bargain with the contractor that he 
shall perform the duty and stipulate for an 
indemnity from him if it is not performed. 
But they are not thereby themselves relieved 
from liability to those injured by the failure 
to perform it. 

Per Seshagiri Iyer, J . — Municipal Councils 
in Madras are statutory bodies with very 
circumscribed powers and are not self-govern- 
ing in the sense th^t Municipal Corporations 
in England are Though they are not depart* 
ments of a Government their powers are deriv- 
ed from the Government and they are con- 
trolled by the provisions of the District Munici- 
palities Act. 

The public have a right to use the full 
breadth of a publio road and any obstruction 
to such use amounts to misfeasance. 

Per Napier, J. — S 173 of the Madras List. 

: Municipalities Act does not apply to the cage 
! of a contractor executing repairs to the road 
under the orders of a Municipal Council, The 
section ha.s le^rence to temporary obstnio- 
tioDS to the thoroughfare by erecting of pan- 
dais or arches by a private person and has 
nothing to do with the execution of repairs by 
the employers of the Municipality 

Queere . — Whether a publio body mn be 
liable, for mere noh-feasance. 

Whether the making of roads by the Govern-' 
ment is an act of sovereign power? {SesJiagiri 
Iyer and Napmu JJ.) The MUNICIPAL 
COUNCIL OF WI2AGAPATAM n. .WILLIAM 
ROSTSR. ‘ , 41 Mftd. aSSps: 

308 . 
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MiLB, M. MUNICIPALITIES ACT, S. 207. MADRAS ESTATES LAND ACT, S. i. 


— Ss. 207, 217, acd 2Gi- ^.--Frosec^iiio'/Z 

under 5. '26i A — WheUisr c ■.uacil hoiLnd to call 
on the accused to provide -aioveable }£ceptajcles 
Ui'fider S, 217 — Whether cGnstru.ction of latrine 
b7j then a condition precedent. 

A lIuDicipal Council ia not bound to call 
upon the accused to provide moveable recep- 
tacles under S 217 of the Dfc, Municipalicies 
Act before proceeding to taka action under 8. 
261 A. 

There is no duty imposed by the Act ou the | 
Municipal Council as a necessary condition 
precedent to the institution of the prosecution 
under S 26± A to have constructed the latrine 
themselves under S. 231 (1) [Sadasiva Iyer 
mid Spenc&i', JJ ) THE PUBLIC PEoBECU TOR 
V. Settiqiri Nabayai^a REDDI. 

35 M. L J 442=48 I. C. 164= 
19 Cv. L. J. 931. 

MAD ESTATES LAND ACT (! of 1908) S 3 


I Ciml O ourt— Jurisdiction of —Whether except 
j tio7i to S- 8 applies to Sub- Sec 1 and 2 of S. 8 
j ‘‘'Inaiyidar f* meaninq of. 

I Where the plff., one of the fractional share- 
I holders of the Melvaram right in an iuam 
L village acquired by gift the Kudivaram right 
in the whole village and he leased to the deft, 
certain lands in the village on lease, a suit for 
rent by the plfi. against the deft, would lie 
in the Revenue Court and not in tbe Civil 
Court. 

The expression “ the inamdar in the execp^ 
tion to S. 8 must be read in its strict sense as 
i equivalent only to the owner of the entire iu- 
I terest in the inam and the exception should be 
I treated as applicable only to Sub S 1 of 3. 8 
I [Oldfield and Sadasiva Iyer, JJ.) Rajachaki 
i i;. Manager tirumugooe Devasthanah. 

44 Mad. 724=34 M L J 4l9= 
{1918) M. W. N.St6= 
7L. W 568=45 I. G. 71 


(2) (d ; — Estate finditig that village is not — No 
jurisdiction to Revenue Gaurt to order detention 
of crops 

Where a Court finds that a village is not an 
estate within the meaning of S. 3 of the Mad. 
Efifc. Land Act, it has no jurisdiction to pass 
any order under the Est Land Act, e. p » with 
regard to the detention of the crops by a par- 
ticular party (Mr Asisuddm) SbIRAM SBIRAL 
Nayddu V. Sri RamuluNaidu 

43 I. C. so. 


Sb. 3 (1) and 40 (3j — Commutation 

of rent — Basis for fixing rent, what is— rent 
for 10 years, when to be, computed from 
Swamibogam Pattah— Rent agreed upon 

between parties— if parties can go behind 
same— Market pric^. See (1917) DiG. COL. 
829 ; SiVANUPANDIA THEVAR v. MeBNAK 
SHISUNDara Vinayaga 41 Mad. 109= 
34 M. L J, 139=6 L W. 412= 
43 I. C, 498. 


"S. 3— (1) (2) {d.)'-^G}wit in %nam of an 
. ■ agraheeram , ty an ancient^ Native Ruler— Fre- 
sumption as to rights conveyed — Agraharain 
ithtth&r an- estate— Right of agraharamdar to 
, ^ue ‘in CivU Courts-. 

There ia no presumption in law that in the 
absence of the inam grant, the grant of an 
. mam by a Native Ruler prior to British rule 
conveyed only the melwaiam (^oyai share of 
the Revenue). 

Retd, accordingly that a grant of an Agraha- 
ram in Inam made py a Reddi Ring of Kellore 
more than 400 years ago and recognised and 
confirmed by the British Government under S. 
15 of Madras Regulation XXXI of 1802 com 
veyed both the melvaram and kudivaram 
rights. 

Held further J that the agraharam was not an 
'estate* wishin 3. 3 (2) (d) of the ATad. Est. 

land Act and the Agraharamdar was entitled to 
; sue the tenants in ejectmeut in a Civil Court. 

. [Sir John Edge) SUBYANaEAYANA v. PaT- 
. A^A. 

41 Mad. 1942=25 M L T..30= 

: . . . 9 L. Iff. 126=23 G. W. N. 273- 

29 C/t. J. 153={191S) M. W N. 859= 

. y 48-1. 0. 689=45 1. A, 2(i9.{P, D.> 

^ . B . 3 Sub^Sec. 2 (a} S- 8 (1) and (S) 

phg imtndars.': 

Mudivc^api interest by gifi^ 


S. 3, (11) (a) — Rent — ‘Mathiri 

Kasavu‘ — ‘Sadalwar^ — Not illegal cess. 

‘ Mathiri KasamC and ’ Sadalwar’ are 
charges incidenfcial 10 the tenure of the land 
and payable with the rent. (Sadasiva Iyer 
and Bakewell, JJ ) PeayaG Doss JEB Vaeu 
V. Yenkama Naidu. (1918) M. W N. 

346=23 M. L. T. 137=44 1. G. 641. 

= Ss 3 (16) and 20 —Tmdcbeds meaning 

— Tankbeds capable of cuUk'ation — Rif;ht of 
landlord over. 

In using the expression tank- beds in S. 3 
(16) of the Madras Est. Land Act the Legisla- 
ture was alluding to such class of tank bads 
as are cultivable, f.e., as are capable of being 
, cultivated when the tank has become dry or 
when there is no water in the tank for certain 
years. 

Where tank-beds are capable of being 
cultivated or used in any such mauner, the 
rights of the landholders over them are not . 
affected by the enactment of S 20 of the Act, 
{Ahdvir Rahinaand BakemelkJJ^) BohUBWAMY 
U. YBNEATABEIAPPA RAO. 

' 47 l,c m: f 

' ‘S* ^—Land left waste - hy tmani - 

"A " 0 warantsysteni^Liahilii-y for rBiit' — 'Eocemp- 
.tion by Reason of cmdract cr custom— 

IFpst pf rmsonablem^ oj: cu^omN ; '' V ^ ' 
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MAD. ESTATES LAND ACT, S. 8. 

Held, in a case where the varam system 
of payment of rent was in vogue and the Und • 
lordcliimed rent for lands left uncultivated 
bythetentnt, the landlord was enticled to 
claim rent for land left uncultivated unless the 
tenants established (1) a contract or custom 
exempting them from payment of rent for 
lands allowed by them to be waste or (2) that 
the lands were so left waste without their 
fault. Per Sadasivaiyer, J.i — A custom to let 
lands lie waste (without regard to reasonable 
land without regard to good or bad seasons and 
existence or absence of facilities for irrigation) 
for indefinite periods at the tauant’s or ser- 
vants will and pleasure with absolute freedom 
from liability to payment of any rent is not a 
reasonable custom which can be recognised by 
any court. (Sadsivaiyar a'^id Spencer, JJ ) 
RAMASWAMI BERVAIG-'aRAM. V, ATHIVARAHA 
OHARIAR 23 M. L. T 18d= 

(1918) M. W H. 340=7 L. W- 471:= 
M I. C. 663, 

— 'Ss. 5, 125 and i'^2'-Sale in ex$cutwn 

of decree for rent — Encumbrances, extinguish- 
ment of. 

A sale in execution of a decree for rent in a 
Revenue Court passes the property to the 
purchaser free of all enoumbranoas except 
those specified in S,125 of the Mad, Est. Laud 
Act. (Phillips and Km or aswa mi Sastri, iff.) 
Panangtpalli SURANNA V. VENKATA- 
SUR'iANARAYANA, 35 W. JL 3.443= 

(1919) M W N. 28=48 I. C, 794. 

— Ss. 6 (2) Expl. 45, and 163- 'Bevemte 

Court — Jurisdiction of — Suit to recover rent— 
Byoii la'^id —Person in possessioti under legal 
right or as trespasser. 

UndTsr Ss. 45 and 163 of the Estates Land 
Act read with explanation to S. 6 ol. (9- the 
Revenue Court has jurisdiction to entertain a 
suit to recover rent against persons within an 
estate who occupy raiyati land whether as 
regular tenants or as trespassers. [Seshagiri 
Aiyar and Napier, JJ.) Kamuld Ammal v. 
ATHIEARI SANGLI 3UBBA PILLI. 

35 M.L J. 11=45 1.0.615. 

-S. 8 cl. (1) — Applipidoility — Merger 

Inamdar— Union of Kudivaram and melvaram 
interest — Effect — Inayndar under liability io 
pay ^ttubadi to ^amindca — -Occupancy right — 
InarndaNs right when tenant hrts none. 

Where am inamdar of a portion of melvaram 
. of an estate after the permanent settlement 
was found to own algo the Kudivaram interest 
in the land; held assuming the finding to be 
, oorcecfe chat A. 8 oh (Ij applied and the eSect 
of such union was that ocoupanoy right ceased 
to exist and there wA&only the Melyaram left 
: , Jn the land*hoider. . Thus tO' , whosoever the 
: land- holder thereafter lets, the land to. he 
comes In not as tenant of oopupancy right hut 
. '-as:* ryot of ryoti lan4 within il). The 
£aet that the inamdar has. to pay some- 

WAJ-M-- 2 - 


MAD, ESTATES LAND ACT, S, 13. 

thing by Way of rent to Zamindar cannot 
make his interest as lind-holder anything 
less thau “entire interest” within the mean- 
ing if S, 3 ci. (1) since the ryot has co pay rent 
to tho inamdar alone as land -holder.. 

The words “entira interests” were intended 
to exclude such interests as those of a mort 
gagee- 

The 3rd defendant who was admitted as a 
lesaee and was in possession at the date of 
the passing of che Act acquired ihe '^ocupauoy 
riiht therein under S. 6 of the Act. 

Napier, J . — The Tnamdars did never acquire 
the occupancy right in the land in the sense 
that they had a permanent right of occupancy. 
There IS no presumption that the occupancy 
right is in the inamdar where it is shown that 
the tenant had not acquired occupancy right. 
The true test is cultivation and wbara that 
is not shown the inamdar could not acquire 
the occupancy rights under the Act. 

The view of Miller, J. in 38 Mad. 843 diss, 
(Abdur Rahim and Napier, JJ.) DUDDAM- 
PtJDI VElNKATARArODD v. BiEKINA 
AUBBARAYUDD. 24 M. L. T- 376= 

(1918) M. W. N. 643=8 L. W. 699. 

S / 8(1) and (2) and exception— Ap- 
plicability lof exception to cl. 1 and 2 —‘In im- 
dar’ in exception, meaning of. See MAD. EST. 
land act, S. 3 (2) (d) . 

34M. L. J.419. 


Ss. 9, 163 and 153— Old waste --Suit 
by landlord to eject a non-occupanoy ryot — 
Eorum. See (1917) DIG. COL. 883 ; YblikA- 
PALLE VENKAYYA V. VENEATARAMAYYA 

33 M. L. J. 757=43 I C 711, 

S. 13 (3) — Improvement by tenants 
before the Act — Enhanced rents — Continued 
paiments fat' many years'll mplied agreement 
to pay. 

Lands in the occupation of ryots in the 
Karvetnagar estate had from time immemorial 
been -irrigated from wells sunk at their own 
expense on other land of the landholder The 
landholder was not charging rent for the sites 
of the wells though he might legally have done 
so and the ryots had been paying inoreassd 
garden rates from time immamorjal. On the 
question being raised that by virtue of S*. 16 
(3) of the Madras Estates Land Act the ryots 
were not in spite of any usage or contract to 
the contrary bound to continue to pay the 
increased garden rates as the wells wore 
iitiprovementa made at their sole expense. 

..Held, S. 13 (3) of the Estate Land Act 
would not afiect the liability to pay enhanced 
rents if the improvements were made before 
the Act I and if there had been a contract 
between the landlord and the tenant^ entered 
into before the passing of the Act, to pay at 
s^hratest.; ■ 
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HAD. EST[:ATES LAND ACT, S. 20- 

An implied contract of this nature may he | 
pr^unSd from a continued payment j 

MW her and Bake- 

lESKjaa * 555 ™ „ s 3 «=.S! I. C, «M j 

a 20— Tank-beds cultivable— Rigkt i 

of landlord over. See MAD. EST. LAND ACT, , 
Ss. 3 (16) and ‘-iO. j ^ gg^ j 

— — S 26 -Contraot not covered by— 
Objections t^Validity ' 

Bevenue Court to hear and adjudicate 

(1917) Did Col. 634= ; Sethurama aitax 

CAB ..SUPPIAE FILLY. 5 ^ i21- , 

33 M. L. a. 699=52 I. G. 951. 

g 2&—PrQ'per rate--Presii-mpUon of j 

^Loioer mte paid under coyitract with Land , 

holder if binding m successor— Decision bet wem j 

■previous Jialder and tenant as 

res judicata in suit against successor^ 


. MAD. ESTATES LAND ACT, S. 46. 

* for such a purpose being on the tenants. 
[Seshagiri Iyer and Napier, JJ ) KAlIULAM- 
MAL V. ATHIKART SANGALI SUBBA PILLAI, 
35 M. L. 3.11=45 1.0.615. 

-S. ifi— Commutation of rent— Duty 


of Collector— Appeal, forum. 

3 40 of the Mad. Est Land Act is distinct 
and imperative and where once the Collector 
finds that commutation should take place, he 
is bound to proceed to determine the money 
rent and the time for which the commutation 
‘ ahould have efiect The Collector is not 
entitled to dismiss the suit on the ground 
that it is not possible to determine the rate 
on the evidence available. An appeal lies to 
the Dt. Court against a decree of the Collector 
under S. lO of the Mad. Est Land Act only 
where the decree determines the sum to be 
paid as money rent or the time from which the 
commutation shall take efieot and not <^th^- 
wise. (» Butierworih.) PETBO KOIBOEYA 
PEABAD GOSAS’AMI V. AEJtJNA gg 


In a nmohilisft. a Jaisal rate was specially 
mentioned bat it appeared that 
been paying oyer a long period a lower rate 
called jamabandi rate. SeU, tbat altnough 
there was no presumption 
Estates Land Act as m S 11 of Act VIII o 
1865 yet tbe faisal rata should ordinarily be 
taken as the proper rate that could be lavi^ 
on the land. In the abaenoe of proo f of the 
existence of the grounds specified ^ ^■‘'1 

rffSe Madras Eet. Land Act at the date of , 
suit, any contract as to the lower rate with i 
■ the previous holder cannot be binding on the i 
auco^‘>r In respect of the right of enhance- 
ment tbe claim of a mittadar is peculiar to 
himself and prior mittadars are not persons 
under whom the successor claims litigatmg 
under the same title. Hence a decision as bet- 
ween the previous holder and tbe pin. as to the 
rate of rent is not res judicata as to tbe rate of j 
rent in a suit against the successor. {BaUwell ' 
atui PhillipSi JJA Kaeuppa Eayundan u. 
NAEAYANA CHBTTIAR- * 

11918) M. i88=2A M. L. T 35= 

7 L W. 376=45 1. G. 406. 

Sa. 26 Cl. (1) 46, 163 and % {2}— Grant 

hy Zemindar for cuUivatim—Jndefinii^ess as 
io area, and identity of land'—Validity of grant 
as against successors of -grantor, conditions— 
Onus of proof . . 

A grant to a person of tbe right for all time 
:to come of oultlvating whatever extent of land 
he likes and whatever be likes does not convey 
;’aheritable"right“ontha grantee.- And ware 
■ suob-a grant, is made by a Semindar, it is not 

' available against his ;sueo68SOEs, unless the 

-fisffint is one m^e for the, purpose mentioned, 

Land Act. the 


S 40 (2) and (Z)— Commutation of 

Consider aiions to he tahen into account 

inmaUng the determinatim-TmanCsfea that 

rents actually levied during decennial period 
were in excess cf ivhat was legally Duty 

of Court to consul cf—Maramut charges %f 
within the section, 

S. 40 of the Estates Land Act was intended 
to prove for somaching more than a mere 
arithmetical calculation of averages or appli- 
cation of a market price to commute grain 
rent into money. The Collector in determin- 
ing the rent to be paid is bound to consider and 
adjudicate on the ryots plea that the rents 
actually levied during the deoenmab peri^ 
were in excess of what vfas legally due to the 
landlord. 

Maramut charges are not rent in kind or 
otberwiDe with in the purview of S. 10 12) 
tbe Madras Estates Land Act. (Ayhng ana 
Phillips, J/.) PaYDI APPALA SUEYANABA- 
YANA V. TNCQANTI RAJAGOPALA RAO- 

35 M. L. il. SAi. 


— -Ss 45 and 463— Suit to recover rent 

against persons occupying ryoti land in an es- 
tate^ whether as tenants or as trespassers 
Suit maintainable in Bevenue Court, bee 
MADBAS ESTATES LAUD ACT SS. S i2) 
EXPN, BTC. 36Ifl. D. d. 11. 

-Ss. 46 (1), (3) aud i89— ‘Jurisdiction 


■ — OB. \ } A 

of Collector where no dispute as to rate oj rent-^ 
Jurisdiction of Collector to confer occupan^ 
rights on-one who is a fion -occupancy ryet^y 
Jurisdiction of Civil Oo 2 irt. 

If. there is no dispiute. about the rate of tent 
under ihd proviso to S, 46 il) of the Esi. 
Land Aot, there is nothing in S or m the 
-sch^uU^to the - Aec to confer - jurisdiction on 
the Court, tpAispose of 
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MAD. ESTATES LAND ACT, 3. IT, 

applications for setthment of rent or , , ust ' 
tlio jurisdiction of the Civil Court 

Under S 46 (3) of the said Act, the right 
to apply for a permanenb right of occupancy is 
conferred only on a non occupancy ryot and 
the power conferred on the Collector to execute 
an instrument conferring it is subject to the 
same limitation. If he purports to confer 
occupancy right, he aot^ ultra vires and the 
jurisdiction of the Civil Court is not ousted. 
{Wallis, G.J . and Sadasiva Aiyar, J.) MaDUBA 
DEVASTHANAM V KONDAMA NAIGKEN 

23 M. L. T. 352=47 I. C. 853. 

^Ss. 125 and 132 -Execution of decree 

for arrears of rent' — Annulment of incumbran- 
ces, except those specified in S. 125 of the Act. 
See Mad. Est. Land Act. ss. 5, 125 And 
132. 35 M. L J 4^3. j 

—SB, 132 and 125 — Execution of 
decree for arrears of rent Sale —Encumbrances 
extinguishment of except those specified in 3. 
Ii6. SoeUnD. EST. Land act 8s. 5 125 
AND 132. 35 M. L. 3. 443 | 

'S. 183 — Evidence of lettmg as privat'C 

IctVhd after July lQQ0~^Ad7yiissiibilit'ij of Ere- 
sump Aon— Rebuttal, 

In a suit for eiectment of a tenant the 
question was N 9 heth 0 r S. 135 of the Act per^ 
mitted only specific kinds of evidence to be 
adduced in proof of the allegation that certain 
land was the private land of the land holder. 


MAD. ESTATES LAND ACT, S. 192. 

go into complicated questions will not afiect 
the jurisdicfc’on of the Kevenue Court. (1910) 
M W. N 431 foil. [Spencer and Kumar asio ami 
Sastri' JJ.) VenkAta Ramayti v. CHAKKLI 
Vberaswami Qadu 41 Mad 554= 

23 M. L. T 251 -=(1913) M, W. N 327= 

7 L. W. 608=34 M. L J. 309= 
45 1. C. 471. 

" "" '“Ss. 192 and 205 — InterlocutoTy order 

oj Reyenue Court in a suit for rent — 
Jurisdiction oj the High Court to revise such 
order— Board of revenue powers of C. P. Code 
S- 115 , 0 22 72 3 — Dispute as to who is the 
proper legal representative— Duty of Court ta 
hiquire and decide. 

It is the High Court and not the Board of 
Revenue that has jurisdiction to interfere in 
revision with interlocutory orders of Revenue 
Courts in suit,s the final decree in which is 
appealable. C. K. P. 946 of 1918 digs. 

Per AylingJ . —S. 205 of the Mad. Est. Laud 
Act has application not to incidental orders in 
suits from the final decree in which the appeal 
lies, but to such proceedings as are specified as 
I non-appeaJable in part B of Sch- I to the Act, 
Nos. 12 to 20. 

I When there is a contest between rival claim- 
1 ants as to who is the proper legal representa* 
I tive of a deceased plfi. it is the duty of the 
Court under O 22, R 5 of the C. P. Code to 
enquire into the dispute and decide it on the 
i evidence which might be adduced by the 
I parties. An order summarily rejecting the 


Held, 3. 135 of the Estates Land Act does 
not exclude any evidence of letting as private 
land after July 1890. It is open to the land- 
lord to proauoe any other evidence which may 
be relevant to his parpose (1914) M. W. N 756 
foil. 86 Mad 168 di^^s, 

S. 185 clearly raised a presumption in 
favour of the deft but the question that has to 
be considered is whether the evidence which 
has been adduced by the plfi. is sufficient to I 
rebut the presumption. {Ahdur Rahim o0'id 
Oldjkld JJ.) APPA RAO V- KAVBRI. 

23 M. L. T. 484=(1918} M. W N. 171= 
7 L W. 271=44 I, C. 619. 

— g, 189— Jurisdiction of Collector in 

cases where there is no dispute as to rate of 
rent or to confer occupancy right on a non- 
occupancy raiyat, none. See MAD. EST. LAND 


«Sb. 189 and 77 — Jurisdiction of 

Bevenn^ OoUri—Adegatimts in the plai^ii -alom 
to he corWfdsred r 


/.When the allegations in the plaint bring 
the case with S. 77 o f the Estates Land Act 
the suit must be filed in the Revenue Court 
and the jurisdiction of the . Court will not 
depend- upon' any pleas the defendant m ight 
fact that the Court may have to 


claim of one of the pirties on the ground that 
the investigation of the claim would involve a 
prolonged enquiry is sustainable and will be 
set aside in revision by the High Court. 
{Ayling and Krishnan, JJ.) ParamaSWAMI 
AlYANGAR v ‘ ALAMU NACHIAR AMMAL. 

42 Mad. 76=35 M. L. J. 632=9 L, W. 26= 
(1919J M. W. N. 107. 

S. 192 — Suit in Revenue Court — 

Appeal to District Court— Order of that Court 
directing return of plaint for presentation to 
proper comd— Appeal to Bigh Court— C, P.0, 

0 43, R, 1 — Applicability to suits under 
Estates Land Act— Practice — Appeal under 
0. 43, B. 1, C. P. C., converted into revision 
under S, 115. 

0, 43, R, 1 of the Code of Civil Procedure. 
l90S which gives a right of appeal against an 
order passed under O. 7, Xi. lO thereof is 
inapplicable to suits filed in Revenue Courts 
under the Estates Land Act. 

Where in an appeal in a suit under the 
Estates Land Ant the District Court held that 
the suit Was not cognisable by the Revenue 
Court and directed the plaint to be presented 
to the proper court, held, that no appeal lay 
to the ■ High Court against the order of the , 
District Judge. 

Their lordships however treated the appeal 
as a Revision Petition under ,S. Il6 of th« 

1 Code. (Spanc^ cmd Saetri, LJf' 
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SiD. ESTATES LAND ACT. 6. 205. ; MAD. IRRIGATION CESS ACT, S. 1. 


VBKEATAeAUATYAE k. CEAKALI VIB^ 

SWAMI ^ ^ 309=23 M. L. T. 251= 

(1918) M.S.N. 327=7 L.W^S.8= 


1 power of appoinment vests by 3. 15 (3' in the 
1 Revenue officer in charge of ilie division; the 
I Dfc. Collector and Board of Eevenue have no 
' power to hear appeals from the action taken by 
I the Eevenue Officer or to set it aside. 


S 205— Scope of Section not apphca- 

ble to interlocutory orders m suits the final ^ 
decree in which is appealable but to such pro- 
oeeding as are specified as non appealable m 
nartBol Gobi to the Act Nos. 13 to 20 
s« Mad EST. land act and 20o^^ 

MADRAS FOREST ACT, (Y OF 1882) S. 26- 

Scape of- Saving of exishag riglm—Coavictwn 
mmui enquiry into rights alleged— Llegahty 

26 of the Mad. Forest Act does not era- 
power the Go-vernment to regulate the use y 
land which is dealt with in ohap. Ill to 
the detriment of any rights existing ‘“any 
individuals and communities. 42 I <24, 22 
mTt. 2U and 18 Cr. L. J. 996 foil. 

^here the residents of a village claim the 
ruhfe of pasturage and the tight to cut fuel, a 
cSviction under S 26 without any enquiry 
into these allegations is illegal. ^Abdur Eahim 
and Eapier. '/•/■) THATHA PIUDAI 2) 
EMPEBOB^ ^ I 5C4=.19 Cn L.. J. 600. 


KADE&S HEBED TARY YlLhAGE OFFICES 
ACI {111 OF 18£^5} Ss.21 and 13 -Village head‘ > 
mm- Creation of office of— Preferential claim 
' io offkeSuit to establish— Claim for emolu 
ments torongftiUy received — Jun^iction o/ 

■ Q%^ Pro^pri^tary Village Servi J 

CAB Aat, ^ 15 Svb Ss. 1 and 3 — Appointment by 
: Bevcnue Officer— Appeal to Collector or Board 

of Revenue if competi^it . 

The prohibition contained in 21 

ol ' the Hereditary Yillage Office’s Act 
against CivE Courts - considering or deciding 
any claim to sucsieed to hereditary village offices 
does not apply to a claim to be appointed to 
any of thuse offices on its crearion* as for 
instsances for new offices are created in pursu 
ance to S- h5 of the Proprietary .Estates 
Village Services Act on the regrouping or 
amalgamation of proprietary villages the Courts 
have jurisdiction to try such eUima. But 
claim for emoluments of the office is barred 
from the cognizance of a civil court. 

The office of Headman (Nattamaigar) though, 
formerly held by one man hj.s been in several 
cases in recent times held by two persons of 
whom one esercises the police and magisterial 
fuQGfcious. In such a case both the officials 
- can be oaided hcidman and when a person has 
td ho Belated for a new office created under, S 
15 of Act li of i894 from the famdm^ ot the 
lastholdeis of the abclished officas. the stdection 
may V famliy of the- Did 

Beyenuo officer qr from that of the police aiid 
officer. 

IE ft proprietor fails tc make an appointment 
ft« lectured hy 5. l5 U) of Act II of xm, the 


Per Napier, J . — It is not open to a man 
on the ground of his being eligible for 
the office to ask for a declaration that the 
person appointed is not a person quali- 
fied to hold the office 33 M. 2o8 Commented 
on. [SadaS'Wa Aiyar and Napiier J J ) Krisena- 
SWAMI NAIBU V. AKKULAMMAL. 

24 M. L. T. 489=9 L W. 90= 1919) 

M W N 29. 

madras irrigation cess act (YII of 

1865), S. 1— Lery of waiter cess -Exercise of 
riparian rights— Riparian lands — Right of 
Government to levy cess— Exeinp Hon— E 71 gage- 
ment for use of water ^ 

Lands which are not on the banks of a 
natural stream, e.g , which are half a mile 
distant from it, are not riparian hinds. A per- 
son who is not a riparian owner is liable to 
p y water cess to the Government for irrigat- 
ing his lands with water of a stream or 
river. 

Per Sadasiva Iyer, J,— Having regard to the 
customs and the necessities of a tropical 
agricultural country li*e India, Indian Courts 
should be liberal in recognising irrigation 
rights as natural rights of as strong a 
ch racter as any other, provided the lower 
riparian owners are not injured and the 0 qua>. 
lity and the w-de participation of the benefits 
of the natural stream are not interfered with 
to an unreasonable extent. In India riparian 
land must be confined to the land which is on 
the bank of the stream or which extends from 
that bank to a reasonable depth inland, A 
depth ot more than half a furlong would 
usually be unreasonable. The right of a 
riparian owner is not restricted to bfting up 
of water from a natural siream and carrying 
it at once to the Lnd, but extends to the 
temporacy storage of the water in wells before 
carrying it on to the irrigated lands. 

Governneent have no rigat to levy assess 
ment under the Oess Act from a person 
exercising riparian rights, whether the bed of 
the Btream whose water 1 s used by an inam- 
darora ISemindar to irrigate hia riparian 
lands bordering on a natural stream belongs 
wholly to the G<>verninent or partly to the 
Government and partly to the inamdar or 
Zemindar or wholly to the inamdar and the . 
Zemindar. . . 

Pox PMllipSi J. --Certain lands were, at the 
time of the inam settlement,, irrigated by a ^ 
^ank and wells unconnected with a river which " 
washaU amila'distant irom the lAnds ^Theae 
irrigation purees were, -taken into acoountior 
the purposes of enfranebisement and there was 
no agreement between the owner / of the land 
and the Inwn QsihxaiBsiojui): for iioiidoin from 
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MiD. LAHD ENCROACHMENT ACT, S, 3. 

water-tas Hdd, that the owner cxnuot claim 
the use of the river water by virtue of an 
implied agreement and is liable for water cess 
for its use. 3^. M.L.J, 141 ; 2i 0. W. N. 10 “9 ; 
40 Mad. S85 cons. {SrtdctsivcL Iyer aud Phillips^ 
JJ .) Emani Eakshminarasu V . Secretary 
OF STATE FOR INDIA. 35 M. L. J. 223“ 
23 M. L. T. 235=7 L W 1= 
43 I C. 113 

M40RA.S LAND ENCROACHMENT ACT (III 
OP 1905) S. S'— Levy of penal assessment — ■ 
Public having a right of way over a person’s 
private land — Pathway obstructed by owner 

Right of Govt to levy penal assessment. 
See (1917) DIG. COL. 841 ; ALAXJDIN SaheB 
1’. SECY. OF State. 

6 L. W. 436=45 I C. 30. 

--^S. ii— Eviction proceedingti undertime 

^( 5 (— Persons deeming themselves aggrieved 
Meomng of Lafid in possessio^i of 
tenant — Bvicimi proceedings u^ider Act in 
resvcc^' of -Snit hg laj9idlord for recovery of 
land from Secretory of Stn^e—Linii^ed'ion — 
Siartina point -General Law of LimitaUon— 
Applicaiimi— Scope of S. 14. 

In a suit to recover from the Secy, of State 
for India in Council a plot of land with 
damages for the demolition of a cattle-f^hed 
thereon a plff. claimed to be the owner of the 
suit plot and of the cattle-shed on it and 
alleged that while the plot was in the posses- 
sion of a person to whom he had leased it out 
he (tenant' wis wrongfully evicted therefrom 
and the cattle-shed on it demolished by deft, 
and his subordinates in pursuance of proceed- 
ings under the Mad. Land Encroachment Act 
It also appeared that though pLS, was not 
served with notice under the Act. he himself 
applied to the Sub-Cblleotor against the notice 
served on his tenant and subsequently sent a 
lawyer’s notice to the Collector against it, all 
before eviction. Held, that was a person 
deeming himself aggrieved by proceedings 
under the Act within the meaning of S. 14 of 
Madras Act III of 1905 and that the suit fell 
within the scope of S. 14 and was governed by 
the 6 months’ rule of limitation provided for 
by it and not by the general law of limita- 
tion' 

Per Krishna>n,*J, — S, 14 is wide enough _ to 
include a claim tor the recovery of possession. 

Though a person may not be a party to the 
' proceedings resulting m the order for eviction 
and therefore notafieoted by it, if his rights 
are subsequently invaded by the actual evic- 
tion i^lf he will be a person aggrieved by the 
7 eviction proceedings within the meaning of .8. 
14 iSpewer ' and Krishmnf fj,} The SeorE- 
' TART OF STATE POE INDIa v. SAMI CEET- 
TIAB. 36 M' L J. 410=8 L. W 432==^ 

y N. 676, 

mOjRAS PERMJLKENX SEOTLEHEHT RE- 
(XXY oi iaP02)--JE^et ^f-Land 


MAD. RENT RECOYERY ACT, S. it, 

held on military tenure — Pauliem — Issue of 
sanad Conversion into .^emiudaci tenure — 
Removal of restriction on alienation— Military 
service, abolition of. See HINDU L\W, IM- 
PARTIBLE Estate. 7 l. w. 36. 

; ‘Omission to issue sanad under — 

I Effect. See Land Tenure, Palayam. 

41 Mcid. 749. 

madras PROPRIETARY ESTATES 
YILLAOE SERYIGE ACT ill OP 1894) S. 

15— Office oi head-man —Appointment of the 
Revenue ofideer in charge of the division — 
No appeal to the Board or the Colleotor of 
Revenue See MADRAS HEREDiTABVVilLAGE 
Officer's act, Ss. 2i and 23. 

24 M. L. T. 489. 

MADRAS REGULATION (X of 1831) S. 2 — 

Scope of Sale of minor's ryotvaci property 
for arrears of revenue— Estate not under 
Court of Wards— Revenue Recovery Act. S. 59, 
inapplicability of. See Madras Revenue 
recovery act. ss. 59 and 63. 

45 I c. 696. 

MADRAS RENT RBGOYERY ACT (YlH 

OF 1895) S. 11 — Rates of rent— Oontract^ 
paramount to status and usage — nontracis 
hn plied from bare payment and acceptance 
of rent— Consideration for projnise to pay 
necessary. 

Under 8. 11 of the Madras Rent Recovery 
Act the rent payable by a tenant to his land- 
lord is determined primarily by contract 
which may be either express or implied. 
Failing such contract resort is had, when no 
settlement has taken place to local usage bub 
if such usage establishes a proper rent, 
either party may require resort to the warum 
customary in the village for the division of 
the crop.^ Failing proof of such customary 
warum, it is the GoUectoT’s duty to Sx the 
rent. All these latter methods however are 
I only applicable in cases where no contract is 
I proved. 

The expression ‘implied contract, in the 
section is an English term of art, and must 
be so construed : it involves the leg.M inoi^ 
dent of some consideration moving from the 
landlord, as that incident is understood in the 
English law. 

A number of tenants had for years paid rent 
at the rate of four fanams, which was the 
prevalent rate for dry lands. At various 
dates? having dug wells at their own expense* 

they took up gardens cultivation and were 

thereafter charged, and for, years paid rent at 
the rata of S fana ms prevailing fer wet lands. 
For fasli 1812 however they ref used- to accept 
pattahs at that raie. It. was found, m view 
o£ the long oontinuanoe of paymeabs at 8 
fanams rate, that there was an implied con- 
tract to goon paying that rate but that there' 
WM h0'0Dh»id$ratioa for the new promise » the 
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MSJ>- EEYEKDB RECOYERY act, S. 25. i 

land being elreedy held on a contract to pay t J 
fanams. 1 

Held thao the implied contract was not | 
legally enforceable and that the ryota were j 
entitled to pactihs at the old (4 fanams) rate. I 
(Z/Cwd ) RaJA JAGaVEERA v ALA j 

WAEASA ASAKl. 36 M. L. J. 49= 

23 C. W. N. 225=(1918j M W. N. 732, 
45 I. A 195 =48 1. C 907 (P. C ) 

HADRAS REYEBUE ESCOYEF.Y ACT (II 

OF i86i* S. 25~Sale fcr arrears of revenue-- 
Settmg aside—Fund—Cariibination among bid 
ders—Servke on registered pattadar and mt on 
real ctcner. 

An agreement between certain bidders before 
the sale that they would not bid against each 
other or that they would divide the property 
among themselves after the sale would not be 
a ground for setting aside the sale. 23 Mad, 
327 foil. 

Qteaero'.—lt fraud would be sufficient reason 
. to set aside a sale under Act 11 of I8d4. 

Per Oldfield, the real owner siffiec 

the registry tc stand in the nnme of another, 
he puts him forward as the ostensible owner 
and as between him and the Government the 
service upon the pattadar must be taken in 
law to he sufficient service upon the real ownor 
7 Mad. 405 foil. {Abdtir Rahim and Oldfiled, 
JJ f Manakasi YENEAPPA CHABI V. HoL- 
liAaTODI POMPANA GOWD. 

U M. I4. T. 297 =(1918) M. W. N. 494= 

7 JL. W- 372=35 1, C. 373 

- — — -Ss 37 A' 38 (4) ProYiso and 89— ( 

Madras BeguVaUon I aihd II of ISOS—Reveyiue j 
sede— 'Confirmation of by Deputy GolUctm — | 
Approryal 'by X)olleotof under S- S of Mad. | 
Begulation 7 of -'Oa‘}ieeUation of sale by j 
CoLlectbr on the direct-ion of the- Board of I 
Bemnue-^Suit ia set aside order a^id for posses* j 
sion'-^ltiniiuition. i 

Under the provisions of Madras Act II of i 
1864, the deltas, land was sold for arrears. of 
revenue and purchased by the plfi. A pecition 
under S 37 a of that Act to set aside the sale 
was dismissed, as also petition under S. 33 
(1)‘. These two orders were -passed by the 
Deputy Collector and his order of confirmation 
of sale was approved by the District Collector 
under S. 3 of the Madras Eega VII of 1838. 
By this confirmation the order of confirmation 
under S. 8S (2) of Act II of I8$4 became final. 
Later on, however, the Board of Bevenue 
directed the Collector to cancel the sale and he 
canceUsd it accordingly. In a suit by the 
aeft aside the order cancelling the sale ^ 
- and fat possession, instituted ■ more than six 
mbhtha after >hedate of the , order, Md that 
, the suit shodld be decreed. 

5?^ -) cancelling the sale though 

jifirpotting to he .- passed by the OoUeotor was 
.th^ordet, o{ of -ReT^nue . who; 

aU oidec under Act 


MAD. REVENUE RECOVERY ACT, S. 29. 

II of 1861. Ths power of general superin* 
tendence over Collectors given to the Board 
of Revenue by RegnUtions I and li of 1803, 
did not authorise the latter to direct the 
Collector to pass a special order contrary to 
what already he bad done. 

The order under 8. 38 (3) of the Revenue 
Recovery Act, having been passed by the 
Deputy Collector and confirmed by the Collector 
became a final order passed by the Collector 
within the meaning of 3. 38 (3) and neither 
he nor the Collector had power under the Act 
to pass any further order. The proviso to S. 38 
I does not give power to set aside a sale after it 
had been confirmed under the first part of the 
section. 

The order setting aside the sale was, in 
efiecs. a view of tne previous order confirm- 
ing the sale and was passed wholly without 
jurisdiction and not under any power con- 
firmed by the Act Consequently a suit to set 
aside the order need not be brought within the 
period prescribed by 3. 59 of Aot II of 1864. 
{Rhiilips and Krisknan, JJ.) SUNDARAM 
Iyengar v. Ramaswami Iyengar. 

31 Mad. 956=35 M- L. J. 177= 
23 M. L. T. 207=3 W 289=37 1. C. 692. 

S. 32— Applicability of, to sales under 

the Land Improvements Act S 7 (l) (o). See 
L\nd Improvements Loans act. 

33 M. L J. 336. 

Ss 39 and 63— Madras Bequlatimi X 

of 1831, S. 2^Saicof minor^s property for 
arrears of revenue — Suit to set aside sale — 
Omission to bring, effect of '-‘Regulation X of 
1831. applicability of. to ryoitoari estates of 
minors — Patta in mother's name, 

A sale of a minor’s property under the 
Madras Hevanu© Recovery Act is not a proceed- 
ing to which S. 59 of the Act is applicable so 
as to compel the aggrieved parties to sue with- 
in six months of the sale; S. 59 is inapplicable 
to cases protected by Regulation X of .1831, 

Regulation X of 1831 does not only ^ply to 
such estates of minors as are ordinarily taken 
charge of by the Court of Wards Ryotwari 
lands owned -by minors also come within the 
protection of the Regulations. 

Where the patta erroneously stands in the 
name of the minor’s mo' her, that fact does 
not preclude the minor from invoking the aid 
of Regulation X of 1831, 

Per Spencer, J . — S 2 of Regulation X of 
1831 iueludea the estates of minor-sole proprie- 
tors not under, the charge ' of the. Court' of 
Wards.' This section and the pre-amble to the 
kegulation and the. foot-note .to S, 20 - of 
Regulation V of 1804 make it clear that the 
prohibition extends to minors’ estate of- every 
.description not sub jeot to ) the jumdietiQn , of 
the. Court of Wards -The seouion doak not apply 
Id minor members .of a,:^m6Hindti Tfaihily 



766 


766 OF INDIAN DECISIONS 


M5D, REYENUE RECOYERY ACT, S. 59. 


MAHOMEDAN LAW. 


birth merely an undivided interest in the estate 
{Wnllis, C. J , Sadasiva Iyer and Spencer, JJ.) 
SAMINATHA AIYAEu, GOVINDASWAMI PADA' 
YACHI. 41 Mad. 733—34 M. L. J. 636:= 

(1918) M, W N 409=8 L. W- 37 = 
24 M. L. T. 72=46 I. C. 595 (F. B.) 

- — S, 59 — Revenue Sale— Confirmation 

and approval by Dy. Collector and Collector 
respectively'— Final—Subeequent cancellation 
of sale by Collector under orders of the Board 
of Revenue — Suit to set aside order and for 
' possession whether governed by S. 59, 

35 M. L J. 477. 

S Revenue sale~Sale •iviilwut 

mtwe to dejaulter and p^irclum from him — 
SuU to set aside -^Limitation. 

Plfi. was a private purchaser of the pro- 
perty in suit. His vendor had obtained a loan 
from the Government under the Agricultural 
Improvements Act. Some instalments were 
unpaid and the property was brought to sale 
in 1910 under the Revenue Recovery Act but 
without notice to the plff. or bis vendor. The 
plfi. came to know of the revenue sale in 1912, 
when the purchaser tried to get possession 
under the Act, The plff. brought the suit in 
June I9l8 more th.*n siz mouths after the 
order lor possession and three years after the 
sale 

Held, that failure to give notice of the sale 
did not deprive the Collector of jurisdiction ' 
to effect the sale but was a mere irregularity 
and the sale was one that ought to have been 
set aside within siz months. 

Held, also, that in any case as the plff. had 
knowledge of the sale more than sis months 
before suit, the suit was barred under S. 69 of 
the Revenue Recovery Act. (Seshagiri lyermvd 
Navier,JJ,) VADLUR CHINNA NaGI REDDY 
V. DEVINEI^I VBNKATARAMIAH, 23 M. L. T. 

231= (1918) M. W. N. 224=7 L. W. 468= 

45 L C. 653. 

MADRAS TOWNS NUlSANdES ACT (III 
OF 1899), Ss. 6 and 7-- Conviction under— 
Sovereigns found in accused’s pocket and 
waist cloth — No proof of stake — ^Confiscation — ■ 
Legality of. See OR. P. CODE, 8 517. 

34M. L. J.253. 

MAHOMEDAN LAW — Acknowledgment — 
Efiect of— Strong presumption of legitimacy. ! 
See ^lAHOiViEDAN L.aw, Legitimacy. 

43 I. C. 883. 

. Acknowledgment — Legitimacy pre- 

sumption of, when— Family repute — Evidence 
Of. Setf (1^1*/) BIG. Col. 848 ; SADIK 
BDSSAIN KHAN. V. HASIM ALX KHAN. 

. SS.AIL 628=14 A. L. J. 4248= 

18 Bom. L. R, 1037=24 C.^ W. N. 130= 
2&G. L. J 363=31 M L J. 6€S= 
21M. t.T 40={19i6) 2M. W. N: 667= 
,6 L. W. 558=10 Bur. L- T. 140= 
36 I. C 104=l.I»at, L. W. 186= 
43I;A- :412 (P. G,) 


. Applicability of — Halai memons — 
buccassinn and inheritance— Alahomedan Law 
applicable. See CuTCHi Memons 

20 Bom. L. R. 289. 


7 r agreement tyn 

hushajid not to take another wife and delegation 
to ivije of power of divorce on breach— Validity 

Breach oj agreement followed by husband's 

suttfor restitution of coy^iigal rights— Divorce 
given by wife after suit— Validity. 

A post-nuptial delegation of the power of 
di^rce is valid under the Hahomedan Law. 

Where by a Kabinnamah executed after the 
marriage, the husband undertook not to take a 
second wife without the first wife’s permission 
and delegated to her the power ‘‘ givin^f three 
talaks” in case of violation of the said amonest 
ocher conditions "whenever she chose” and 
afteewards having taken a second wife without 
the hrst wife's permission sued the latter for 
restitution of ooujugal rights, whereupon she 
gave herself the three divorces according to the 
Mahomedan Law : 


Meld, that the authority to divorce was 
vahday given and the suit must fail. {Fletcher 
and Hilda, ) Sainuddin v Sm Latt 
FUNNES6A. 22 C, W N 924=48 I C 609* 
_ —Dcyioer— Claim for-Nature of obliqa- 
tion— Eights oj wife. 


Dower is a sum of money or other property 
to which the wife becomes entitled by 
marriage It is not a consideration proceed- 
ing from the husband fet the contract of 
marriage, but is an obligation imposed by the 
law as a mark of respect for the wife. The 
character of the obligation to pay the dower is 
a debt. The moment dower is settled it 
becomes a recoverable debt and the wife has a 
lien over the property of her husband in her 
possepsion for unpaid dower. 11 W. R, 212 2 
N W‘ ^27 Ref. {Seshagiri Iyer and 

Napier. JJ.) ABIDHUNISSa BIBI v. Fathi 
Udni Sahib, 

41 Mad 1026=35 M L. J. 468= 
23 M. L. T. 73={1918) M. W N. 246 
=44 I. C. 293. 


r Dotver— Divorce by wife in pursuance 

Of lernis of Kabinamah— to doioer. 


Where in pursuance of a Kabinmmah execut- 
ed before the marriage, the wife is given the 
power to divorce herself if the husband fails to 
fulfil any of the terms contained in the 
Kahinnamch , and the wife exerciSftB that 
power on the husband’s failure to observe 
those terms, the divorce is valid and entitles 
the wife to sueJor her dower. iN. li. Ohatterjee 
^ofid Eichardson, JJ.) BtFLTAN AHMED « 
Saprakhatdn. . 431. 0.17*. 

^-^Dower— Prompt domr—E$gM 

Decree condUicnal on restitution of conjugal 
frighU.fprofpsT— Absence of consummaiim, , 
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The fact that a Court can make a decree for 
restitution of conjugal rights conditional on 
payment of dower does not shew that a wire s 
decree for prompt dower can be made condi- i 
tional upon her living with her husband. I 

Prompt dower can he demanded by a wife 1 
at any time after the right thereto has vested | 
in her whether before or after consummation j 
and she can refuse all conjugal rights on the j 
part of the husband until it is paid. ! 

The right to prompt dower vests at manlage 
and it can be clai ned by the wife at any time 
thereaiter. It is a debt due by the husband 
to the wife and its payment cannot be made 
conditional on the wife living with her bus* 
band. {Scott Smith, J.) ISIawaB BIBI v. 
Muhammad Din. 28 P. L F. 1918=100 . 

P. W.R. 1918=45 1. G.893. j 

Dower —Eelinquiahment of, right to. 

by iadv of 16 years of age, not valid — Age of j 
majority. Ecc MAJORITY ACT (12 OF 1875), 
S.2. 23M L T,78. 

Gift— Essentials of — Necessity of 

delivery of possession to dc7iee--Giftl)y grand- 
father to grandson in his proteetionf father 
a&of being alive— Ti'lieiher transfer of posses- 
sion to grafidscn nectssary —Burden of Proof . 

The ordinary rule of Mahomedan Law is 
that a gift is not valid till it is completed by the 
delivery of the property so given, so far as it is 
oapabie of such delivery. 


mahomedan LAW- 

Under a deed of gifs executed by a Mahame- 
dan lady subject to the Hanafi law, the 
donor excepted soma of the property, retaining 
possession over it free of rent and revenue, and 
stated that after her death, the donee would be 
its proprietor and that the donor would have 
no power to transfer it either by mortgage, 
sale, or gift. 

Held that even in respect of the excepted 
property the deed operated as one of gift, 
inasmuch as the donor transferred The 
corpus of the property to the donee, reserving 
for herself the usufruct for life, which was not 
prohibited under the Banafi law. 

Held, further, that under the circumstances 
the stipulation not to transfer her interests 
in the property during her life-time satisfied 
the conditions of the Hanafi law with regard 
to the delivery of possession. 

Per Stuart, A. J. G —Thsra are three essen- 
tials of a gift under the Hanafi law decla 
! ration, acceptance and seisin. With regard to 
seisin, however, the rule is that where every, 
thing reasonable has been done to perfect a 
contemplated gift, nothing more is required. 
There is nothing in Hanafi law to prohibit a 
gift of the corpus combined with the retention 
of uiufi’uct inasmuch as such a transfer does 
not create a .limited estate. {Stuart and 
KanJiaiya Lai, A J. 0.) Fakhr Jahan 
BjBGAM V. MD, ABDUD GHANI KHAN. 

6 0. LuJ. 49=45 LC 307. 


No transfer of possession is necessary in the 
case of a gift by a father to his infant son, 
^0 declaration of the gift being considered to 
change the possession of the father on his own 
account into possession as guardian on his 
son's aoconnt ; and the Law is the same in 
every other case where the donee is a minor 
. m the lawful custody. of the donor. 

In the. case ot.a gift by a gr 9 »udfafcher to his 
minor grandson, when the latter’s father is 
alive and at the time of the gift, the minor is 
living with the grandfather under his care and 
in hie custody, no express acceptance or trans- 


Gifi-Hiha-bU etcas-Invalid condition^ 

impo&Uion of —Validity of gift unaffected — T. 
P. Act, S. 11. 

The ordinary rules applicable to gifts, 
apply to the Mahomedan Law like any other 
system of Law and a gift under biba-bii ewaz 
is not invalidated by an invalid condition 
being attached to it, {Pletcher and Shamsul 

Bud.-r, JJ.) Niamatannbssa w. HOS- 

senudde NAZBE. 

22 C. W. N. 512=27 C. h J. 602= 
48 I.G. 601, 


fer of possession is needed to complete the 
gift. 

In such a case there is a presumption that 
the donor subsequently holds possession and 
collects the income on the minoPs behalf. 

The burden of proof in this case is not in 
the first instance on the minoiY or on any one | 


who seeks to support the gift to show that the 
income of the property was scent for the 
minor’s benefit. On the other hand the person 
who seeks to invahdite the gift must shovv 
that in spttQ of the gift the donor continued to , 
deal with ^.sif it was his, own. 

■ Erishi^n, Jd} SUBRAMANJA 

iTdlE n. MUDhA VbETILU^SAN EOTA- - 
. ^ ; 35 M. h, $: 641=8 L. W, 369= 

Xv V ■: ^ :Htl8)M. W, N.i42. 

Cri/t-G»/t of CGrpus-ufith- reservation 
of umifruct, oalid'Uy ofn \ 


— ~ Qift — Hibdrbil ewas — Inadequacy of 

comideration, effect of, 

A release obtained by a Mahomedan bug- 
band in respect ol the payment of do war due 
to his wife, is a sufficient consideration fpr a 
deed of conveyance executed by the husband in 
favour of the wife by which certain properties 
are' handed over to her. Inadequacy ol the con- 
sideration does not aSect such a deed. \Fieicher 
amd Buda. Jj.) ABDUL Majid v. KHALIL. 

; 461 a zm 

— — ^ — Gift-r^Marz-uLmaut— Hiba bil-^eWa? 
whether a^cted by; See (1917) DiG, COL» - 
816; HaZLUB EAHMAN t/.MahOMED UMAR: 

, : S PikJi, L. W, 232 =431, C. m. 

— '--^-r^-lifi—M'iisha—if^ift to into brothers cue 
of tH'hoviAs an adidi . and the other a minor— 
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PosscBBion taken only by arkdi brother— Giji to 
7 ninor, ij valid. 

Mookerjee, J. In a case of gift by a Mabo- 
jiiedan whan it is alleged that the transaction 
was ficticious, the Court has to rely upon the 
eurrounding circnmstances contomporaneous 
with the gift and the aubaequent conduct of 
the parties concerned 

Mookerjce^ J. {Sande7'son^ C.J dissenting ). — 
A gift of a house by a Mahoinedan donor to 
two of his sons, one of whom is adult and the 
other is a minor and the adult son takes posses- 
sion of it, is absolutely void. 

Mookerjee, J {Woodroffe, J. expressing no 
opinion). Under the Mahomedan Law as 
administrated by British Indian Courts where 
the subject of the gift is incorporeal property 
not susceptible of physical possession a gift 
thereof may be completed by such transfer of 
control as may be appropriated and possible in 
the oiroumstances. 

The doctrine relating to the invalidity of 
gifts of musha though not favoured, cannot 
altogether be ignored or repudiated. 

Sanderson, C J.—A gift to two donees one of 
whom is an adult and the other a minor, but 
not in the guirdiauship of the donor at the 
time of the gift, is valid Where the adult son 
accepts the gilt for himself and his minor 
brother at one and the same time and thereby 
places himself m the position of trustee or 
guardian for his brother, and consequently the 
doner will not take .eisiin of the property for 
hia minor son. no ‘confusion’ will arise. 

According to Mahomodan Law, seizin or 
actual possession is not necessary to complete 
the heba and the donor must evince his inten- 
tion of* making a complete transfer of the 
ownership in the property from himself to the 
donee by placing the latter in a position to 
enjoy it Deuefioially, or to make use of it consis 
tently with its purpose, and in considering this 
question the relationship of the parties must 
be kept in view. In other words to ha in a 
position to take posseasion is tantamount to 
taking possession : and to place the donee in a 
position to take posseseion, ia equivalent to 
. delivery of possession similarly investing with 
authority for that purpose is equally sufficient. 
{Sanderson, 0 J., Woodrojje and Mookerjee,JJ.) 
MABIAM BIBKE5 V. SHAIKH MAHOMED IBBA- 
HIM, 23 C. h. J. 306=48 L 0, 661. 

^ Gift—Husha doctrine of, applioahility 

of— possession— Mahomedans living in Burma. 
See (1917) DIG. OOL 817. ESOOP MAHOMED 
BhAROOOHA P..HAYA TOONHISA , 

11 Bar. L, T. 6—38 I. C. 203. 

— Gift— Share of property— Musha. See 

(1917 j DIG. , CaB, BAQIEUL HUQ y. 
-iMAHAMMAD AJIMHDDIN. ■ 

3 Pat. U W, L G, 8B7. 


MAHOMETAN LAW. 

— ^Gnardian, de faoto— A lie mtio>i by 

7 nother'— Immoveable property — Alienation void 
— Powers of guardian* 

Under the Mahcmedan Law a mother has no 
power as de facto guardian of her infant 
children to alienate or charge their immove- y 
able property. 

During a father’s life he is the legal 
guardian of his minor children, though the 
mother has rights as to their custody; after 
hia death, his executor in (sunni law) is their 
legal guardian, or if there is no executor, their 
grandfather, or if he be dead his executor. In 
the absence of any Ipgal guardian the duty 
of appointing one devolves upon the Judge as 
representing the Sovereign. If the mother is 
lha father’s executor, or has been appointed, 
she ho s the powers of a leeal guardian, but 
those powers are subject to strict conditions 
as to immoveable property. If there is no 
legal guardian the person in charge of a 
minor (such as the mother) has power ^ as 
de fo.cto guardian to incur debts, or to pledge 
the minor’s poods and chattels, for the minors 
imperative necessities (such as food, clothing 
or nursing) but has no power to deal with the 
immoveable property. 37 Mad. 614 disapp**. 
{Mr. Ameer AU). IMAMBANDI v. MutsaddI. 

45 Cal 378=23 C. W. N. 50= 
28 C. L, J. 409=20 Bora. L R. 1C22= 
46 A L. J. 800=35 M, L J. 422= 
(1919) M. W. N 91=24 M. L, T. 330= 
6 Pat. L. W. 276=47 I G. 518= 
43 I. A 73. (P. C.) 

Guardianship — Minor — Rights of 

mother. 

Under the Mahomedan Law during a father’s 
life he is the legal guaffiian of his minot 
children, though the mother has rights as to 
their custody ; after his death, his executor in 
(Sunoi law) is then legal guardian, or, if there 
ia no executor, their grandfather, or if he ba 
dead, his executor In the absence of any 
legal guardian the duty of appointing one 
devolves upon the Judge as representing the 
Sovereign. (Mr. A^neer AU.) IMAMBANDI v* 
MUTSADDI 

45 Cal. 878=23 C. W. N. 50= 
20 Bom. L, R. 1032=16 A. L. J. 800= 
28 C. L. J. 409=85 M. L. J. 422= 
(1919) M. W N. 91=24 M. L. T. 330= 

5 Pat L W. 276=47 I. C. 513= 
45 I A. 73 (P. C.) 

Guardianship — Mother appointment 

of, as certificated guardian of person and pro- 
perty of minor daughter — Mother not entitled 
to any legal character — Suit for declaration of 
invalidit%vf marriage of minor dtughter. 

Under the Mahomedan Law 
when appointed certidoated guardian of the 
person, and pmpei^ty of her minor daughter, 
has no legal character within the meaning of 
8. 42 of the Specific Relief Act entitling her 
to a daolaratfon that the marriage, of her 
daughther with a certain person efieoted by her 
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i mahomedan law. 


uncle, is cot valid. {Eicliardscyi andBe^-chcroft , 
JJ,) bONAULLA Saeeae u. Tula Bibi. 

27 C. L J 603-451. C. 203. 

■ Gvardict^iship — Batemal uncle and 

mother — Virgin niece— Property of. 

The paterual uncle lias no legal right under 
the Mahoir edan Law to the guardianship of the 
property of his virgin niece, who has not at- 
tained the age of puberty, superior to that of 
her mother. 29 A. 10; 32 C. 414 foil. {Battan, 
A, J. C.) Mahmadehan V. Sultan 
EbGAM, 43 1. C 849. 

Office of, non-liereditary—Grcmt 

to hazi * for maintenance''' meaning of. 

The office of kasi ie a public office of high 
repute but it is not hereditary, though its 
devolution often follows the line of inheritance. 

Where a grant is made to a person as a kazi 
of a place the presumption is that the primary i 
purpose of the grant is to furnish emoluments j 
for the office of the kazi, and the mere addi- j 
fcion of the words “for maintenance” cannot be ' 
held to divert the grant from its main purpose * 
so as to make it heritable and divisible, i 
{Bianym. A J. C.) hlAHOMED JAFAR AlI v, i 
Mahomed Turad Alt. j 

46 I. C. 853. I 


I may also be presumed by acknowledgment by 
j the putative father, in every case where it is 
i humanly and legally possible that he might 
j nave been the father in fact and there might 
j have been a valid marriage between him and 
I the mother of the acknowledged child. Where 
a child has been acknowledged by a Muham 
madan father, the burden of disproving the 
paternity and legitimacy of such child lies 
I heavily on the person who denies them The 
, evidence necessary to disprove the paternity 
I and Che legitimacy must be extremely cogent 
I to displace the presumption of legitimacy 
which IS not an ordinary presumption of evi- 
dence but a strong rule of the Muhammadan 
Law. 

Neither paternity nor legitims.cy can be 
1 obtained by adoption and a child cegofcten by 
j ^ena cannot be made legitimate by the sub- 
I sequent marriage of its parents before its birth, 
evidence Act being inapplicable 
to Mahommadans. 

The marriage of a Mabommadan with a Non- 
Muslim woman who is not the lawful wife of 
another man, is merely irregular (fasied) and 
not altogether void ibatil) and the children of 
such a union are legitimate. iStanuon. AJa\ 
ZAEIRALI V, SOGEABI. 13 K. L 

43 1 c. 883 , 


— -^-.--Zegiiimacy — A chioivledgmeni by father 
•^Evidence of to he clear. 

Cleat and reliable evidence that a Mahome- 
dau ^ has acknowledged bis children as his 
l^itimaie issue raises a presumption of a valid 
marriage between him and the children’s 
Another. 10 C. L. R 293 applied. {Mr. Ameer 
4a) iMAMBANDIi;. MUTSADDI 
, 45 Cal. 878=23 C. W. N 50= 

20 Bom. L. B 1022=16 A L. J 800= 
28 C. L J, 409=35 M. L. J, 422= 
<1S19) Iff, W. R. 91=24 H L. T 330= 
5 Pat. h, W. 276=47 I. C. 513= 
45 I. A. 73 (P. C.) 

— of —^Lotig 

cO'habitaiion--Acknoivhdgment by father, effect 
of Bebuttal of presumption arising from — 
Ejiidence necessary for—GJiild 6om if non- 
Muslhn wife^ if legiiimate — Adopton if \ 
works legitimacy— Child begotten hy Zena if\ 
legitimate— Evidence Act, S, 113. * 

In all cases where marriage may be presum ' 
ed from oo-habitation combined with- other 
circumstances for the purpose of conferring 
upon a woman the status of a wife, h mav 
also be presumed for the purpose of establislr ' 
mgpatBmity and legitimacy. Paternity is 
^abhshed m the person said to ba the father 
by pr^f hr i^al presumpion that thr child 
watSr hegott^ by him on a woman who was at 
the time 6f . conception his lawful wife or was in 
gQOdfaith or reasonably believed by- him to be 
or ,wh^. marriage though irregular 
bot ah that time l^en terminated by 
, Palern^^' a^d legitimacy 


i ui* Things necessary to esta- 

j blish Marriage and semblance of marriage if 
I to » be disproved. See Maeomedan Law 
Marriage. 23 C. W. N i 

- — Maintenance-Shafi school -Arrears 

of maintenance, if in^ the nature of gratuity 
or debt HiUdd law, if different. Nee (lbi7\ 
dig. UOL. 861; MAHOMED HAJI v , KaLIMA 

41 Mad. 211=6 L W. 288= 
42 I. C. 517, 


Marriage— Dissolution of—Apostacy, 

Theapostaoy of a Mahomedan wife ipso 
fado dissolves the marriage, and the wife is 
not therefore entitled to recover maintenance 
from her husband. {Pratt, J, 0 ) SONA Ulla 
t% Ma Kin. 46 I. e. 719=19 Cr. L. J. 799. 


' : Legitimacy^ Acknowledg- 

ment with intent to confer legitimacy— If 
elective uApen ilkgitimacy is established— 
nungs r^cessary to establish legitimacy— Mar^ 
riage and semhlanee of ^nanaage if to be dis 

of marriaqc— 

Acknowledgment fen' collateral object . if 

Aupicie^d—Onm of proof — Xiepudmimi of 
achmmhdgmerst % ^ possible. - . , 

tJader_ !5lahomedan Law. acknowledgment' 
QstabEah the legitimacy of a child prov- 
; It is only- . when ' it is- 

uncertain whether there was a marriage or hot 
or not that aokao.wiedgments are 
to egabhsh^ legitimacy. ' It M. X A. 

rf »ti59r9€alv4bo; 22 , 
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mahomedan law. 

All. 289 ; 27 Cal. 301 ; 9 C. W. N. 352 and 21 
C. W. N. 130 cons. 

In a suit by H for reoovery of the estate of a 
deceased Mahomedan A as the latter’s son and 
sole heir, H’s legitimacy being challenged. 

Held, on the evidence (Per IdandersnUf O.J 
and Chiity, J ) that the alleged marriage be- ' 
tween tVs mother and A had been disproved * 
and H, proved to have been the illegitimate son ' 
of A, and no aclcnowledgmant by A of H’s 
legitimacy could in such circumstances confer 
legitimacy on H 

Per Woodroffe, *7,— Disproof of both a 
marriage and a semblance of marriage is 
. necessary to invalidate an acknowledgment 
valid in other respects. 

That though plfi had failed to prove mar- 
riage, the defts. had not disproved both the 
reality and semblance of macidage so as to 
establish that the plS. was the issue of Zina. | 

Per Chitty, J". “-Concubinage ia not “a semb- 
, blance of marriage ” in the contemplation of 
Mahomedan Law. 

Per Woodroffe, J , — If mere concubinage is 
established tbora is ex hypotlicsi neither mar- 
riage nor semblance of marriage which, a 
proved concubinage excludes. 

The evidence showing that A had aoknow- 
ledeed H at his son ’’ for the purpose of 
getting him admitted into certain educational 
inetiiunions andhad made similar acknowledge 
metds to others for the purpose of procuring 
, H’s marriage with a ward of the Court of 
Wards. 

Held (per €uriar,i) that there ware not 
acknowledgments with the intention of confer- 
ring legitimacy. 

Per Woodrojfe, and Chiiiy, /J". — An 
acknowledgment, once made and proved can- 
not bo rebutted. It cannot even be repudiated 
by the man who made it. 

Woodroffe, J . — The plfi. had not established 
an acknowledgment in the sense of a clear 
intention to confer legitimacy on the piff. If 
he had, it might have been held that the deft, 
had not disproved marriage or semblance of 
marriage to rebut such valid acknowledgment. 

. (Sanderson, .G J , Woodrojle and Chitty, JJ .) 
Habibue RAHAMAN CHAUDHUEY V. altap 
ALI CHaUDRUEI. 2a c. W. H 1= 

S9 C. L J. 60. 

Marriage^Legitimacy --FresurnpHon - 
^Oodmbitatim^TreaimpU, 

Provided that the conduct of the parties he 
/Shown to be compartible with the esistenoe of 
the relation of huaband . and wife, eveiy, 
presuiuption ought to be ' made in favour of 
marriage where there has been a lengthened 
CO- habitation,. espeoiaUy in a case vrhefe the 
iadleged marriage took place so long ago, that it 
must bedifSotdt^ if.aat^ impossible'tb. obtain. 

of whali' o'obhrr^ 


MAHOMEDAN LAW. 

Not co-habitation simply and birth of a 
child, but 00 -habitation and birth with treat- 
ment tantamount to acknowledgment of the 
fact of the marriage and the legitimacy of the 
child, suffice to establish the marriage of the 
parents. {Dralce Brockman, J. 0.) MAHOMED 
ALIKHAN V, 6HUJAT AhX KhAN 

$6 1. 0. S13. 

Marriage— Presumption of from co- 
habitation— Marriage with non Muslim woman 
irregular not invalid. See MAHOMEDAN LAW, 
LEQITIMACY. 43 1. C. 883. 

Marriage pi'esuynpiion of ^Evidence 

of lolh&iker long continued mid exchisive co- 
habitation sufficient to infer a marriage . 

A Mahomedan lady brought a suit for dower 
as the widow of a deceased Mahomedan noble- 
man against his heirs The lady was the 
oaughter of a woman of quest ionable ante- 
cedents and she herself led a disreputable life 
before she was admitted by the said nobleman 
into his harem. The nobleman himself had 
illicit connection with her. The lady alleged 
that she had been married to the Raja. The 
evidence in support of the marriage consisted 
of the depositions of two witnesses who were 
disbelieved and of long continued and ex- 
clusive co-habitation Held, that the 
connection between the parties being in its 
inception an illegitimate one it ia difficult to 
inlet a subsequent marriage from evidence of 
long continued and exclusive co-habitation. 
(Piggot and Tudhall, JJ.) SHABBAN BIBI v. 
KEADIqSHAH. 16A.L j. 7S4> 

Mars-iiBMaitt — Doctrine of, when 

applicable. 

in the case of a gift or other voluntary dis- 
position of property under the Mahomedan 
Law the doctrine of maTs-ul-maut only applies 
when the gift is made during -such ilineas. 
(Bichardson <.-nd Wahnsley, JJ.) SULTAN 
ahamed ti. Abdul Gani. 45 I . O': 381 . 

M?.r 2 :-ul maut— ESeot of, on sale, gift 

and wakf. See MUHAMMADAN LAW, Wakf. 

16 A. L, g. m- 

Minor— Alie^iation of property of,^ by 

de facto guardian — Validity^— Sit’ll by minor 
to set aside alienation — Besiorat'Wn of benefit — 
Necess^yty. 

An alienee of the property of a Mahomedan 
minor from his do facta guardian cannot en- 
force the alienation against the minor.- But 
if the minor comes into court to challenge the 
alienation he must before re encry restore to 
the alienee all the benefits- he derived from the 
alienation. (Be Bossignol, J.) SABDAEA v. 
KAUEARAM. 36P. R. 1918= 

7 P. W. R. 1918=44 I.C. 219. 

. — facto guardian of '^Powers 

ofaUenaiionof. . / 

IL th& acts' of a mother in dealing, with her 
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MIHOMEBAN LAW. 

either to the manifest advantage of the minor 
or for urgent and imperative necessity the 
conrfc should uphold them [he Bossignol and 
WiloerjoTcc, JJ.) KAPURA v. SHASKAR DAS 
MULCEANB. 1C8 P. R. 1918=48 I C. 3C6. 

Mtitwalli, 'mortgage oj the rights of , if 

valid and enforceable— Office ij alienable at 
all—Pvhlic 'Xiolicy. 

One Ahadali, a priest of a Mahomedan 
shrine mortgaged his right to the oflSce to 
three persons and subsequently one of the 
mortgagees brought a suit against Ahadali’s 
minor son to enforce the mortgage by sale of 
the mortgaged lum of worship The latter 
too brought a suit for getting the mortgage set 
aside 

Held, that alienation was opposed not 
only to the Mahomedan religion but also 
to public policy and therefore the mortgage 
cannot ha enforced {Fletcher and Suda^ 
JJ ) Mueshi SAHED BDESH V Golam Nabi 
KHAKDEAR 22 C. W. N. 996=47 I. C. 117 

— — Pre emption — Shiah School — ITo 

right of pre emption when there are more 
than two co -sharers in the property. See PRE- 
EMPTION. 16 A L- J. 507, 

Talahz — Sale — Trans- 
aetkm t«i the Jorm of a lease— Issues to be 
decided. 

Where a custom of pre emption prevails 
upon sale the vendor and vendee cannot defeat 
the pre.emptor by dressing up the transaction 
in the garb of a lease. The same principle 
applies to the Mahomedan law. 

Where a Email piece of land was transferred, 
in tne form of a perpetual lease the premium 
being fis. 250 and the annual rent being two j 
anna^, and pre-emption was claimed in respect 
of the land under the Mahomedan Law, on j 
the ground that the transaction was really a. 
sale in the garb of a lease made to defeat pre- 
emption Held, that on the issue as to the 
nature of the transaction being raised by the 
pis. the courc was bound to determine its 
real natuie and if after considering all the 
ciro urns t Alices, namely, the sum which waa 
paid down, the smallness of the rent and the 
value of tie property, it came to the conclu- 
sion that it was a sale, it must hold that the 
right of pre-emption arose and determine 
whether the demands were performed or not 
(Bicherds, C. J. atid Tudbali. J.) MahOMED 
NiAZ ^AN Muhammad idbeeb eban. 

, 40 All. 322=16 A. L. 0. 233=44 1. C. 227, 

— ^Heligious OfBoa — Peniales> compe- 

Uuoy of, to hold. See REIdGIODS OFFiCB, 

41 Mad. t033. 

qf cmjwgal rights— for 
of legal_cfmUy. 

■ In a suit for refititution of conjugal rights 
by; Ms^u d fhe^grt found that the hus' , 


: MAHOMEDAN LAW. 

} 

I on the worst possible terms that the husband 
j though not actually ill-treating her physically 
[ yet ill treated her in other ways that is to say, 
mentally, and that by her return to his ous- 
I tody her health and safety would be endanger- 
! ed, held, that the wife could not be delivered 
1 over to the husband, 1 A. L, J. 3i8 foil. 

[Biggoii and WaMi. JJ.) HAMID HuSSAIN v. 
I Kubra BBGAM, 40 All. 332= 

I 16 A. L. J. 132=44 I. C. 728. 

I —Succession— Religious office-Females, 

competency of, to hold— Astan— Mujavar. See 
Religious Office, 41 Mad. 1033. 

TJnlaioful alienation of endowed 

proyerty by Mutwalli and the right of a daily 
ivorshi'pper to S'Ue for declaration that alie- 
‘ii.atmi is void without proof of special damage 
— 0 P Code 0. 1 B~~S Bepresent alive suit by, 
•if lies to set asi.e alienation by mutwalli — G. 
P, Code S. 92 -Scope of suit 'uyider Belig'ious 
Endowments Act S 14. 

A suit brought by two worshippers of a 
mosque for themselves and as representing 
other worshippers in the locality tor a decla- 
ration that a permanent lease granted by the 
mutawalli is void and inoperative is maintain- 
i able, the requirements of 0. 1. R. 8 of the C. 
P. Code having been complied with by the 
plfis. 

No special damage need be alleged or proved 
fer the maintainability of such a suit, since 
worshippers living m the vicinity of a mosque 
have rights to it as daily worshippers over and 
above those possessed by the Mahomedan 
public and have a more direct interest in its 
maintenance and in the proper administration 
of the properties endowed foe its benefit. 

S. 14 of the Rel. Endowments Act coniem 
plates a suit instituted priutanly against the 
Trustee, Manager or Superintendent of a mos- 
que. temple or religious establishment or the 
members of any committee appointed under 
that Act, and the only relief that can be asked 
for in such a suit is a decree directing the 
specific performance of any act by s^ch trustee, 
manager, etc., a decree for damages and costs 
against them and a decree directing their 
removal. 

A suit under S. 32 of the C. p. Code is prima- 
rily a suit against a trustee and can only be 
instituted either on the ground that there 
has been a breach of trust or that direction of 
-the Court is necessary for the administration 
of the trust. In the present case tho.meih 
fact that 'the. trustee was a defendant in the 
suit did not attract the application of 32 of 
the C. B- Code, since no relief was claimed 
against him, nor the Court asked to give any 
direction for the administr ation of the trust. 
(Ar.-R CkuUerjea and Euda, . J. J.) ABHRaF 
-MUHAMMAD ^ 
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mahomedan law. 

W akj—Marz Ml mcmt—A];)plicahility of 

cLoctr'hie to wcikfs and gifts. 

Where a transaction purports to be a sale, 
the doctrine of Marz-ul mant does not apply 
to it ; while if ,ifc ia a wakf created when the 
wakf was suhering from death illness it is 
valid to the extent of a third and that if it is 
a gift, it cannot take ehect at all. {Bicnards, 
C. J. and Bamrjea, J.) Fazal AhmaD v, 
BAHIM BlBl. AO All. 233=16 A. L. J. 158. j 

j 

— — “-Wakf by trust deed — Ownership in 
property not divested from date of execution of 
deed—Validity of waqf. 

Where a Mahomedan and his wife, Shias by 
pursuasion purported to create a waqf by 
means of a trust deed, but the deed did not 
divest the ownership of the executants from 
the date of execution, held that the waqf was 
invalid. {Piggott and Walsh, JJ.) SYED 
ALT BAZA V. SANWAL DAS. 

16 A. L J. 875=58 1. G. 212. 


! MAL. COMP. FOR IMPROVEMENTS ACT. 

I 

1 1913, no valid waqf was created, {PiggoU 
and Wuhh JJ ) K AIM UL HAQ v- MUHAM^ 
MAD SUBHAN-UL-LAH. 

16 A. L. J. 851=58 1. C. 95. 

W — Bequest in excess of two-thirds 

1 W property — Consent of heirs ratification. 

The consent of aquiescenoe expre:;s or impli- 
ed of the heirs to a will in excess of two-thirds 
of property is treated as a ratification by them 
of the conduct of a Mahomedan testator. Such 
consent may be express or may be implied 
from unequivocal conduct. {Stuart and Kan- 
haiya Lai, A, J, C .) FakhB Jahan BEGUM v. 
Mahomed abdul Qhani Khan. 

5 0. L J. 59=53 I. C. 307. 

' — Will — Devise in favour of non-heirs 

or for pious and charitable purposes. See 
(1917) DIG. COL. 857 FaZLUB BAHMAN v. 
Mahomed Umar. 3 S:'at. L W. 232= 

53 I. C 196. 


Waqf-^Gonstr'iiciion—Deed providing 

for stip'port of grantors family and descendants 
— Nominal dedicatwi for charitable purpose — 
Wakf ilkcscry—Mussalntms n'aqf validating 
Act {VI of 1913) Ss, 3 a'iid 4 whether retrospec- 
tive. 

Neither S. 3 nor S. i of the Mussalmans 
Waqf Validating Act is retrospective in its 
operation ; consequently if a waqf created 
before the passing of the Act was illusory, and 
therefore invalid in the eye of the Mahome- 
dan Law it would not be validated by reason 
of any retrospective operation of that Act. 

A Mahomedan. executed three documents 
purporting to make a waqf. By the first of 
these ha made no substantial and efiective 
dedication of the property nor did he specify 
the objects of the endowment ; there was no 
effective alienation of the rights of ownership; 
by tbe second of these instruments he provid 
ed that on his death the deft , a minor who 
was a son of a son of his, would be mutwalli 
under the guardianship of the plfi , it referred 
to his will as laying down the manner in 
which the income of the property was to be 
spent or invested. The third document was 
the “will” and under it provision was made 
for religious and charitable purposes ; but re- 
garding it as a whole tbe manifest inteution of 
the testator was to dedicate the income of the 
property estimated at Rs. *20,900 per annum 
to the advancement of the members of his 
family, to tie up the property against the 
possibility of waste, to make such investments 
after defraying all expenses that the estate 
would go on augmenting steadily ; while the 
provision in regard to the charitable and re- 
ligious purposes was ten per cent, of the total 
income ; — ' 

HeUi that having regard to the course ^ o 
^ ^ the tttimgs of the Frivy Council And oi hligh 
. ■CqufttA to thte pJisainfe hf Abt No. VI of 


MAINTENANCE — Father, liability of, fo^ 
medical expenses of child. See (1917) 
Dig. col. 858 ; PhAUNG THA RBI V. Ml MB 
BOW 11 Bur. L. T. 128^51 I. C- 689. 

MAJORITY ACT {IX OF 1876) S- 2—Brecwhof 
Promise oj marriage— Section if applicable. 

A breach of promise of a marriage is a 
matter of marriage within the meaning of B. 3 
of the Majority Act so that the Act has no 
application to such a matter. {Herald^ A. J, 
a.) MAUNG NYIN V. MA MYIN. 

3 U B. R (1918) 75=56 I. C. 521. 

quishmentof clahn to dower 
by a Mahomedan lady of 16 years of age— Age 
of maforiiy according to Mahomedan Lmo — 
Transaction, if valid. 

Where a Mahqmedan lady of 15 years of age 
relmqui.ihed her right to dower when her hus- 
band was dying and subsequently sued to re- 
cover it, held, that she was not acting '‘in the 
matter of dower” when she said that she gave 
up her right to it, that the ordinary law of the 
land regarding age of majority ap.dias to re- 
nunciation of dower, that the exception 
mentioned in S, 2 of the Indian Majority Act 
does not apply in such a case, and that the 
relinquishment by her before she attained the 
age of majority according to the Indian Major- 
ity Aot does not bind her. {SesJmgiri Iyer a/nd 
Napier, JJ. ABIDHUNE8SA BiBi AMMAL v, 
Muhammad Fathi Udini Sahib, . 

51 Mad. I.,a6=33 M. h. J. 568= 
23M.L-T. 78=(1918) M. W. N- 256= 
54LC. 293. , 


HAL COMPENSATION FOR TENANTS UM- 
PROYEMEKT8 ACT (I OF 1900) Ss, 3 ^3), 5, 
(3). ^ W and onus, of , : 
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Mil., COMP, FOR IMPROVEMENTS ACT. ' MiE. COMP. FOR IMPROVEMENTS ACT. 


proof -Inert csednei innotne — Right io eonijgensd- | 
iicn — S. 7 ocniract s&tthnq amoimt of compen- : 
ccUion due at the time of reneieal :/ a kanom— 
Re-vduaiicn~^Appo%ntnie'>i<t cf a second -Oo?n- , 
VLissioyier — Recla‘(iati<^n of land with icater ■ 
supplied hgjenmi — Right io compensaiion to — 
Admissions of parties — Weight duo to — Oo7n- 
missiofier's report evideniiarji value of. i 

Under S. 6 of tbe Comp, for Tenants : 

Improvements Act, the burden is on the tenant ; 
to prove before he claims compensation, that j 
he or lus predecessors-in-interest has made j 
improvements. He mast show that some work 
has been done which has added to the value of 
the holding and that the said work is suitable 
and that it is also consistent with the object 
with which the kanom was obtained. It is not 
the iaw, that if there were improvements on 
the land the tenant in possession i? entitled to 
their value at the time of ejectment, if auy 
person other than the landlord held made the 
impravementa. He is entitled to the benefit 
of the improvements made by himself or by 
his predecessors- in- interest. The proposition 
laid down in 2S I. G. 339 that an increase in 
the income raises a presumption that the 
tenant has improved the land is too broadly j 
stated. 17 I. O. 133 ref. ^ 

Where the kanomdar was asked to p-iy ; 
Bs. ^,003 (tbe amount fixed for improvements j 
by the decree for redemption against the tenant [ 
in occupation 1 and tack on the amount to the , 
mortgage money, held that the kanomdar was j 
, not entitled to more than that sum in respect 
of the improvements then existing except in 
' fio far as he has done anything since to guard, 
maintain or improve them. S. 7, of the Act of 
^ deals only with contracts which limit the 
right of the tenant to make improvements 
alter the date of the contract. There is noth- 
ing in the section which takes away the efiect i 
of the settlement as to compensation for , 
improvements efi'eoted before the date of the j 
contract. 20 Had. 435 diss. j 

An order for appointing a second commia ) 
sioner to assess tbe oompensation is not a | 
direction for re- valuation within the meaning j 
01 8, b (2j of the Malabar Compensation Act. | 
Consequently the second commissioner oonid '] 
only take into account the value prevalent 
when the first commissioner made hia report. 

Where a tenant, relying on a contract by the 
jmimi to supply water at a fixed rate, reclaims 
the land in such -a way as to make it capable 
of receiving the water and raisas a second crop { 
of the land, his improvemeno causes * an i 
increase in the value of the net produce of the ' 

. holdings within the meaning of 3. 9 U) of the ^ 
Act. However, in estimating the net income, } 
:, tho charge for water' muBt. be deduced: aa.a[ 
pari; of the cost of cultivation. ' j 

; Admissions of the parties to a litigation 
. should -not be . lightly ignored by the Courts, 

^ , . ■ ■; 

a eomimaSiqhe^ is ap^qiuted in a 


mented by the evidence w^aich he gives in the 
case and without it, the report is of no use 
{Seshagiri Aipar and Baktocell, JJ.) KUNXATH 
MADAMPIL ’ KUKJUNNI v. MANNAEGHAT 
HamaNUnNI. 35 M. L. J. 219. 

(1913- M. W. N. 666- 
5S L C. 926. 

S. 5 — "Tenant to whom compensation 

is due," meaning — Tender of mortgage amount 
into court— Amount found to sufficiently cover 
compensation lor improvements— Liability of 
morfcgigee tenant for mesne profits from date 
of tender — Statute— Interpretation — Principle 
reasonable 2 ess or otherwise of construction — 
Object and preamble of Act— Proceedings in 
Legislative Oouncil— Reference to— Legitimacy 
— Conditions. See (1917) DIG. COL. 859. 
PABAMESWARA at van V. KITTUNNI VALIA 
M.^iNNADIAR. 33 M L.J.591=: 

43 I. C. 173. 

S. 6 ;2)— Re- valuation— Appointment 

oi a Commissioner to assess the^ compensation 
is not a direction for, within the meaning of 
S. 6. See iilAL. COMP. FOR TEN IMP. ACT. 
3S. 3 (3) ETC. 35 M. L. J. 219. 

■ ^Ss. 6 (3) and ^—Malabar law— ‘Mori- 

gagc-'—Bedcmption suit — Nature of — Prelimi- 
nary and f'lnal decree %f necessary. 

The Malabar Comp. Act by S. 6, cl, 1, treats 
a suit in redemption as one in ejectment and 
provides only for one decree vie,, a decree in 
ejectment, and has made some special depar- 
tures from the T. P. Act and the Old 0. P. 
Code. 

The new C. P. Code, 0. 34, Rr. 7 and 8 do 
not affect the Malabar Comp. Aot and there 
could only be one decree passed in suits 3-gainst 
the mortgagees in Malabar under S. Q, cl. (1) 
of the Act {Oldfield and Sadasivet Aiyar, JJ.) 
K. Nani Naie v, kandan ashtamoorthi 
Nambudbipad. {1918) M. W Hf. 551= 

8 L. Iff. 275=47 I. C. 914. 

* S, 7.— Scope of— Oontract settling the 

amount of compensation due at the time of 
renewal of a kanom -Applicability See Mal. 
Comp, fob tenants Impbov. act, S. 3. 

35 M. L. J. 219. 

— - — 9— Contract by jenmi to supply 
water at a filxed rate, reclamation of land by 
tenant and raising of second crop with water 
supplied — Increase within the meaning of S. 9. 

36 M. L. J. 219. 


— — T *®®.* — Scope and applicdbilitp 
^AppUcobilUy of S.d to lands havvng no' 
value atr d’oite of demise — Pari of compehs^iofl 
hy cmitract-^Clahh for farther compensa^ 
t-itOji uy^er -Act — SusLaincd>iliiy—Cp}itrcxt -OiU - 
side -Act — Validity — TetmPs^ -right; to 
oompmsationfor construction of tanks avM' wells 
—•Th&it right ~io' Value'bf irces ' of 
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MALABAR LAW. 


MALABAR LAW* 


Tn a question between a Malabar landlord 
and the tenant as to the proper compensation 
for the reclamation of forest lands into 
“nilama” the parties would be governed by 
the contract between them, in all matters 
provided for by the contract. 40 Mud. 594 
foil 

Per Seshagiri Iyer, J.— (l) S. 9 of the Mala- 
bar Compensation for Tenants’ Improvements 
Act, 1900, deals only with cases where at the 
time of the demise, the land was of some 
value and an additional value is imparted to 
it by the tenant’s labour and where at the 
time of the demise the land was of no value to 
the landlord as paddy fields but were mare 
forest lands subsequently converted into fields 
solely by the tenant’s labour, S. 9 has no 
application. 


Devoswam -urralanand mi}V:davi— Mort- 

gage of devaswam lends — Redemption — Right to 
sue for — Hereditory saviuJnyi and Hereditary 
I Urahiij — Tiiglus of and relationship between Li- 
\ mltntion— Prescription— Acg-msition of right 
I of Urala.n — LUnitaiion Act of 1859 — Effect. 

I In a redemption suit, the question arose as 
to who has the right to sue on behalf of the 
devaswam to whom the suit lands belonged. It 
I was found that the 19th deft, who claimed to 
be the Uralau by purchase had been in active 
j management of the temple till 1860 and Ihere- 
} after had never institutf^d any suit or granted 
any demise on behalf of the temples, but that 
the plfi. who was a hereditary Samudayee had 
been managing the tenople since 1892 in open 
repudiation of the rights of the Uralan and 
had granted the demise sued on. 


(2) In order to attract the application of 
S, 9 the case must be one in which the entire 
valuation has to be fixed under the Act and 
there should be no contract between the 
parties providing for any portion of such 
valuation. 

Per Napier, J. — (1) a Malabar tenant who 
has under the contract been given a certain 
compensation for reclamation cannot for the 
purpose of valuing the improvements made by 
construction of tanks and channels import 
increase in the value of the annrul net pro- 
duce, as a factor in ascertaining the value 

(2) The improvements paid for under the 
contract cannot be used for the purpose of 
comparison under S. 9 (2i and 

(3) The compensation for construction of 
letting, certain portion of the demised land 
was reserved tor the landlord’s use with the 
right to,out the trees thereon and the tenant 
was given right of entry on that portion only 
after it was denuded of trees by tee land- 
lords cutting. 

Held, (in a suit for eviction that the tenant 
would not be entitled to any compensation for 
the value cf trees of spontaneous growth stand- 
ing on such portion. 

Whether a tenant is entitled to 
the value of spontaneously grown trees even 
on dimised land. 32 M. L. 3. 110 ref, 
{Scshaglfi Iyer and Napier, JJ.) SamU MENON 
V. Baja Vasudeva Ravi Vaema. 

(1918) M. W. N. 141=7 L. W. 287= 
44 I. C. 242. 

MALABAR LAW — Anubbavam tenure — Anu- 
bhavam. meaning cf — Kanom held onanubha- 
^ yarn tenure— Bedeemability of. See MALABAR 
;■ LAW» LA1^0 TENUiRB., . , 43 1/ C, B79 

^Pevaswam— Village temple— Manage- 

' men t of— Scheme framed by award on Sub- 
mission ' by all villagers— Award made/ into 
decree— Alteration of scheme— Remedy by suit 
/ -under ■S:^92 p. P. C.— Altordtion by consent 
'0'';SUBgaI.'' See- C: P, CODE, S. 02. > , J ' ; 

{1018)]St- T8f. H. 89S. , 


Held, that even under the Lim. Act prior to 
1871, the rights of Uralan could be acquired by 
prescription and the 19th deft’s Kovilagam 
must be deemed to have acquired the Uralan ’s 
right before 1860. 31 Gal. 314 foil. 

Held, furthe-r that the relation between a 
hereditary Uralanand a hereditary Samudayee 
w^as not governed by the ordinary principles 
of agency and the latter could by open and 
notorious repudiation of the Uralan’s right, 
acquire a prescriptive right of management, 
including the right to sue in his own name 
even against the Uralan. (Seshagiri Aiyar and 
NapierHJ ) BamAN SOMAYAJ^PAD v KUNHU* 
Kutti Kovilamma, 34 M L. J. 344= 

23 M. L. X. 187=(1918^ M W. N. 179= 

.7 L W 490=441. C. 630. 

Kanom — Arrears of rent-Melcharthdar 

— Duty of to collect and pay Jenmis arrears of 
rent — Meloharth — Assignment of, to Kanom- 
dar— Jenmi suit by, for arrears of money had 
and received— Third party to contract— Right 
of suit. See (1917) DIG. COL. 861. PaNEU 
MEINON V. DHARMAN ACHAN. 

41 Mad. 388= 

34 M. L. J. 193=22 M, L. T 543= 
(1918) M. W. N. 98=8 L. W. 118= 

43 I. C. 62S 

— Kawm — Assignee of Kanom aPknowl- 

edgrug title of the mortgagor by accepting f resh 
hawn — Estoppel. 

An assignee of a Kanom who acknowledges 
the title of the mortgagor (Jenmi) by accepting 
a fresh Kanom deed is estopped from denying 
the letter’s title, although he was not let into 
possession by the mortgagor 40 Mad. 561 foil, 

■ 86 Bom 185 Ref- (Seshagiri Aiyar and Napier, 

\ fJ.) QOVINDA MENON n KUPFAN NAMBt?- 

; DRIPAD, 24 M. L X- 472={1918) M. W jS, 20. 

'•' " ^Knnom — Pemise in perpetuity mUh 
covenant-^Eor renewal eve 12 years— VaUdity^ 
of covmani-^Clog m equity of redeniptmi.y 

\ -Per . J.—^Where^. a kanom Vdedd 

deiniseji the land in perpetuity and contain^'* : - 
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COYcIl'iDt rSIiSVrSi &^Ql^y 12 it 

amcuDSi 5 TO :i mcrtgige wich acovc-Dant bj the 
morrgiLortG postpone redeinpti'jn for a furt-her 
period of 12 years on deiaalG o: fsdainptioii 
on the expiry of the first- [or presious'i period, 
and on payment to him of a certain sum 
Such a co-tenant is sanctioned by usage and is 
valid. 

Per Phillips. J . — A kanom is an anomalous 
mortgage within the meaning of S, 03 of the 
T P. Act. as to which conditions even though 
they constitute a clog cn redemption can be 
enforced A provision for the perpetual renew- 
al is therefore not invalid. 30 Mad. 61 ; 30 
Mad. 300 ref* (BaKfU'cdl and FhiKijj?, JJ.) 
KUTTIEAT :■ KUNHIKAVAMMA. 

23 M. L. T. 67=7 L W. ii5= 
{1918) M, W N. 235=43 I. C. 989. 

--Eanom — Held on onnhhavcm tenure — 

Eedeemahility of Sije MALABAE LAW, LAND 

TENURE. 43 I. G. 379 

■ Karroavanmi — AppomUnent by family 

Karar — Bemoval of thm—Earnaran and 
appomimeni of senior — Anmidmvan— Effect — 
Status erd rights o /— - New Kcrnoj/iancM- Suit 
for his j'emovalon ground of miscondud — Main- 
iainshilitv- BemoOved KarrMvan left with sortie 
rights of KarmvoM — Effect. 

A suit lies for the removal of a karnavan 
recognised as such by a family Karar, 

Where by a Karar to which all the members 
of the Tarward were parties the Karnavan for 
. the time being was removed from the general 
managemeat and the senior Anandravan for 
the time being wa^s constituted the Karnavan 
though the removed Karnavan was allowed to 
manage a family temple and its income, held 
in a-snit for the removal of the newly consitu- 
ed Karnavan that the Karar had the efiect 
of patting an end to the tenure of office of 
the removed Karnavan and the appointment 
of the newly constituted Karnavan that the 
sapercesslon of the removed Karnavan's rights 
by the Karar could not be afiected by any 
subsequent unilateral act or expression or' 
- intention on his part and that the newly con- 
stituted Karnavan became a dejure Karnavan 
and could not be removed by suit for gross 
misconduct 32 AI. L. J. 323 Dist, {Wallis, OJ 
Sadasivor Iyer and Spencer^ JJ.) CHINDAN 
Naiubtae t. Kunhi Raman Namiab. 

41 Mad 577=34 M. L J. 

400=23 M.L T, 316 
— (1915)M. W. N, 283=1 
7L W. 643= 
451. C. 26 {F. B.) 

— ’'Ka^w vm— Debts Uwurred by Injuhc^ 

riofi order restraining him ffohi-pmitrac^mfplocms 
^^LocFti forfmiily purposes during pe 7 id€ivcy of 
prdcr^Binijng mture as against tar wad 
f feet of inf order in suzh easesi 

' Where r m the churse qf a , suit by the junior 
of Mftlabait: Tarwad a^aingt . their 


MALABAR LAW. 

Karnavan for removing him from the Karna- 
: viu’-i office, an injunction was issued restrain- 
• ing the Karnavan from contracting loans, 
, but. during the pendency of the injunction 
; order the karnavan nevertheless borrowed 
' money for the necessary purposes of the family 
I and utilised it for such purposes, held, in a 
suit brought to recover the amount so lent, 

I that, the injunction order notwithstanding, 
the debt was binding on the tarwad. 9 AIL 497 
' 25 Al! 131 foil [Ahdiir RaJiitn cMd Oldfield, 
JJ ) Pdzhaekal Edom v. Mahadeva 
PATTAB. 35 M. L. J. 96=47 I. C. 778. 

Karmvan—Delegai inn of mcorngemerd 

— Right to resitme—Meleharth grant of — Im- 
provident transaction— Melcharth granted before 
expiry of the term u? 2 der which Imid is held — 
Effect of— Rights of grantee -Successor if bound 
by the transaction. 

Where the karnavan of a tarward aUowa 
another member to discharge the duties of 
karnavan, it is open to the former to resume 
management at any time. 

If a karnavan habitually grants improvi-' 
dent leases and thereby renders himself unable 
to fulfil bis obligations towards the other 
members of the tarwad this would be a ground 
for removing him from his office but a parti- 
cular lease granted by a karnavan cannot be 
declared bo be void as against the lessee merely 
because it is not proved to be beneficial to the 
tarwad. 

A melcharth granted by a karnavan before 
the_expiry of the previous term is not ahinitio 
void: but the succeeding karnavan will not be 
bound by the transaction 27 AT L. J. 175- 27 
M L- J o90 and 27 M L. J. 691 ref. {Oldfield 
and Phillips, JJ ) ABDULLA KOYA v. EAOHA- 
ban Nair 35 M. L J. 405=47 I: C. 945. 

Kar^yivan— Powers of— Revival ^ of 

bawd debt not binding mi Pmwad. 

The powers of a Karnavan of a Alaiabac 
Tarwad are more like those of a manager of a 
Hindu family than those of a Hindu father 
and the Karnavan has no power to revive a 
barred debt against thac Tarwad. 

A mortgage executed by a Karnavan in pay- 
ment of a decree debt which was barred by 
limitation at the date of the mortgage is not 
binding on the junior memhers of the Tarwad. 
{Seshugiri Iyer and Napier, JJ.) MANKOOTHIL 
GHATHUKDTTI NAIB V. Kommappan nais. 

35 M. L. J. 380=(1918) M. W. N. 144= 
44 L C 572. 

-T — - — ■"Ku. 2 ihikanom lease for term —Expiry: 
of term— Position ■ of lessee after— Suit to 
recover possession from Auoh lessee— Notiea' to 
c[U?t— Necessity— Decree to be passed in 'Su^>h 
suit, (1917) Did. OOL.368; IHBMA vn 
Kunhi PATHUMMA. 4l Mad,M48= 

, 34;M, u J 128=(1517) M- W. K. 784= 

‘ . ^ ^ ,6 If. ®. «ro=a fi. TS7. 
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MALABAR LAW. 

— Landlord a'nd Tmont — Deorae for 

ejectment oj tenant on paynund of emn- 
pmsation Extmllmi of durce, barred — 
pVe$h suit for ejiXtimoihi if •mnivJminab'ic--' 
Cause of action -Merger of , in decree, 

A landlord who obtiias a dooroe for ejact- 
' meat against a Malabitr tenant on payrxont of 
oQiopensation but allows execution of the [ 
decree to become barred by limitation, cannot 1 
. * institute a fresh suit for ejectment. 23 Mad. 
629. dies. ^25 Mad 300 ref. 

WaMis, C d’.— Ordinarily when a man 
has ft cause of action and brings a suit upon . 
it, that cause of action is merged in the decree 
in rem judimtmm and then his remedy 
is in execution, and if he does not enforce his 
remedy and allows it to becemo barred his 
rights are gone, {Wallis^ C,J.mid Sndasiva 
lyer.Jd VEETUj MAYAN KUTTI v. 

YALAPILAKATH KUNHAMAfAD. 

§1 Mad m-U M. L, J. 167=23 M, L. T. 

1S6=:(1918) M. W. H.203==: 

7 L. W. 143^44 I. a 110. 

Tmure-^Anubliavmn tenure — 

^ Kmwm ^icld under mmbJmvam temwe if 
„ fedccrnahU-Auid^havam.mcamnQof. 

AnuJbha'Dam may be used with reference 
to the tenure of land and it will then prima 
foicifi import an irredeemable tenure, or it may 
’Wtt^ed with refereruje to specified money or 
grain rent charged on the land and in that 
case it will not imply any tenure in favour of 
the grantee. 

- Where the remuneration mentioned in the 
deed is a definte quantity of gra^ln out of the 

■ produce of the lauds the. strong presumption 
is that only a rent charge was granted. If the 
; grantor reserves to himself a definite quantity 
of' the produce as rent, and whole of the 

- . ; produce of the lands subject only to the pay- 
' ment of that email rent /is to be enjoyed by 

the grantee, tho presumption is that the land 
itself is held under the service tenure. 27 Mad, 
202 foil. (Oldf ieM mul Sp&no&r, JJ ) PUTHUa 
^ fCAaVVAD SARNAVAN V. MUTHIYALUa 
KpEABAN RABICHAN. A3 I. C. 879, 

— — - Maintenance allowance ’ of female 
mambera for period during which she was 
'. living with hor husband away from the 
: tarwad house. See Madabab Law, fTABWAir 

SaM.L.^r 609. 

i0‘ '&cprimU.mm‘h ^ 
owftp fronts: iemved 
i with her 

^ ^ ctm. ■' fm^dt^ined ^ by^ ' hhn-rEf fa^cf^ 

OjUBtom nifimtamvce . 

=-;yv'4«;sttQh' - -y' 

: \ ■ - V ; In. » suit fqt arrears of ^malntehanoa brought 
^ . ; iAgainst :a Hodabat by it iunion msm- 

thhrenf who. liyed way , fro^.the tarwad 
■ : lindet ;the prpteetlon ot her.hueband . 

c ■ 4u£ing the peripa for - 


claimed. Held that she was entitled to the 
maintenance and that her right thereto was 
not conditional upon her husband being 
unable to maintain her. 

Per Sadasiva Aiyar, J.: — As a general rule, 
the desirability of Jiving with . hor husband 
13 a good ground for a Nair lady living away 
from the tarwad house. 

The onus of proving a custom that a junior 
member of a Malabar tarwad forfeits her claim 
to separate maintenance by living away from 
the tar wad house for the purpose of living 
with her husband is on the party setting up 
such a custom. {Ayling and Sademva Aiyar^ 
dJ) kunhi Keisbna MENON V. Kohiica- 
VAMMA. 35 M. L. J. 565=25 M. h. T. 543= 
{1918) M.W. N, 761. 

^^MtlcJwHJi-^Ezecutim of, by agent cj 

demsamn — Melkonavidar ifhowidto ecrutvmsc. 

A meloharth e^caouted by the- agent of a 
Devaewam ia not unonfarceftble merely be- 
cause the executant describes the nature of his 
control over the Devaswam. 

The grant of a Aleloharath by the trustee of 
a Devaswam is au ordinary incident of its 
management, the property of which the Mel- 
I kanondar is under no obligation to acruti- 
nisa and the latter is not bound to enquire 
j into the existence of any particular ‘ necessity 
t ior funds by the Devaswam or into the appli- 
I esation of such funds by the trustees. (Oldfield 
i and Sadasim her, /J*.) VytHUNAT^AN v. 
PADHMANABHA PaTTAR. 45 I. 0. 659. 

— — Meloharth granted before expiry of 

the terra under which land is held— Effect— 
Right of grantee— Successor if bound by the 
transaction. See Malabae LAW, Earnavan, 

35 M-L. J. 405. 


— Moploh'-^ Tarwad — 'Migration, to 

Sangoon-^Self-’aoquisiiiom of a meuiUr—BiqH 
of iary)adto inkerii. 

The mere fact that a moplah a member of a 
tarwad Governed by Marumakkathayam Law 
has lived for a short period in Rangoon will 
make no diflroreuce in the law , a^licabie to 
him , His estate will bo dealt with, in the 
same way as if he had lived oontinuiously in hiB 
native country. .. 

The self -acquired prop^y of a member of a 
tarwad governed by Harumakkathayam Law 
devolves upon the tarwad on 'his deaths 
{7 ivoniey, 0 7. and OrmoTidj J.} SALXSA UMMA 
V. MOOPAKATAaATHAMU 46 L tj. 791, 



cttaimd-^OoiiidUioiicd faiifi,^cdion - o/;^m ilicn 
bywiHr ’ . ' ; 

■ ' In Spites of the dissent of one of the ; mem- 
bers of a:Malabar tarwad a partition was how r 
■ oyer effected And the share of the -dis^nting ' 
^member was kept . separata. , <The diapnting 
b a sutt-fei-s?t a^de the. 
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partition but- on the ot-l^er hand be left a v?i]l 
in lavour of his vdfe and tho childien saying 
i^ha^ if ha did not set aside the parti tirn by 
legal procasdings before death, the leg?. tee 
would take the sharn allotted to him. In a 
suit for Irasli partition by the wife and children 
of the dissenting member after bis death. 

Heldt that the will was a oonditional ratifi- j 
cation of the partition which became effective j 
when the testator died, that the ratification I 
completed the partition and that the suit was * 
not mamtamable 29 Mad. 62 foil. {Wallis, G I 
J. mid Sesh€irjki Iyer, J.) KA£.LIANI AMmAL 
D,NARAYANA hTBKON. (iSlB) M- W W 3S= 

dS i. C-. 763. 

I 

■ - — Pre-cnipL itm — B igM o/-otti mc-iigagec — | 
IJ Gfised in imohirdary, saks--C.P. Code, 6’. 65 1 
d-31, B. 22--Wkctht'r civ,sisie7it with cUi- \ 
d^ir^s right of pre-empt ic'H-. 

The right of pre emption of an otti -mortgagee 
does not arise in the cai^e of involuntary sales, 
unless the statute under which the sale takas 
place provides for the exercise of such right | 
The statutory provisions of the C. P. Code as 
to sales in ezeeution of decrees are inconsistent 
with the otfcidars^ right of pre-emption against 
a purohaaer in court auction. 13 All. 221 foP. 
(WaUiSfC, J. Sa-das-iva Iyer o7hd Bpe<iic€r, JJ.) 
VASTOBVAN t;. ITTIKAEICHAn -a A IE I 

41 Mad. 582= j 

34 M. L J. §12=23 M. L. t. 302= 
(1913) M. W. K. 318=7 h. W. 547= 
45. I. C. 46 (F. B ) 

— Decree bcoscd on compnmise 
-^Dicr.ec iigainst harnCiVan-^BkAing nature of 
-(gainst tarwad- 

; :!Phe onus of ^ving that a oomprcmiss is 
‘ illegal or voidhs on the party ascertaining it. 
i Where' a decree is in effeot against a Tarwad, 
the iaist that K^cnavan was not speoiaily 
impleaded in his lepre^^tative capacity will 
not make it the less a decree against the 
Tarwad. 

It is not the form of the suit that is essen- 
tial, but the question in each case is whether 
in substance the person suing or - sued 
conducted the ; suit for his own benadt or 
. representing the family of which he was the 
head. (Ayling md Sesmgiri ■ JJ.) 

EAYABAPPA BAMBIAB t3. SOYOTAN CHABDB 

VEBTiXi. ... 33 M. t. J. 51=24 M, £*, T. 28= 
8L. W. 164=45 !.C. 489. 

— ~^I^c.rtead — Bight cj rncr.iber for allow- \ 
mce^—'Brdurc r.nd he sis of--Fr.rAlc member I 
married under Mciabnr Mojrkgc jict-^Chim ' 
for mfirntmance for guriod dwri.^g wliick she \ 
■WQ^ living with Ji/er u-Hshaiid— Mo'intaindtHlity ■ 
— Mcd^^bar llhatrxgc 4c- (IP oj 

18S6) See 17 and , 

■ , Where a siiit- for acrcj^is of maintenance 
'hrdughb againt a Malabar Tarwad by a female 

. thereof ^,whoee ' jaa-tiiage .'hfkd ' bee^ 


MALICIOUS FSOSECUTiON. 

I registered under the biaUbar Marriage Act, on 
. her own behilf and on bebali of her children 
v/as dJaarissed hy tfis courts below on the 
ground that plu. bad been isaintained by 1st 
plff’s. female meTubei'’3 busbe^nd who was 
bound to mainta'in ibern, held by the High 
Court, reversing the decision of tbo courts 
below, maintenance could not be denied to 
plffs. unless oirourc stances shov,ad that the* 
tarwad was not in a position to give eepurate 
maintenance. 

The right of a member c£ a tarwad for an 
aliov/ance is an , incident of co-pcoprietorship 
in tba property cf iba tarwad and is not 
founded upon moral or quasi legal obligations 
or inability *0 inamtain himself or herself, 
(Sesliaglri Aiyor end Bohe^veU, JJ.) Manikate 
ABiMIls"! AM^IAE V. MaKXTAKATEO PADMA- 
KAEHA ME:iON. 41 Blad 1075= 

3S M. L J, 569=24 M. L. T.493= 
48 I. G. 104. 

HALABAg MASBUGS ACT (IV of 1606) 
Ss, 17 E?3d IS— Effect. See Malai^AB Law, 
Taewae. 35 M. L. J. 509. 

MALlCIOU^i PROSECUTION — Damages — 
Complaint to Magistrate— Seoanh by Police- 
Complainant, liability off See (l917) DIG. 
Col, 868; dAI PAND3 v. JALDHARl PAET. 

(1917J Pat 333=4 Pat. L. W. 9B= 
4OI.C.670 

Bonicgcs suit for — Qornplmnt, fake 

to iho hiiowk'dge of convplamant — Issue of 
process— Trial — Acquit lal— Malice, proof of. 

Where a person was dragged into tb© origi- 
nal Court by reason of a complaint which to 
the knowledge of the complainant was false- 
from beginning to end. but after evidenoe 
taken the accused was aoquitied of all the 
charges made against him held that the cause 
of action for a malicious pcoseontion was 
complete and the facts afforded sufficient 
evidenca of malice {Tudhcdl drd .Abdul Baoofi 
JI.) PuTTD Lab u. Ram: Saeup, 

16 A , L. J. 468=46 t C \m 

— ; — ^ — ^Damages, suit for -^Favour able tcr- 
min-atiron of the ' proseoict ion — Disclmfge of the 
accused — Charge false to the hmwlodge of the 
cmiplainant-^-Motioe^Froof of . 

The discharge oTan accused person is such a 
termination of the prosecution as entitles the 
accused to maintain an action for malicious 
prosecution. 

If‘a complainant does not go beyond giving 
what he believes to be correct information to 
the Police and the Police without further in- 
terference on his pjrr rhiuk fit to prosecute, 
it would be improper io make Him responsible 
in damages for tbe biilure of the prosecution. ■ 
But h the charge is faise to the knowledge of 
the complainant, if be misle-ads the Police by 
bringing suboiT.ed w'itn^se^ to support- it, -if 
he -iDfiUfiuces the Polibo^ to assist' him by 
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sendiug an innocent iii:in tor kiai before the ! ^ ' 

Magistrate, it would ba equally imp opa? to 1 loroiUj 
allow hini to escape li ability because r>bo pro- 
geoution has not tecbaically been conducted by 

him. 

Before an action for damages for malicious j 
prosecution can bo hu stair* ed, someth ing ruare 
than an intetonce from the genexv'd circum- I 
stanoes of tbs orimioal case is necessary and j 
it must be definitely proved either that-tliera j 
was malice or that there was such a wilfully i 
false statement to the Pclica as would justify j 
an inference of malice. {SmmderSf J. C ) j 
MAUNG PO LUN U. Ma NYEtN BON. 

a U. B. B. (191S- 6?=?6 I. G. S37. 


790 


SEwER. 


-Tori — Liobilily of tmdiir /o?' servonTs 
PrmciprT evA ogerd. 

i A master is antswerable for every such wrong 
I of his servant or agent as is committad in the 
j course of the service and for the roaster’s 
benefit, though no express command or privity 
1 of. the master be proved. 

I The owner of a vessel is not liable qua- 
i owner for damages caused by the negligence 
j of the crew. He is liable only as employer 
I of the wrong-doac. {Twomey, C. J. Mating Kin^ 
I J,) DAVID Brugs u. Kyaw 2m. 

m I c. 822 - 


— Tort by Servant — Master when liable 

—Act beyond Servant’s authority in course of 
employment — Master not liable. See TORT, 
Master and Servant. 

20 Bora. li. R. 126. 


Damages suit for —What the has 

to prove — Innocence proof of, if relevant . 

The pivot upon which all actions * for dam- 
ages for malicious prosecution turn, is the 
state of the mind of the prosecutor at the 
time ho institutes or authodses the prosecu- 
tion. (1900) h, R. A- C. 510 ref. 

Til an action for dam-'ges fo? raalicioaa pro- 
secution the plfi. must prove ; (1) that he was 
prosecuted ; (2) that tbs proneoution ended 

favotrrablv to him : (dl that the deft, acted i . i - it ^ ^ 

without reasonable and piobable Oimse and ('!) i 


[ . — - — Vicarious .liability — None in Criminal 
1 law— Buie — Exception. See PENAL Code, HL 
j290. 37 I. G. 287. 

I dismissal ^ Insolence — 

Damage s— Suit for before- expiry of the- period 
I C'Aracted for — Mai-ni a inability — Bight to 


that the deft, was actuated by malice. -The 
question of the plfi^s innooensa apart from tho 
acquittal, is only an element of consideration 
In deciding whether the prosecution ended 
favourably for tho plfi whether there was an 
absence of reasonable cause for tlio prosacu- 
tiem and the anmnut of damages to v/hich the 
pl2 is entitled. 2.i Bom, IdBJ ; 23 Cab 591 : 
24 Alad. n9 ref, [Wullis, 0. J. mid Semcer, T ) 
*. GOPALAKRISHNA ICUDYA D. NABAYANA 
KAMTHY. 3^ M. L- J. 817= 

28 M. L. T. 351=7 h. VI 603.— 
(1918) M. N. 455=33 LG- 303, 

master and SERVANT — of nms 

t'er for acts of servant— Act in the course of 
■ auilwrif'tj ^ Breach of cmidii km in a license to 
fell iimier' 

. " A licensee or other person permitted to fall 
/ timber in accordance with certain conditions 
- under rules framed under the h'oreat Act is 
; liable to be punished under those for the 
acts of his servants whether authorised by him 


Se^nble gross insolence or insubordination 
would be a ground justifying the dismissal of a 
servant. 

A servant who has been improperly dismiss 
sed need not wait till the expiration of the time 
for which he was engaged to serve before bring- 
ing his action for damages. 

Though it is the duty of the servant who ia 
discharged to seek employment, the onus rests 
on the parson who denies hig right to receive 
hiB wages itt'fuil to show that be could have 
obtained employment {MaLug Kin mid Bigg, 
jjy The Moulmeih Rubber Planta- 
TICK Co. V C. W. AIitcheLL. 36 I. C.815. 

MBKO OB' CfejaCTlONS-Court-fea oa Neces- 
fcity— Payment of more than adequate court- 
fee by appellant*— Effect. See GOURT-Eee, 
Gross-Objeotionb 27 G. L. J, 433. 

merchant shipping act (57 and 53 Via 

Ch. 60) E- OSS'— Extra Territorial jurisdiction 


or not. and even if tms y.ct is contv^venuop «jf j by a subject of a native state on 


. his instruction, provided that those Eerv.ants 
were looting within the iliope of their ma9tt;r’g 
authority and unless the msirtcr uan show that 
he acted in good faith and did all that could 
be reasonably expected of ' him to prevent the 
' bresoh of the conditions under which he is 
" permitted to fell' the timber. {Uigg. Jf.KM- 
TEEOE v\ G GYAW; ll Bur h T. 102=; 

: 0E. B. ii. 347=19 cr, h. i. m 


foreign ship in the high seas— durisdiotioix of 
British Indian Courts to tr> the.aoousedh $0e 
PENAL GODE» S. 4. 20 Bom. L. R; $8, 

holder aegulri^ig fractimal . 
. share in ^iUoye — Grove not, incid&td of legal 
proprietorship of the land of thm, village—- 
Grovc-^ docs vM- pass with t he sede o f share*, \ ■ 

q h A grove held by the proprietor of a fractidnal 
j share in the village from before the time ha 


b of CoptrgQt- ot service- 

'gtshool^^^^ter^Termination by notioe^-^Beason-’ became propnetor of that^ fractional share ig 
eG ^ ftbleAaot«je, What Is customary notieSrS^h (1917) not.nccessardy a legal incident of hie pro- 

a/dlALSTANN, . pmtotship of the laud of the .tillage and. dues 
747:=r=43l.X.,14,i;^ (*^ .pass with 'M of biffia 
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KESNE PROFITS. 


1 ailHOR. 


fraotional share to the purefcaser. {KmkGi^a | 
Lol /u J. C.) RAI V. KaZIM AlfR I 

21 0. 0* 253=58 I. C. 731. 

ME6N£ PROFITS— Claim by successful appel- 
lant in appeal against decree for prssession — 
Liiaiuarion — Period for ^hich profits 'will be 
allowed. See C. P. COD^, S. 114. 

3 Pat, li. J. 367 ! 


It is not within the eompatenoe of the guar- 
dian of a r.iinor to bind the minor or his estate 
by a contr.ict for the purchase of immoveable 
property and, Bpec.fio performance of such a 
contract cannot be decreed even at the inetanoa 
of the minor for want of mutuality. (Mittm, 
A, J, 0) SAKHARAM V. Beivrabai, 

44 1. C, 164. 


—Decree directing ascertainment in 

es^ution proceedings — Execution — Time 
begins to mn from data of ascertainment, Se^ 
DiSnTATlON Act, art 182 (7) 

16A .L. J.sa. 


*“ — -■ — Hindu Law—' Joint family — Divided 
member — Alienee from— Eight of, to mesne 
profits from date of alienation. See. HINDU 
Law, Joint Family. 7 L. W. 226. 

— — Hindu Law — Widow — ^ Transferee 
from— ‘Liability for profits of period, during 
which deed allowed to stand. Ses HINDU 
Law, Joint Family 21 0. C. 228 tP.C.) 

— — Nature ol power of court to award 

according to the justice of the case. See 
HINDU Law, joint Family. 23 M. L, T. 243 

=44 I. C. 608. 


■ — — Partition suit — ^Decree for past and 

, future mesna profite—Form of — T?inie for 

‘ . ascertainment of. See C. P. CODE, 0. 20, R . 
12. 43 1. C. 468. 

■ ’ to — Alienee from co-parcener 

‘ affear d^ieion in status — Alienee entitled to 

■ '1^ Hindu . Law% joint 

\ Family, partition 7 l. W. 225= 

46 1,C, 62. 

" ■■■ ;' ■' '■ '• " '-Right fe — Hindu ^ Joint family — 
Alienation- by managex^-Suit to set aside by 
the other co- parceners— Mesne profits— Discre- 
tion of f. ouit to a'ward according to, the 
justice of the base. *5^' HINDU LAW, JOINT 
Family, ALlENATiON 23 M. L T. 245= 

441,0.666. 


MIKOR — Alienation by guardiroi — Suit! by j 
minor on akaining majority to recover posses- j 
eion. See BiNDU LAW. WIDOW. j 

34 M. L. J. 229. ;■ 

Award— Setting aside— Reference to 

arbiiratiou ly guardian — Eevocaitiou by guar- 
dian— Minor not represented — A'wavd invalid. 
BtA c. P. CODE, 3CH. IIj^ARAS. 15 AND 21. 

34 M. L, J;71. 

- , . ■ I 

— — Oonfer&ot — Benefit received under — 
Ho liability id ' restore when minor is a 
ffefandant. - "Ssfi CONTRACT ACT, B. 66, 

ylfi &.L J 592. 

I / ' iSpggi/ic f^rjaymaice of, 

;)i/iA J/h r^utusHiy.; - 


j 1 — Contract by— Void — Ratification on 

I attaining majority — Efiect of— Execution of 
i mortgage after majority in respect of sums 
i borrowed during minority — Effect. See CON- 
I TRACT ACT, B. 11. 46 I. C. 763. 

■ -■ — ' — -Decree m &u.ii in which mhior 

not pi'operly re^presented-— Validity — SoJe of 
minor^s property in execution of decree — Swit 
for recovery of property by luinor after atiam- 

■ majority — LiTnitatimi — Limitation Act, 
Arts. 12 and 114,, 

Held, that a decree against a minor, not 
properly represented, ig a nullity. l3 I, C. 414, 
17 I G- 263, 20 C. L. J. 469 ref. 

Held also, that the auction purchaser of pro- ' 
party sold in execution of such a decree is not 
protected by the fact that he was not a party 
1 to the suit, but a stranger. 20 0. L J 469, 
j 10 All. 168 (P. C.) and 14 C, 18 diet. 

Held further, that a suit by the minor, 
after attaining majority against the auction 
purchaser for recovery oi the property is 
governed by Art 144 and not by Art. 12 of the 
Lim. Act. 

Held also that the plfi, could not be com- 
pelled to . reimburse the auccion purchaser, 
{Chevis, J.) HIRA BINGH v. GEULAH QADIR. 

113 P. R. 1918=48 I. C. 3S9. 

, — -Decree against — Avoidance of ^Neg- 
ligence of gmrdian ad VitQm~-^Mismajmgement 
of htigation'-'Chnmlcm to raise money to avert 
sale — Bffcct of. . 

Qrossa negligence on the part of a ^uardian or 
next friend in conducting a suit on behalf- of a 
minor 13 a good ground for the minor to bring 
a suit for setting aside the decree 

But mere bad mananagemsnt of a suit by 
the guardian or an omission to raise money 
on behalf of the minor by further encumlieriug 
the estate, in order ' to prevent a final decree in 
' a mortgage suit from being passed, is not a 
sufficient ground for setting aside a mortgage 
decree unless the conduct, of the guardian 
amounts to fraud or gross negligence. [DattcKt ■ 
a. J. a.) VJTHOEA 77. BEGO 45 1. C. 882. 

— Ex.j^rte decree against '—Remedy of 

minor— Application to aeb aside— Fresh suit to - ‘ 
set aside decree, barred, C. P. CODE^O. 9: B-, 
13 AND 0, 17, R. 2. 45 I. C.^BSS. 

'■‘T'Decree agedpjst — Bepreseniaiion ^ by 

[gutifdic&f, ad litem—’Setiinij _ of decree^ 
(Prpwuisfor'-^'Hx-parte 
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MINOK. 

Where a minor deft, in a suit is proparly 
rapreseuted the mere fact tbat his guardian j 
ad Idem ali'-wed an ex pnrte dec^'ee to be passed j 
against him does not entitle him to impeach i 
the decree by means oi a subsequent suit, un^ - 
less bo succeeds in establishing that in the 
previous suit his guaidian was guilty of 
negligence in the conduct of the suit, i.c., that 
he could have m -de a valid defence or produc- 
ed evidence in support of it with some ) 
chance of succe:s. {Kanliaiya LaU A, J . o 

Baji Nath V . kaoha Rawan Prasad. 

53 I. C- 963 

d, — Family arr.ingement - When and how 

can repudiate it. See Family aeb4NGBment 

23 C. W. « 118 


G^nai’dia-n Alienation by, to satisfy 

rent deotosa -Morey due from .minor and 
another Co aharer -- Necessity, extent of . bee 

(1917) Dig. col a75 kali Eai v. k.aeu 
Singh. ^ L. J. 78—3 Pat. 

h. W. 210=42 1. C. 462. 


M(KOR. 

-Ifoanbfi agent— Contract by minor 

on hehilf of firm-lUhility of firm, under — Non- 
{ repudiaition by minor of hia own. liability after 
I atliainiijg niaioricy— Efiect. See CONTRACT 
; ACT, SB. ISl AND *218. 33 P. W. R- ISIS. 

! 

— Joint Hindu family— Interest of 

minor member liab e for trade debts contract- 
ed by manager in partnership with stranger, 
i Bee Hindu Law, Joint Family, manager. 

^ I. C. 76. 

Lcaze m favour of^ ij valid, 

A lease executed in favour of a minor _ia 
' null and void and cannot confer any right or 
title on the lessee. SO Cal. 332, SO Cah 639, 
i 32 All. 25, 33 Mad. 322 ref. 22 C. W, N. 130, 
38 All. 62 and 40- Mad. 308 disfc.' {Jwala Prasad 
■ midGouU&,JJ.)' PrOMILA BALA DaSSI tj. 
I JOGESWAH Manual 3 Pat. L. J. 518=: 
3 3 Pat, L. W. 157^(1618) Pat, 2^1= 

r 56 1. C. 670. 


rjuardian appomted by court— Mort- 

tagG by guardian of minor’s property without 
^notion of court— Moneys spent for minor s 
benefit- Mortgage only *1 ■ 

deotee agNuat guardian. See aUAEblAN AND 
WAEDB ACT, S. 29. ^6 I- tJ- ^63- 

—AHemUon of minat’ s jifnpeHy by 

de' facto ijwrdwi—Neccsetity validity cf ahenei- 
Uon. ^ • 

Two brothers A and B borrowed oetUin 
amounts from 0 to pay oS debts due toTanous 
creditors by mortgaging all thesr property in 
the following year A died, leaying two minor 
daughters as bis hairs— pffis. appellants m the 
present appeal No part_ ot tb® 4®'’* 
.jnortgage having been paid off B exMUted two 
hat ikaMae in favour of C. By the hat Mbalas 
the principal of the original mortgage was 
eatisfied: A bistbandi stipulated forcompouna 
interest at the rate of Be. 1-S-O per cant per 
mensem, and under its terms the creditor ws 

- to remain in possession untU the sums men- 
tinned were paid to him and to pay the rent j 
due to the landlord from, the usufruct and to i 
take the balance as interest. A year after, B 
executed three. conveyances sellicg ^out i* 

. bighas of land to the defendants. With the 
puwfhase money B paid oil the '^’rhe 

- the kai kdhalas and the' bohd. The 

plfls. appoUants ware living with ® 
conveyances were executed. B was alJO manag- 

■ - tortSu property. - The plSs’. hiishan^ never 

■ ; . asserted, anf claim to the management of fhp 

' 'pjiopeifty, ; , - . 

' HoH.'that '..B 88 dc /e® A guardian , of the 

--minortjtopmtyoaW ^7 

kabalas aha thd salee were’. binding- 

minor. ■■(WrfiwsJep cend Panii’-n, ) S»I^TI 

; JtSHANI mSI ». itnCS. 


j — Liability of, on bond executed by 

gtep'iuotheK as guardian — Liability of estate — 
Personal li ^ibility, nonOr Bet T. P. ACT, S. 72 . 

L, J. 177. 

— agligence of guardian M inor not 

liatle—Contract and tort— Liability arising 
from — Difference between. Sec CONTRACT 
ACT B. 181, ^3 r. C. 923. 


N^ext friend— Death of— Nonij^roseOu. 

tion of Suit— Dismiseal of Suit— Deft$’ costa 
— Liabiuty of deceased next fnends's estate— 
Jutisdiofcicn. See, ( 1917 ) DIG. GOL. 877 , 
BEIJ MOE/VN Dayal r, Saedf Karain. 

2 C Ov c. 310=^:53 I. C. 257 . 

Parfener»hip - AnoaBtral trade-Liability 

for debts of, extent of— Hb psr^.onal liability. 
Bee CONTRACT Act, 8, 247. 22 0, W. H. 488. 

— ^—Partnership— Hindu joint family— 
Father Starring trade on behalf of minor son 
andhimaelf— Debts— Son not personally liable 
on attaining majority. Bee HINDU LAW, 
Joint Family trade. 35 L, J. 473 . 

. — sde hy—'Buit to set aside on ntiamin-rj 

‘}jia.joritij--J'alsc rayreserMUoii as to age— 
Silence if amounts io~-Estvpi)el—iEqu'Jies ovi ' 
canc$U mi of sale-^ Direct ion lo refundcoii 
sidiiration'^Sp. BeP- Aclt ' 

Per Oiffiaw' *““A minor is entitled to have a 
sale executed by him during hia minority set 
aside m the absenc^e of proof that he delibe- 
rately misled the purchaser into buying by a ^ 
false representation that fae was of age. 

Whether ©vem such false repre- 
eentatibn dieenti^ the minor from 

cHiming the relief. 

Pot Seshctgiri Iyer, i/.— It is not open to the. 
Court to conclude that the mmur is guilty of 
’ a miereprefleuUtion as to hiy age from his 
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MIHOR. 

mere silence cr conduct in. not disputing 
he a major ^ to deprive tho Leinor of tne 


adv\r^^e secured to 3iim by tlie lavr, an 
asHOL-iiozi of an entfue fs as must have bsen 
raue by him. 

Alsc.p.r Sesh':gin Iiier J — The grant of tlie 
relief to which tbe minor is entitled does not 
depend upon and is not aSected by ths fact 
that the minor is tne pl5, and n.t the deft, in 
the suit. 

Under 3, 41 of the Speciuc Relief Act, 1S77, 
a Court in this country is entitled to call upon 
the minor to refund the consideration ha has 
reciaved before his prayer ior cancallation 
of sole is grantad, but apart from tlia discto- 
fcinn which the statute oonfers. there is no 
ganatai rule of equity under which a minor 
QiU bs oompsUed to pay compensation to tha 
transferee on avoidance of the transfer 

Where a minor on, attaining majority sued- 
fco have a sale dead executed by him during 
his minority along wlrh his elder brother for a 
sum of Rs. 800 and it was found that no Mse 
reprasenfeation was made by the minor at the 
time of the alienation that he was of age. 

Bold, that he was entitled to have the deed 
cancelled to the extent of his own share only 
on payment to the purchaser of Rs. 450, his 
share of the consideration for the sale. 
{CoiLiiB Trotier and Seshagki Iyer, JJ.) 
TdALLACEtrRUVD RANGATAYYA v MaLUA 
CHERUVU &UBBAYYA. 7 L W. 124= 

“ 43 I. C. SOS, : 

— — Ma deed by — Suit to recover posses- | 
sich of property sold— Limitation. See Lim- I 
ACI: ABE. 91 20 Bom. h E. 802. | 

'-***- — ^Specific performance— Contract for 
sale of property by guardian— Specific 

peiiortnance not to be granted in— Exception 
ground, of eiear . benefit -fe) minor SR. 

PEEFQBmNOB/ -451. a. 192. 

— performance — Contract to. sell 

by guardian with sanction of Court— Contract ■ 
apecfficaily enforceable. See GIUARB. and 
W.4EDS AGR, SS. 29 AND 31. 

- 22 C. W.-K, m, . 

‘ t 

“"^"'1 Suit against — Appointment of 
gua''diah Zzirw— Kon> compliance nf 0.33 
S 3 el. 4 as to— 'Effect 'on validijty of decree 
as against minor. See O.P 0.. o S2, B. 3, 01 

4P&t.L, w*373. 

—r— -Trade— Joint rlindu family — Debts 
incurred by 51 anager— Liability of minor’s ’ 
share in Joint family property and not merely ! 
his share in the partnership assets,' See \ 
Hindu Law. Joint iiimily, trade • 

.(ISlft;' Ai. W. R. 44=4a I. 73. j 

MLraRidiir—TKmdim'arayn —SiyU- lo I 


r HOmY HAD ANB RECEIVED. 

; FevSi'd'7sivct- lycr and NaVie^rf 
; in suit by a mirasidar tor the recovery of 
'' thirudnv^aram i}he tenanT^ deny the right of 
j the mfrasidar, the burden of proof is on the 
I mli-asidar to prove the existence in himself of 
; the right by establishing a custom to pay such 
r dues 

Per Sadasiva her, J . — The burden in such 
a case is far less heavy than in the case of a 
claim by mirasidar to'Nattham Poramboka 
lands.! -{TEuZZis, C. J., Sadcsiva Aiyn.T ci<n>d 
Kumaram€7ni Sasiri, JJt) EUMARAPPA 
Erbdi u. Manavaua GOUNDAN. 

41 Mad. 374=34 M. L J. 104= 
23 M. L. T. 44=^(1918; W. N. 350= 
T L. W. 243=44 I C. 699. (F. B.) 

j MOREY HAD AND RECEIYED-Eor the use 

j 0 / another for, nature andj scope of — 
j Assignee ef one of iico or more creditors in res- ' 
epeci of a debt — Gollectlncf~ whole deli in bona 
I m^-siakecf his right -$uii aejamst assignee 
j by real cirnorAf immiahwhU^Trov . Ir^olvmcy 
I Act-, 5- Ifi — Attcehmeni after adjiidkotion of 
insolmicy-^Validyliy , 

The plfi.. who obtained a money decree 
against dsfts. 2.3 and 4 sought toattach money 
alleged to‘ belong to them in bands of the 
1st deft, who came into possession of the money 
under the foilewing circumstancea. R the 
principal partner of a firm composed of R and 
defta. 2 to 4 Wc^s declared an insolvent and the 
outstandings due to the firm were put up for 
sale by the ofSicial Receiver and purchased by 
the 1st deft. R’s share at the time of Insol- 
vency was only .i. but the 1st deft, seemed to 
have purchased the whole of the outstandings 
due to the firm. A.s such purchaser ; the Ist 
deft, collected a debt due to the firm. Prior to 
the plfi’s. attachment, dsfts, 2 and 3 had been 
adjudicated insolvents, * - . 

The present suit^was brought to recover 
, Sthfl of the amouut Oolloeted by. the Isb daft ' 
us being the shares of daffes, ^ t>o A and so' 
liable for pLfi g. cLim ou ■the baisjs that it- was 
: money had and received by the lat dcjffc, for the 
use of defts. 2 to 4 ' * 

Held per curiam ■ (1) chat the pifi. had no 
I' cause of action against the 1st deft. . as no 
■ priority had been nstabirshed between pifi. and 
lat deft, or bet wean -defts; 2 to 4 and let delt. 

_ (2) also that the Autaeliment by plff. ox the 

shares of defts- 2 and 3 was iuefieefeive, as they 
I had-hecome vested in the or the Official 

L Reco'iver, as soon as they were adjudicated 
j insolvents , 

: _ English and. Indian case law ou the point 
I discussed, - ■ - y 

j ■■ Per OMfieUt t/.—Tht^ action for money had ’ 

; and mceivod is no doubt still to be, regarded, '' 

I it originaHy baaed on an implied or ' 
j fictional promise. But such promise could not 
be deduced fcom the.Acr^ mh MMntmhas it ' 

; may appeal to the ->ym^athy of ^oT Cou^t in 

• th.s pa^tioular ca^, or from ■oIxot^Btanceg , in 
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money had RSGEIYED. I 

which liho dofl-. having no privitjwith the 
ptS-, when the monoy was reaaivod need noJ; be 
supposed to have given and had no duty to 
give any such promise. 

Per Sorias iua t/."*Tbe scope of the 

action for money bad and received oiight not 
to ha extended beyond what would be covered 
by the principles governing the numerous 
decisions whioh havo laid down what kinds of 
actions do come within it and what kinds of 
actions do not. While privity of contract bet- 
ween the parties is of course not necessary to 
Bustam such an action, I think there must be 
what might, he called some privity of a legally 
recognizable nature such as some knowledge of 
particular facts in one man who received the 
money and soma mistake or ignorance of fact 
on the part of the man who paid the money or 
some relation of trust and confidence between 
the person who recoived the money md person 
claiming the money or a portion thereof on 
which the Court could fasten as creating the 
relation of p^iacip^il and agent ; though' by 
fiction) between the plfi. and the deft. '.Old- 
field mid Sadasbvo^ A'lijar. Jtf.) Eamaswami 
HAIDU V. MUTHUSAMIA PlIihAI. 

41 Mad, 923=35 M. L J. 531= 
(1918) M, W. N 796=48 1. 75S. 

for recovery of money paid under 
decree or order of Court — Mistake or error in | 
Judgment or order — Suit not, maintainable. 
Sec Decree, aside. 

3 Pat. L. J. 465. 

MORTGAGE— icccz(7i£s— SUpuhtion not to 
clcti'm — Sdorf'dogefi^mi dischm'ging debts u^ider" 

' to be pxid ojf — Bight to accvuni. 

A usufructuary mortgiigeo in possession 
omitted to pay ofi certain prior iuoumbranoas 
out-of the consideration, aa undertaken by him 
and the mortgagor had to satisfy those debts. 
Held, that notwithstanding a stipulation in 
the usufructuary mortgage, that the mortgagee 
was not liable to aooount to the mortgagor, 
accounts should be tuken at the time of 
redemption, of the realizations made by the 
h mortgagee. Snob accounts should not bead 
jUfltad on the footing of the consideration 
actually advanced 'by the mortgagee but the 
mortgagor is entitled to a act ofi for the amount 
paid by him in satisfaction of a prior encum- 
brance. (SiV/Ctrf, end Kmhiaya Lal^ d. J C.) 
Pbag u. Lad. 47 I. C. 161. 

Chattels— Bona fide puc chaser from 
mortgagee, takes goods free of incumbranoa. 
See HypOTHEOATiOK. 35 M, L J 450 

. ^-By conditional sale— Suit for paesasT 

, slon atter expiry of year of graco—Diruitatxon 
See, LlU. SOX, ABiTK. 135 AND 14i. ^ ^ 

, — -^^..^Coiisidcraiioii ■ — Failure of pert'M 

vdi'id to that extents ■ 


IIORTGA0S. 

Ill is open to a mortgagor to show that there 
has been an actual tailuye of conBidcration in 
rofjpect of p‘irt of the consideration. The 
mortgage is good for the balance: 2 id 212: 3g 
M. 117 ref. i.8odr;r.iva Iijcr and Napier, dd') 
ZaMINDAR of KABVETNAOAB V. SaBBARAA^A 
Pibdai. (1918 M. w. R 146= 

7 L. W. 36=43 r G. 871. 


Oonatruction —Hypothecation of im^ 

inoveable property includes fixtures. See 
Transfer of Property act, S. s . 

44 1. G. 241 


Consiruciimi,— Provision for ‘pavnbc^ht . 

of arrears of re?it due from tenants before re- 
demption — Effect of. 

. Where a mortgage deed proTided at the 
time of redemption ali arrears due from the 
tenants must be paid to the holder of the 
deed. 

Hcidf, that - the provision meant that the 
arrears at that time legally due from the 
tenants, in other words, arrears the recovery 
of which was not barred by limitation, must 
be paid in as a condition precedent to redemp- 
tion . {StuaH, A J 0.) JaNO BAHADUR v. 
AIATADIN. 5 0. L J. 169=46 I. C. 80. 


- ' "" ^•^Oonsiritction '^Vsufruci — Mortgage of 
’^IntcfUicn. 

Where a dead of mortgage of 100 villages 
began by stating that 100 Tillages with hamlets 
tanks, Basams, channel, fruit tree, garden 
forests. fo‘rest porambolce, etc , and then recited 
that 92 out of the 1^)9 villages were secured 
without posBessicn and that the remaining 
eight were mortgaged usufructuarily, but the 
addition of,. - ...forest and forest produce was 
not repeated though It was expresaly stated 
that the mortgagee was to enjoy all the income 
realisable from the eight villages. Held that 
the intentiop was clear to include forest and 
forest pi'odhoa in respect of the 8 villages 4ilso. 
iSada Siva Iyer and Napier .t jJ.) ZAMINDAE 
OF EARVBTNAGAR v. SUEBARAYA PlLUAi; 

(1918) M W. N. 143=7 H W. 36= 
43 I. C. 871. 

morigage . 

— PersorM covc'norjt—'Whaimnonnts to. 

Where a ursufruefuaxy mortage deed con- 
tained.tiic following provision;— -h 

“ At whatever cultivation season in the 
month of Chiirai in any year after the stipulat- 
ed period of 10 years,' I may pay the' princi- 
pal amount, you shall atthaitime deceive the' 
amount; leave the^ undermentioned lands in 
my possession and deliver the docuhisht ' also 
to me ' V 

i/tjfd; that the clause did not ’contain an 
implied covenant to ^y at the end of ten 
i years, that the stipulation as to. payment was 
one entirely for the benefit of the 'mortgagor 
as it allowed him to 'nhoose' hiskpwh: ■ time foi 
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payrEGiit if Wiebea to piy ; and that to 
contiG--:ie it- ctherwisa would be to destroy rlie 
whole e^ect of the express arraugement be- 
tween the parties, {Phillips €iud JJ'.] 

RiNGAY^'A PILL'AI ^;.^ABASmHA AlYANGAH. 

(1918) M. W. N. 672=47 1. C. 852. 

Co.Qtribufeion-— Aicrt'gagee not affect'd 

by the princinlo — "Mortgagee not bound to dis- 
tribute debts ^proportionately over the several 
items. SrtJ T P. ACT, S. 83. 

20 Som. L. R, 178, 

— — — Debt, transfer of— Registered msferu- 
ment — Necessity. Sse T. F. ACT, B. 64. 

27 C X., J. 453. 

— Decree— Combinsd decree— Provision 

in compromise decree, making ether properties 
of mortgagor liable in case of . deficiency — ' 
Application for personal decree: essential. 

C.P. CODE. 0. 34, R. 6. 3 Pat. L.J.64^. 

Decree —Construction ’ ‘ Mortgagor do 

pay” Personal liability, exclusion of, by 
context Seo 0. P. CODE, O, 34 E 10. 

15A. L. J.914 

Decree— Costs Charge on mortgaged 

property and not realisable personally till 
bypotheoa exhausted BeeO F.CODE,0. 34 B. I. 

40A1M09. 

— ^Dcaree^OostS^Personal chcree a^aimt 
pwrtQCQcr ij t^n be passed. 

^ ' In, a suit for foreclosure a Court may pass a 
decree directing that the c-osts of the suit 
flhouid - bs recovered personally from the 
mortgagor, if there ia a condition to- that efieefc 
in fel« mortgage dsedt A> J. (7.) 

‘. 'SbbTS:^ V. E&aSpRAM - 471. € 542 


j mortgage. 

j ’Decree — Preliminary and final — • 

I Adjustment after date of preliminary decree 
i and before final decree— Stage of suit — C. P. 

; Code, 0 23 R-. 3. applicability of. S<ic 0. P. 

' CODE, O. 23, E, 3. 43 I. C S99 . 

! Decree — Preliminary and final— Pro- 

1 ceedings between — Stage of suit — Application 
? for final decree not an application for execu' 

I tion, but one in the suit. See 0. P. CODE, O. 

94, R, 6. 43 I. C, 518. 

— 'Decree— Preliminary decree under T. 

P. Act — ^Passing of the G. P. Code of 1908 before 
expiry of time fixed for payment ol mortgage 
1 money in decree— No right to apply for final 
decree under 0. 34, B. 6 0 P- 0.— Remedy by 
' execution. Sec Ljm. ZCT, ARTS ISl AND 182 

35M. G. J. 194. 

' ——Decree for sa^ — Non-compliance with 
S. 83 of the t: P Act, »0. 34, R. 1 C. P. .0.)— 
Sale execution— Purchasa by mortgagee 

-deereei holder with leave — Fresh suit for 
redemption barred— Remedy by application to 
set aside the sale. See C. P. CODE, S. 47, 

41 Had. 403 (P. C.) 

r -—Decree for sale — Transmission for 

} execution — Power to pass supplementary 
• decree —Jurisdiction of executing court and of 
1 court which passed decree 0. P. CODE^ 

j S. 39 ; 0 21, Re. 6 to 9, (1913) M. W- N. 4. 

^ — Deposit of money after msiitutipn of ^ 

suit — Efieob of on running of interest. Tv 
P. ACT, SS. 83 AND 64. 35 M JU. J. 605, 

- _? 

, . — Discharge — Partial — * Onus. Sea 

BURDEN OP PBOOP. 22 C. W. 937 (P. G.) 


,1. r I .,1 — ■Dgetee*’" Execution —Appointment of 1 E n g 1 i s h mortgage— Ownership,. 

'.racciT($r— Fowex ofCourt, in the abeence of j transfer oi,to creditor— Liability to be divested, 
specific provision in the deeroo. See EXECU on repayment of the loan on theappointed day,^ 
TiON. : 43 I. G. 22. Sec CROWN Debts. 22 C/W. N. 793. 


: — Decree —Fx^ution — Racaiver— Simple 

mortgage— No power to appoint receiver. See 
C:P. CODE, a40*E I. 43 IFG. S33. 

■ M l i.> •~’Dectee — hieresi from dale Jized^ for 

- to dixtc of f eal^iian-^cidrahi - rate 

JHserciiaii of Court. / ■ 

- The rate of interest which a Court can allow 
ih' a mortgage decree from. the date fixed for 
" payment to the date of realisation , is - "jn its' 
diairetion, . In aseroising its dijcrotibn how- 
' ivbr, the Court will ordinsudly^ refer to - the 
<K)nferaotual rate, if it be' a reasonable one. 
{KendalU a: J. C.) AJODHIA BANK, LTD, 
■ PY2ABAD, P,. ABDUL GHANI- . ’ 47 I- C.'701. 

^Daaree — Interest — Interest after 

- ,]^H3ad oC grade allowed by praliminary ■ decree 

. Ibe final decreei Ba- C. P; 
1 AHP 6 : . 27. G. h. 3. 676„ 


— — — Execution— Denial of —Compulsorily 
registered — Genuineness — ^Burden of Proof. 
Sea (1917) Dio. - Cod' 886 ; Paiilikaki 
Katha.pueath MAMMAD n. Matanchbri 
Mammad. A 35 M. L. J. 815= 

. imi) H. W. ;N: 789=43 I. C. 28 

— — — Execution, validity — Attestation 
before execution. T. P. ACT, S, 59 

(1918)M. W. N. fifia ^ 


; . .... — Improvement -Prior and subsequent 
i inorfe ages— Suit on prior mortgage without 
limpleading subsequent ‘mortgagee— Bale in 
i essoution of.decree-^Ptitchaset. assignee fiom 
j — Improvements by — Value of, not entitled to 
> on aciit for redemption ' by .puisne mortgagee. 

i See-' M ortgage, pbioh anp bu^sewent* ' . 
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mortgage. 

Interest — Mortgage amount made ujo of 

^ind^al a,nd interest prospectively due — Instai- 
•ments— Default in payment — LiobiUiy to inter 

est. 

To the sum found due from defts to plff. an' 
adoiticn was made as prospective interest and 
a mortgage bond was eseouted in respect of 
the total sum by the defts. in 1896. The bond 
provided for payment by instalme’^t6, and it 
was stipulated that in default of payment of 
any instalment it should carry interest at 12 
per cent per annum to be compounded every 
year. In default of payment of any two instal- 
ments the whole sum should become immedi- 
ately recoverable. Default was made in respect 
of two instalments on 26th January 1899, 

Seld, that plff. was entitled to recover (u) 
the principal sum secured by the bond {b} pro- 
portionate interest out of the total sum fixed 
as prospective interest up to 26 tb Januaiy 
1699 and (c) compound interest it 12 per cent 
per annum on the sum due on the data of the 
first default from that date up to 26th January 
1S'J9 ; and that plff was not entitled to any 
interest after the 26th January 1809. {Stcmyofiy 
A. J 0.) BHAtIJI V, BBAGWANT ATMARAM 
DHONGDI. 45 I. C. 722. 

Keeping alive— Intention of parties— 

Presumption. See T. P. ACT, B. 101. 

7 L. W 30. 

—■Lease forming part of same trans- 
action — Suit for rent after mortgage amount 
becomes due — ttubsequent suit for principal 
amount of mortgage — ■ Maintainability See 
0, P. 0. 0. 2, E. 2. 69 P. R 1918. 

Mortgagee with possession— Heirs of 

mortgagor entitled to receive annuity — Equity 
of redemption — Acquisition of by mortg-igee — 
Effect on right to receive annuity See 11917) 
Dig Col. 839. Lachmi Naraiisi v Sajjadi 
Beg AM. 39 All. 700—15 A. L. J. 671= 

41 I.'C, 839. 

—— Occupancy holding — Void under 
S. 20 Agra Ten. Act — Suit for redemption — 
Maintainability. See AGRA TEN. ACT, 8. 20. 

16 A. h J. 747. 

suhseque^it — Decree and 
sale in execution of decree on prior mort- 
gagee without wpleading puism mortgagee- 
purchase im execution — Alienation to stranger 
— Improvement — for redemption bp 

■ puisne mortgagee, 

, ■ The, owner of certain houses and lands 
created S simple mortgages on them the- first 
on the bouses to a fund; the second, on, the 
' . lands, tt' the third on the houses. to, the 
r plfi's- husband, S sued on his mortgage with- 
put making -the plfi’s husbajida party , obtain- 
; ad a -decree for sale and himself purenased 
;the properties mortgaged to him for an amount 
, . . which; nead paid pS his debt, - .He obtained 


MORTGAGE. 

possession and assigned them to third parties. 
The properties having risen m value, the plS. 
now sued on the mortgage to her husband and 
ofiered to redeem the assignees of S who were 
in possession of the bouse and hif^ improved 
them at great expense The assignees of S in 
possession of the lands were not impleaded in 
the suit. On the question of the terms of 
redemption. 

Held, that S, and his assignees are entitled 
on redemption to get the principal and interest 
according to the terms of the first two mort- 
gages calculated up to time of payment. The 
price of redemption is the same whether it is 
the puisne enoambranoer or the mortgagor who 
redeems The first two mortgages which are 
revived against the mortgagee ( t) though 
extinguished against the mortgagor, are sept 
alive to the fullest as if no action had ever 
been brought on them. 

S. and his assignees are bound to account 
for the profits of the properties from the data 
of possession to the date of payment. It oannot 
be taken as a rule of. law that in such cases 
the profits should be taken as equivalent to 
interest If either party insists, an account 
of the profits mu.st be taken allowing interest 
on the mortgage as provided in the bond. 

The person in possession of the lands not 
being impleaded, and the plfi’s. suit not being 
based upon but to avoid the mortgagee’s pur- 
chase, this is not a case for partial redemption 
and therefore, the plfi. should pay the whole 
of the mortgage amount found due 

The assigeee of S in possession of the 
houses is not entitled to the value of improve- 
ments made to the houses. 31 Mad. 253 foil, 
and 38 Mad. 18 doubted. (Abdur Eahim and 
Oldfield, JJ ) MUTHAMMAL V, RAZU PILLAI, 
41 Mad 613=23 M.L T 106=(1918) 
M. W. N. 251=7 L. W. 420=44 I. C, 783. 

Prior and subsequent mortgageSuit 

for Sale by prior mortgagee against mortga- 
gor and puisne mortgagee— Decree in form 7 
Appx D, 0,P, Code-Bights of puism mortgagee 
— Bis cla%m not satisfied— Fresh s/uit by him 
for recovery of his mortgage amount -Main- 
tamability—C, P. G. S, il -AppUcabUity—Bes 
judicata. 

In a suit for sale on a mortgage brought 
by prior mortgagee against the mortgagor and 
A, a puisne mortgagee,' a decree was passed in 
Eorm‘No.*7, Appendix D» of the 0. P, Code. 
That is, the decree declared the amounts due 
to the plfi. and A, but directed the redemp- 
tion only of plfi’s. mortgage and ordered the 
sale of the mortgaged properties only m the 
event of the amount of the plfi’s mortgage not 
being paid; As regards the puisne mortgagoey , 
A, the only right given to him by the decree 
was the right to share in the surplus, if any, 
arising out of the sale. The mortgagor sued 
the mortgaged property by a private sale and. 

. paid ofi the amount due to plfi’s. deoree- holder. 
IChe amount found to be dub to A; uudet his 
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mortgage not having been paid, ha instituted 
a suit for the recovery thereof against the j 
mortgagor and the private purchaser from him. J 
On the pleas being raised (1) that A*s remedy 
was to execute the decree in the prior suit and ; 
a separate suit was barred under S. 47 of the | 
C. P- Code and (2) that the suit was barred ! 
by res jiidicata Jield U) that A was not enti- \ 
tied to execute the decree in the prior suit and ’ 
S. 47 had no application to the case and (2) j 
that the suit was not barred by res jndicata I 
because (a) it was beyond the pecuniary ^ 
limits of the jurisdiction of the Court which f 
tried the prior suit and (b) A was not in a 
position to have his claim satisfied in the 
prior suit. {Phillips mid Kumara.swaTni Sastri, 
/J.) "^EDAVTASA AIYAR V THE MADUEA 

HiNBu Labea Nidei Co., Ltd. 

42 Mad. 90=35 M. L. J. 639= 
24M. L. T 473=9 L.W 70= 
(1918) M. W N. S98 

Prior and subsequent — Suit for sale 

fay pnisue mortgagee— Eight of prior mortgagee 
to apply for personal decree against mortgagor. 
8eeG. P. C. O. 31 S 6, 33 M. h. J. 382. 


■ ^Pryyriiy-^NegUgence-- Earlier refisier- 
ed mortgage '-Title mth mortgagor — 
Sicbseguent mortgagee if entitled to priority. 

, A subsequent mortgagee . who has wilfully 
ahatained from the obvious course of search, 
ing in the registration office, cannot obtain 
priority over an earlier registered mortgage, 
merely on the ground that the latter did not 
call for the title deeds and retain them in his 
■ conkoL {Twomey and Mating Kin, JJ.) THE 

Bamk of Bengal, akyab u. aung tea 

HLA. 47 I. c. 774. 

^... 1 , Priority Property mvfied by five 
brothers, mortgage of — Subsegimdi rmfigoge of 
the share of 4 brothers— Partition'^ Bights of 
martgageBs 


Property belonging to 6 brothers including a 
minor represented by a guardian was mort 
gaged by them to N. Then it V 7 as mortgaged 
by the font adult brothers to O, The adult 
brothers became insolvent and the Receiver in 
insolvency got the joint property partitioned 
and the mortgaged property was allotted to the 
four adodt brothers, which was then sold by 
the Receiver at the instance of a prior mort- 
gagee who was paid off out of the sale proceeds. 


Held, that K . was entitled to the whole of the 
balance of the sale- proceeds in priority to G. as 
he had not lost the priority to the extent of 
the %f6dx share which belonged to the mmor 
• brother by^ teason of the partition and sale of 
the prepay. [Teunm md pfewhouU, /J*.) 
0OPI Kate Mondal Ashdtobh Gbose 
. 44 I. C. 1093. 


■■ S (^—Ancient mortgage— Entry 

m-ptfrtitfoh evidencer-^uit fa 

- bf pb^tslpn tmder aneieht. 


mortgage— Burden of proof. See (1917) DIG. 
COL. 380. BISHESHAR SiNGH v. BRIJ BHOO- 
SHAN SINGH. 20 0. C. 336=43 I. G. 300. 

— — ’^By Purdanasbin — Execution — 
Attestation — What amounts to See T.P. ACT, 
3-59. 4 Pat. L ff. 41?! 

Redempti du— B arred debt— Mortgagor 

not bound to pay redeeming subsisting mort- 
gage— Merger— Simple money bond— Conver- 
sion of into mortgage debt or judgment debt— 
Deed — Construction— Charge — Creation of 
mortgage. and lease when viewed as parts of the 
same transaction. See (1917) DIG. COL 892 ; 
Ramakbishna EUNKILAYA V. N. KUP- 
PANNA. 33 K, L. J. 581=22 M. L. T 422= 
6 h. W. 621=43 I. C. 286. 

: — Bedemption of -- Barred debt— Bights 

of mortgagor and mortgagee — Fossessmi left 
loith mortgagoT on conditio^i of paying rent 
annually --Default to pay rent— Decree for rent 
— Execntmi allowed to become barred — Suit 
for redemption brought long after decree for 
rent becomes haired— Eight ' of mortgagee to 
claim, for amount covered by decree for rent 

A deed of mortgage by conditional sale of 
the year 1863 provided that the mortgagor 
should himself continue in possession as the 
mortgagee’s tenant paying stipulated rent 
every year before the end of March and that if 
he failed to pay rent on *the due date in any 
year the mortgagee was to have the right to 
take possession at once and to charge rent at an 
amount equal to 12% interest on themortgage 
money. The deed also provided that 12% 
interest should be paid on the arrears of rent, 
that the mortgaged property should be liable 
for the total amount and that on redemption 
the mortgagor should pay the mortgage money 
with any arrears of rant and interest due. 
Default having been made in 1871 in the 
payment of the rent due, the mortgagee sued 
the mortgagor and obtained a decree for 
possession lor arrears of rent and interest at 
12% with future rent and interest at the same 
rate. In execution of that decree the mort* 
gagee obtained possession of the mortgaged 
property but did not recover the rent decreed 
and allowed the decree to become barred to 
that extent. In a suit instituted by the 
mortgagor in 1915 for redemption on pay- 
ment of the mortgage money (principal) alone^ 
the mortgagee, claimed to be paid in addition' 
to the amount due to him under the decree for 
rent aforesaid with interest thereon; Heldr : 
that the mortgagee, was not entitled to do so’^ 
and that the mortgagor was entitfed; to * 
redeem on payment of the mortgage money 
alone:— • ; 

^ Ber Phillips, J',— -The case was one nf 
tion of teEefs to which a party is entitled and 
by obtaining a decree for money, for the rent 
htt artilftrs,- which deorw could bq-Aniorced ^ 



OP INDIAN DECISIONS 


806 


805 

mortgage. 

once, the mortgagee must be deemed to have 
abandoned the charge which he could only 
enforce later and could not, after he has 
allowed his decree for money to become barred, 
fall back upon the right to the charge . j 

Per Krishnan, J. — Even assuming that a ‘ 
mortgagee does not lose his charge by ob- 
taining a personal decraa for the rent in arrears ^ 
but can plead it and claim to be paid the 
amount of it in a redemption suit, he can do 
so only 80 long as the claim under the decree 
is not barred by limitation. {Phillips and 
Ktishnan, J'J ) Mangbshwae Narain Rao 
Shiva Rao. 41 Mad 1043=35 M. h. J. 
414=24 M. L. T. 370=(1918) M. W. N. 917= 

8 L. W. 405. 

-——Redemption— Clog on equity of— 
Malabar law— Kauom— Demise of land in 
perpetuity with covenant for renewal every 12 
years— Validity of covenant. See Malabar 
Law, KanOM. 23 M. L. T. 67. 

Redemption— Clog on- Postponement 

of redemption for 37 years if a clog on. See T. 
P. ACT, SS. 60 and 62. 35 M. L. J. 287, 

Bedcmption--“Cl(^g — Mortgage — 

Preliminary decree for foreciomre — Suhscgiieni 
- compromise for foreciomre of portion of mort ■ 
gaged property— Validity of < 

The only objection to any agreement for the 
purpose of clogging the equity oi. redemption 
entered into by the mortgagee with the mort- 
gagor arises if it constitutes part and parcel of 
the orginal loan or mortgage transaction. But 
there is nothing to prevent that being done, 
if it is effected by an agreement which in 
substance and in fact is subsequent to and 
independent of the original bargain. {Mittra, 
4. J, 0.) DHARAM SINGH V. GANESHBAM. 

43 1. C.399. 

Redemption— Morigageyrs— Discharge 

oj mortgage hy^ one of co-morigagors— Right to a 
charge as against other co-mortgagors — Nature 
the charge— Redemption. 

One of several mortgagors, the first defend- 
ant paid off the mortgage debt and remained 
in possession of the mortgaged property with 
idle consent of the other heirs. Subsequently 
his creditors obtained a decree against him and 
attached his property and sold it in execu- 
tion. One of the other mortgagors then sued 
to redeem the property impleading the other 
mortgagors and the auction -purchasers as 
parties to the suit ; 

^ that the. transaction between the first 

deft; and his ob-mortgAgors amounted to a 
joint charge given by the latter to the former. 
’ on their joint undivided share of tfie property 
' in respedt of the amount of ^eir share in the 
„ debt, and: that tbepjff* heing one of the co- 
heirs on ^ 'whose ^hSi the joint charge was 
was entitled- 


MORTGAGE. 

The charge was not an interest in the landi 
and therefore, all that the auction -purchaser 
obtained by his purchase was the share of the 
ist deft, in the mortgaged property. {Tzvomeyt 
Q. J and Ormond, J.) Kya ^AN v. TUNGYAW. 

9 L. B. R. 169=47 I. 0. 121. 

Redemption— Condition in mortgage 

that mortgagee was to be absolute owner on 
default of payment within fixed time— T P. 
Act, not applicable. See (1917) DIG. COL. 
894 ; ABDUL HAMID v . DWARIAH BIBI. 

10. Bur. L. T 219=36 I G. 059. 

; Redemption — Interest of mortgagor 

described as a mortgagee right — Mortgagor 
formaUy mortgagee subsequently full oioner— 
Sale what passed at — Pri^y Council practice in 
point not argued in High Court ugainsi decision 
of first Court — Interest — When maybe granted- 
in absence of contract. 

A mortcagea, D. of immoveable property, 
after certain judicial proceedings, became 
full owner in 18 S3, and mortgaged it in 1886 
to one 8, who caused the property to be put to 
sale in 1897, but by mistake described the 
property in the application for execution as 
“the mortgagee right*' of D, and the same 
description appeared in the sale proclamation 
and at the sale the deffs. became purchaser. 
The representatives of D having sued the defts. 
for redemption of the mortgage, which in fact 
had been extinguished in 1888, the High Court 
held, having regard to the description of the 
property in the sale proceedings of 1897, that 
the defts.. bought no more than that of the 
mortgagee’s right and decreed redemption. On 
appeal to the Privy Council : 

duccre . — Whether in the oiroumstanoes 
anything passed by the sale of 1397 ; 

Held, however, that the appellants whose 
plea that the sale was null and void was re* 
jeoted by the first Court not having appealed 
against it in the High Court, the PriVy 
Council, according to well- settled practice, 
must refuse to entertain it. . 

That, in the absence -of evidence to the con- 
trary, a statement in the judgment appealed 
against that point urged later on in appeal) 
was not pressed by his advocate in the lower 
Court must be accepted by the AppeHatt 
Court, 

Interest depneds on contract, express or 
implied or on Some rule of law allowing it. 
{Lord Sumner) Lala Kalyan Das n. Shbikh 
MaQBAL AHMED. iO All 497= 

16 A. L, J. 693=22 C. W. N. 8S6= 
35 M. L. 3. 169=5 Pat. h. W, 159= 
24 M. L. T. 110=8 h. ir. 1T9= 
(1918) M- W. H. 536=20 Bom . L. R, 884= 
. 28 C. L. J. 181=46 I. C. 548 (P. 0.) 

'Redemption— Lease crea^ by mort- 
gagee -^Termination of. See Mortgagor and 
MO^AGBJE. 44 I. O.R39. 
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Efideffiptioa— Partial owner of equity 

of redemption if can redeem whole. See (1917 ■ 
Dig. col 895 ; Baikcntha Nath Det v 
MOEESH Cha^’DEA DEY. 22 G. W. N. 128= 

44. 1. G. 77. 


—Redemption— Prior and subsequent 
mortgages— Decree and sale in esecution of 
decree on prior mortsage^W ithout impleading 
puisne mortgagee— Puroliaser in execution — 
Assignee from— Improvements by— Value of, 
if can be charged against puisne mortgagee 
seeking to redeem. See MORTGAGE, PEf OR 
AND Subsequent, 23 M. L. T. los. 


Redemption— Right of— “Interest in 

property” — Meaning. Sec T. P. ACT, S 91 (a). 

14 N. L R. 117. 

Redemption— Right to — Owner of a 

portion of the equity of redemption — Right to 
sue for redemption. See T. t'. Act 8. 60. 

99. n W N Sflft 


I Oalance due is as much, a redemption as the 
j payment of the whole sum due in case in 
j which there has been no previous part-pay- 
I ments. 

I Redemption is effected by the releasing of 
the security and where the security is extin- 
guished the property is redeemed by the act 
which extinguished it. 

b 96 of the T. P Act is not limited in its 
scope to oases in which delivery of possession 
of the property itself is rendered possible by 
the faot that the mortgagee w3>k an usufruc- 
tuary mortgagee. The section is also applicable 
to cases of simple mortgage when the property, 
not being in the possession of the mortgagee, 
cannot be transferred to the party releasing the 
security. 31 Cal. S6S, 26 Cal. 703, 28 All 483 
ref (Roe mid Ooutts, JJ.) MUSSAMMAT HIRA 
KUERti. Pa LEU Singe. 3 Pat. L. J 490= 
(1918) Pat. 274=5 Pat. L. W. 144= 
46 I. C, 479. 


-■" ^ Redemption — Suit for — First suit for 
redemption decreed — Subsequent suit for 
redemption barred. See RES JUDICATA. 

20 Bom L, R. 164. 

• Redemption — Suit on foot of one 

mortgage — Relief on another 7nortgage, if and 
isheh given>---Plff. connecting a false docu^nent 
not entitled to relief. 

The general rule that where a plff. fails to 
establish the specific mortgiga sued on, he 
. should not be given a decree on a mortgage to 
be gelled out from documents or pleading is 
subject to exceptions, e.g., where the plff is 
under an error induced bv the defts. 18 M. 
46a;lBM. L J. 274; 1915 M. W N, 105 , 
(laiej 1 M W. N. i7l ; 30 M. 888 Ref. 

In no case oan a plff. who has fabricated a 
document be allowed to obtain a decree on the 
admission of deft, (SesJzagiri Aiyar and Napier^ 
JJ,) MADHAVAN VYDIAR V. IiaKSHMANA 
PATTAS. (4918) M. w. H. 139= 

7 L. W 284=44 I. C. 447. 

Redemption — Time fixed by consent, 
whether oan be extended by Couri. See (1917) 
Dig. col, 896; Maung San Lin u. Maung 
moE Thin, 10 Bup. l. T, 24o= 

37 I. G 672. 

“ ^ — Redemption— Usufruotuarj mortgage 

of 6h>. lands pnor to Tenancy Act— Sale of 
mortgagor's proprietory rights after Tenancy 
Act— Ex-propnetory Tenancy - Redemption of 
mortgage. See T. P, ACT. S. 01. 

16A. L.J705. 

-Bedimpiion— What c-a— If nether pay- 

jruntof haiance aTnounis ro, T.P Act. Ss 60 
S9jind 95— U.P. Cede, G 84, R, d, 

' Where there have been paymsnfeB in part 
fiatirfeefeiofi of a mortgage the payment ef the-, 


Eights of mortgogee^-^ Siihseqeunt 
agreement or act of ^nortgagoT, not to prejudice 
rights of mortgagee. 

A mortgagee cannot have his rights creat- 
ed on the dace of hia mortgage, impaired by 
any subsequent act or agreement of the 
mortgagor to ^hich he is not'a party. [Stanyon, 
A. J. C.) JaIRAM V. DEBIDAYAL. 

46 I. C. 789. 

'^Rights of sale of prior and puisne 
mortgagor — Several mortgages on same pro- 
perty. See 0. P. CODE, 0. 31, R. 1. 

12 S. L. R. 1, 

7norigagee — Rights of sub-mort^ 
gagee— Discharge of original mortgage by sub~ 
stiiuiion of other mortgages how far affects 
—Bights of sub ^mortgagee— Bight of mh-morU 
gagee tr sell. 

There is no necessity to give noticse of an 
assignment of a mortgage to the mortgagor, 
and such want of notice will not render the 
sub-mortgage’ invahd, save in so far as the 
assignee hold subject to the accounts between 
him and the originiil mortgagee. 

The substitution of one mortgage by another 
mortgage will not affect the rights of the sub- 
mortgagee from the original mortgagee’s 
rights under the earlier mortgage to sale. 

A sub- mortgagee has the right to sell the 
mortgagee’s rights against the particular pro- 
perties sub-mortgaged to him for the whol e 
amount due to him and the mortgagor's remedy 
against him is just what he would have against 
the original mortgagee if the latter' sought to 
enforce his debt, against those particular pro- 
perties vie., to redeem by paying the amount 
due. iWaiiis, Q. J. and d^apier. J.) PaPALA 
GHAKRAPANI V. LACHillACHI. 

36 M. L. X. 309s?::2a M. L. T. 3C0= 
(1018) M. W, M. 249« 46 i. C. 769 
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mortgage. 

— Subrogatim — Discharge of 'prior 

mortgage by stranger -“Keepioi-g a tire- 

Irrespective ,of the clause in a document 
definitely keeping alive the mortgiga, the 
payment of the mortgage debt to a third party 
with the consent of the mortgagee (who had a 
second mortgage) for the repayment of his fi st 
mortgage was in itself sufficient to warrant 
the presumption that the prior mortgage 
would be kept alive as against the second 
mortgage, 10 G. 1036 Ref. [Sharfieddin and 
Boe, JJ.} Rai benode bbhary Bose v. 
HIEA Singh. (1918) Pat. 76= 

44 I. G. 726. 

Subrogation — Prior mortgagee paid 

oS with borrowed money— Vendor’s lien. See 
(1917) Dig. col. 899; Ma PYEE v. V. R. N. 
E. Chetty. * 10 Bur. h. T. 232= 

36 I. C, 992. 

Subrogatimh— Bight of prior mortgagee 

obtained by subrogation if can be enforced by 
suit^Bresumptio}i, keeping alive, 

The right of prior mortgagee obtained by 
subrogation can be enforced by snit. The 
right cf subrogation is an equitable right. To j 
rcoofinise an eq^uitable right and then to refuse 
the means of enforcing it, would in efiect 
result in refusing the equity. 3A All- 102 foil. 
(Phillips and Krishnmiy JJ,) A HAMA KAO 
V, MANDAOHALUGAI. 35 M. L J 467= 

(1918) M. W. N. 906=8 L W. 175= 
24 M. L. T 133=47 1. C. 882. 

— Suit for interest after principal be- 

comes due — Subsequent suit for principal— 
Maintainability— Has Judicata. See C. P 0. 
0. 2, R. 2. 88 P. R, 1918, 

——Suit for redemption — Parties — With- 
drawal of suit as against one of several mort- 
gagees— Efiect. See Or P. 0 O. 34. R, 1. 

4 Pat. h. W. 391. 

-Suit for sale— Right to apply for per- 
sonal decree —Suit by puisne mortgagee against 
mortgagor and prior mortgagee — Eecree enti- 
tling both mortgagees to apply for sale — Right 
of prior mortgagee to apply for personal decree 
in his favour. See 0. P. 0. O.’Si, R. 6. 

(1918) M. W. N. A, 

• — —Suit— Parties— Prior puisne mortga- 

gee’Suit for sal© by prior mortgagee — Efiect of 
not makiug puisne mortgagee a party— Order 
absolute ’for sale— Substitution of right to 
saia for. right under security. Mortgage, 
S01T FOR. 3S ifi. li, J. 1= 

16 A. L. J. 607=5 Pat. E, W. 88= 
m h C. 798 (P, C.) 

I "—Suit— Parties— Title paramount not 

; ; to be adjudicated in^RuIe— Eatoeptiom Se0 
tiOonE, 0. 34, R. 1. 4 Pat. It, w. 417' 


mortgagor and mortgagee. 

— Suit— Preliminary and Pinal Be- 

I crees — Proceedings between, proceedings in 
suit and not proceedings in esecution Sec 
G.P. CODE, O. 34, RR. 4AND5. 

40 All. 203 also. 16 A. L J, 437 also, 
lo A L. J. 143 also, 7 L W.43S. 

: Suit — Receiver appointment of — 

1 Floating charge. See RECEIVER. 

46 I.G.389. 

Transfer of mortgaged property on 

footing of no mortgage— Some of mortgagees 
parties misrepresentation— Efiect as against 
them and as against their co- mortgagees. See 
Estoppel. 27 c. l, J. 453, 

— Usufructuary mortgagee — Bight of 

mortgagor to possession according to terms of 
contract. 

A mortgagee whose right to possession is 
unconditionally and automatically determined 
by the terms of the contract cannot claim to 
remain in possession thereafter in spite of 
demand by the mortgagor. In such a case the 
mortgagor can maintain a suit for ejectment 
against the mortgagee. {Mittra, A. J. 0 ) 
PARAM sure V. Yadogi 46 I. C. 743. 

^Usufructuary — Stipulation for pay- 
ment of principal and interest by appropria- 
tion of usufruct— Option to redeem on a parti- 
cular date before expiry of the period— Default 
mortgagor not entitled to redeem before expiry 
of original term fixed. See T. P. Act, Ss. 61 
and 62. 35 M. L. J. 287. 

Without possession — Sub-mortgage- 

by mortgagee -Payment by mortgagor to sub- 
mortgagee — Efiect as against mortgagor. See 
Limitation act. S. 20 (i), 3 P. R. 1918. 

MORTGAGOR AND MORTGAGEE-^ccowwis- 

Suit for vfh^i ma.niiavnable — Incidental to ether 
relief — Mortgagor and mortgagee — Accounts to 
he ordered only in suit on mortgage. 

Apart from any special statutory provisions 
accounts cannot be adjudicated upon by a 
Court where no relief can be granted. Ordi- 
narily a suit for accounts upon a mortgage 
cannot be maintained by the mortgagor unless 
he asks for redemption. 

An adjudication which cannot be the basis 
of any relief is not binding on the parties^ 
{Batten md M-iitra,'A. J.G,) MTJEUND RAM. 
SUKUL V. SHEO NAEAIN. 47 ,1. C. 21. 

. , ■ ^-Accowits — Usufructuary morigagee-^] 

\ Omission to keep accounts^ Presmiption agdmst 
mortgagor. 

'Where, on taking the' accounts of a usuf rue- 
tuary mortgage, it appears that the mortgagee 
has kept no regular accounts, every raasonabio 
presumption should be made against him. 
and Mittrai- A. J. CJ Mukand Ram 
BRBO KABAIN. : 47EG, 2i ; 
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MOR!R1AGOR AlJD MORTGAaEE 

Accretion— Mortgage by ic^argdar with 

possession of warg land and kumaki land 
attached thereto — Subsequent classification of 
kumaki as Poramboka and assignment to 
■wargdar mortgagor — Efiecfe of — Enures for 
benefit of mortgagee. See SOUTH Canara, 
SUMAKi Land. 35 M L. J. 120 . 

Adverse possession, during continuance 

of mortgage if and when possible^ 

If the mortgagor dies without leaving any 
issue or reversioner in a definite degree of 
reiationship and land has been claimed by the 
proprietary body as the ultimate heirs to the 
property and they omit to sue within 12 years 
from the death of the last person in passeasion 
or within 12 years when the mortgage could 
have been redeemed under the terms of the ori- 
ginal contracts their right to sue becomes 
barred by time. 

GeneraEy speaking a mortgagee cannot set 
up adverse possession , but a mortgagee can do 
BO, if on the death of the mortgagor he claims 
to be the heir of the mortgagor and the muta- 
tion has been efiected in his favour as such, 
and no person brings a suit against him for 
more than 12 years. {Shah Din, J.) RAM 
SINGH tJ. BAST! . 89 P. W R. 1918 = 

iS I. C. ^57. 

— Equity of redemption— Purchase of, 

by mortgagee in eseoution of deree— Contra- 
vention of S. 99 of the T P Act — Right of 
mortgagor to redeem. Sea T. P. ACT, S. 99 

28 C. L. J, 151. 

Mortgagor in possession on condition 

of paying rent— Default— Mortgagee obtaining 
decree for arrears of rent but allowing execu- 
tion to beecme barred— No right to insist on 
payment of barred items before redemption 
Bee Mortgage, redemption. 

35 M. L. J. Hi. 

— Lfffsse created by mortgagee— Ter^m'ba- 
lion of, on redemption by the mortgagor. 

Obiter. — A lease created by a -mortgagee 
determines ipso facto on redemption of the 
mortgagor or the purchaser of the eauity of 
redemption. The position is, however, difier- 
enb where the mortgage is only assigned 
{Sj)e7icer cM Krishnan. JJ.) QOVINDASWAMI 
PlDLAI li. PETEAPEEUMAL CHETTY. 

a 1.C.839. 

—Zlortgagee related io niortgcgor—Bond 

executed in o:nseg iience of morigagae becmrMyg 
aware of the demand by another creditor of 
nhortgchgor fear repaymend, of anioimts due to him 

— Mortgage whetlicr fraudukni^ 

Where the defts. Nob. 1 to S executed a mort- 
gage bond in favour of the p)fi^ for fis. 16,00o 
‘ due to the latter in consequence of the latter 
, havi^ come to know that daft. No, 4 another 
.6iaditpr of the defta, Noa. 1 to S, waa ptaesinjj 


MORTGAGOR AND MORTGAGEE. 

for payment and thereafter defca. No. 1 obtain- 
ing a decree against defts. Nos, 1 to 3, pur- 
chased the mortgage properties, and the plfi 
brought the present suit to enforce the security 
whereupon the deft. No. 4 contended that the 
mortgage was fraudulent, 

3eld, because the plfi. was related to deft. 
No. 2 and was aware of the fact that deft No. 
4 was demanding his dues from defts. Nos. 1 
to 3 and was bringing pressure to beat upon 
them was no reason by the plfi. should not re- 
quire the defts. No. 1 to 3 to secure the repay- 
roent of the money due to him. 21 C. W. N. 
685 and 43 Cal. 521 foil. (Temim and Bichard- 
son, JJ.) Rash Mohan Saha v. Krjstodas 
RAY. 22 C. W- N. 982=47 I, C. 412. 

Revenue— Arrears of— Payment of, by 

mortgagee after preliminary decree - Eight to a 
charge. See T. P. Act, B. 72. 43 I. C. 190. 

“I Bights of mortgagee — Bart of the coji^ 

sideration kepi m deposit and paid after- 
wards. 

Where at the time of execution of a mortgage 
bond for Rs. 8,000, only the sum of Rs 1 ,000 
was advanced to the mortgagor and the balance 
waa kept in deposit with the mortgagee which 
was subsequently paid over to the mortgagor 
on a registered receipt after the expiry of the 
due date of re-payment stipulated in the 
mortgage bond. 

Held, that in regard to the balance of Rs, 
2,000 subsequently advanced the remedy of the 
mortgagee was not a mere personal action 
based on a simple contract but he could recover 
the whole amount of Rs. 3.000 by a suit on 
the mortgage security. (Fletcher and Bttda 
JJ.) Kashi Nath mitra v. Dhikan 
CHAEAN. 451.0.778- 

— — — Rights of mortgagee with possession 
— Posassion left with mortgagor on condition 
of paying rent annually— Default— Decree for 
rent — Decree barred — Subsequent rent for re- 
demption— Eight of mortgagee to olAim for 
amount of rent covered by decree. See MORT- 
GAGE, Redemption. 35 m. L. J. 414. 

;; — Bight to possession— SiipiiloiiQn /or, 

on defaidt of payment of interest half yearly 
—Def atilt waiver — S uMseq ueni default — No- 
tke of mieniicji to take possessiori. necessary, 

A mortgagee, who has once waived the eight 
to possession of the mortgaged land upon de- 
fault in payment by the mortgagor interest 
due on, the principal mortgage money, must if 
he desires to avail himself of the right upon a 
future default, give the mortgagor clear and , 
reasonable notice of his intention. {Bediigant 
O.J, and Shah Din, J.) BANU MAD v. 
Pars ram. 

30 P. R. 1918*c:47 P. L B. 1918. 
38 P, W. R. 1918=43 h C. 656. 
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MORTOAOOR AND MORTOAGEE. 

“Sub-mortgagee— Rights of— Discharge 

of original mortgagee by substitution of other 
mortgages, if affects rights of sub-mortgagee — 
Right of sub mortgagee to sail. See MORT^ 
GAGE, SUB Mortgage. 45 I. C. 769 

'^TJsufructn.ary mortgage --Right of 

mortgagee to remain in i^osses^icni after mort- 
gage is satisfied by the usufruct —Terms of the 
docummit . 

A usufructuary mortgagee has no right to 
remain in possession of the mortgaged property 
after the mortgage money Ts satisfied from 
the usufruct, even though the parties may 
have mis calculated that the liquitation of the 
mortgage money from the usufruct shall take 
a longer period and may have said so in the 
deed. (Stuart a^id Kmihaiya Lai A. J. C.) 
Prag V. AIohan Lal, -47 I. C. 161. 

' Tlsufriictuary mortgage — Theka granted 

by mortgagee at a certaAn rate of rent to last 
during term of the mortgage— Sale of equity of 
redemption for arrears of rent Suit for arrears 
of rent uuder theka if maintainable. 

On July 23rd 1908^ deft, made a usufructu- 
ary mortgage of hia zemiudari in favour of 
the piff. and on the same day the plfi. granted 
a theka of the mortgaged property to the 
deft at a certain rate of rent, to last during 
the term of the mortgage. The rent under the 
lease having fallen mto arrears, a suit was 
brought against the 1st deft, on June Sdth 
1912, and in execution of the decree made in 
the suit the equity of redemption was put up 
for sale on March 20th, 1913. It was pur- 
chased by a third person, and the mortgage 
was proclaimed at the data of sale. The pur- 
chaser did cot take stepsto have mutation effect- 
ed in his favour and the records continued as 
before. Tlhe plfi. now sued the deft, for arrears 
of rent under the theka for a period partly 
prior and partly subsequent to March 20th, 
1913 at the rate fixed therein. The deft, con- 
tended that after the 20th March 1913, he was 
not liable to pay any rent he having become 
an ex -proprietary tenant after the date of sale. 
Heldy that whether rightly or wrongly, the 
mortgage most under the circumstanoea, be 
assumed to be subsisting and as such the 
lease- also must be deemed to subsist and the 
deft., as tbekadar was liable for rent as presorib 
ed in the theka [Tudball cmd Abdul Baoof^ 
IJ,) MITHAN LAL V. CHHAJJU SINGH 

40 AIL 429=16 A. L J. 384=45 1. C, 329. 

MOTOR YEHICLES ACT (YIIIOF 1914^ S. 11 
— ^Rules under, part II— Rules 3 and 19 
- ^ contravention of— Owner^s liability for the acts 
^ and conduct of servants iSee (1917) 0IG- COL. 
"QQT. BaIDYANATH BoSE ^i;. iSMPERBOB. v 

43 Cta. 430=22 G W. N. 72= 
/ i 26 0.14,0.37=421.0.601. 

— tSb.- II and iB—Buh framed under tlw- 
:.j ‘ Cl. (X)-Violatim^ of—^Lamp fixed 

L - ohieachr m ftmi , - V 


MUSSALMAH’S WAKF YIUDATING ACT. 

Rule 12 of the rules framed by the Local 
Government under .5. 11 of the Motor Vehicles 
Act provides that ‘the person shall drive a 
motor vehicle during the period commencing 
half an hour after sunset and ending half an 
hour before sunrise unless such vehicle is pro- 
vided with light as follows : — (1) in the case of 
vehicles other than motor cycles, (2) one lamp 
showing a white light in front affixed on each 
side of the front portion of the vehicle, (b) one 
lamp showing a red light at the rear and show- 
ing a while light at the side affixed at the 
back of the vehicle in such manner as to 
illuminate with the white lights and render 
easily distinguishable the signs and numbers 
on the plates ” Accordingly when a person 
drives in a motor with two lamps affixed on 
each side of the front portion of his car show- 
ing a white light in front, held that the rule 
was fully complied with and the conviction of 
such a parson for the violation of the rule was 
bad in law. 

The words ‘front portion'* in clause (a) 
must be read as contradistinguished from the 
rear and the back of the vehicle mentioned in 
clause (b). It does not mean the extreme end 
of the bonnet or the extreme end of the front 
portion, but means the portion which is out- 
side the seats and the steering wheal. 
(Ba^zerji, /.) MAHOMAD oAlD v Empbbor. 

16 A. L. J. 623=46 I. C 1004= 
19 Cr. Ii. J. 860. 

* 1 — ^RULES 10 and 17— Motor Oar — 

Driving without lights— ‘Liability of oivner fat' 
act of driver in his absence. 

Seklt that rules 10 and 17 of the rules . 
under the Motor Vehicles Act apply only to 
the driver or to a person using the car at the 
time and an absent owner cannot therefore be 
fined because his servant drove his motor oar 
without lights after lighting up time. (ScoU- 
Sivith, J.) Emperor v. Sob4N Singh. 

27 P. R, (Cr.) 1918=37 P. W. R. 

{Cxr ) 1918=47 1. C 444= 
19 Cr. L. 3. 928. 

MOVEABLES-— 'Rfypotheoation — Bom. fide 
purcbase of — Without noticfes of eneumbrance 
—Effect. See HYPOTHECATION, MOVEABLES. 

35M.L.J45a, 

MUNICIPAL COUNCIL — Corporation — power 
ot—Bona fide exercise of powers — Interference 
by Courts. See Mab. DT.. MLtnicipalitieb 
AOT, Ss. 21 AND 37 . 35 M. L. J, 291. 

MUNICIPALITY— Constitution of duties and 
powers of— Inability for acts of misfeasance — ' 
Negligence of' Contractor— Effect of— Munici 
palities in India not a sovereign power or 
agent of the State. See MadbaS Bt. MUNlci- 
^ PALITIE8 ACT. SS 172 AND 173. 44 I G. 368. 
MUaSALMAR^S WAKF YALIDATING ACT, 
(VI OF 1913)— Ss. B and A, retroapwtive in 
operation^ ^ MaeomEBan Law, . Wakp 
; ; ■ , y' ' ' i6^a*l. j.sw. 
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HUT&TION. 

MUTATION — Ahse'nt^e—lP antes oimw4 
in iico villages— Absence of 4-3 years'— Issue of 
Beve^iue Oircuhr No B of 1903 — Mutual 
seitleyri^it evinced by tnutaiion-en t7yhinda,ig on 
ycrties alihough more advantageous to one of 
iheui—OniLS of proving ‘mistake of ^ eic., in the 
mutaiioK, 

Where A and B owned land in two villages C 
and D and since 15 years A was absent from 
C and B was absent from D and on issue of 
the Kevenue Circular No ‘A of 1903, A. and B 
agreed that A would get J of the land in 
possessaion of B at G and that B would get 
I of the land possessed by A at D and muta- 
tion was accordingly effected in the Revenue 
papers relating to both the villages, and the 
arrangement was subsequently acted upon by 
the parties at least on one occasion ; — 

Held, that, the, settlement, as evidenced by 
the mutation entries, was binding upon the 
parties notwithstanding that it was much 
more advantageous to one party than to the 
other ; for inst^ce the fad that one of lihein 
got considerable quantity of land without any 
right is no consideration for cancelling the 
contract. It was not necessary to determine 
whether the agreement of 1st May, 1905 
required registration. 

Held, also that the onus of proving that a 
mistake was made and the intention of one of 
the patties was not correctly expressed in 
recording the mutation entries, lies very heavily 
upon the party seeking to impugn the entries 
on that ground specially where it appears that 
the 

ia) parties were present at the time of 
mutation. 

[h) Revenue officers made every effort to 
ascertain what they wished to be done, and 

(c) mutation entries themselves are quite 
clear. {Baiiigan^ G J. cifid Chev'is, /.) 
Wabrawa Singh v, badwant Singh 

2 P. W. B. 1918=44 I* C. 277. 

NATTUKKOTTAI CHETTiES — Maral — 

Deposit in A"s name mrtrat B— Maral man 
neither trustee nor entitled to operate upon it. 
See LIM. Act, Aet. 60. (1918) M. W. N. 564. 

— Practice of — Thavanai interest, mean- 

ingof. NeeiNTEBEBT. 43 I. C. 972. 

UEGLIGENCE — Carrier — Extraordinary cause 
— Railway administration— G-cods consigned 
not delivered to consignee — Liability. See 
(1917} Dig cob. 908; SBEENBSA XAB CHOU- 
Dhuey V. '^EOY. OP State. 

21 C. W. N. 1125= 

25 C. L, J. 37=38 I. C. 702=43 L C, 263. 

Suit for damages for-Plaini— Amend- 
ment by incrnaaing amount claimed —Order 
alJcwing— Validity — Application made at 
: beginning of a.tml —Order made later See 
PBAOTIOE, . 7 L. W. 415. 


I NEGOTIABLE INSTRUMENTS ACT S. 15. 

; Suit for damages for —Measure of 

. damages— Principles— Assessment of damages 
I by trial '..ourt — Interference in appeal — Prin- 
j oiples. See DAMAGES. 7 L. W, 416. 

’ negotiable instrument -D iodmLsibfZ- 

ity in evidence— Suit on original consideration 
Maintainability — Conditions . 

Where A, who was indebted to B in the 
sum of Ba. 1,400 under a mortgage bond execut- 
ed by the former in favour of the latter, paid 
Ra, 1000 in cash and executed a trust for the 
balance of Rs. 400 due under the mortgage and 
B (the creditor) wrote an endorsement on the 
back of the deed to the efiect that the whole 
amount due under the mortgage had bean 
received, held that the legal effect was to 
extinguish the creditor’s rights under his 
mortgage and that that result was not affected 
by the circumstance that the trust could not 
be sued after because it was insufficiently 
stamped. [Shadi Lai; J.) PiRM OP BhagaT 
Ram V. Ghajjukam. 15 P. R. 1918 

=441. C. 886. 

— —Promissory note given for debt- 

suit on note— dismissal on merits — Fresh 
Suit on original consideration— Maintaina- 
bility. See RES JUDICATA, PEOMISSOSY 

note. 87 P. W. R 1918. 

IVsZ of'—Transfercdoh by delivery — HoU 

der-^ Right of to sue pro tempore. 

Before an instrument can be considered to 
be negotiable, it must be in a form which ren 
ders it capable of being sued on by the holder 
of it pro tempore in his own name and it must 
baby the custom of the trade transferable like 
cash by delivery. [Ohaitdhuri, J.) HaZaRI 
MULL SEOHANLAL v. SATIS CRANDRA 
DHOH 22 C. W -N. 1036. 

NEGOl.’lABLE INSTRUEMENTS ACT {SXYI 
OF 1881) Hundi Payable on demand— linterest 
to run from a future dale— Instrument might : 
be payable on demand though it is not physi- 
cally possible to get immediate payment. See 
Pa^ee Currency act, S. 26. 8 L. W 501. 

— S. 15— Indorsement by person not 
satisfying definition of ‘Indorsee’— Suit on in- 
strument not maintainable. See NEG. Ins. 
Act, S. 118 (e). 43 I. G. 186 (Mad.) 

*■; Ss. 26. 27 and 28 — Triisiee of a charity 
drawing a bill or rmkhvg a noie — WJuther 
personally liable on the bill or rucie —Agent, 
meaning of in S Aid. 

A person drawing a bill or making a note 
as trustee of a temple or charity is personally 
liable on such bill or note 

Agent” in Ss 27 and 25 means the agent 
of a person capable of contracting within the 
meaning of 3 26; and when the agent, is not 
liable the principal is liable. A ' person 
drawing a bill or making a note as a trustee of 
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KEOOTIIBLB INSTSUMEHTS ACT, S. 28. 

a temple or charity ia not acting on behalf of 
such a principal and cannot claim the benefit 
of S. 28, 17 M. L J. Slo; {1911} 1 M W. N 
14:6, 26 I C. Sc»6 foil 2 L. W. 118 dias. [WcLllis, 
C. J. mid S])encer J,) PAIiANIAPPA Chettiar 
V. SHANMUGAM CHETTIAR Mad 816= 
35 M. L. J. 90=24 M. L. T. 51. =3 L, W. 317. 

S. 28 — Agent signing ‘pr^'^wte with 
in'iUcils oj firm— Elxchisimi of ^erscmal kfiowl- 
edge. 

Where the agent of a firm who • executes a 
promissory note expressly stated in the body of 
the note that the debit was to be made against 
the firm and signed the note prefixing the 
initials of the firm to his name. 

Held that there was sufficient indication of 
an intention under 3 28 of the Negotiable In- 
struments Act to exclude the personal liability 
of the agent and that the agent was therefore 
not personally liable on the note. 33 Mad 4S2 
dist. {Spencer and Krishnan, JJ). NaTESa 
AIYAR V, SattaYA PiIjLAI. 8 L. W, 622, 

. 53 — Promissory note — Endorse 

ment by stranger—Suit on note not maintain- 
able. See N*ta. INS. ACT S. 118 (e). 

45 I. C. 186. 

* — S. 56 — IPromisHory note^ Endcyrseynefit 

of whole of balance due under -^Validdiy. 

S 56 of the Negotiable Instruments Act is 
no bir to the iudorsemeut or transfer of the 
whole of the balance due with a promissory 
note. {Johnsionet Cd J.) Jai Ohand v 
SaRDAE SlNaH. 5 P W. R. 1918= 

44 1. 0. 264 

7Sa.64 &nd IB -•Nofirpn'esentment by 

holder Drawer^ s Hahilitp — Ontis of proving 
that no loss w^U ensue to drawer. 

N who had sold potatoes to U drew a hundi 
payable at sight on the latter which was in 
favour of M. sold it to plffs who sent in an 
unregistered letter to their agent at Cawnpore. 
The letter miscarried, and the loss, owing to 
the carelessness of the plffs. was not discover- 
ed till after fourtLen months of the loss The 
plfis did not present the bill to N but brought 
a suit on foot of the hundi against N and H. 

Sddt thatN was not liable under the 
Hundi Inasmuch as the plfis had not shown 
that N could not auSer loss by reason of non^ 
presentment for payment. [Richards, 0 d, 
tmd TtidbaU, J) NANHEY MaXj v ChaIT 
BAM. 16 A. E. J. 869 =48 £. G. 364. 

.V S^^ ApplicabilUy of—Bundi pay- 

able di , sight Holder for valuable considerd^ 
fion^Beturnof. eofisideration money. 

- 8. 88 of; the -Neg "tiabie Inyferuments Act 

{does hot apply to ca^a of; pavable’ at 

aightt th^ are present .not for acceptance 
bni for ment. / V'; ^ ^ ^ 


NOTICE. 

_ Holders of hundis for valuable considera- 
tion are entitled to return the consideration 
money paid by them to their endorsers, if the 
hmidis subsequently turn out to be worthless 
and no payment can be obtained upon them. 
[^Lmdsay, J. C.) RAM DATAL v. LaLTA 
Prasad. S 0. L. J. 415=47 1. C. 683. 

^ S 118 (e) — Endorsement on negotiable 

instrument — Order of candor aemenis — Presump' 
tiofi as to — Stiit on pro/iote endorsed by siremger 
if maintaimble. 

In the absence of direct evidence that the 
endorsements on a negotiable Instrument 
were made in a particular order, the statutory 
presumption under S. 118 (e) of the Negotiable 
Instruments Act that they ware made in the 
order in which they appear on the instrument 
will prevail. 

Per Wallis t 0. J .—Scmble, A suit cannot be 
filed on the strength of an endorsement in a 
pronote by a person woo does not satisfy the 
definition of an eodorser in the Neg Ins* Act. 
(Wallis, Q J, and Sadasiva Iyer, J) 

Kothandaramaswahi NAIDU V Muthiah 
Chetti, ‘ 45 I C. 186. 

NON-OGCUPANGY HOEPING — Baiyaii i/nler- 
I est — Sale of . in execution of mofiey decree-^ 
Baiyat's righi to raise gusstion of non^trans- 
ferabildy. 

A non occupancy raiyati holding was sold in 
execution of a money-decree whereupon the 
judgment’debtocs objected on the ground of 
non transferability. Tue pafeta of the land 
prohibited any kind of transfer without the 
oonaeuD of the Imdlord and gave the landlord 
I the right of khas possession in case any such 
I transfer took place 

Held, that if the terms of the lease gives the 
landlord a r>ght of re entry in the oa^e of a 
transfer without his consent that rray raise a 
question between the purchaser, if any, at the 
Court sale and the landlord, but does not 
clothe the raiyat with a right to object to the 
sale (Bichardson a^id B&ackcroft, JJj. LELONGl 
V. Rajani Eanta Chowdhhri. 

22 C. W. N- 792=46 I. C. 417. 

NOTICE — ^Non-issue of as required by S. 9*-^ 
Proceeding under Land Acquisition Act— Efiect 
of, validity of proceedings. See Land AOQOI- 
SrtTON AOT, 3 9 16 A L. J. 609. 

— Requisites of a valid notice to quit 

Landlord and tenant. 

,35 M. L.J, 713=23 C- W.N 77 (3P, C.) 

— ^ ^Service of — Teat of sufficiency:, of 

—Delivery by post-rPresumption— Efieot of 
registering letters oahtaining hotioe to- quit 

See Landlord AND Tenant. 

; 36 M. L. J. 713=23 C. W, N, 17 (P. 0 .), 
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NOTICE. 

Suit against Railway Company for 

damages for n isdelivery — Notice of claim for 
compensation if essential. See RAILWAYS ACT, 
S. 77. 35 Id, L. J. 35. 

'^JJlSA^CE'—Aetio^iabU Nimmice — Carrying 
on oj InisinesB when amowds to — Finding as to 
whether carryi^ig m of business constitutes 
actionable nuismice <y)' not — Interference in 
Second 

In deciding whether a particular business 
earned on by a neighbour is or is not an 
actionable nuisance the court must consider 
the locality* the question whether the nuisance | 
had been long in existence, whether the trade | 
which causes the nuisance is commonly carried | 
on in that locality and other questions of a 
like nature. 

Where the final court of fact keeps all these 
questions in view and come? to a conclusion 
either that the business is or is not a nui- 
sance, its finding will not be interfered with 
in second appeal {Wallis, O J and Sadasiva 
AiyarJ.) SADASIVA CEETTY t?. BAI^GAPPA 
BAJOO. 25 M L, T 17=(1918 M. W. li 293 
=7 L. W, 505=45 i. C, 428 

Order for removal— Proceedings under } 

S.lSSCr.P. Code, nature of enquiry. Bf’c ) 
Cb. R Code, S 133. 23 C L. J. 211. I 

OATHS ACT. ^(X ot 1873) S 5— Accused in- i 
competency of, to be a witness in a criminal i 
trial. See CE. P. CODE, S 31i2 f4). 

27C L.J. 91 

T — -B . il--Odh mider ^Effect on person 

. not jcmiing in chaUengc—BigH of such party to 
appeal ctgaitisi decree cti oatlL I 

An oath is under S. Ilof the Oaths Act 1 
conclusive only as against the person who 
offered to be bound by it and not as against one 
who never joined in the challenge and such ‘ 
persons have the ordinary right of appeal ’ 
against the decree. 

Order 23, Rule 3, C. P. Code, has no appli- 
cation to the persons who did not join in the 
challenge and under the provisions of ' 0. 43, ( 

R. 1 ^m) an appeal ia now competent against i 
an order under O. £3. R. 3 which was not so t 
under the provisions of the Old Coda, vide S 
375^ and dSS of that Code. {Che-vis ‘and Broad- t 
way^^JI,) ■ Tala WAND u. Fateh Djh ■ ' 

83 P. R 1918=^50 R W, R 1918= ^ 
15 1.0.230.1* 

S. iZ—Dip:,siiicn oj Soj/s 0/ Ur£Ar i * 

oodh 07 affirTTiaticin iaken tiyider a' f 
promise to speak iJic truth ^ 

At a ctiminai trial the Sessions Judge ex- v 
SJlaned as witnesses three Iwyg between seven B 
and nine years of age without administer* 

Sag. an oath or affirmation tq any one of them, 

Bttt only after promise from them to speak - 
Belying on the evidence of these ^ 


I OCCUPANCY HOLDING. 

or I three boys and an eye-witness, the learned 
or I Judge convicted the accused. On appeal, the 
T, I evidence of the boy witness was objected to as 
5, j having been inadmissible. 

^eld by Shah, J,. that the evidence of the 
boy witness.^ even if taken without any solemn 
affirmation in the prescribed form, was adnns- 
L sible under S. 13 of the Indian Oaths Act, 
though it should be re''eived with due care and 
caution ; and that the evidence of t he three 
S5 boys coupled with the evidence of the eye- 
in witness showed that the a ocuaed was rightly 
er convicted. ^ 

J® Per Marim, J,— The conviction ought to 
, stand even if the evidence of the three boys 
were eliminated. 

3 , 

Ber Shah P— It is necessary before proceed- 
ing to examine such a witness {i e.,^ a witness 
of tender years) the court should satisfy itself 
P that the witness was competent to testify, that 
j- he was capable of understanding the questions 
_ put to hiia and of giving rational answers to 
' those questions; and that thereafter tie Court 
A should proceed to administer the oath or 
^ affirmation as required by the Oaths Act. If 
the witness is found to be incapabi - of under.- 
, Binding the obligation of such an oath or 
ir I affirmation, provided he is found to be a 
e } Competent witness. These facts may be noted 
L. so that The record ma> show that before taking 
the statement of a witness of that character 
I the tr al Court had ascertained that the 
1 i witness was a competent witness under S. US 
Gf the Evidence Act and that the omission to 
administer an oath or affirmation was due to 
bis want Of understanding the obligation of 
^ an oath. {Shah and Marten. I. J.) EMPEBOE 
5 t; BARI Bauji Pavae. 20 Bom L 
! 45 1 C 497,=:19 Cr, L. J. 593. 

^ q io f of’-ApplicahiMy of. 

' 18 of the Oaths Act does not extend to 

cases where the omission of the oath or affir- 

9L B R 88=*3LC. 86= 
19 Cr X. J. 84. 

OCCUPANCY HOLBINfi - mrimae of h„ 
De^Ti of tenant mthont heirs— New 

tenant not houi'id by wprtgage. 

Where an ooon|anoy holding is mortgaged 
by a tenant on the death oJ the tenant^fh^ 

TOt heirs the mortgage grafted upon it neo^ 

flanly determines also. 

i **^‘‘*^ ^ TOlontary surrender by 

tenant cannot operate to prejudice the rights 
I of one holding under him bv virtue of a 
transaction good against the landlord has 
no application to a case where a tenant dies 
Rant'pih^i'd Sroakman, ■A.J’. C.) 

KAM BAHT? PaRYTAE v . hOBHA HAM. ^ 

iU. C. 812, 
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A tenant can object to the sale of a non- 
transferable bolding in execution of a money 
decree even if tbe landlord consents to it. 
{Imam and TJiornhill JJ.) EAMESWAR 
Singh Bahadur v Keshwar RAi. 

47 I. C. 790. 

"•^NonlransferahilHy—Te^zmc'i^ before T . 
P. Act —Not for agrictiUural purposes — Custom 
of transferability. 

A tenancy created before tbe passing of the 
T. P. Aot which is not Kaemi mokurrari and 
which is not for agricultural purposes, is 
not transferable except under a cnstorn of ' 
transferability. (Woodroffe and Smither , JJf) \ 
TARA KaNTABAS GHOWDnUBY?;, GOPAD ; 
Chandra Sil. 46 1, c. 191 

— — Non*transferable by custom— ExecU' 
tion sale of — Objeccion to — Attachment be. 
fore judgment by consent in execution of j 
money decree against holder— Efiect— Estop- 1 
pel. See ESTOPPEIi. 5 Pat. L. W. 185. I 

— Non transferable-^ Devise of, portion of 

A non transferable occupancy holding, or a 
part thereof cannot apart from custom or 
local usage be devised by will 42 C. 172 dist ; 
42 0 261 foil. j 

Per CJicUierjea^ tT,— The validity of a transfer 
of the whole or part of an occupancy hoidmg 
made voluntarily appears to depend upon the 
principle of estop >ei and that of a transfer 
made involuntarily upon the principle of 
acquiescence and waiver. No such principles 
are applicable to the case of a testamentary 
di&^QBiiion. .{Fletcher a^%dN.E. Ohatteajea, JJ) 
Umesh Chandra Ddto^a u. Joy nath 
Dab. ' 22C.W N. 474=:I 

43 I. CS. 779. 

— Non-transferable — Gift of, binding on 

donor and his heirs. See (1917) DIG. OOL. 
913 ; BEHABI LAD GHOSE v . SINDHUBADA 
Dasi. 45 Gal. 434—22 C. W- N 210=:: 

27 C. L.;,J. 487;;:.41LC.878. 

'-^Non-ir mis fer able ^ mortgage of— Death 

bf temnts without luir — Effect of. 

Where a. non -transferable occupancy holding 
ia usufruotuarily mortgaged by the tenant 
without the consent of the landlord the latter 
is entitled to eject the mortgagee from the 
\ holding on the death of the tenant without 
hairs. {Dichardson and Beachorofi, JJ) 
HABAPALI SARKAR V. BAJABALI MIA. 

4HvC.72i. 


There ia no justification for tbe contention 
that because a landlord cannot eject the 
transferee of a portion of a non-transferable 
occupancy bolding and because if be does not 
eject him, be is liable to restore possession, 
the transferee has a right to obtain a declara* 

1 tion prohibiting tbe landlord from proceeding 
with an action against his recorded tenant. 

The transferee is not entitled before he is 
actually dispossessed by the landlord to bring 
an action against the landlord for a declara- 
tion that a tenant alleged by the landlord 
to be bis recorded tenant is not in fact his 
tenant and that a decree obtained by the 
landlord against the alleged tenant is 
fraudulent. Having no legal title or 
interest which the landlords are concerned to 
deny, the transferee cannot invoke the 
operation of S. 42 of the Specific Belief Act. 
42 Cal. 172 ref. 

If some out of a number of oo sharer 
landlords transfer either a part or the 
whole of a non-transferable occupancy holding, 
the remaining co sharers are not entitled to 
eject the transferee By obtaining recogni- 
tion from a co-sharer landlora the transferee 
does not acquire any rights or valid title in 
tbe holding itself as against the entire body 
of landlords. Notwithstanding such recogni- 
tion the remaining co-sharers can sue the 
original tenant for the entire rent by 
impleading the transferee. 

If the consenting co-sbarer landlords 
choose to repudiate their consent and to join 
the non-consenting landlords in suing the 
original tenant for the entire rent on the 
footing that the consent given by them does 
not create a division of the tenancy ibis open 
to them to do so It may be that the trans- 
feree will be entitled to sue the conaenting 
00 'Sharer for damages for fraud. 

No division of a holding tinder the B. T. 
Act is operative unless all the landlords 
oonsant to it and a suit for rent brought by 
the joint landlords against the recorded 
tenant is a properly constituted action 10 G. 
L, J. 618 ref {M-itler, 0. J. and MulUch, J.) 
GANAPATH SATPATHY w. HARIBAR PaNDBT, 
(1918) Pat. 289.=5Fat. L, W. 232=^ I. C. 

389. 

— — Non-transferable—Purchaser of. por- 
tion of — No right to claim r possession as 
against landlord purchasing holding in eze- 
oution of rent decree. See O.B Code, O. Bl, 
B. loa. ^ , 4Pat- tWvl29/ 


.^~^f-^Non4rmsferabte bceupemy 'Hdidmg-- 
Urmsfer o/ porPm-i Validity— Bights of Imidicrc 
and iri^fereir^Dms&ii ' ta irmis fer of mhe o) 
iTie landlords— Bff^ oHaiMcd 

: 'tdndlofds agm^t fecofdtd. fa 

:\ii0>araitkfi of its /mvalH^p "ifdr^eree-r 


^Nomtransferahiljty’ without landlord's 

oonsent-^Landlords, 'members of joint Hindu 
family—Transfer w'th consent of 'fearta of 
joint family—Validity See {1917).DiGj GOL. 
916 J GOLAPDI MeaB : e PUBNA /CBitosA 
Dtr-TT., : ^ 21 C. W. H, mi=:27:(£ L- 276 

I'. C.37.,' 
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Ko^i-tra'f<ifsr(zble—Scde bt executim of 

vjo^-^y-decree— Co-sharer raiyai if object 
Or sale. 

One of several raiyats who jointly bold a 
non transferable occupancy bolding cannoc 
object to the sale of a part of the bolding in 
execution of a money-decree. His objection 
must be confined to the extent of his share 
{Wocdrqffe SmitJier, JJ ) hELANI MON- 
PALANI V. MITEONDA LAL MONDAL. 

56 I. a 781. 

■— ICon^iran&JerahU — Trmisfer of kUtiani 

— Settleme'i'tby landlord, effect of, 

Plfi. purchased a non transferable occupan- 
cy bolding from the heirs of the original 
-tenant. A few days later the deft, purchased 
the sarce holding from a relation of the 
original tenant who had no right, title, or 
interest in the occupancy holding Both the 
plfif, and the deft, obtained settlement of the 
land from the landlord, the defies, settlement 
being prior to that of the plfi. 

Beld that the settlementB made by the 
landlord might be regarded as signifying the 
landlord’s consent to the transfer^ respectivfly 
set' up by the plf . and the deft, and that in 
as much as the transfer Bet up by the defts. 
was lEom a pretendeu owner, the conbent of 
the landlord could have no Talidating efieot 
upon the title derived by the deft, from that 
transfer but it operated to validate and 
confirm the title derived by the plaintiff from 
the true owners. {Teunmi and Michardscm^ 
JJ. )WAEID Alii BHayA V. Wahamad 
ASBAfi AU. 57 I C 157 

Succession to on the der ih of Oie holder' 

. ^Rigkt of one of the ketr io take u;p the 
entire hotdmg'. 

On 4;he death of an ocoupancy- tenant the 
occupancy right devolves by operation of law 
on iili the heirs as co-tsmants and any one of 
them willing to do so can take up the whole 
teuanojr in the event of the other heirs being 
unwilling to do so. kStanyon, AJ.O.\ KALWA 
V. Bbawab diNGH. 44 2 C, 1001. 

Suit for possession oft by lessee from 

usufructuary mortgagee %n possession— Lecte 
granted and registered by ‘mortgagee during the- 
pendency of p'oceedingsr for compulsory registrar 
tii n o/ mortgage— Bight cf lessee to recoter 
possessm^ wttlmd patjmg of j the mortgage. 
Where an occupancy tenant made a u?u- 
fruotua^ mortage of certain plots of htnda, 
hut during the pendency of the proceedings to 
get the mortage-deed registered granted a 
registered lease of some of thdae plots of land 
and no fraud or collusion on the part of the 
fcKee was proyed'and thfrle^-see sued to- . re- j 
;dover possession f roan: the mortgagee who had ’ 
in j^sa^ion Mi, that the lessee 
to pdssfifehm wi^uut having to pay 
. - monoy^ \8f Gsi :di^ 


OCCUPANCY TENANT. 

iPiggott and Walsh JJ). HABIB- UL LAH v 
MaNBUP. 50 All 228 = 

16 A. h J. 137=43 1. G. 614. 

— Testamentary disposition of if, valid- 

See C. P. TEN. ACT. 8 46 44 I, G ICOl 

“Transfer of— Payment of nasar to land- 

lord— Custom— Proof of— Amount undeter- 
mined — Vague cmd wicertain. 

In order to establish a custom of transfera- 
bility subject to the payment of a customary 
nazar, the evidence must show that the laud - 
lord is bound to recognize when naear of the 
amount, or, at the rate, determined by cus- 
tom is tendered to him. 

A practice or course of business in a 
zemindary office according to which a trans- 
feree is recognis^ provided that the amount of 
the nazar is satisfactory to the landlord is not 
sufficient. 

The payment of nazar without more is an 
indication that the jotes are not tr^insferable 
without the landlord’s consent given on receipt 
of tue nazar. 

A custom which leaves the amount or rate 
of nazar indefinite must be void for uncertainty 
[bickardscn and Walmsiey. JJ.) RaNi Mina 
KUMAEI SAEEBA V. ICHHAATOYEE CHADDH- 
22 C. W. N. 929= 
27 C. L. J. 687=46 I. 0. 747. 

“Transfer of— Eight of landlord to 

eject 'Transferable and non transferable hold 
ing. See 1917 DIG. COL £15 ; RamJI PEASAD 
V. Mohamad anwae aliehan. 

3 Pat. L. W. 299= 
(1917) Pat. 360=43 I. C. 377, 

OCCUPANCY RIGHT- Personal right --Not 
transferable beyond life time— Bengal Rent Act 
Btanyon, A J.Q.) RampbaSAD v- KISEOEI 

46 I. C. 667. 

I'Eyotwari waste land— Claim of occu- 
pancy right by cultivating tenants— Maintain- 
ability of— •Evidence necbssaty to prove. 
See Landlord and tenant, Permanent 
tenancy. 

7 L. w. 190, also 34 M. h, J. 294. 

OGCUPANGY TENAKT-Sub-lease by-Valid- 
ity— -Landlord’s consent — Necessity. See 
Landlord AND tenant. 

15N. L, R, 188. 

Suh-tmcrncy from year to year of field 
-^Termmciim— Notice— Necessity— Intention of 
parties— Presumptwfi. _ , 

When there is a sub tenancy from year to ‘ 
year of a £eld of an absolute occupancy 
tenement there is no presumption in the a bsenoa 
-of an express agreement that' the sub-tanahey \ 
terjninates .at the end of every yaaE wjthoui 
notiofr' being giyetu It ' shoid be p)tf0ftuined 
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OCCUPANCY TENANT. 

that the intention of the parties was that the 
8ub-tananoy would not come to an end without 
reasonable notice given by one party or the 
other. (Batten, A. J, O ) SeeomangAL v, 
Nanhelad. 

14 N. L.R. 3=43 L C. 392. 

Transfer of, in favour of Zaripesh- 

gidar— Bights of re-entry in favour of land- 

Where a non-transferable holding is sold to 
a sar'peshgidar of the holding the landlord 
has a right of re-entry even where the 
sarpeshgi right of the purchaser had been 
recognised by the landlord prior to suit- (Boe 
and Ooutis, JJ.) MUEHRAM SIKGH v 
BADASIVA KOER. 

47 I C. 132. 

OFFICIAL LIQUIDATOR — Positio^i of, in 
relation to Bank. 

The official Liquidator of a. Bank cannot be 
looked upon as agent of the Bank. He is an 
officer of the Court whoso rights depend on the 
terms of his appointment. (Chaudhri, J. 
Beutsch asiatisoee Bank v. Hiba Lal 
BURDHAN AND Sons. 47 I.c. 122. 

OPIUM ACT (I OF 1878), S. 9 --Possession of 
excess guantiUj of opium — Jomt possession— 
what constitutes. 

The fact that the accused gave opium to his 
father and children to eat was of itself ' 
insufficient to show that he alone w^as not in 
possession of the quantity discovered in his 
almirah. (Shah Bin and Chevis, JJ,) EM- 
EBBOE V. WAZIB SiNGH. 

3 P. R. (Cr.) 1918= 
44 I.C 688=19 Cr L. J. 364. 

— Rule 38 (2) as amended — Pos- 

sfissio^z. of more than one tola of opium. 

The amendment of R. 88 (2) under the 
Opium Act. which limits to one tola the 
amount which two or more persons may 
without a license at one time have in their 
possession collectively, renders it unnecessary ■ 
to give a decision on the condiot of this 
Court’s rulings in 13 P. R, (Cr.) 1897 and JO 
P. H. 1901 (Cr.j (Batiigan, 0 . J. and Wilber- 
force, J.) Ram Bakha tj. EMPEROR. 

15 B. R. (Cp.) 1918= 
22P.TS R. tCr.) 1918= 
88 P. L. R. 1918=46 I. C. 46= 
19 Cr. L. J.686. 

OB0ER— Dismissing objection to appointment 
oi Receiver* Appeal from. Bee 0. P. C. O, 40 
3 Eat. h.i. m, 

ORISSA TERARCS ACT (11 of 1913) Ss 31 

; ^ and '2 bit—Oecupamp holding-^ Begisi ration fee 
■^fcr for recovery aJ'-Secmd Appeal 

'c. The transferee of an occupancy folding is 
'tjouiad to depwit the registratitm^fa* premrib* 


ORISSA TENANCY ACT, S. 154, 

ed by S. 31 of the Orissa Tenancy Act 1913 
and if he failsto do so the landlord may sue for 
it. In such a case a second appeal lies to the 
High Court from the order of the lower 
anpellate Court. {Mullick mid Atkinson. JJ,) 
MRITUNJOY PRAEABAJ v. SBEE JAGANNATE 
JEU. 3 Pat. L. J. 351= 

47 I. C. 34. 

"■ •-Ss. 57, 218, 220 and 221 — Interest of 

an under -raiyat if an incumbrance — Ejectment 
of under raiyat hy auction purchaser — Pro- 
cedtire for. 

An under-raiyat in occupation of land is an 
incumbrancer within S. ^16 of the Orissa Ten- 
ancy Act, and, therefore, Ss. 220 and 221 
regulate the manner in which the incumbrance 
can be annulled by an auction- purchaser. 

Where the procedure for annulment of 
inoumbranoas provided by 8. 221 is not 
followed and a year is allowed to elapse by 
the purchaser without taking steps to annul 
the incumbrance he ia not entitled to eject 
the under raiyat under S, 57. But it the 
purchaser takes the prescribed steps to annul 
incumbrance and the under raiyat refuses t^ 
give up possession, the latter can be ejected 
under S. 57, (Mullick and Atkinson, JJ.) 
SHiBA Has ?), Oajbndra Nath Has* 

3 Pat. L. J. 112=44 I. C. 593. 

— Ss, 154 and 232, Nijchas Land^ 

Occupancy rights in, acquisition of—B. T. Ad, 
3s» 20, 21— Bengal Bent Act, B. 7. 

S- 154 of the Orissa Tenancy Act does not 
entitle a landlord to a declaration that lands 
are nijohae or proprietor's private lands un- 
less the land was recorded as nijehas not 
only in the Provincial Settlement but also in 
the settlement between the years 1006 and 
1912. 

The section makes a distinction between the 
expressions nijohae and nij ohobe. 

Hefts, lessees were introduced into the land 
1 under kabuliyats of the months of May and 
June 1901 in which uhey expressly stipulated 
that after the expiry of the term they would 
leave the lands to the khas possession of the 
'pifi’s. Held, that this stipulation amounted to 
contract by the lessees that they should not 
acquire occupancy rights in the land and was 
binding on them, as at that data there was no 
provision m Orissa which prevented a tenant 
from oontr acting, himself out ot the provisions 
of S. 20 and 21 ot the B. T. Act: which were 
then in' force there. . The provisions of S. 332 
(2) of the Orissa - Tenancy Act make it clear 
that the Legislature when they enact^ that 
Act* meant to . give egeot to contracts made 
: between landloid and. tenants under which 
the tenants coUid he prevented from acquiring 
occupancy rights hi Iftnd, provided the con- 
tract had been _ made more than six years 
before the commencement of the Act. S L, B. 
B* 185 ref , Wka^m.and Boct Sehukr 
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ORISSA TENAKCY AOT, 215. 

AEIB^R ALI V. GOPAIi PEASAD CHOIiE. 

3 Pafc. L J. 475=56 1.0.366. 


-Ss. 216, 220 and 221 — Interest of 

under- rai\ at, an incumbrance — Annulment 
und:;r Ss. 220 and 221 necessary before eject 
cent. See ORISSA TEN. ACT SS. 57, AND 
215, 3 Pat. L, J. 112. 


S. 151. 


See Orissa Tenancy act, 

3 Pat. li. J. 475. 


OUDH CIVIL DIGrEST, Para 172 — ^xeautimi 
Oj decree transferred from one court to another 
— First aiiempt unsuccessful— Competence of 
court to persevere wUh execuumi, 

A decree does not become incapable of 
execution within the meaning of Para l72 of 
the Oudh Civil Digest, merely because one 
attempt to execute it has proved unsuccessful. 
The Court to which a decree is sent for exe- 
cution is competent -tn persevere with the 
execution until it is made to appear either 
that satisfaction has been obtained or that 
execution is no longer posssible. {Lindsay, 

C andStuori, A. J. C.) GUR Dayal v. 
MESSES. BEGG SUTHESLAND AND Ca. 

21 0. C. 261=45 I. €. 722. 


PARA 272 -jS yee m'tificat-e — Govt* 

Flecder appearing fnr TalvsildaT, acting as 
liquidator of Co-operative Society. 

A Government Pleader appearing in a case 
for a Tabsildar, who has been impleaded in his 
capacity as a liquidator appointed under S. 42 
(li of the Co-Operative Societies Act is not 
exempted from filing his fee certificate as 
required fay para, 272 of the Oudh Digest. 
(Stum't and Kanhaiya Lai, A. J. C) Beni 
Madho SINGH Liquidator, dewaea 
Bane. 4 0. L*J. 583=44 I. C 353. 

OOOH ESTATES ACT (I of 1869 )-Pri 77 :c^ 

geniture 'Sa^iAd— Issue of—Ffect of. 

Where a primogenitare sanad had been 
issued to. a taiuhdar who died before the Oudh 
Estates Act came into force, succession to the 
estate would be governed by the terms of ^the \ 
sanad in the case of succession under a 
testamentary disposition. (Stuart mid Kan- 
haiya Lai, A. /, C.) PAEH JahAn JBEGtr%f v 
Mi>. ABDUL. 5 0. L J. §9=45 I. C. 307 

Sanad t effect of-*“Lofd Canning' s 
pr<Mamnii(rn— Confession of prop^y* — Pro. 
periy M ihA ha^nds of widiM— Bights of rever- 
sicr^rs put mi end to—Begrant to widow sanad, 
effect off. 

Lord Canning's 


OUDH RENT ACT, S. 12. 

reversionary hairs of her husband had in the 
property. 

The Second Summary Settlement in Oudh 
was a temporary measure and meant no more 
than that the person with whom it was made 
was permitted to engage for the payment of 
revenue for a period of three years. It did not 
amount in any way to the acknowledgment of 
the existence of any proprietory title ; nor did 
i it of itself vest the absolute proprietory and 
heritable right in the Taluqa. 

When the Goovemer-General issued hia 
letter of the lOih October 1859 it was not 
intended to declare any particular terms 
regarding the estates which were in possession 
of widows and the general declaration in para. 
2 of this letter ought to be deemed to include 
cases in which the person admitted to engage 
for the revenue was a woman. It wa= not the 
intentiGn to bestow in any case less than the 
full estate described in the letter. 

This letter purported to grant a fresh title 
altogether and not merely to acknowledge and 
restore a title which bad vested prior to the 
confiscation and had been destroyed thereby. 
Held, further, that it was not the efieot of this 
letter and the Samids which followed upon it 
to revive all rights which might have been 
enforced against the talukdars prior to the 
time of confiscation such for example as those 
of the reversionary heirs of a deceased Hindu 
widow in possession of the estate. {LMsay, 
J. 0.) mid Stimrt,AJ ,G ,) BISEESHUR BaEBH 
Singh v. Raja Remeshar baksh Singh. 

21 0. C. 1=44 I. C. 368. 

Ss. 15, 22 and 23 — Estate entered m 

list II a^ui held under primogeniture sanad— 
Bequest in favour of a person outside the line 
of succession— Ordinary law, whether ’metises 
terms of Sa^uxd— Hindu Law— Will— JHeceBsary 
elements of, 

S 16 of Act I of 1869 is a declaratory 
section operating both prospectively ^d ' 
retrospectively 

Where a person whose estate was entered in 
List II dies before Act 1 of 1869, came into 
force, bequeathing his. estate to his son-in 
law, who was neither a taiukdar nor a grantee 
nor a person who would have succeeded to 
the estate, had he died intestate 

Held, by LMsay; J. C. that the effect of 8. 
16 was to put the sanad out of consideration 
altogether and that the succession . to the 
estate on the death of such a legatee would he 
j governed by the rules which would have 
I governed the 


T- - « - . . . succession if the legatee had 

F-roclatoafcion of the l5th » bought the same from a person, not being a 
Mamh 185S had the effect of divesting all i talukdar or a grantee, or in other words by 
landed property from proprietors in Oudh and j the crdinarv law. irresneotive of mle 


proprietors in Oudh and 
to transfer it to and vest it in the British 
.Government* Where any such property waqf 
in pOflseaaiDn of a Hindu widow at the time of 
tto pr^olamatiou the result of it was to. des 
tojr which lady or any of tfa* 


I the erdinary law, irrespective of the 
of succession contained in the sanad. 

Held by Kankaiya Lalj A J 0,^ that the 
effect of that section was to relieve such a lejga- 
tee from the disability imposed by Act -I of 

,1^9 on. tfilukdaM . 
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OUDH ESTATES ACT. S. 22 

of transfer and succession and not from 
any rules which might be applicable 
independently of the Act, and that the 
succession laid down in the sanad as restrict- 
ing or qualifying the personal law. 

3eld,^ also that tlie rule of succession con - 
tained in the sanad was inapplicable to a per, 
son, who gets the #^state otherwise than by 
inheritance, {hindsay, J C and Kanhaiya 
Lai, A. J. a ) Balraj Kuar v. MAhadbo 
PAX i Singh. 3 o. L 3 , 589=20 0 C. 360= 

MI.G.59. 

' ' ' ’S. 22 ^ — Scheme of — Widow, position of 

—Reversioner no vested right in-^Vransjer of 
estate by reversioner, void 

Although under the scheme of inheritance 
laid down in S, 22 of the Oudh Estates Act 
the widow of a Hindu taluMar has an interest 
which is in many respects difierent from the 
interest held by a female heir under the 
ordinary Hindu Law, yet this does not make 
any difierence in the nature of the legal 
position of the ^rson who is entitled to 
. succeed after the widow’s death. 

Where it was found that a person was 
entitled to the estate left by a talukdar under 
S. 22, oL 14 of the Oath Estates Act, but for 
the existence of the talukdar’s widow who 
was in possession of the estate under clause 8 
of that section, J 

Eelds that during the widow’s life-time be j 
had no vested interest, but merely an expect- | 
anoy of inheritance in the estate which he 
could not transfer, {Li^idsay^ J, C. and Stuart, 
A. J. C.) Far Nath Khar v Indra Baha- 
dur Singh. 47I.C, 2ll. 


OUDH REKT ACT, S. 3. 

of Wards, is liable to attachment in execution 
of a decree obtained Against him in respect of 
a contract entered into while the estate was 
under the superintendence of the Court of 
Wards {Kanhaiya Lai, A. J, 0 ) Debi BaKSH 
Singh, v. Bed Nath. 5 o, L j 90= 

^ I. C. 213, 

OUDH LAWS ACT (XYIII OF ±876)^Pre^ 

eynpt ion— Member of village community— Rent- 
free grantee, if a Muajidar — Aeguisition of 
' status of u^ider-proprietor— Condition, 

A mere rant free grantee is not a member of 
the Tillage community for the purposes of 
preemption. 

A mere muafidar or rent free-bolder however 
long he may have held tbe muafi as such, does 
not thereby acquire the status of under -proprie- 
tor, unless proceedings have been taten by the 
Revenue Court under S. 107 of the Uudh Rant 
Act. {Kanhaiya Lai and Daniels, A J o \ 
murli z^.gajraj Singh. 21 o c, 124=; 

46 I. C. 448. 


8. 22 {A)---^Taluka— Succession to — 

Death of taVuLdaf—Compddion hetweeyi mem 
bers of natural and afjUiated family 

The succession to a person, obtaining a 
taluka under the provisions of S. 22, clause 4, 
of the Oudh Estates Act, and dying intestate, 
goes, in the absence of any male lineal descen- 
dant, to the line of the person who affiliated 
him and treated him in all respects as a son . 
and not to his natural line. {Stuart and 
: Kanhaiya Lai, A. J, C.) LAL Tribhuwan- 
NATH SINGH V. DEPUTY COMMISSIONER, 

EYaABAD 47 I. C. 228. 

OUDH LAND REYEBUE ACT (XYII of 4876) 

- S, 17 — Scope of — Aegmsition from pyrofiis of 
property /umUr the superintendence of Court of 
Wards-- Section not applicMe, 

. 'The language of 8/ 174 of the Oudh Revenue 
Act points io .the property; which was actually 
r undAo the Bapermtendence^ o the Court of 
. Wards and not' to any pfuhts that may be 
; derived therefrom after the release or to any 
r: Acquisition made from the . same. 

' ' 'Prc^rfcy purohaeed by a per^n - from the 
^profits reali^dby him from hia^eatafce after its 
to supcrmtodeueepf^l^i Court 


7 */^* ® U—Pre*emptmi m 

respect of sale of house by raiyai. 

Under S. 9 of the Oudh Laws Act unless the 
transferor is a proprietor of a proprietary or an 
under proprietary tenure ora share in such a 
tenure, no right of presumption arises. A sale 
by an ocoupier of a house in a viUage who has 
merely the ordinary rights of a raiyat in it 
does not give nse to a right of pre-emption 
ereroisable under Chap. II of the Oudh La-w 

awiifr bandi BIBI ABDOr, 

47 I. c. 673 . 


- S. 'Trans f£<)red, meanhtgof. 

Ti^ woTd‘'transferred”as used in S.26 of the 
, Oudh Laws Act, if so general import and its 
meaning -cannot be restrioted to oases in which 
I the transfer has been made under orders of the 
Court. (Lmidsay, J. 0.) KADlfi SiNQH v If 
DAE SEN SINGH. 47 1, clew. 

^861)Ss 3, 52.182. 

Ouah land laws— Tenures recognised in Oudh 
, —Rroprieior uncler^proprieior and tenant— 
j NootUr kwd of tenure reoagmsed-Inddehte 
I of tenure attached by law— Cannot be varied bv 
I consent of tmure. holder. ' 

1 The Oudh Bent Aot, 1868, recognises three ’ 
classes of persona and three only* as havin^n 
interest in and entitled to hold land in®tha 
proving of Oudh, . vie., proprietor, “tier 
proprietor and tenant. wuuer . 

The law . attaches- to the status of under- 
proprietor certain rights, among them the riaht 
to transfer and while ha retains that stifus 
canuofi be divested pf affiy of those rights. 

■ Where therefore at the time of a setUement 
a lMd-owner applied to be recorded as an 
under-pr^n^ot, and under pressure from the 

set^e^nt' officer ooasented td;j^‘ recorded as 
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OUDH RENT ACT, S. 27. 

an under- propt“ietot ^'Titbout right of transfer. 

He id, tb>.t he was creating a tennre unknown 
to the Uw and that no eSeot could be given to 
tbe words “without right of transfer” in the 
settlement officers decre_e. (ifr. Ameer Ali J.) 
Lal :-kipat Singh v. jual sasant Singh. 
22 C. W. K 935=8 L. W. 328=21 0 0. 180 
=(1S18) M. W K. 638= 
35 M L J. 595=24 M. L. T. 434.-= 
20 Bom. L. R. 1101=16 A. h J. 817= 
5 fat. ii. W. 253=28 0. L. J. 468= 
47 I. C 424 (P. C.) 

S. 27 — Gompensaiion for improvement 

by ierumt^Ammnt of. 

Where it is found that a tenant is entitled 
to compensation for improvements made by 
him on his bolding a Court is not justified in 
reducing the amount- of coo.pansation on the 
ground that a cheaper improvement could have 
served the tenant^s purpose unless such a plea 
is raised by the landlord, such a consideration 
not coming within S, 27 of the Oudh Rent 
Act. [Campbell, S. M. cmd Lovett, J. M.,) 
BWAEKA V. BHAGWATI PBASAD SINGH. , 
6 0. li. J. 69=431. C. 227. I 

Ss. 52 and lil—Mahitenofice grant — j 

tPenancy held under sptdal agreenient- Interest j 
an art ears of refit. j 

Deft, hdd a village for his maintenance \ 
under a grant from the Talukdar on condition I 
of paying the revenue assessed on the same 
and 16 per cent, malikana and 7 per cent 
WAS paid to tbe taluhdar. The grant was ex- 
pressed resamable if the grantee failed to main- 
tain tbe members of his family, though it 
was hereditary; the grantee was debarred from 
selling or mortgaging the village. 

HeU, that the grantee was a tenant holding 
under special agreement under 8. 52 of the 
Oudh Hent' Act and was therefore, liable to 
pay interest on the arrears of rent due from 
him under S. 141 of that Act. {KanJmiya Lal, 
A.J.a.) SHEOBAJ 3INGH u. SRIPBAKSH 
USINGS. 5 0. Jh. J 141=43 1. C. 855, 

"Bs. 53 and IGT B — Lenani hoidi^vg at 

Jmourdble rent — Ejectment — Eesumption— 
Procedure, - 

8. 107 B of the Oudh Rent Act supersedes! 


3* 5B of tbe Act in the case of tenants holding 
at a favourable. rats ipf rent. 

. Where there is a special pto vision governing 
a special class of oases the latter should he 
dealt with under it. and not under the general 
provision governing general oases. 

; A tenant holding at a deliberately, andmot 
aooideufally^. favourable rate of rent cornea 
under S. 107Bof the Oudh Bent Act. and is. 
6ub]eat to resumption prceeediugs unde? Chap- 
ter yil A of the Act and cannot be ejected by 
notiDs as an orai^ry tenant. (OampbeU, S. M. 

Bahadur srKGH:- ■ , . 44:1. c. 644. 


UUJim KEMT ACT, S. 127. 

S. 107 A — Thikadar-^JavouroJble rent 
payable by — Enhancement of. 

A favourable rent payable by a Thikadar, or 
person to whom the collection of rent hiS been 
leased, is liable to. be enhanced under Chap.VII 
A added to the Oudh Rent Act by the U. P. 
Act IV of l9oi, in the circumstances and 
subject to the conditions therein provided. 
■(iSz> John Edge) PaeBATI KQNWAB v. 
Deputy Commissioner op Sheri. 

40 All. 641=16 A. li. J. 868= 
20 Bom. L. fi. 1095=23 C W 
N 125=28 C. L. J, 449= 

3 Pat L. W. 302=35 M. L. J 
525=2 M. L. T. 292=8 L W 
586=(1918> M. W. N. 880 
=47 I. C. 394= 
45 I. A. Ill (P. C.) 

S lOTG" — Civil Court— Jurisdiction of 
Leclaraiion that plaintiff is entitled as under- 
proprietor mid not as iCfiant — Mainaintobility 

A Civil Court has jurisd;otion to try a suit, 
filed by a person who has been held by the 
Revenue Court to he a tenant under lOTD 
Heat Act, for the purpose of 
obtaining a declaration that he is an under- 
propnetor and not a tenant. {Lindsav, J. CX 
Nadir Singh u. Indar Sen Singh. 

47 I. C . 632. 

I 

I S. 108 Jurisdiction— Civil and 

Eevenue Court — Olaiin of itftder proprieiafij 
rtgU-Proof-Claifn—Evidefice of 
Held, that on the evidence the plfi’s under- 
prbprietery title was satisfactorily established 
ana that the present suit in the Civil Court 
for possession and damages was not barred by 
reason of the fact that the pifi’s.. remedy ^ 
under S. 108 (10) of the Oudh Rant Act had 
been found ^ the Revenue Court to be barred 
by time. (Kanhaiya Lal, A.J.Cf Khadtm' 
Husain v. Jamil bibi. 44 C, 357 

S. 127 —Mortgagof possess^i of 

mortgaged la^id as lessee — Holding over— 
Ejectment of-Jurisdiction'r-Oivil or Pevenue 
Court. 


A mortgagor took possession of the mort- 
gage property as lessee from the usufructuary 
mortgagee. After the expiry of the lease he 
continued to be m possession and the mort- 
. sought to eject him througli the Rent 
Oo^ by notice Under S. 127 of the Oudh Bent 

iihat it; being doubtful whether the 
mor^gor was in possession of the land - as 

or as proprietor 
mortgaged hfs land- 
possession which, ; 
bin f one . would have : 

^n in the jisufruotuary possession of. the 
°^^*^^Sa8or coEldmot be ejected 
tough th® Beat Court by noUca undoh S. 
127 of the Ottdh -Rent Ant. (Hem, ,3. m and - 
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OWNERSHIP. 

Ferard, J.M.) MAHOMED NAIM ATA v. MDKLI 
DHAB. 5 0 L.J. 163=46 1 0 75. 

OWNERSHIP -Animals — WildJanimalB Owner- 
ship in— Test of. See ANIMALS 

(1918) Pat. 232. 

PAHAN— Duties of— Custom of election of 
Pahan — Pahani lands — Incidents of holding. 
See (1917) DiG. COL. 926 ; KHAEAT PahaN v. 
BIESA Pahan. il917) Pat 283— 

4 Pat. L. W. 119=43 I C. 70. 

PAKKA ADATIAS— Position of See CON- 
TRACT ACT, a 40. 34 M. L. J. 350. 

PAPER CURRENCY ACT, (II of 1910) 

S. 26 — Foreign hundi payable on de^iuxnd — 
E9idor3ement whelJier tiecessary — Stamp Act, 
S. 35 Cl. (a)~0^^c anna stamp — Admissibility. 

A hundi drawn at Madura and payable at 
Singapore ran thus;— Pay to the person who 
brings this to the order of the aforesaid, on 
demand the sum of Rs.— — (with interest 
from a certain future date). 

E.eld, that the hundi was payable on 
demand even though interest ran from a 
fucura d^te and that it was not a hundi 
payable to bearer on demand so as to oSend 
against. S. 26 of the Paper Currency Act. 

A promissory note may be an on ‘demand’ 
note even though it is not physically possible 
to get immediate payment. 

Eeld, per Napier t /.—The note being paya* 
ble on demand and affixed with an one anna 
stamp, S. 35, cl. (a) of the Stamp Act did not 
render it inadmissibla in evidence- {Seshagiri 
Aiyaf a^id Napier t JJ ) JUTO 8e GOPALAYAR 
V, MAIYAPPA OHETTY. (1918) M. W. N. 177 = 
8 L. W, 901=45 I. C. 22. 

PARSI MARRIAGE AND DIYOFCE ACT (XY 

of 1865) S, n-' Delegate unable to under ita'nd 
proceedings— ^T tM unsatisjaciory — CJiallenge 
oj delegate in appeals 

No trial under the Parsi Marriage^ and 
Divorce Act can be satisfactory in which a 
delegate who is to all intents and purposes a 
member of a Jury, cannot understand the 
proceedings. 

A delegate under the Parsi Marriage and 
Divorce Act. is in a similar position to a 
juTor^ and csannot he challenged in appeal. 
{Batten, A. J. G.) DiNBAI v. PROMBOZ. 

, 43LC.71. 

PARTIES— Personal attendance— Order as to 
*^Validity— Condition. See O.P. CoBB, 0. 10, 
H. 4. 21 0, C.Z52. 

. PARTITION— of action-^Prior partition 
:^etoistence,ofbar to re-partiHonC^ 

The e^ifitence of a private partition is ahar to 
. ;the re-partition of property. Where it is shown 


[ PARTITION. 

that the parties have acquiesced in the result 
of a partition, it must be presumed that they 
or tbeir predecessors- in-interest were parties 
to the original partition. The fact that 
the original partition proceedings have been 
lost in antiquity is not a reason for disturbing 
divisions which have existed for a long period. 
{Boe and Imam, ChAUDHURY u. 

MUNSHI CHAUDHURY. 3 Pat. L- J. 188 = 
a Pat. h. W, 97=43 I. C. 393. 

■ Co omiers — Partition 7viih c&’^isent of 

joint morvers — Mortgagee if can intervene, 

A partition efiected with the consent of the 
joint owners of the land is not invalidated ‘ by 
reason of the lack of the mortgagee's consent 
and the mortgagee has no claim to be made a 
party to the partition proceedings. 

Senible, a mortgagee with possession may 
intervene in partition proceedings or be a party 
to them only when the property to be partition- 
ed is a tenancy of which he is technically the 
“landlord” i,e., the person under whom the 
tenants hold land and to whom the tenants 
are, or, would be but for a special contract i 
liable to pay rent. 

A mortagagee alleging injury to his interest 
by the collusive partition proceedings of his 
mortgagor can claim his remedy by regular 
suit in the Civil Court and a dispute of this 
character does not come within the functions 
of a Revenue Officer dealing with a partition 
under the Land Revenue Act {Maynard, F.C.) 
CHAUDHRI 'THAKAR DAS v. SULTAN BAKSH. 

2 P. R. (Rev.) 1918=3 P. W. R. (Rev.) 

1918=45 I. C. 405. 

—Co- Sharers — Equities-Mines — Imrove- 

ments on portion of land by one oo-sbarer — 
Rightto have that portion allotted to his share. 
See, GO-SHARBR, ACCOUNTS. 

I 22 C. W, N. 441. 

: Decree for — Appeal by some of the 

defts — Remafid by appellate Court for 
\ inquiry into claims of appellants— Dismissal of 
I S'UU after rema'nd improper. 

One of three brothers brought a suit against 
his CO' sharers for his one-third share implead- 
ing the alienees of the property from N. one 
of the brothers. The suit was decreed against 
the alienees, two of whom perferied appeals 
which having been accepted, the case was 
remanded for fresh enquiry “ so far as the 
appellants were oonoerned." After remand, a ^ 
final decree was passed dismissing the suit. Aik 
application for the execution of Cue first decree 
having been made, -the widow of the third 
brother demanded her share of the property 
and sought relief against the alienees. , 

Held, that the original deotee stood as 
between the plffs and those defts. . who 
did n6t appeal and could not be treated as 
having been set aside as a whole.- 
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Every CO sharer being entitled to obtain 
possession of the share Plotted to him under a 
decree for partition, whether he be the plfl'. or 
the deft., the widow of the third brother in 
this case being herself a deft wag entitled to 
take advantage of the decree passed in favour 
of the pifi. and to claim a one-third share 
under it. {Sfiah Din and Scott Smith, JJ.) 
DEBi Bahai v, taea Chand. 

22 P L. R. 1918=44 P. W R. 1918= 
' 44 I. C. 135. 

— Decree — Preliminary and final — 

Supjilenmital final decree — Duty of court to 
pass a decree as regards all items involved-^ 
Suit pS’ndmj, till claim is f idly decided. 

In an appeal from a preliminary decree in 
a suit for partition, the High Court during the 
pendency of the appeal stayed proceedings 
upon the preliminary decree, in so far as it 
related to a joint business. Meanwhile the 
trial Court made a final decree partitioning 
all other properties involved in the suit. 
Subsequently upon the dismissal of the appeal 
by the High Court an application purporting 
to be under 3. 151 of the 0. P. Code, made by 
the plfi. to the trial Court for the partition of 
the joint, business, was refused the court 
pointing out that the only course open to the 
plfi, v?as an application for review. 

Held, that the trial Court had refused to 
exercise a jurisdiction which was vested in it, 
inaamuch as it was quite competent to deal 
with as much of the suit as had not already 
• been dealt with in the final decree and to 
make a supplementary final decree in regard 
to the joint business, [RicJuirdson end 
Walmsky, J<r.) Jashoda DASEE v. Upbndra 
Nath. 44 1.C. 671. 

‘^Oral arrangement — Validity of. 

The law does not require writing to complete 
a partition which has already been efiected by 
Panohas. [Draike Brccknmn, A. f. C.) Eakira 
V. TULSIBAM, 45 I, C. 854. 

■ Be^opening of — Decree of Court tcJien 

liable to be re- opened* 

There is nothing in any of the statutes and 
certainly not in any principle of law which 
would enable a Civil Court to re-open a parti- 
. tion properly made by a decree otherwise than 
by proceedings by way of review. The view of 
the matter is based upon both the princi pla of 
res judicata and also upon the principle that 
- the effect of the final decree of a Civil Court for 
■ " partition is to put an end to co -tenancy and to 
' vest in each person or a group a sole estate in 
a: sipeoiSc property or allotment. 19 0. W/ iST. 
531 foil, a? W. B. 449 dist, 

: Tbecasesof saw: B. 449, 2^^Cal. 223,7 0. 
: p, J. land la O. W. H. 523 "pro vide no autho- 
’ rity for the contention that a decree for parti- 
;tibn effected by a Civil Court does not finally 
t erminate the , condition oi ». co- tenancy and 


PARTITION ACT, S. 2. 

put an end to all future right to partition so 
far at any rate as the Civil Courts are concern- 
ed [Chapman and Aikinson, JJ ) DebI SARAN 
V. kajbaks Nath Dubey 

(1918) Pat. 134=5 Pat L W. 9=43 I. C. 895. 

Suit — Procedure-Decree in tavour of 

defendant — On payment of Court^fee— Proce- 
dure not applicable to suit by one of several 
reversioners to recover share of property 
alienated by widow, impleading the others as 
defts. See HINDU LAW, WIDOW, ALIEN- 
ATION. 35 M. L J. 153. 

— Suit fo) — Partition between jLolders of 

different interests, if mamtaUuahle. 

A suit for partition is maintainable although 
the interests of the parties in the property in 
suit, though permanent are noi of the same 
grade, e. g., one party is an cconpancy raiyat 
and the other a permanent tenure-holder, and 
although such a partition is likely to be a 
temporary one. {Fletcher and N R. Chatter- 
jea, JJ.) BOSHON V. ATAB ALI. 43 1. C. 341. 

Suit— Pendency of, till the whole of 

the claims are adjusted - Duty of court to pass 
supplementary decree if portion of the subject- 
matter not divided. See Partition, Decree. 

44 1. C. 671. 

— Suit --Procedure — Immaterial Ivow 

parties are arranged. 

In a partition suit it is not very material as 
to whether the plff. is or is not actually in 
possession of his share But in this country 
in the Mofussil Courts it is important, because 
a person sues for partition and if out of pos- 
session must ask. first of all, to be restored 
to possession of his share and pay additional 
ad vcflorem fee upon his plaint, whereas in a 
case where the plff. is in possession he simply 
sues for partition and separation of hia share 
on his plaint bearing a stamp of Ba. 10 only. 
[Fletcher and Hilda, JJ.) AhamUDBIN 
TAMIJUDDIN V. AMIEUDDIN. 44 I, C. 216. 

— Suit for— Plff . to prove what — Joint 

ownership afid joint possession. 

In a suit for partition, the plff. should 
establish that be and the deft, are not only 
joint owners but are also entitled to joint 
possession, as. the object of the suit is to 
transfer the joint possession in severalty. 43 
GaL 504 ref. (Mookerjee and Beachcroft, JJ.) 
DUBGA CHABAN ACHABJEE V Khunkar 
HnamDL HUQ. 27 0. L. J. 441=45 I. C. 705. 

PARTITION AST, (lY OF 1893), Ss. 2 and 3 

—Construciion — No issiie as to whether a dwell-' 
ing Jmu&e could, not be reasonably or conveniently 
parHiioned — Application for withdrawal of suit 
-^Rejection of —Discretion— C ■ P. Code, 0. 28, 
■B. 1, 
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PARTITIOM ACT, S. 4. j 

Plffs. and deft, were co-owners of a certain 
dwelling-house, the plfs. having 8/9ths share 
and the dett* l/9th share PlSs. sued for 
partition and stated that as the house could 
not be reasonably or conveniently divided- the 
house might be sold by auction and in the 
alternative offered to purchase it. The deft, 
offered to purchase the plff’s share at a valu- 
ation, should the Court be of opinion that the 
partition could not be effected The Court, 
thereupon appointed Commissioners who valu- 
ed the plff’s share and the defta. were allowed 
to purchase it, 

U) that the Court had acted in 
accordance with Sa 2 and 3 of the Partition 
Act when the parties were not at issue 
on the point that a division could not be 
reasonably or conveniently made, ('^) that the 
Court had exercised a sound discretion in 
disallowing the application for withdrawal of 
the suit inasmuch as it had been made at a 
stage at which the deft . had become entitled 
to the benefit of S. 3 of the Partition Act and 
because the application did not satisfy the 
requirements of 0 23 R. 1 of the 0. P. Coda. 
{Piggott aivd Welsh, JJl) Umeao Bingh v. 
Umeao Singh. 16 A. h J. S84:=47 I. C. 905. 

— ^S. i — “Cowrfi*' if includes Appellate 

Court — Dwelling -house*' if includes coinpowid 
and appurten(i7ices. 

The word “Court” in S. i is not confined to 
the trial Court but includes the Appellate 
Court and the Appellate Court like the 
trial Court is bound, upon any member of 
the family who is a share-holder undertaking 
to buy the share of the transferee, to make an 
appropriate order in pursuance of which the 
steps necessary to carry out the provisions of 
the section may be taken either in the one 
Court or in the other. 

In connection witn a conveyance or a parti- 
tion of a “dwelUng-house” the word generally 
means not only the house itself but also the 
land and appurtenances which are ordinarily 
and reasonably naoeasary for its enjoyment. 
(Richardson and Wahnsley, J.J.) Pean 
KEISHNA BHANDAEI V SUEATH CHANDEA 
Boy. 43 Cal. 873=22 C. W. N. 515= 

45 I. C. 604. 

PARTKERSHIP— Accownis — Suit for rendition 
of--Chw partnerSiUt against hia legal repre^ 
sentative if maintai<nable. 

A suit for rendition of accounts of a partner- 
ship business is maintainable by the surviving 
partner against the minor son of a deceased 
partner whoin his life-time was manager and 
had the account books in his keeping. 
RPehardSyO . J and Bamierjea, J,) ' SHANKAR 
LAKv.RAKBABG AO All, 416= 

16 A. Xi J 306=45 I. C. 31 

i Contribution, suit formas between 
'partners —When maintainathle'-* Bismifisal of . 


PARTNERSHIP. 

suit — Interference in revision. See (1917) 
Dig. Col. 931, Damodara Shanbaga v, 
SUBBARATA PAI. 33 M. L. J. 609= 

6 L. W. 742=43 I. C. 217. 

Co-oimership in freight and other 

earnings — Relationship of part'ncrs. 

Co-ownets of a ship are not, as such partners 
but only tenants in common. If however they 
employ their ship in earning freight or other- 
wise as a money making machine they become 
joint'ad venturers or partners and their earnings 
are subject to the ordinary law of partnership. 
{Ayling and Coutts Trotter. JJ) VaNAMATTI 
SATTIEAJU V BALLAPBAGADA. 

41 Mad. 937=35 M. L. J 87= 
8 L. W. 582=47 I. C. 640. 

Death of partner — Legal representa- 
tive of deceased partner, if a parhier by 
implication. 

The legal representative of a deceased part- 
ner of a firm is not by implication a partner. 
(Aylhig mid Seshngiri Iyer, JT.) PALANIAPPA 
CHETTIAR V, Veerappa Chettiar. 

41 Mad 446=34 M. h. J. 41= 
44 1. C. 466. 

Dissolution of by death of one part^ier 

— Right of surviving partners to release debt to 
the firm. 

After dissolution by the death of one of the 
partners, the surviving partners still have the 
right of releasing a debt to the firm. (Ayling 
afid 8eshagiri‘Iycr^JJ.)FAIjAHlATPA CHETTIAR 
V VEERAPPA Chettiar. 

41 Mad. 446=34 M. L 3. 41=44 I. C. 466. 

Dissolution — Right of partner to, 

based not on contract, but on his inherent 
right to invoke court’s protection on equitable 
grounds — Decree for dissolution even in oases 
where partnership is to last for a fised term 
by contract See CONTRACT ACT, Ss 25 i (6) 
and 252. 22 C W. N. 601 (P, C.) 

Good will — Right of every partner to 

an interest therein— Ejman type of partner- 
ship— Working partner —No interest in good 
will. See (1917) DiGiCOL. 938. Ramachan. 
DEA NaIDU V. BATCHA SAHIB. 

22 M. L. T. 226—43 I, C, 661, 

Goods ordered for — Death of a partner 

—Surviving partner subsequently borrowing 
amounts to pay for goods— Suit by oreitor 
against surviving partner and legal represen- 
tative of deceased— Partnership assets liabili- 
ty of. St'e CONTRACT ACT. Ss, 249. 251 Etc 

8 L. 501. 

— : ‘Minor— Ancestral trade ' — Minor not 

personally liable for debts. See CONTRACT 
ACT, S. 247^ 22 C. W, N. 488v 
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?aSTKERSHIP. 


PATENTS. 


Partner, authority of— Partner if can 

bind firm by subtQiasion to arbitration. See 
(1917) Dig. Col, 933; Chundoobu Punnayya 
C. SbEE VENDGOPAD RiCE FACTORY CO., 
Ltd. 22 M. L T. 520= 

(1918) M. W. N. 51= 
7L. W. 115=43 I, C. 508- 

— Receiver, appointment of — Efiect of 

See Dig. Cod. 93i. Imperial Oil Soap and 
general Mills Co. Ltd^ v Ram Chand, 

91 P. R. 1917=9 P. L R. 1918. 

=36 I. C. 98C. 


— Whai constitutes— Capital oj the 

'partnership.. 

Money is also property and, as the capital of 
a partnership, forms one of the most important 
items in its property. 

Where two persons agree to contribute 
money towards an under caking and to share 
the profits and losses accruing therefrom the 
agreement amounts to a partnership. (Saun- 
ders, .7. C.) Manik ChAnd v. Girdharilal. 

3 U. B. R. (1918) 69=. 

46 I C. 342. 


" — — — Belease oJ debts by some of the partiuers 
—Bight of other partners to gmsUcn the release. 

The right of some of the partners of a firm 
to avoid a fraudulent release of a debt by the 
other partner or partners and to recover their 
share of the released debt is personal to them 
and their legal representatives are not entitled 
to such a right. {[Ayling ajid Seshagtri 
Iyer, JJ.) PALANIAPPA ChetTIAB i}. 
YeeBAPPA CHETTIAB. 41 Mad. 446= 

34 M. L. J. 41=441 C. 466 


PART PERFORMANCE — Doctrine of—Appli- 
cability to India — Equity supplements inchoate 
title —Confcraot of exchange—Unregistered — 
Actings of parties— transfer of possession — 
Efiect of. See T. P. ACT, Ss. 54 AND 118. 

16 A. L. J. 98. 

'Doctrine of, applicability to India — 

Possession under unregistered contract of sale 
— Ejectment suit —Defendant in possession — 
Right to maintain possession, See TRANSFER 


— — Sub-partners— Liability of for debts 
of firm- See (1917) DIG. COL. 934 ; CHUN- 
DOOBU PUNNAYYA 1 . SREE VENUGOPaLA 
Bice factory Co., ltd. 

22 M, L- T. 520=(1918) M. W- N. 61-^ 
7 L. W. 114=43 1. C. 608. 

■" Suit for recovery of money advanced 

by cm peartner against himself and another 
cdnstiiiding a firm — Whether maintainable. 
C. P. Cede, 0. 30, P, 9 — Scope of . 

The pi2, and the deft’s father were the 
partners of a firm carrying on business at 
Boomangai and Kyato. The plff. had also a 
firm of his own at Rangoon. The plff. alleged 
that his Rangoon firm advanced sums of 
money on different occasions to the deft's firm 
of which he himself was a partner, that the 
firm was dissolved long before the institution 
of the suit, and that on taking accounts a sum 
of Rs. 25,000 and odd was found due to the 
plfi^e. firm. Plff. sued for J of that sum on the 
basis that the deft's share in the partnership 
was !■. The deft, contended that that would 
not be the sum due on taking of the entire 
account. 

Meldf that the piff. was practically suing 
himEelf and his partner, and that the suit 
was not maintainable ashe bad not asked for 
ac^uuts. 26 Bom. 739. 1 Cal. L. R. 645 foil, 

G 30 R, 9 of the C F, Code does not profess- 
tolayfiown the circumstances under which 
the suits contemplated by the rule would be 
entertained, and it would not ordinarily be 
within the scope of the C. P. Code to lay down 
.any . such proposition . (Abdur Bahim . and 
OldfieU,. JJ.) Lakshmana Chetty v. 
I^AGAPPA CBETTY. 34 M - L j. 408= 

45 DC. 86. 

... See Alib. 34 M. h. J. 32. 


OF PROPERTY ACT, S. 54. 

28 C, L. J. 77. 

Doctrine of— Sub division of holding 

' — Recognition of by landlord— Non-compli- 
ance with statutory form— Actings of the 
parties— Cure of defect. See B. T ACT, SS 88 
and 188. 4 Pat. L W. 316. 

— Exchange— Unregistered document — 

Acting of parties — Part performance — Cure of 
defect in title. See T. P. ACT, Ss. 64 and 118. 

40 All. 187. 

PATENT — Novelty — Specif -icaiion—C ombina- 
iimi of old materials. 

The plfis, patented a process of turning out 
banslochan (a medicinal power manufactured 
by a calcining proce.^s from the interior of 
bamboo found in Singapore) of which the 
essential features were the treatment of the 
substance at red beat, with sulphuric acid 
inside crucible or retort made entirely of ear- 
thenware The advantage involved were (a) 
no iron or other metal being used in the com- 
position of the crucible their was no danger of 
any deleteriouB action on the part of the 
furnace of the acid upon the metal aforesaid ; 
(b) the retort or crucible was entirely closed 
from the time when the acid was added until 
the process of calcination complete ; the 
result being that the necessity of a chimney 
oommunicating with the retort for the purpose 
of carrying oS the fumes was dispensed with. 
This process was one of a new combinati on of 
admittedly _ old material. Held^ that it was a , 
good subject-xnatfeer tor a patent. (Piggbi and- 
Walsh, JB) LAKHPAT RaI U,. SBI EISHAN, 
DAS. 16 A, I*. 941=48 L C, 499. 
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patents and designs act. 

PATENTS AND DESIGNS ACT (II of 1911> 

Form No, 20, Use of, limited to applications 
by a registered owner though framed in a 
general way.^See PATENTS AND DESIGNS ACT, 
SS. 62, 64 22 C. W. N. 58. 

— — ~S. 43 New a7id original design^ mec^img 
of --Novelty, test of. 

Though the shape of a band could not be 
said to be new and original, the application of 
it to a watch to be worn on the wrist might be 
for a purpose so difierent from and for a use 
dissimilar to the purpose and use of the 
bracelet that the design in question might be 
said to be original. 

Per Woodrffe, J. — There was novelty in 
applying what was an old thing to new use. If 
that was so the design should be protected, 
provided, it was not merely, to use the words 
of the cases, analogous. 

Scifiderson, 0 J. (approving Fletcher, J.) 
The test of novelty is the eye of the Judge. He 
must place the two designs side by side 
and see whether the one for which novelty 
is claimed is new. (Snndersmi, O J. mid 
Wocdroffct J'.) Eenest Otto Gammetbe v. 
THE Controller, patents and Designs. 

45 Cal. 606=22 C. W. N. 580=48 I. C 437. 

— Ss. 62. 64. 70 and 77-Desigft-Wrist 

l)and NoveUy—Jurisdictimi of Controller— Non- 
hmrtion or 07nis$ion from tJue register— Cmi- 
cell(Uion of entry m register-^Quasi—Jurisdic 
tion—Mmidamus—Applicatwi to ih& High 
Court —Specific Relief Act, S 45. 

The appellant applied to the Controller of 
Patents and Designs for the registration of a 
design, described therein, in class I, calling it 
the “Novelty“ band The Controller registered 
that desTgu. The respondents B & Co,, applied 
to the Oontroiler for cancellation of the 
registration, and, after hearing both the 
parties, the Controller cancelled the registra- , 
tioD, Upon that tbe appellant moved the 
High Court under 8, 45 of the Specific 
Relief Act, for an order that the Controller 
of Patents and Designs should place the design 
upon the Register of Designs in such manner 
as this was prior to the cancellation. 

Held,^ that the Controller upon the 
application of B & Go. » had no jurfsdictiou to 
cancel the regiatratfon. 

The ordinary way of expunging the registrar 
tion of a design is to apply to this Court 
under S. 64 of the Patents and Designs Act of 
1911. 

The only persona who can apply under 8. 63 
of the Patents and Designs Act are the 
registered proprietor or some person in whom ^ 
hia interest vested. . , 

The words *non- insertion^ in - or omission 
' from the register, in S. 64 do not include’ 
oanoeilation and , ao /the Court , cannot 

intetfere under ' that , seot ion. when there has 

been etB improper cancellation* j 


DECISIONS 

PEDIGREE. 

Form No. 20 (under the Patents and Designs 
Act of 1911) must be limited to applications of 
a registered owner though it has been framed 
in a general way 

Under 8 45 of the Specific Relief Aofc. 1877, 
the High Court oan interfere when, in the 
opinion of tbe High Court, the doing or for^ 
bearing of the required act is ‘ consonant to 
right and justice” Therefore the 'High Court, 
before it can direct the Controller to restore 
the registration of the design, has to consider, 
whether, the design is new and original. 
{Sanderso7i, C, J . and Woodroff:e, /.) ERNEST 
Otto Gammeter v. The Controller 
Patents and Designs. 48 Cal 606= 

22 C. W. N. 680=48 I. C. 437. 

— ^^Ss. 64 and 70, Controller — No. 
jurisdiction to cancel an entry in register 
— Improper cancellation — ^No appeal to the. 
High Court — Interference by mandamus in 
a proper case. See PATENTS AND DEbiGNS 
ACT, S3. 62, 64 ETC 22 C. W. N. 580. 

PATNI REGULATION (YIII OF 1819) Ss. 3 

(3) AND 17 (3)— Patni tenure — Successive rent 
decree Sale in execution of last decree* — Right 
of zemindar to a charge on surplus sale pro- 
ceeds for amounts of previous decrees — B. T. 
Act. Ss. 65, 165 and 185, (c)— T. H. Act, Ss. 73 
and 100 — Charge for arrears of rent — Nature of. 
5^5(1917) Dig. COL. 925; SATYA ShANKAR 
GHOSHAL V. Manamohan GUHa. 

22 C. W. N. 131=43 I C 996. 

S 13 — Effect— Deposit of patni rent 
by Darpainidar —Possession givefi to Darpat- 
nidar—Patni rent- payment by Darpatnidar — 
Befit if cafh be added to demand. 

Uunder S. 13 of the Patni Regulation, the 
defaulter can recover hia tenure on payment of 
the advance made with interest, or on proof 
that the advance has been realised from the 
usufruct. But the person making the advance 
is ^ not entitled to add to his demand the rent 
paid to the superior landlord for the years 
during which ha has been in possession. 12 
Cal. 186 ref, {Beachcroft and Wahnsley, JJ.) 
Behaei Lal Biswas v, nasimunessa 
BIBL 27 Q. L. J. 480=41 I. C. 694. 

: — * S 14— Proceeding before Collector— 

Nature of money paid under, to prevent sale of 
patni Suit t6 recover on the ground of 
payment under pressure and illegal if main- 
tainable. See Ohota NagpDS ENCUMBERED' 
Estates act, (6 of iS 79) as m. h- J. 347= 
22 C, W. H.1009(P,C.) 

PA.TWARI — Ofifice of — Emoluments are 
self acquired property of office-holder. See 

Hindu Daw, Impabtibde property. 

43 I. C 137. 

PEDIGREE — Question of — Plff. and his 
^ wiineft«;not. directly cross-examined on the: 
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PENAL CODE, S. 4, 

case raised by deft.^Courfc if should accept 
such case— Plfi*6. case believed by trial court — 
Reversal by High Court on such basis if 
correct See. (1917) BlQ CO£i. 938; hlAHOMED 
ABDUL AZIZ Mir Tasaduq Hussain 

21 C. W. N. 873=7 L, W. 66=(1917) 
M. W. N. 529=42 I, C. 3(P. C.) 

PENAL CODE (XLV of 1860) 8. iSxtra 

Territorial jurisdiction — Offeivce hy a subject 
oj a native state on board a ship in the high 
seas— Jurisdiction of British Indian Courts to 
try the accused— Merchant Shippi^i^ Act, 
(57 and 58 Viet. Ch. 60.) S. 686. 

The accused , a subject of the State of J una- 
gabad, was charged with the offence of attempt 
to murder, on board a ship belonging to him 
on the high seas some eighteen miles off the 
coast of the Kanata District. He was tried 
for the offence by the First Class Magistrate 
of Karwar, where he raised the point that the 
Magistrate had no jurisdiction to try him. 

Eeld, that the First Class Magistrate at 
Kaiwat had no jurisdiction to try the accused. 
{Beaton and Shah, JJ.) EmpbbOR v. PUNJA 
GUNI. 42 Bom. 234=20 Bom. L R 98. 

=44 I. C. 449=19 Cr. L. J 337. 


PENAL CODE, S. 71. 

meaning of S. 21 of the Penal Code, but a 
person otherwise is an officer in the pay or in 
the service of the Government, does not lose 
his status as a public servant if while such 
an officer^be is employed as a Quarter-Master’s 
clerfe. [Uattigan, 0. J- a}id' Le Bossigjiol, J.) 
ahad Shah v. Emperor. 

18 P. R (Cr ) 1918=26 P W R. 
(Cr) 1918=45 I. C 150=19 Cr L. J. 486. 

— — "~S, 25— ‘ Defraud ' meaning of — 

Obtaining by unfair means admissions of a 
person’s title 'from a stranger — Fraudulent 
conduct. See PENAL CODE, SS 461 and ±67, 
43 I. C. 593, 599. 

S. 30 — Valuable security — Document 

ackfimuledging legal liabiHiy. 

A document whereby a person acknowledges 
I himself to be under a legal liability is a 
I valuable security within the meaning of S. 30, 
I. P 0. 12 Mad. 148 foil. {Roe and hyian, Jl!) 
IDU JOLAHA V. EMPEROR. 3 Pat. L. J. 386. 

S. 30— Valuable security — Document 

incomplete on its fdoe, if a. See PENAL 
CODE, SS. 464 AND 467. 43 I C. 593. 598. 


— — — ^Ss. 21 and 225 (A)— Public servant 

— ViUageis assisting a head of a village in 
arresting accused See (1917) DIG COL. 939. 
Empebor V Nga Paw E. 

10 Bur, L. T, 170=11916) U. B R. 122= 
38 I. C. 735. 

- ' - S. ^i—RiibUc servant — TF/w is-- 

Quarter Master— Clerk ij a pruhlic servant, 

A Quarter- Master clerk merely as such is 
not necessarily a public servant within the 
meaning of 8. 2l of the Penal Code. A person 
who is otherwise an officer in the pay or service 
of Govt, does not lose his status as a public 
servant, if, while still such an officer, he 
is employed as a Quarter Master clerk. 
(Battigan. CJ. and Le Bassignol] AHAD SHAH 
V. Emperor. 18 p R. (Cr ) 1918 

=26 P. W. R (Cr) 4918=45 I. C. 150= 
19 Cr . L. J. 486. 

— S. 21 (9)— 'PubHc servafti, who is— 

Bolding of officot essential— ,Mere receipt of ' 
pay not enough 

The mere fact that a person is in pay or 
service of Government, . is not enough to 
constitute him a public servant within the 
meaning of s.Slof the Penal Coda. He 
must also be an ‘ Officer’ i, e., holder of soma, 
office. The office may bo of dignity and im- 
prtanceorit may be humhle ; but whatever 
its- nature, it is essential "that the person 
.holding -the office should have in some degree 
delegated to h^ certain functions of '^th© 
'^Govemmenh „ * 

‘ . .A; Quarter ' .Master’s nlerk merely as such ie 
; itolr ^ BQirrant v?ithin-tha ^ 


Ss. 34. 147 and 149— Scope of — Proof 

of common intention apart from common 
objeot. essential for oonviotion— Proof of com- 
mission of criminal act in furtherance of 
common intention. See PENAL CODE, 8S, 147 
and 149, 4 Pat L. W, 120. 

;“Ss. 71 and 143 — forcible rescue of 

cattle seized under Cattle Trespass Act—Convic 
tion under 8. 143, I. P. C. and S. 24 of the 
Cottle Trespass Act— Illegal, 

Where the accused forcibly rescued cattle 
which were causing damage to the earth- work 
newly thrown on an embankment of the com- 
plainant’s master and which were being taken 
to the pound. 

Held, that separate puni.shments under S. 143 
of the Penal Code as well as under S. 24 of 
the cattle Trespass Act were illegal. S 71 of 
the I. P C contemplates several punishments 
for an offence against the same law and not 
under different laws {Dvala Prasad, J.) 
SUKHNANDAN RAI EMPBBOR. 

431 C. 445=19 Cr. L. J. 157. 

Ss 71, 147, 149 und 325 ■ — Sefite?icc — 

'—Separate conviction mid sentences for tdoting, 
and for bebig member of an unlaioful assembly 
causing grevmis hurt, if valid. 

The accused were convicted and sentenced on 
charges under Ss. 147 and 325, I. p. C, The' 
Dower Appellate Court substituted for the 
conviction under S. 325 read with S. 149, 
conviction under S 325 Beld, that the Lower 
Appellate Court could not do so ^ and that the 
High Court, in revision, would not convict 
the accused of this offence in the ahsence of 
,any- opportunity to \piead 
:mpj3ct;of it.' ; ' ; 
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BNAL CODE, S. 72. 

It 13 illegal to record separate convictions 
Dr ofiences under S. 147 and S, 325 read with 
. 149 and separate sentences in respect of the 
m oSeuces are also illegal. 

An accused cannot in addition to being con- 
icted under S. 147 be also convicted under S 
35 although it be shown that he himself caused 
rievous hurt to the opposite party. 17 B. 290 : 
A, 645 ; 7 A. 757 ; 16 0. 442 ; 3 C. W- N. 174; 
C.W. 245, {Mullick mid Thornhill^ JJ.) 

>ALTu Singh t^.EMPEROE. 

3 Pat. L. J. 641=48 I. C, 677 

* " ~S. 72 — One ofienoe falling under 

iifferent sections — Separate trials and convic- 
ions— Illegality. See Criminal Trial. 

23 P. h, R. 4918. 

— Ss. 7S and**379 — Previous conviction 

^Enhmic.ed punisJmient — Bides regulating 
nfliction of. 

In the case of men with previous con 
actions, regard should be bad to their career 
lUd to the time that had elapsed between the 
onvictions passed upon them. S. 75 I. P. C. 
7as not intended for the purpose of automati- 
ally enhancing by a kind of geometrical 
irogresaion the sentence to be passed after a 
)revious conviction. The reason for passing a 
nore severe sentence in the case of a criminal 
?ith a previous conviction is primarily to 
>rotect society from the predations and ofienoes 
lommitted by an habitual rogue, who has 
hown no sign? of repentance. A Magistrate 
)r Judge should make some enquiry into the 
epute and the antecedent behaviour of a man 
vhom he proposes to sentence severely. (Bigg, 
r.) PO NYBIN tJ. emperor 48 1.0.847= 
19 Or. L. J. 655. 

S. 75— Sentence— Enhancement of — ^ 

Previous conviction— Subsequent to commis- 
lion of offence. See (1917) DIG. COL. 940 ; i 
Poso V. Emperor. 11 Bur. E. T. 407= ! 

42 I. C. 1007=19 Or. L. J. 47. 

‘—Ss. 79, 147, 448 — Forcible removal of 

oife hy husband -^WrongftU restraint— Justifi ' 

There is no justification within the mean- 
ng of S. 79,1, P. G- fora husband either under 
he Hindu law or Mahomedan law to use force 
jr restraint to compel his wife to leave with 
lim in Bpita of the general English law and 
ihe provisions of the I. P, G. Ss. 639, 340, 850, 
The forcible ram oval of the woman amounts 
io an offence and therefore a conviction could 
be maintained under Ss. 147 and 448, I P. C. 
Vfouth mid FmvcHtf A. J Od EMPEROR 
liAMLO. 12 S. h. R. 29=47 I. 0, 807= 
19 Cr/E. J. 958. 

^ S; Offence by labouring 

froTh: '-crimintd 

'a^ttg—Foiient of. _ ' . 


PENAL CODE, Ss. 96 AND 97. 

Where a person otherwise sane but labouring 
under the influence of an insane delusion com. 
mits an act of revenge for some supposed 
grievances or injury, ha is nevertheless punish- 
able according to the nature of the crime that 
committed, if at the time he understood, 
he was commiting a wrong and unlawful act. 
In other wurds he must be considered in the 
same- situation as the responsibility of a sane 
person would be if the facts v ith regard to 
which the delusion exists were true. Mac 
Naghton's case (1843) 10 Cl. and P. 200 ref. 
(Daioson Miller, C. J. Cliagman and Atkm- 
son, JJ.) Ghinua Oraon t?. Emperor. 

3 Pat E J. 291=(1918) Pat. 57= 
43 I. C. 423=49 Cr. E J. 135. 

S. 84 — Unsoundness of mind — Proof — 

Qtmiium. 

Under S. 84 of the Penal Code, a person is 
exempt from criminal liability only if, 
by reason of unsoundness of mind, he is 
incapable of knowing the nature of the act 
done by him or that he is doing what is either 
wrong or contrary to law. It must be shown 
that the cognitive faculties of the person had 
been impaired by the unsoundness cf his 
mind. 23 C. 604 ref. {Chevis and Mortineau, 
JJ.) Ramzan v. Emperor. 

30 P. R. (Cr.) 1918=48 I, C. 942. 

S 90— Consent— Girl of fifteen— Kid- 
napping — Capacity to consent. See PENAL 
CODE, SS 866 , 360 AND 90. 

20 Bom. L. R 372. 

; S. 96 — Private defence — Bight of— 

Resistance of and assault on attaching ^party ^ — 
Hurt io aggressor if an offence. 

Where an attaching party was resisted in 
removing the property in the judgment- 
debtor’s house, when S., a person present 
there, assaulted that party, in consequence of 
which he received grievous and serious hurt in 
the fight. 

Held, that as S was the aggressor the patty 
did not exceed their right of private defence 
and consequently they were not guilty of any 
I offence. {Scott Smithy Jf DEVi Dab v. 
EMPEROR. 36 P. E. R. 4918= 

20 P. W. R. (Cr.) 1918=45 I. C. 683= 
19Cr. L. J. 635* 

— — Ss. 96 and 97— Private defence— Tres- 

1 pass on property — Resistance without sending 
for the police — JVo Qff&nce. ' 

The right of private defence against an act 
of trespass on one’s property is not lost by 
reason of the omission to send word io a Police 
Station wi ich is at some distance, from the 
place of occurrence. (Kumaraswami Sastri^ J ) 
PENUMETSA TBIEtJMALARAJU u.. EMPEROR. 

44 I. C. 40=19 Or. E. J. 2^. 
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PEHAI. CODE, S. 97. 

S 97 — Right of private defence — 

Alternative case of Both pleas open to 

accused. See EVIDENCE Act, S. IOd. 

16 A. L J. 169. 

^ Sb. 99, 147, 148 and ^26— Private de- 

Jejice — Gollectim oj armed men to prevent 
forcible removal of crops before arrival of the 
police-^Pracas — Injury — Trial assessors — 
Duty of Judge in dealing with question of 
private defence. 

3?h© accused findinR that the opposite party 
were cutting the crops from his field, remon- 
strated with them. They thereupon threatened 
him and he retired. He sent a messenger to 
the police for help and returned to hia field 
accompanied by his nephew and three others. 
He asked the leader of the opposite party why 
the field was being looted and the latter there- 
upon assaulted him- A fracas occurred in 
which one person was killed and one man was 
injured on the. opposite side. 

Held, that neither the accused nor his follow- 
ers were ^ilty of an ofienceaa S was justified 
in collecting his men and aiming them auffi- 
cienidy to prevent the crops being removed from 
hia field in the event of the police not arriving 
in time. 

In oases where the possession of the accused 
is admitted and where the right of private 
defence is pleaded, it is not su£Scient for the 
Judge to put to the assessors such questions 
as “are any of the accused persons guilty of 
anyofience?” “Is the ofienoe of rioting 
proved against any of the accused,” 

Assessors being laymen who are not familiar 
with the nioetiea of the law of private defence, 
it is the duty of the Sessions J udge to assist 
them by putting spectfie questions concerning 
the facta upon which the law will turn. 
{Aikmson mid Manuk y JJ.) SUNDER BUKSH 
SINGH V. Emperor. (1915) Pat. 399= 

3^Pat L. J. 653:^48 I. G. 163. 

• 107—AMm6nf of ojfence-^Kere 

presence at tJie scene of occurrenae if amounts 
to. 

Mere presence on the occasion of the com- 
mitment of the ofiance does not amount to an 
abetment within S. 107, I. P, C.* unless there 
is an obligation oast by the law upon tbe 
persons present to prevent the commission of 
the offence. {Chapman and Jwala Prosody JJ.) 
CHATBG GOPE V. EMPEROE- 

43 I. 0. 95=19 Cr. L. J 63. 

— ^S, 108, ^X^hAi—AbetTneni-What con- 

/ person to instigate — Magia- 

iraU fo accept bridge, is an offence under 

. The words; “ when the abetment of ofience 

ah ofience’^ in Expl. 1, B- 103, T. P;.0 , do 
not mean ‘ ‘when an abetment of an offence is 
.. antu^y committed.** ■ They 'mean when tbe, 
abetment of ,an offence ia by - defbitioa or 


penal code, Sa 116 AND 161. 

description an offence under the Code, that is, 
when an abetment of an offence is punishable 
under S. 109 or S 116 or some other provision 
of the Code, then the abetment of such abet 
meet is also an offence. {Richardson and 
Huda, JJ.) Seilal Chamaeia V. Emperor. 

22C,W. N. 1045=48 1.0. 817. 

Ss. Ill, 114 and Z02— Conspiracy to 

obtain a girl by force — Culpable homicide by 
one of the conspirato^'s-^Others if guilty of 
ynurdc'f . 

Where in pursuance of a conspiracy to 
obtain a certain girl by show of force, two 
persons went to her mother’s house and asked 
her to give up the girl and on the mother’s 
refusal one cf them fired a gun at her with the 
result that she died of the wounds. 

Held, that the other conspirator was not 
guilty of abetting the death of the mother, 
inasmuch as the death was not a probable 
consequence of the conspiracy, and was not , 
caused under the infiuence of the instigation 
or with the aid. or in pursuance of the 
conspiracy which constituted the abetment. 
{Richards, 0. J, and Bannerjea, J,) SUKHA v. 
EMPEROR. 

43 I. C. 827=19 Cr. L, J. 235. 

— Ss. 114 and 302—ConBpiracy to 

obtain a girl by force— Culpable homicide by 
one of the conspirators— Others not guilty of 
murder. See PENAL CODE, SS 111, ll4 AND 
302. 43 I. C. 827. 

Ss 118 and 161 — Public servant — 

Abetment of bribery — Active suggestim essential 
to constitute offence — Laudableness of motive — 
Sentmice — Plea not raised m lower courts whefi 
considered in revision by the High Court. 

The accused was convicted under Ss. 1 Id 
and l6l I. p. 0 for having thrust some our- 
rency notes into the hands of a Bub'Magistrate 
accompanied with a request that the latter 
should show favour to a person against whom 
a case was pending in his Court. The 
defence of the accused both in the trial Court 
and on appeal was that the prosecution case 
was a complete concoction. In revision before 
the High Court it was contended for the 
accused that in thrusting the notes into the 
Magistrate’s hands, he was merely laying a 
trap to catch a Magistrate reputed to be 
corrupt BO as to bring him to justice and 
consequently he was not guilty. Heldy per 
c'lirkLni, that the accused did not stop with 
placing a temptation in the way of a public 
servant, but actively stimulated the Sub- 
Magistrate to commit an offence under 3, 161 
of the I, P 0. by thrusting the Gurrenoy notes 
in-'fche latter’s handswith a request to show' 
favour to a person undergoing trial in his 
court ; and that however laudable his motive . 
or intention might have bean the 'accused 
was guilty of abetment of bribery.' . 
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PENiL CODE. S. 146. 

Per Sadasiva Aiyar, /. — Though the defence 
set up by the accused m the courts below wafS 
false, Still it was open to the High Court to 
cousidar defences other than those originally 
set up and to deal with the case on the 
evidence on record. The primary object of the 
accused was only to trap a Magistrate sus- 
pected of corruption and he was therefore 
entitled to a reduction in the sentence. 

Par Phillijas, J^.— The plea of the accused 
that he merely set a trap in ofiadng the bribe 
to the Magistrate not having been put forward 
either in the origin d or in the Appellate Court 
the High Court would not accept it in revision 
especially as it did not appear that it was 
obviously a true plea. J.) LaksH- 

MINA RA YANA A IYER V EMPEROR 

(1917) M W. N 831=22 M L, T. 373= 

6 L W. 377=42 I C. 989= 
10 Cr, L R. 21- 

S. i^G—V7ilawf'ul asaembly-^PioUng, 

offence oj — Force or violence need not be 
directed against any body. 

It is not necessary for the purpose of S 146 
I, P. C , that the force or violence referred to 
in the section should be directed against any 
particular person or object. 

Held, further, that under the oiroumatancea 
of the case the brandishing of, bamboos and the 
cutting of a branch of the pip d tree amounted 
to an exhibition of force by persons who ware 
members of the unlawful assembly. {Lindsay, 

J c ) Ghani khan V Emperor. 

210. C 134=46 1.0 844=19 Or, L-J. 828. 

S — Appellate Court — Judgment — 

Conviction for rioti^^g case^ of echch accused to he 
considered separately — Cr. P. Code, S. 367. 

The real dif&culty m oases of charges under 
S. 147 of I. P. C. is to find whether individual 
accused who deny their presence at the offence 
were members of an unlawful assembly and 
coDse<lueatly it is the duty of the Appellate 
Court to discuss the evidence as against each 
of the accused 40 Cal 316 foil. ^ Kumara^swami 
Sastriy J. DakshinamtJRTHI RAJAId In re, 
(1918) M, W N. 129=7 L. W 83= 
43 I. C. 616=19 CP t. J. 200. 

147— Charge under— Common object 
to be clearly specified — Conviction — ' Case of 
each accused to be considered separately. See 
CR P^COBB, iSS. 221, 222 AND 537. 

7 li. W. 83. 

— Ss. 147, : 149 and 34 — Common 
object to -beat] off omplcdnw>V$ party from 
certain la.hds in possession of c mpJainani ana 
' io take forcible possession— Accused party found 
.tp'ba An ' pus^ssion — Conviciion for tiot%ng if 
legal- Hurt, conviction for, if Ugal. 

The complainant claimed to be^ in poasession 
Ijck oettam landst in respect of wfeich there was 
- 1 ^ amd .hue man and other 


PENAL CODE, S. 147. 

persons received injuries some of which 
amounted to grievious hurt The accused were 
put on their trial before the Sessions Judge with 
the aid of assessors on charges under 3s. 147, 
149, 802, 825 and 326 with the common object 
of (1) beating of the complainant’s party (2) 
looting the crops on the land in dispute and 
(8) taking forcible possession i hereof The 
High Court disagreeing with the Sessions 
Judge on the evidence found that the com- 
plainant’s party was never in possession of 
the land in dispute but that the accused patty 
was and had always been in possession. 

Held, that on the finding the object of the 
assembly mast be held t't have been resistance 
against dispossession of the accused by the 
complainant’s party which was unlawful. To 
sustain a conviction in a case of unlawful as- 
sembly the rule is that the common object 
stated in the charge must agree in essential 
particalars with the common object established 
on the evidence. 

The language of 8. 34 of the Indian Penal 
Code is far more restrictive than that of S 149 
I. P. 0 and the Legislature clearly intended to 
narrow down the scope of S 34. To establish 
guilF under that section it is necessary to prove 
a common intention as distinguished from a 
common object as in S 149, I. P 0. and must 
be shown that the criminal act was committed 
in furtherance of the intention. 

Where the alleged common object of an un- 
lawful assembly fails the aooused persons can- 
not be convicted under S. 147. I. P. 0 under 
S. 325 or 326. They can be convicted only if 
individualacts causing hurt simple or grievious 
can be proved against each of them singly. 
{Atkinson and Imam, JJ ) EMPEROR v. 
RiTBAEAN Singh. . 4 Pat. L. W.' 120 = 

46 1.0.709=19 Cr. L- J.789. 

— — — Sa, 147 and 323 — Conviction under S 
323— Appeal against — Alteration by appellaf-e 
court of conviction into one under S. 147 while 
maintaining sentence— Legality. See Cr. P. 

0 S 423. (1918) Pat 192. 

_ — ;157 — Qo?iviction under—Eighi of 

private defence — Tenant in possession of land — 
Land under water — Lease of fishing rights on 
the same by latidlord to stranger — Opposition by 
tenant— Whether unlaiofitl. 

Where part of a tenant’s holding was under 
water, and the landlord gave the right of fish- 
ing therein in lease to a stranger who wanted 
to catch fish but was opposed by the tenant. 

that it having- been found that the 
tenant was in possession, ■ he had a right of 
private defence, as against the landlord’s les 
see, and he and his party could not be convict' 
ed of rioting as the right of private deienco 
had not been exceeded 

The fact that on a previous day the lessee 
had succeeded in fishing without molestation 
on the part of the tenant would amount only 
td. a* diistuEbance bfjpossessionas distinguishe d 
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PERIL, CODE, 8. 157. 


PER4L CODE, S. 173. 


irom a dispossession. {MtiUidk dnd Thorn- 
hill, J:f.] Bindeswaei Prasad Singh v. 
Eupeeob, 5 Pat. L W. ICl— 

45 I C. 413=19 Cr. L. J. 733. 

— Ss 147 and 323— Judge disbelieved 
whole evidence —Conviction on Suspicion- 
Legality. See (1917) DIG. COL. 945; SHEO- 
EANS SINGH V. EMPEROR. 

15 A L. J. 850=42 I. C* 997- 
19 Or. L J. 37. 

Ss. 147 and 143— Private defence 

— Eight of, to property in possession of accused 
^Forcible attempt by complainant to remove 
crop grown by accused whether justification. 
See. 4 Pat. L. W. 111. 

— S. 147— Rioting— Cross cases— Con- 

viction none, on plea of guilty — No bar to 
conviction in cross case. See Criminal Trial, 
CROSS Cases. 46 I C. 606. ; 

-I 

S. 147 — Rioting— Be scice of icoman 

arrested hu ;police under a zvarrant, inaccurately 
issued— Assault of police officers. 

The Magistrate ordered the issue of a 
warrant for the arrest of K, the victim of an 
abduction, apparently iutending to act under ! 
S 00 of the Or P. Code, but the warrant erro- 
neously charged K herself with an ofiance 
under S 198, I. P.C, Under this war-ant the 
head constable arrested S and had taken her 
to a distance of about SOO Kadams where a 
large concourse of people assembled, amongst 
■ them were the present petitioners who took 
away the woman from the custody of the heao j 
constable and the constables with him and i 
inflioced certain injuries upon them. 

Eeld, that the petitioners had been rightly 
convicted of an offence under 9 147 of the 

Pen.U Code. '{Broadway, J) Attar Singh 
V. Emperor. 9. P. R, (Cr) 1918= 

37 P, L. R. iai8=14 P, W R. (Cr.) 1918= 
44, C. 742 =19 Cr. L. J. 3S0. 


•— Ss. 147 and 


. — Sif Wi.* u. u. aov. f g jJJQ 

Ui-BioUng—UalawJul j °f- 


! Ss 147, 149 and 325— Separate 

f conviction and sentences for offences under S 
j 147 and under S. ?25 — illegality of. See PEN- 
AL CODE, Ss 71, U7, U9 and P25 

3 Pat h J.641. 

S 161— Inciting person to instigate 

■ Maeistrate accent bribe if an offence. See 
i Penal Code, S. los, expl 4. 

I 22 C. W. H 1045. 

j S 161 — Offence Ufider — Dichar ae of 

i duties as public servant > while taking illegal 
I gratification if esse^it ial. 

j It is not necessary that at the time of the 
I bribe baking the accused person should be 
I actually disebargine the functions which con* 

I stitute him a public servants it is sufficient 
, tha.t he is a pubhc servant and his act falls 
I under one of the three clauses specified in the 
! SeoboD 9 E. R IB^'^ appr. {Rattigan C. J. and 
Lp Be<^sianah J) AH AD 5dHAH v PMPEROR 
18 P. R. (Cr.) 1618=26 P. W R (Cr^ 1918 
=48 I. C 150=19 Cr. L. J. 486. 

Fs. 161 116 Fnd 107 'Public servant, 

offer of bribe to. —Offence- Abetment See 
0917) Dig. roL P48 emperor v NgA 
Hnin 10 Bur. L T. 252=38 I. C. 439. 

^ S 168— Palir^ Officer — Oarrying on 

trade— Police Act (V of 1860 S. 10. 

The Conduce of a Police servant carrying on 
a shop comes within the prohibition contained 
in S. 10 of the Police Act and be is, therefore, 
liable to be convicterl under 168 I. P C.Tbe 
words “any employment or office whatever’* in 
8. 1 0 of the Police ^ct re wide enough to 
cover the case of a Police Officer who engages 
in trade {Richardson mid Beachcroft, JJ .) 
EMPEROR V SAGAR STNGH. 

43 L C. 440=19 cr. L. J. 1S2. 

S, 170—“ Under colour of off ice 


object — Illegal 7'escue of attached property — 
Attachment not sig-ned by judge but by 
shirisiadar, and not sealed— Attachment bad — ! 
No of fence. I 

An attachment warrant was not signed by | 
the judge issuing it, but by the sheristadar 
and did not bear the seal ot the Couri. The 
accused were charged with rioting with the 
common object of resisting and rescuing the 
attached property. 


Where the accused went ta the platform of a 
railway station and obtained admission on the 
pretence that he was a 0. I. D. Officer without 
nurchasing a ticket. 

Beld that his conviction under 8. 170 I. P. 
C. was wrong inasmuch as to sustain a convic- 
tion under that section their muj^t be one 
which aosnmes an official authority. The 
me "6 assumption of false character without 
any attemp to do an official act is not suffi- 


Beldt that the attachment was badTor non-.j oient to bring the offender within the meaning 


compliance with O. 2i, R. 24 (2; C. P. G and 
that the resistance or. rescuing was not illegal. 
The mere fact that the warrant was signed by 
4 he, sheristadar and not by the Court did not 
:irLvalidats it and' it lay on the. accused to prove 
tot officer sighing' the warrant had no autho 
rity to sign- Thornhill, JJ) Khidib 

Paksh m Bmperob, ' 3 Pai L. J. 636. 


of 8. 170 I. _P. C*. {Rne and Imam, JJ / 
' '.GEEDEO PATHAK t). FMPEROR 

3 Ptt .L. J 389= 1918) Pat 287= 
4 I*£.t L W. 39=43 1. C 785= 
49 Cr, L J. 2C9. 

— S.^ 173— 0//V9ice under — Refusal to 

take a $iib'-p<zna not 
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PEN4L CODE, S. 173. j 

The refusal to take a sub-psena under S 
160 of the Cr. P. CODE does not constitute an 
offence under S. 1?3 of the I. P C. {Lind$>a^j, 
J. c.) CHANDiKA Prasad v. Emperor 

21 0 C. 15C=46 1 C. 817=19 tr. L. J. 8C1. 

■ S 173 — Refusal to 7‘eceive s^iminons 

on tender tf an offence. 

Under the Cr. P Code the mere tender to 
person of a summons is sufiBcient and a refus’d 
by him to receive it does not constitute the 
offence of intentionally preventing service 
thereof on himself under S 173 of the Penal 
Code. (Knox J.' Safdeo Eai v. Emperor 
40 AIL 877=16 A L. J 453= 
46 I. C. 822=19 Cr L. J. 746 

— S 174 — Summons to give evidence at 

police investigation, disobedience to— Service 
not effected through departmental superioi, 
effect of r. P. Code, S, 72. scope of. See 
(1917) Dig. Col, 949; Gumpaetri ven- 
KATAEAMIAH In re. 40 I. G. 733= 

16 Cr. L, R. 1. 

■ S. nS— Conviction under —Essential 

of offmce. 

In order, to sustiin a conviction under S. 
175 I. P. C. it must be clearly shown that tbe 
accused was in possession of the document re- 
quired to be produced and when it was doubt 
ful which of two pe^^ons had it they could not 
be convicted. (Jmcda Pratadt J.) Damri EAM 
V- Emperoe 4 Pat L. W 65= 

43 1. C 793=19 Cr L J. 217. 

— — — — S 182 — Charge under^Complaint oj 
tlveft— Family Quarrel -Compromise -- Prose- ' 
cution for offence quarrel under S 182 I. P. C. 
■inexpedient 

Where a complaint of theft brought by a 
person against his brother was compromised , 
and thereafter the complainant was prosecuted : 
under S. 182 I P. C. 

Held, quashing the proceedings under S. 
445 of the Cr. P. Code that this was a not case 
in which any action ought to have been taken 
or any proceedings institntad. [Banerjta, J.) 
OHAITAN LAL V. EMPEROR. 

16 A. L. J 734r.,46 I. C. 410 
=19 Cr. L. 3 730 

— — Sb. 182 and 211— False complaint to 

the police— No definite charge, grounds of 
BUBpioion — If amount to an offence under 8. 
211— Or P Code 8. 162. See (1917) DIG. COL. 
949; AlALLALA OBIAH Inre. 

(1917) M. W* N. 875=42 I C 998= 
19 Cr. D 3.38. 

, — — 'S False information-- Mention of 

suspicion (o poHce officer* ■ 

Where a person in whose houfee a theft too^ 

‘ place' informed the police that ho - suspecte^ 
tro "pbiiftJnte' ah tfeh phnrpiatrattyjjB hf tihh idrimh. 


PENAL CODE, S. 186. 

Held that this did not amount to giving false 
information within the meaning of S, 1S2 of 
tbe Penal Code. [Chitty and JJ.) 

an.akga Mohan Dutta v EArpEROR. 22 C. 

W. N. 478=27 C h. J. 230=44 I. C. 352 = 
IS Cr L J 336. 

S j^g 2 Gi^t of the offence — Giving 

false information to public servant 

S 182 I. P. C applies to a case in which it 
is intended that a public servant should do or 
omit to do something which he would be 
legally jur-tifiad in doing or omitting to do if 
he knew the true facts. Asking a public 
servant to do an act which would be an illegal 
act. even if true facts were stated to him 
would not come within the purview of the 
section, (Banerji. J.) Manohar v . EMPEROR 
16 A L.J. 614=47 1 C. 91 = 
19 Or L. J SS5. 

— ‘S. 186 — Obstruction to public servant — 
Decree, form of — Execution— Warrant, not in 
fami Validity of ^Obstructmi to execution of 
invalid tuarrant — No offotxe. 

In an application for execution of a decree 
for re-t!tution of conjugal rights a warrant 
was issued directing the executing peon to 
seise he wife and deliver to her husband, 
failing which to bring hen under arrest before 
the executing Court. The peon seized the 
woman m execution of the warrant but he 
was resisted and the woman was snatched 
away. 

Held that the warrant, the exeution of 
which Was resisted, was illegal and therefore 
no offence wascommited under S, 186 I. P. C 
[Chitty mid Smither, JJ,) Gahar Mahammed 
oaeear V PitamBae Das. 

22 O.W N. 814=47 1 C. 868=19 ^.r. L. J. 968. 

— ■— Ss. 186 and 225 B— Obstructing public 
servant — Resistance to lavjful apprehension — 
Failure io obey order directing accounts under a 
pi eiiminary decree — ‘offence. 

Where, in a suit for account, a preliminary 
decree was passed ordering the deft to iurnish 
an account within a specified time and, ha 
failed to do so, and, together with two com- 
panions, resisted ?»• peon sent by the court to 
arrest bum under the provisions of 0. 21, 
E. 32 of the G. P. Code, held, that the arrest 
of deit, was unlawful and that the conviction 
of himself and his two companions of offences 
under S 8. 186 and 225 Ecf the Penal Code 
could not stand. The order for furnishing 
accounts was not an injunction within O 2l , 
E 32 . iMullick and Atkinson, JJ). ABJDN 
SDH} V Empeeob. . 3 Pail L J 106== 

V 44 L G 737=19 Or. h. 3. 385 

- Obsiructimi to warrant in exe- 
cution ojadcctte }or restitution of cofifugal 
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A decree for restitui ion of conjugal rights 
was executed mo^'e than a year after its date 
by taking a warrant against the wife and the 
latter obstructed the execution or tie warrant. 

Held, that the wiie was guilty of an 
ofence under S 136 of the Penal code. 
[E'KhardSi.n and Hrtda, JI.) ABDDL WaZed 
V . Eaiperok. 

47 I.C. 876=19 Cr. L J* 976. 

— — S. under —Written 

authrity under zofiich pubiie servant was 
acting i if must be shown to accused. 

Under S 18S I. P C. it is not necessary to 
prove that the written order under which the 
public servant was acting was actually shown 
to the accused. It is enough if it is found 
that the public servant had the order with 
him and could show it to anybody who want* 
ed to see the same or question h’S authority. 
iKanhaiya Lai, A. J. C,) Tbtbhawan v 
EMPEROB. iS I C. 838= 

19 Cr L, J. 641 

S. 168 — Order under S. 144 Cr. P. 

Code ^ohibiting disturbance— Discb^dmice to 
^ Prosecution for, unsustainable if no disturb-^ 
a'iice caused. 

an order under S 144 of the Cr P. Code 
the petitioners were directed not to make any 
disturbance over a certain persons’ right of a 
ferry and thereafter the Petitioners being found 
plying another ferry at the site in question 
bu^ not causing any disturbance were ordered 
to be prosecuted under S. 188 I. P. C. 

Held that the order for prosecution was in 
fructuoue. {T^unon cmd Richardson, JJ.) 
SOJAL BISWAB V SAMIRUDDIN MANDAL 
22G.W,S 5b9=46 h G 61S=19 Cr. L' J. 739 | 

— — —S. i&Q-'PeiUion of resigmtion to 
ColUctor as Officer in charge of Court of Wards 
— Untrue account of affray mid defamatory 
statements ahov^t others- Whether JaUemJer- 
matiofiw 

Where a person submitted a petition of 
resignation to a Collector as the Ofibcer in- 
charge of the Court of Wards and such a peti- 
tion contained an untrue accounc of an aflray 
and defamatory statements and the Dt Magis- 
trate ordered the petitioner’s prosecution for 
giving false information under 8. Idii of the 
Indian Penal Code held, that the ingrediente 
of nSence under the section were wanting 
and the oonviccion was bad [Fig got, J,) Debx 
c. EMFBROB. 16 a. ii J. 10d=^4 t C 113= 
49 Cr L a 257 

S. 492 —Fabricating false evidence — 

pOQUment helping C" foim oorreoc opinion- 
3Ko ofiance. Stc \1917) DIG COL. 95u BADRI 
PEABAD tJ. EMPKBOa. . 40 All b6= 

la A. L j: 819=42 1. C. 914 
■ '• G. J 2: 


penal code. S. 193. 

I 

I Ss. 192 and 493 — False evide^ice 

‘ fcoricaiing — DisJanesi and fraudulent intention. 

N. one of the appellants was prf -posing to 
sell some property to 3 A kob^la dated ‘33rd 
May, was written out bv N on a sr^mp paper 
of Es. 5. The So:- le having fallen through it 
became necessary to «pply to the Collector for 
the refund of tbe scamp duty. N took advise 
with regard to this and was told that no refund 
would be made after two months M, the other 
appellant, gave him this advise and also told 
him that he might alter tbe date in the docu- 
ment from 23rd May to 33rd September This 
was quite unnecessary on their part inasmuch 
as the period was not two months but six 
months. They were charged with forgery and 
abetment of forgery : 

3eld, that there was undoubtedly a dishonest 
and fraudulent intention but, they were guilty 
of fabricating, and abetting the fabrication of 
false tvidence under as 192 and 193 I P C. 
and not of forgery 6 Cal. 483 ref. {Chitiy and 
Hichardsmi, JJ) MOHESH CHANDRA GHOU- 
DHURY F^JPEROR 28 0. L. J 213= 

47 I. C. 871=19 Cr. L J 971. 

! Se 192 and 193— Prosecution of plS. in 

! a suit for offence under — Exparie decree in 
favour of plfi.not set aside— No bar to prose- 
cution See CR. P. CODE S. 196 (ij (b). 

2 Pat.L. J. 688. 

S. 193 — Fabricating false evidence— 

Making f aise entry with intention of using it 
in evidence— Entry inadmissible in evideyice — 
Effect of. 

A person is guilty of fabricating false evi- 
dence when he naakes a false entry in a docu- 
ment intending that it shall appear in'evidence 
and mislead the Judge or Magistrate, and the 
mere fact that the ent^y is not legally admis- 
sible in evidence cannot afieefe his guilt. 
(Chevis, tl.) AMOLAE Ram v. KM-perob 

56 P. L. R. 1918=13 P W, R. iCr ) 1918= 
43 I. C. 420=19 Cr. L. J. 141. 

S. 193 — Perjury — Conviction for 

legality — Deposition before civil court not noted 
to have been read over to accused Effect — 
Prcsumpiion as to deposition having been read 
over-- Evidence Act S, 80. 

An accused person may be convicted of the 
offence of having given false evidence before a 
Civil Court, noi withstand mg that the Court 
has made no note in writing to ti e effect tnat 
the evidtnca has been read out lo tbe deponent. 

In the absence of evidence th.it the dppesi- 
tion was not read out the Magistrate ought to 
assume that tht Jud^e oi the Livil Court com- 
plied with the provi-icna of 0- 18. R, 6 of the 
0. P. f'-ede. [ftatiigOn l J and Le Rossigyiol, 
J ) Emperor v J.agat Ram. 

28 t. R. (Ct? ) 1918=39 P. W. R [CVf 19l8=v 
57 1. 5- U, ? 972. 
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S. 193 — Perjury^ Prosecution for— 

Stntement slightly discrepant owing to ccnftision 
of mind. 

Prosecution for perjury under S 193 of the 
Penal Coda should not be ordered where the 
statements complained of are slightly discre- 
pant owing to inaccuracies of mind and are 

not deliberately fape (Ohiiiy and Smither. 
JJ.) CHANDRA Mohan Nanda v. Emperor. 

43 I. C. 822=19 Cr. L J. 230. 

; — -S i9Z— Perjury — Sanction for— Pro- 
secution Under S. 476 Cr P. Code — Omission to 
specify siaieni'tnts upon which prosecution 
relies — Effect — Fresh enquiry or notice to 
accused if and whe^inecessary before granting 
sanction— Cr.P,C S 360 — Deposition of witness 
— Beading over what amo^ints to- Procedure in 
case wider, S 107 Cr. P. C — ProsicuUon for 
perjury in deposition — Evidence — Becord of 
depcsition— Admissibility. 

The object of specifying the offence and the 
occasion when the offence is committed is to 
give not only notice to the accused but also to 
the trying Court of specific offences against the 
accused. In a case under S. 193 of the I. P C. 
for perjury where the prosecution is based 
upon certain statements being false made by 
the accused, it is essential to set out the exact 
statements in detail upon which the prosecu- 
tion wants to proceed. 

Where the Sub-divisional Magistrate in 
his explanation to the High Court detailed the 
statements. 

Eeld, that he ought to have done so in the 
order under 8. 470 of the Cr P. Code The 
High Court directed that the statements 
should be detailed opon which the charge is 
proposed to be formed against the accused 

When the order for sanction is made upon 
the very date or the day after the witnesses, 
cross examination had finished, and upon a 
clear statement against the witnesses } and 
after an opportunity having been given to 
them to explain the inconsistencies in their 
statemantc in chief and in their oross-examin- 
acion it was not incumbent upon the Magis ^ 
trate to institute a fresh enquiry or to give 
any notice to the accused. 

It is not necessary that the deposition 
should be read over after the examination in 
chief ia concluded. There is nothing in B 360 
cf the P. Code, to indicate the exact time 
.when the deposition should be read over. If 
the deposition is read over at the close of the 
cross- examination. . if it fulfils the require* 
tnantA df the, seotioh and also the object of 
the ection which ifi to give an opportunity ti 
, the witnesses to explain or correct the state- 
ment, by them. ; 

. A case undbr S. 107 of the Cr, P - . Code is 
triable as a summons case and the deposition 
. tc be ' received in a summoha ^ case ia that 
o1 the Cx. E Oocfe, S. SfiSO 
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of the Cr. Code lays down a certain proce- 
dure and that is the reading over of the 
deposition to the witnesses when the deposition 
is recorded under S. 356 of iheCr P Code. 

The only evidence in a case under S. 193 
I. P. C regarding the statement; made by 
witnesses including the fact of their having 
been taken on oath, is the record of the depo- 
sition prepared by the Magistrate. That 
record is only admissible under S. 9i of the 
Indian Evidence Act read with S. 80 of that 
Act. {Jioala Prasad, J.) Ramdhari Sinc-H 
V. Emperor. (1918) Pat 13= 

4 Pat. L. W. 44=43 I C. 335= 
19 Cr. L J. 169 

Ss. 201, 203 and 2ii-~Of fence under 

— Accomplice conviction of— False information 
to police implicating innocent per son to screen 
real offender. 

A person who gives false mforuation to 
the Police accusing another of an offence of 
murder in order to screen the real offender, 
commits offences not only under 3s 201 and 
203 I P. C. but also under 3. 2il. {Temion and 
Neivbould. JJ.) taprinessa v Emperor. 

47 I. C. 275=19 Cr L J S03. 

S. 210 — Offence under — Exparte 

decree not set asidS'-No bar to prosecution of 
plff. under the section. See Cr P. CODE, 
195(1) (b) 2Pat. L. J 688. 

— .. S 211 — False charge— Charge to be 

preferred to person having authority to set the 
law in motion — False report cannot be basis 
of. See. (1917) DIG. COL. 963 ; MATHURA 
Prasad v. Emperor. 39 All. 715= 

13 A. L. J. 767=42 1. C.761. 

— " S. 211 — False charge against several 

persons— Bfingi'ng of, ij a single offence or 
separate offences. 

A person who lays an information contain- 
ing a false charge against a number of per- 
sons commits a distinct offence against each 
of the persona against whom ha makes a 
charge and may be separately prosecuted 
under S. 211 of the Penal Code for each of 
such offences. (ParUtt, J.) GNANAXANNU v. 
Vbera^agu. 11 Bur. h. A. 136= 

48 I. c. 342=19 cv. L. J 1002. 

— — S. 211— cha/rge— Instituting or 
causing to be instUuied crimiAial proceedings^ 
Essmitiais of offences. 

To sustain a conviction under S. 21i I. p. o. 
there must be a charge of a spacifio offence 
made with the intention of setting the crimi 
nal law in motion. A mere suggestion that an 
offence has been committed ia not enough. 

A statement ^f a pleader for an accused 
person that a certain ■ other person had com- 
mitted an offence with which the acoused is 
tio gVoWd for sanctioAiin^ j^ecu- 
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PENAL CODE, S. 211. 

tion of the accused under 3. 211. {Tv.' 0 '}ray, J ) 
Nga Pu V Empebor 10 Bur. L. T. 25S. ! 

— S. 211— False information to police in ^ 

criminating innocent person to screen real of- ; 
fender. Penal Code, SS. 2 1. 2''i3 .-\nd; 

211. 47 I. C. 276 j 

i 

Ss. 213 and 214— under— j 

Essentials of, I 

To establish the commission of o5enees 
under Ss. 213 and 214 I P C. it is essential to 
prove comn ission of the ofiences screened. 
(Dralce Brocicman, J. C.) WabiSALI v . MaeO- 
MED AZIMUELA. 46 1. C 424. 

— S. 223— Policemen suffering prisoner 

to escape— Negligence See tl9l7j SlG. COL 
956 ; GIRDHAEI v, EMPEROB 

13 A L. J, 883=43 I. C 110 
=19 Cr L a 78 

— — Ss, 224, 225 and 353 — Warrant of 
arrest —Portion directing arrest not signed 
but initialled— Warrant shown to accused but 
purport not ez plained — Arrest, not illegal — 
Resistance or obstruction — Offence. See Cr. 
P. CODE 3S 75, 77 ETC. 3 Pat, L. J 493 

S. 225 (B) — Conviction ufider—LCijality 

of. 

Before a person could be convicted of an 
offence under S. 226 (3) I. P. C., it must be 
proved that the officer armed with the war- 
rant of arrest produced his warrants before 
the person and that he made an attempt to 
arrest him or that in fact the person was 
arrested [Sunder Lai, J,) Empsbor v. AJjaz 
H trsSAlN. IoCp. L R 3. 

■ ■ S. Conie^npt of court^Befusal 

(o emsmr questions Intentioml mierruphm — 
Erccedure—Cr. P. Code, S 480. 

The accused while about to be examined in 
contmuaiion the previous day’s evidence by 
the Pt Judge applied for an adjournment of his 
esamination on the ground that it could not 
be ffnisbed on that*date. The case was adjourned 
to the succeeding day, when before entering 
into the witness box, the accused presented an 
application to the judge that the inquiry might 
be stopped for the reasons mentioned in the 
application. The Dt. Judge rejected the appli- I 
cation and called upon cuunsel to proceed with | 
his esamination-in chief. Accused thereupon 
refused to answer any further questions or to 
proceed with his allegations because his appli- 
cation of that date had been rejected, and 
- When the Court thereupon direeted the other 
side to crogs examine him with , reference , to 
the Etatement already made, he again refused 
To obey the order of the Court and deolined to 
: answer any ;quBstions put to him in cross ; 

" examhiatian of by the Court Th e Court . there-’ 

^ ba-jKfopted the;;prot^dhrQ by S.. 480 

'Fdf C3E*; Pr Oddd. 


PENAL CODE, S. 299. 

Held that the three ingredients of the offence 
under S. 223, i. P C there must be an (1) In- 
sult; or interruption, [^~) the insult or interrup- 
tion must te intentional, (3) and the insult 
must have been offered or the interruption 
caused to a public servant sitting in any stage 
of a judicial proceeding and that the accused 
was guily under o. 228, I. P. C. (Shadi Lai, 
J.) Gobi Chand v emperor. 

14 P. R (Cr.) 1918=90 P. L. R. 1918= 

24 P. W. R. (Cr.) 1918=46 I. C. 36= 

19 Cr. L. J. 676. 

S. 289— Eegligence— Care of 1 og — 

Offence— Elements of. See (1917) DiG. COL. 
955; LACHMI NAEAIN v EMPEROE. 

42 1 C. 913=19 Cr. L- J- 1. 

S. 2% — Public nuismice — Liability of 

occupant of premises and proprietor — Ori 
minal Law— Master udien respcaisible for 
the acts of his servant. 

Speaking generally, where the user of pra 
mises gives rise to a nuisance the person liable 
under S. 290 of the Penal Code is the occupier 
for the time being, whoever he may be. A 
propdetor who is not in occupation of the 
premises is not liable, unless his conduct 
amounts to an abetment of the offence under 
that section. 

The general principle of Criminal law is 
that a master is not criminally answerable for 
t e acts of his servant. [Richardsem mid 
Hilda, JJ) BeD'BEAN Ram v Bibhuh 
Bhusan Biswas. 47 I. c. 287= 

19 Cr. L. J. 915. 

295— Member of Mootlian caste in 

Malabar — Entering a temple — Defilement 
whether amounts to custom. 

A Moothan, one of the divisions of Sudra 
caste in South Malabar, can enter the ‘NaJam« 
balam’ or outer precincts of a templci without 
polluting the temple within the meaning of 
S. 295 1 P. U 

Per Napier, J. — The word ‘defile’ in the 
section cannot be confined to the idea of 
making dirty but must also he extended to 
ceremonial pollution. (Sadasiva Aiyar and 
Napier, JJ.} ■ KUTTICEAMI M 001 HAN v. 
Rama Pattae^ 4i Mad 980= 

24K.L.T. 181*^47 1 0.812= 
19CrL. J.960. 

— *S. 295—OJfence under — Killing of 

com not on offmee 

The killing of a cow even if done with the 
intention ot offending the religious suscepti ' 
-biiities of others is no offence under B. :i95 
' Penal Cede, [Ratizgan, C, J » Chevis mvd HesliS: 
Jones, JJ.) ADI MUBAMMAB d. EMPEROE. 

. la P. R. iCr.) 1918=1. P. Yf. R [LV) 
1918=44 1. CK 330=19 Cr. L, J. 3i4 \F- B.) 

; 29& and ^2^-^3?eath caused 
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between two parties— Death — Caused by a 
swordcut on the injured parson—Liability for 
death -Grievous hurt by sword cut— Liability. 
See il917) DiO. COL. 95S ; .DaTTU NANA 
Pa WAR V. Emperor 

19 Bom. L R. 902—53 I. C. 253 
= 19 Cr. L. J 93 

Ss 299 Exp. fl]and 360 -2^ — Injury 

acceleraiinq death of dying person — Knoidedge 
of disorder —Of fence, 

Expl. (1) to S 299 of the Penal Code 
assumes that the bodily injury was inflicted 
with the intention of causing death or the 
knowledge that it would be likely to cause 
death. It was intended to repeat the English 
rule that an injury which accelerates the 
death of a dying min is deemed to be the 
cause of it, and whore death has been caused 
it is no defence that the deceased was suflering 
from a complaint which would have caused 
his death in any event. S. 300 (2) of the 
Code makes it clear that offender is not 
responsible for death in auch a case unless be 
knew that the condition of the deceased was 
such that his act was likely to cause denth. 
{Pratt, J 0. and Hainvard, A. J. C.) IMPERA- 
TOR V. Ismail. 11 s. L R. 79=54 I C. 335. 

=19 Cp. L j 319. 

Ss. 300 cl (21 and ZQ2'— Murder- 

Poisoning by arsenic— Intention to cause death 
— Absmee of ^Knoioledge— Guilty ■ 

Where accused knowing its effect adminis- 
tered arsenic to a bov nine years of age with 
the object of preventing the father of the boy 
appearing aa a witness against himself in a 
criminal case, but in such quantity that the 
boy died in tbe course of three days : 3eld, 
that h 0 *was guilty of murder, though his 
intention might not have been to cause death. 
{Berner jea mzd Piggoit, JJ-} Gauri Shankar 
V. Emperor. 40 All. 360=16 A L, J. 178= 
44 I. C. 686=19 Cr. L. J 382. 

bB SCO, '4] and 304 — Murder 

culpable homicide not amounting to murder — 
Fatal assault by the person acting in concert, ^ 

Three men attacked two others with lathis 
A free fight took place with the result that 
considerable injuries were inflicted on both 
sides- One of the persons attacked received 
several severe injuries which culminated in 
his oeath The evidence for the prnseoution 
was that some of the injuries were inflicted 
after the deceased had been felled to the 
ground . It did not appear, however, which of 
the injuries had been oaufed by which of the 
as^ilants ' but the ■ weapons used ypere lathis 
■and the three persons were acting in concert. 
Reid, that theraccused were gudty of culpable 
homicide not amounting to murder under S, 
S04 of the Penal Code iuasmuoh* as the assault 
wafiL sudden and the injuries had been 
inthaheat of passion. Iff A. L. I. 


PENAL CODE S. 304 A. 

11 diss. 35 All. 560 and 35 All. 506 -- ref 
iTudball and A. Raoof. JJ.) EMPEROR v. 
GULab 40 All. 686= 16 A L J 731= 
47 1. G. 8C5=19 Cr. L.J.953. 

S. 360 Excep. 6. 302 and 304- 

Murder with consent of victim — Liability of. 
See (1917) DIG COL. 959 ; UJAGAR SinGH v. 
Emperor. 45 P. B. (Cr.) 1917=43 I. 0. 413 
=19 Cr. L J. 125. 

- — S. Z02— Sentence— Youth of offender^ 

if an extenuating cireiimstmyce. 

Ordinarily youth in itself is not an es- 
; tenuating circumstance in a case of murder. 
It should always be taken into account by 
Courts in exerci.^iing the discretion vested m 
them by S. 302 I. P C. {Twomey, C. J. and 
Ormo9id, J.) Chit tha v. Emperor. 

11 Bur. L. T- 100=9 L. B R. 165= 
45 I. C. 840=19 Cr. L. J 648. 

3C4 — Beating to exercise a spirit " 

Death— Offence. 

The aooueed who professed to be a specialist 
in witchcraft beat a woman who was believed 
to be possessed by an evil spirit with the 
object of exorcissing the spirit. The woman 
died of the beating, protesting that she was 
not possessed and refusing to be beaten. Reid 
that tbe accused was guilty of an offence under 
the second part of S 304 I. P. C. Intention s 
a question of fact which must be decided upon 
the circumstances of each particular ca?e. It 
may ba a legal fiction as,, for instance, where 
knowledge is presumed in tbe case of a person 
who is intoxicated and intention, is the infer- 
ence drawn from such knowledge, or it may be 
proved by evidence of the particular circums- 
tances in each case. (Saunders^ J C,) Nga Po 

Tha V, emperor. 

44 I. C. 679=19 Cr, L. J. 375. 

' ■—'■"'Ss 304 and 325— intention ’^ — 
j Attack by sereml persons— Doubt as to icho 
struck the fatal blow— Culpable homicide — 
Offence if cmnmiited. 

Where several persons attack one, and tha 
evidence is doubtful as to which of the 
assailants struck the blow, which caused the 
death of the man attacked, the accused could 
not be guilty under S 304, I. P. C. of culpable 
homicide but of having caused grievous hurt 
under S. 324 because it was not the comrnon 
iniention of all of them to causa death. 29 All. 
232 foil. {Banner ji, J ) CBANDAN Singh v 
Emperor 

40 Ail. 103=46 A. h J. 11=43 I. C. 438= 
19 Cr. h. J ISO. 

— Ss. 304 A, 325. 336, 337 and 338— 

/'^ausing death by rash and fiegligent act 

; Biohng — Grievous hurt, 

S. 304 A. I.'P. C. must be read along with 
Ss, 338* 3S7 and 33S and all these sections are 



S63 , 

PEN4L CODE, S 324. 

confined in tbeir operation to acts dona with- 
out any criminal intent, apart from the rash 
ness or negligence which is their essential 
ingredient. 

The accused who were five in number 
attacked the complainants with lathis. In the 
course of the afiray severe injuries were in- 
flicted and snfleted by both sides. On the side 
of the complainants there was a girl of tender 
years who was sitting very close to her father 
and she received a severe blow on the head 
which subsequently resulted in her death. 
The accused, in addition to being convict- 
ed o{ an oflence punishable under S. 147- and 
323 I P 0. were also convicted of an oflence 
under S. SOt A, the sentences to run concur- 
rently 

Held, that the oflenee of which the accused 
was guilty was not that of causing death by a 
rash or negligent act but of voluntarily causing 
grievous hurt. {FiggoU, J.) KUEB u. Empeeor. 

16 A. E* J. 615 
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Ss 324 and 333 — Escape from lawful 
custody-- Arrest u^tder warrant not signed by 
anybody^ siich escape illegal — Unnecessary 
mri whether fustifidble. 

Where T was convicted of the offence of 
escapinft from lawful custody, the arrest 
iavine been effected by a constable on a 
warrant which was not signed by the magis- 
trate issuing it, and made over "to the Thana 
oflBoar on an order purporting to be made by 
the Dt. Superintendent of Police, and was not 
sign^ by anybody ; 

thitt the warrant was defective and 
that the warrant itself was not sufficient 
authority for the arrest inasmuch as there 
was no evidence that the constable had reason 
to believe that the j^son to be arrested had 
comniitted a cognisable offence. As the ' 
constable jested under the Cover of the 
warrant which was bad in law, the escape was 
noc illegal. 

As to others who in effecting the accused’s 
rescue caused unnecessary hurt to the cons- 
table their convictions were altered from S. 
858 to 3, 323 I. P. C. {Bae and Jwala^rasad, 
JJ,) MOUSI DAIi V. EMPEEOR. 

an.. ™ (1918) Pat 28S. i 

6 Pat. L. W. 228=:4S I C. 340. 

= 19 Cr. L i. 1000. 

— ^ Ss. 328 and 304— Daath— Attack by 

aeverab persons — Doubt as to who struck the 
^taJ blow^ , Offence o£ grtTious hurt and not 
of culpable bonuoide. See. BEmh Com 
8^, 801 and 325. 16 A. L. J. ll’. 

828, 323 and 32B~mbery ~ 

hurt-- Separate charge against mch cf 
decked without ■tpeeification of commcn 
&^fd—Off€nce^r, F Code B Liability 

p/v ■; ■■ 


PENAL CODE, S. 326, 

Accused N'os. 1, 2 and S were charged with 
having entered the complainant s house, and 
The right ear was cut 
ofi with the earring and the left ear was tom. 

Where accused were charged separately with 
having entered complainant’s house and out off 
his ears and removed his earrings and ihere 
was no specification of a common intention to 
inflict grievous hurt Held, that as the 
identificaticn of the person who inflicted the 
grievous injury was not made out, and as there 
was an absence of common intent, the convic- 
tion under S. 325 was bad, for which must be 
substituted convictions under S. 323 

An order under 106 of the Cr. p. Code is 
not illegal even though there is technically no 
breach of the public ^eace by the accused. 

A person who enters on another’s premises 
and uses violence to him and deprives him of 
his property commits a breach of the peace 

expression. 

{Oldfield, J.) Savabajulu Nayudu, in re 

37 I. C. 445 =19 Cr. L. J. 929. 

S. ZZH— Elements of, offence under. 

S. S30 ofthe I. P. C. contemplates that 
there must be immediate conneccion between 
the assault and the restoration of property 
that 13 to say. that intention ofthe person 
causing the assault must be proved to be to 
obtain from the person assiulted confession of 
the restoration of the stolen property, and 
there must be no reasonable ground for 
exp aining the assault otherwise than upon 

a7id TJwrnwill, JJ.) 
SATTA DEVA bWAMi v. EMPEROU 

^ 5 Pat ii W 109= 

46 I C. 525=19 Cr L. J. 749, 

332 and 323— In the discharge of 
his duty as 8ueh public servant memingoL 
order of Magistrate under S, 144, Cr. P. Code 
forbidding pragwals to carry -lathis— Order 
ceasing to have operation hy «xpiry of time— 
Conviction under S. 332 :-IlIegal- Simple 
hurt See{ldl() DIG COT. 982 ; Madho u 
emperor. 40 All. 28=15 A L J 813= 
42I.C 917=19 Cr. L. J. 8. 

S or negligent azi—Licens. 

sed Lab driver asked to wear spectacles at tJie 
tzme of driving— Driving a motor car mthout 
uWig speciacleJs, 

The accused, a taxi cab driver, was lioensedr 
to drive but owing to his defective eya-stght 
.was asked ^ to wear spectacles at the timeof .. 
j dnvmg. One night, whilst he was drivinir “ 
j v,Mtbo!ifc speotacles, liis car collided with an. 

I other ; hut it appeared that he was nod to be 
[ blamed for the accident. The medical evidence 
I snowed that the defect in the eye sight of the 
j ancused was not very much and that it would 
\a with.his efficiency as 
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PENAL CODE, S. 341. 


t PENAL dOM, S. 372. 


Held, that the accused had committed uo I 
offence under S. 336, I. P. C. inasmuch as it i 
was not made out that if he drove his car ' 
without wearing spectacles he would ba acting 
so rashly or negligently aa to endanger human 
life or the personal safety of others [Skoh 
a^id Murie^>i, JJ) EMPEROS v. ABAS "ilIRZA, 
42 Bora 356^20 Bom. L. R. 376=43 I. C. 506 
=19 Cr. L J. 393. 


and that fact that she was over 16 strength' 
aned tha belief that she went off of her own 
accord and that consequently the accused 
could not be convicted under S. 363 of the 
Panai Code. (Broadioay. J,) .dlRZ.Ay. EMPEEOB, 
43 1 G.3S1=19 Cp, L. J. 1011. 

— g 3 _ 3 g 3 — Kidnapping- ‘Lawful 

guardiamhip^ what constitutes. 


S. Zil— Wrongful resirami^ Lease of ' 

G shop by one cchcumer— Locking oj the shop i 
by tne other co owner ^ if an cfjence. I 


The accused, one of the two joint owners of a 
shop, put her lock on the shop which was let 
out by the other joint owner without her con- 
sent. The tenant charged tha accused with 
the offence oi wucngful restraint in that he 
was prevented by the lock from entering into 
the tiiop. 

Held, that the accusad had committed on 
offence* inasmuch as she had afSsed her lock 
to a house of which she was the joint owner 
and the complainant was no tenant ^of hers. 
{Heaton and Shah,JJ) EMPEROr v BAI 
SamarTH. 20 Bora L R 106=44 I. C. 


463=19 Or. L. J. 331. 


S. 343 — Wrcngful cmifimnient — 

Brothel house --Prost itutes in the house — 
freedom of movement restricted* 

Accused No. 1 brought a woman, who was 
his kept mistress from Kolhapur and kept her 
with accused No. 2, a brothel house keeper | 
in Bombay, On previous occasions too be had ! 
supplied women to accused No. 2 to be used as ( 
prostitutes. The woman was made to live as a 
prostitute in the house, the entrance to which 
was guarded ; and a watch was kept over her 
movements. Occasionally she was allowed to 
go out under surveillance. 

Held, that both accused were guilty of 
wrongfully confining the woman, [Heaton and 
Bhaht JJ.) Emperor v, Bandu ebrahim 
42 Bom 181=20 Bom. L R 79=44 
I. C. 114=19 Cr.L, J, 258,>t 

S. 363— Conviction under, Validity — 

Execution of illegal warrant. See OR. P. C. 
S. 76. (ISIS) Pat. 48. 

— 363 ^ 335 ggg — 'Kidnapping girl 

over 16 years of age-' Delay in jnahlng report, 
effect of. 

When the accused were charged under S. 
36 I. F G. with having kidnapped st minor 
girl from the guardianship of her father and 
it appeared that the girl was over 16 at the 
time when : she disappeared and tiiat theie 
Was delay in making a report to the police. 

Held 4) .^hat the accused were not guilty of 
an offence' unoerBGSbB ot the Penal Code. 


A jat giri under 16 years of age was coming 
home when one of the accused came lo her and 
pursuaded her to accompany him. Her hair 
was cut and she was dressed in bey’ a cloths 
and she lived for s^me time with both the 
accused. After this both the accused were 
taking away the girl when they were discovered 
by the chowkidar. She was crying and told the 
cho.vkidar fhat she was a girl and not a boy. 

Held, that the a-ccused were guilty of the 
offence of abduction having removed the girl 
from tha lawful guardianship of her father 
without her consent. 6 Bom. E. B. 786. foil. 
[Kno^, J.) Har Kesh V, Emperor. 

40 All. 507=16 A. L. J. 443= 
45 I. C. 837=19 Cr. >L. J. 645. 

* — -“Ss. 366, 360 and 20— Kidnapping a 

girl out of British Lidia— Consent of the girl—" 
Girl of 15 years of age. 

A person kidnapping a girl of fifteen years of 
age out of British India with her consent, for 
the purpose of seducing her to illicit inter- 
course, is not guilty of an offence under 6. 366 
I P.C. iSmh and Marten, JJ.) EMPEROR v* 
Haeibeai Dada. 

42 Bom. 391=20 Bom. L. R. 372= 
43 I. C, 306=19 Cr. L. J. 602. 

— — — S. 366 — Married woman — Abduction 
of— Offence. 

S. 366, I. P. C , applies to the case of an 
abduction of a married woman, The word 
‘ marry’ in that section has the same 
meaning as the same words in S. 191 and 
means the going through a form of marriage, 
whether the marriage should prove in fact 
legal and valid or illegal and invalid, (Chitiy 
mid ILcJmrdsmi, J /.) Taker Khan v Em* 
PEROR. 43 Cal. 641=22 C. W. N„ 696= 
27 C. L. J. 436=45 L C. 638=16 Or. L, J. 640. 

— S^, 370 Buying, aelling or disposing 
of a person as a slave-Slave in B. 370 meaning 
of—lnatrumant disposing of a certain person 
his heirs and their— services — Surround- 
ing circumatanoes to be taken into account in 
judging of the nature of the transaction and 
intention of the parties. Sec (.1917) DIG. COL. 
964 ; KOROTH AIAMMAD In re. 

41 Mad. 334=33 M. L. J. 430= 
22 H. L. T. 262=(1&17} M. Vi. N 894= 

6 L. W. 6G^}=42 1. 6. 977^ 
19 Cr. L. J 17. 


(2), that the extraordinary delay in making j 

vthe infetrseatibn report was very euspioioas 


55 


— 372, and-37$—Ksscntmis of offence 

w 6ecHoti5^Makift0 ovef possession 
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oj winsr girl uude" a. cult:, hire or other 
sifnildT arrangeriieni 7iec€ssaTy, 

To conatifcuto the oifecce under Ss. 372 
and 373, it is necessary that there shonld be 
a making over of possession of the minor ^ir! 
either by sale or hire or by a similar arrang- 
ment wherewith the help of the 1st accusS 
the mother of the minor girl, the second 
accused performed the kanyankam ceremony 
— which has the efiect of an arrangement by 
which a person has assual intercourse with 
a girl who bad just attained puberty for three ; 
days— the accused was not guilty of the I 
-offences under Bs. 372 and 373 I. p. C. o I 
(ISII) 2 M \V. N. 479 foil. {Ahdur Bahiffi nnd : 
Oldfield, JJ.) THE Public Pbosscutob v. | 
Mubdila Hutyalu. 

33 M. L J 167^24 M L. T. 77= ! 

(1S18) M. W. N 43§=SL. W. 253:i= - 
57 I. C.86S^19Cr. L. J. 963. 


— « gg 37g 511— Attempt to commit 

rape conviction of b^y of 12 years— Validity 
See (1917) BIG. COB. 965 ; EHPEEOB v. NQA 
Tvil Eaing. 11 Bur L. T. 135=^42 L C. 175 

— S. ZH-^’Ram’-Death oJ ccmplainant 
^Offence of rape— Inference oj gttili. 

An inference adverse to she accused in a 
case of rape, should not be drawn from the 
feet that the complainant was very much 
ashamed and even csommitted suicide owing to 
the shame brought on her. The fact of tho 
oimphiiD ant’s suicide should not be taken into 
•onsideratioa m ^ssing sentence in case of 
rape because that is neither the natural nor 
Ordinary nor probable consequence of the 
^used’s act, {MautigKin, J.) Kga San Pd 
Empbsoe. 

431. C 413=19 Cr. L. J. 153. , 

i 

fence mitder — '^■redibilitu cj i 
person m wkmn off mm is alleged to have been \ 
committed— Bloodsiains on chthi,s of accused— ' 
Cf. P, Oede, S. 439 — rt^vision, ’ 

^ a charge of an offence under S. 377 I. P. - 
C* it is as a rule unsafe to convict on the un 
corroborated testimony of the person on whom 
the offence is said to have been committed un- 
less for any reasons that testimony is entitled 
^ special weight. (Uariineau, /.) Ganpat v 
Bmperoe. 73 P. L, B. 1918= 

88 P. W. R. (Cr.) 1918=47 1 C. 570 
— 19 Cn.L. J. 94b. 

7— Ss. 379 aud 498— Fusband-Com- 
plaint of theft— Conviction for offence under 
S. 498. legality-Cr. p 0, S. 199— Bfieofe. See 
Gr. P. 0. S. m, - 2 P. R, (Cr ) i9is. 


; PSMB CODE, s. 3S3. 

a ceema for posses?ioB ag.Linst A and obtained 
actual possession of toe iand oq 20 - 9-1917 
Before the eseoutioa ot the deorea. A. erew 
paany but reaped it on 14 i2-:9l7„ 

Held bavji-g ^ trespasser on 

tne land at cne time the paddy was grown, he 
had DO right to go upon fcha land af cor the com- 
plainant had obtained possession a^nd removed 
the P^ndy. Consequently when the paddy was 
cut A had no right to remove it and there was 
DO bona f ide dispute, [Sanderson, Q. J. and 
Beac^icroft, J,) ABINASH CHANDRA SAREAR 
V. Emperor. 28 c l, j 120= 

43 I. C. 678=20 Cr. L. J. 38. 

“)Ss. 370 and 403— Theft-* Crl. mis- 
appropriation— Bullocks following cow - Pos- 
session. See (19X7) DIG. COL. 966; KGa SHWE 
^AN 'c. Emperor. 10 l T. 26t= 

38 I. C 332. 

7 7"^* of crop bp 

order of accused— Offence. 

Where a crop was dishonestly cut and re- 
moved by the order of tho accused, ha himself 
being present 2 

Beld, that the accused was guilty of an 
; ofienos under S. 379 of the Pena! Code. (Jwola 
j Prasad, J.) BHAWANI SAHU v. Peesi mashi 
' CHEISTIAN. 43 I c 40 

! 19 Cr. L. J. 116. 

( 

; ~ 379 -Theft— RemoTal of property 

asserting bona jidi claim of right. 3e/. { 1917) ' 
I CiG. Col. 967 ; Lakanaw V. esipeboe 
10 Bur. Jh. T. 166=11916) 2 U. B. R. 124= 

38 I C. 391. 

77 ; — ExpJn. I-Thji-Landlord 

c^za temnt—Land m the possession of ’tenant— 
Trees helongi^ig to landlord— Possession for 
'payment of compensation to landlord if tamnt 
cut ine trees— Removal of trees, if offence, 

^ Whore by the terms of the kabuUyafe it was 
j prodded that if tbe tenant cut any trees, he 
j would pay to the landlord compensation at a 
certain rate, and it was found that the tenant 
mala fide cut some trees in order tc injure the 
landlord : j u 

Held, that although the tenant was in the 
possession of the land he committed theft by 
severing the trees from the ground, as they 
ware in the possession of the landlord. [Caspers 
and BharfvMm, JJ.) ABDUL ALI Eakie tJ 
IMBTABI EaKIS. 27 C. L. J. 228= 

44 I. C. 350=19 Cr. Jb/d. 334. 


“T Bona ffde dispute 
h 'Trespasser' greneinp paddp-’—Possessioti^ given to 
emriplainant decree of court— Snbsequmit 

f^emcpal of paddp^ whether onimmts to, 

A/went into possession of- -the disnuted 

; pbllmed:; 


und-er^ 


Sr 385 and U- Offence 
BssmaMals-of—- Injury , meaning of . 

The accused, stopped the complainant, 
cooly, whom he suspected of smuggling 
arrack^ from the Nizam's DomimoQB into the 
grjtrah Territory on;the .way, took ' and kept 
.nielmuor jar Icr vbe night and threfttened to 
m^ttec to he 
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PENAL CODE. S. 390. ; EEML CODE, S. ill. 


gomefehing. He was charged with wrongful j can be imputed to him simglj because he hag 
restraint throat to do injury, to commit 1 retained certain documents in his custody, 
extortion and causing simple hurt and sen- [Jivala Prcsc>i. J Ram BYAS HAI v. 
tenced to a dna of Rs, IOC for all the cfiences, j EmpBEOR. <§7 i. C. 357^19 C3?. L. J. 9$3. 


Held, that the conviction under S. 335 was 1 
bad, there being no fear of any injury within 
the meaning of S. 44, I, P.C,, and the aacu^^ed j 
only threatened to do what he was bound by I 
law to do and that the conviction under 3. j 
34X was bad. as there was no physic.ii re- ; 
straint of complainant’s person. | 

For the purpose of S. 335. IP. C , it is j 
neceFsary that the accused should have put j 
some person in fear of injury in order to ! 
extort some property from him. ‘Injury’ [ 
includes only such barm as may be caused j 
illegally to a person’s mind, body, reputation 1 
or property (Spencer ^ J) In re ManteiI 

Pargada Mattapalli Haeasimha Rao, / 
541. C. 973=19 Cr. L. J. 445. \ 


— — S. 403 — Criminal breach of irust'^ 
MireiMc property aitacJied in execution of 
decree -Property entrusted ic accused— -Non-’ 
praductwn at time of sale^ 

Where the accused were entrusted by a 
Court o^cer with certain moveable property 
attached in execution of a decree, but at the 
time of sale they did not produce the property 
and evaded the service of notice, held that they 
could not be guilty of criminal breach of trust 
inasmuch as they did not misappropriate the 
property or convert it to their own use or dis- 
pose of it in any manner contrary to the terms 
of the trust. [Barerji, J ) HaENAM 3INGH 
y. hiMPSROR. 16 k L J. 600= 

47I.G. 375=19 Cr, L. J. 975. 


S. 390— Robbery — Essentials of the 

offence — Theft accompanied by violence so as 
to avoid capture. See (J917) DIG, COL. 967 ; 
NGA POTHET V, EMPEROB. 42 I. C 987= 

19 Cr. L. J 27 

— — S. 402— Prop I ration for dacoity — 

Offence See (1917) DIG COL. 968; EMPEROR 
t;. KHUSHI Ram. 42 1. C. 1€03= 

19 Cr. L. J. 43. 

" S, riminal misappropriation — 

Dkhonost detention of property-- Wrongful 
gain or loss, 

A letter was addressed to A who received and 
read it and then threw it on a table at which 
he and the accused were seated The accused 
apparently pioljed up the letter and it W'as pro- 
duced from bis custody in courtin a proceeding 
between A and his wife for judicial separation. 
The Court refused to receive it and returned 
it to the accused. It was contended that the 
letter was “property ” of A which the accused 
had misappropriated : Held, that the 

essential ingredient for tha offence of criminal 
misappropriation being proof of disappropri- 
ation or conversion to the use of the accused, 
the offence was not made cut. 

Whether the letter the subject of 
the charge was, mzder the circumstances, 
“property” at all. (Knox, J,) ASHBEY CDArke 
^AR&IS i\ EMPEROR. 40 Ml 119= 

16 A. L- J. 12=43 LC '590= 
19 Cr. 1 . a. 174 

— “ 8^ 403 — Onmlnal ntisappropriaiibn— 

Essentials oftheoffenee-^Diahoncst 'motive — . 
Oteri acts, if nece^s^ary* ’ 

The chief element for a oonviotion under S. 
itOS; I, P O , ie the dishonest misappropriation 
of the property or conversion to ohe^s own use. 

; ;ln theVabsence of any overt act oh the part 
irthC addused no inference, df dishonest motive 


— *S. 405 — Criminal breach of trust--* 
Necessary elements to constitute offence. 

The complainant owned money to the accused 
on a mortgnga bond and on a certain day went 
to their house and paid the amount settled as 
due in full satisfaction of the bond. An 
endorsement of payment was made on tke back 
of the bond by one of the witnesses for the 
prosecution and the accused went inside their 
house with the bond and tbe money and return- 
ed the bond, but the]r- did not come back that 
day and afterwards denied the receipt of the 
money ; Held, that on the facts there waa no 
trust which would bring the case within the 
terms of 3. 406 I p. G. [Chitty and Smither, 
JJ ) Golam Hussain v. emperor. 

22 C. W. N. 1005. 

S. kOZ—Emheezlement as servant or 

clerk — Elcfncnts of the offences. 

lender an agreement with the Railway 
Company a station master employed K as a 
marksman and also allowed him to write the 
registers. On tbe station master taking leave 
he was succeeded by R. D. and he allowed K, 
to receive cash payments and enter them in 
the cash registers. The Railway Company 
did not sanction, nor were they aware of this 
state of things. The charge against E was 
that iiedemaaded an over-charge of Rs. 6-10-0 
and ap^prcpiiated it. 

j Held, that no offences under S. 408 I. P. G# 
was committed in respect of Rs. 5-10-0 the 
money overcharged not belonging to the 
Railway Company, (they having repudiated 
the demand) and it not being entrusted to K, 
who was neither their clerk nor servant. 
{Knox^ J,) KARIM UU-Dtn y, Emperoe, 

40 an. 565=16 a. h. 4 . 596= 
47 I. C. 367=19 Cr, i. J. 967. 

S.,411^0ffence under— Lapse of time 
after theft— No bat to conviction. See ETI- 
D^NCB act, S. 114, IDLN (a), 43. I. C. 605. 
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PSITAt, CODE, S. 530. 


'S il 1 — ' p^Or^Cytu — 

Pos^rsjio-' r.fi ?• .^ov: c V7 - f 

pfesurnpiivn of f-V v. jf ^ 

Where m a case UDdi-r S. -Ill, I p C the 
stcleii property \Yas found in the poasessbn 
of the accused more than three months after 
the theft. 

^ Held that ha\-ing regard to the length of 
time there was no presumption that the 
accused knew or had reason to believe the 
property to be stolen. {CMtty and S-mitucr, 
JJ.) JOEENULLAH BEPAEI 7J. EaIPEEOR. 

22 C. W. K. §97=46 1. G. 15^= 
19 Cr. L J. 702. 

~Ss. 415, and 417 — Olxeafhi^ ^ DeceMioH' 
-^Danw.ge or harm tn the inirA or repvtaifv,. 

The petitioner proposed to the father of a 
gid for the hand of his daughter and obtained 
his consent and was admitted into his house. 
Subsequently information was received by the 
father that the petitioner was a ‘niarriei man; 
this the pafitioner admittadto be true Short^ 
ly after the daughter who was maior left the 
parent’s protection of her own accord and I 
went to the petitioner- On the complaint of* 
the parents the petitioner was convicted of | 
cheating under S, 417 I, ?, C. ’ 


' 426— Criminal trespass — Annoy. 

luoe- ‘Natural consequences cl act cf accused 
, —Inrectmn might be inferred -Intention to 
, annoy — Positlvs proof -Unnecessary. See 

vi9U} Dig Col. 97 1 ; somadurai Muda- 
' LIAS V. EmpEror 9 Gr L. R . 196= 

43 I. C. 403=19 Cr L. J. 117. 

; S, 426— Mischief— Situm tree stmd- 

I mg ^ on occupancy holding of tenant— Tenant 
j cutting there under a claim of right whether 
I ccnatitutes mischief- Sec B. T ACT, S. 23, 

I 5 Pat L W. 115. 

I 

I "T"" ’S. 426 — MischUf — Ttma%-t m posses- 

I sicn of lafid as tetiurc’ holder cutting off the 
oraii^h of a Bona fide disputa as tn 

title to thie irees— No offeree— B T Act, S- 23. 

The accused cut the branch of a bar tree 
standing on a plot of land in respect of which 
he was recorded as Gair Ma.urncr Malgvmr In 
the Record of -rights. 

Beld: that he having the status oi a tenant 
in the nature of a tenure- holder was entitled 
to cut the tree standing on his land and the 
onus of proving that he was precluded by 
custom from cutting trees was upon the 
landlord. 


Held^ that the facts did not bring the oase 
within. 8.417 read with S 415 I, P. 0. 

That looking at the natural result of the 
deception that haa been undoubtedly practised 
and that only, between the date the father 
gaivehis consent and the date when it became 
imown to him that the petitioner was a mar-, 
ried man, an(J on the facts and the oircum^ 
stances of the case it oould not be said that 
any dai^ge or ham was done to the mind or 
reputation of the parents and consequently the 
charge failed. (Snndersott, CJ. and Beachcroft, 

J ,) Sergeant Milton t). Sherman. 

22 C. W. N. 1^01=28 C. L. J 485= 
46 I. C. 701=19 Cr L J 781. 

* — ^Ss- 41S and i^f^—Clieating—Disposv.ig 

of woman by misreprssvniaticn as to the status. \ 


if the tree was planted by the accused, he 
had every right to cut it 

it not having been shown or found that the 
utility or value of the trees was diminished by 
reason or the branch having been cut, convic^ 
tion under 8. 426 of the I. P. 0. could not be 
sustained 

There having been bona ndo dispute between 
the parties as to right to the trees, the crimi- 
cal court ought not to have t a. ken cognisance of 
the case. Where parties are trying t& assert 
their right over the trees in the village anc to 
drive the opposite party to the civil court, the 
criminal court should be careful in giving any 
advantage to any of the parties over his adver- 
.sary. Uhaala Prasad^ J ) SARD a R SINGH v 
Emperor. 4Pf.t L W. 291=44 I. c 451= 
19 Cr L. J 339. 


A person who by representing a woman t 
be a Jat widow, when she is really a sweepe 
whose husband is alive induces another, to pi- 
Bs. 800 to him commits the ofience of cheat 
sng under S, 416 of I P. C. (Batiigan, G.J. am 
SeaU-SwMh, J.) Emperob v. Jhanda Singh 
6:p.R. (Cr) 1918=61 P L R 1918= 
16 P. W. R. (Cr.) 1918=44 I. C 351= 
19 Cr. h. J. 335 

^SO-Cheating-Burden of ptooi 
(1917) Dig. GOL. 970 ; KhaIRATI u 
EMPEBOR, 15 a L. J. 8G7= 

42 I. C. 1005=19 C?. I4, J. 45 


~ ff Sfi, 420 489 A— Ch^atiog — Pr( 

ruse ^qf GOuhterf siting coin and ohtainln 
_ieqney.:;te GOH.'970. MSSB 

V, ^ 10 255^58 I, C. 74^ 


j S. Mischief — Wrongful diver slcoi 

of ivaicr from irrigation, chaiinel- Diverted 
water not allowed to run waste, hut used for 
agricultural prurposes-^Water stored for being 
used by otJier persofis, diversion of— Offence, 

“nie accused entered on the lands of the com- 
plainant and cut three bunds which had been 
erected in a channel that ran through the com- 
plainant’s land with the result that the water 
in that channel ran down another channel off 
the complainant’s lands lower dr.wn. The 
accused was^ convicted of an offence under. 
S. 430j I P. G. and the conviction was up- 
.held. On appeal. It was contended for .the 
accused in revision that no offence had been 
committed by him, first because the . water 
diverted by the accused "^.had been 'used' for 
agneialteed purposes and not; allowed to run 
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PENAL CODE, S. 551. , PEIAL COM, S. 5S6. 

to wasta aud secondly because the com plain ant; I intimidate, insn't or per-;on in possea- 

himself had intended net to use the v^ater fcr si'^n — A.;tifan o&eoee. S-v (»917; DIG. Cc^L. 
his own field but tn-^reh^ to soli the u^e of it ' ■ VULGAPPA y BHSEA’'A R.-AO 

to other parsons though the latter might ase 1-Ie.d. ISA— 3d M. L J. 729— (1913) 


it for agricnltural pu- poses. Hold, o^errnling 
both the contentions, that the conviction was 
legal . 

There is no warrant for assuming that S. 
430 of the Penal Code was intended only to pen- 
alise the waste of water and not of the depri- 
vation of a person having the right to nse it. 1 
Weir. 507 dist.: I Mad. 26?: (1911) 2 M W. 
N. 349:35 0 437 Ref {Ahdur and 

Napier, JJ.) Cetpambaram Pillat v 
Muhamatag kh\n sahib. 

3$M, L 3 20S=23 h T. 2^8 = 
M I G 530-lS Giv L. J. 350, 

S. 441 —Criminal tresp^.s^ -Building 

on another’s land. See {1917) DlG. COL 972 ; 

Emperor GHAS7. 39 All 722= 

15 A. L. J. 793=42 I.G 1(03^ 
L. J. 45. 

- - ■ Qg 5,07 51 -'Iri'vina! tr^n- 

pass — IrJeuiirn fo CfivlEry — Gon?- 

plaint by If P Cade S 

199, effect of —-Intention and altsmpi. di^'tinc' 
lion behoeen 

Where the object of a tre^^pass is to commit- 
an ofience. such offence must be possible on 
the part of the pe son to be convicted of the 
trespass. 

An intention to commit an offence punisha- 
ble with imprisonment is not the same thing 
aa^an attempt to commit such an oSence. It 
exists before tbe attempt is begun. A mere 
intent ^ia not by itself an ofience ; therefore 
where it is used as essential to bring a parti 
oular act within the category of c^'rninal 
o^ence, and proof has been given that such an 
act accompanied by such an intent has been 
committed. the oSence is complete even though 
the further act intended may not have been 
committed or even attempted, 

Where a person trespasses with intent to 
. commit adult-ery the complaint of the husband 
is not necessary for proceedings in respect of 
house trespass to commit adultery. {Sianyon, 
A. I, a.) emperor z) DHANTUA I ODHl 

47 1,0. 77=49 Cr L. J.SSl. 

S 541— Criminal trespass— Trial and 

. conviction for o^ence by first Court— Reversal 
of' by appellate courr solely on the ground 
thaithe matter was of a civil nature— Impro- 
priety of. 8e& Or, P. Code, S- 439 

27^. L J. 226. 

— Possession— Actual possession 

; or formal pos''^ession delivered by Court. Bee 
Penal CODE, S. 447. ^ a. SOl. 

r— Sg 551 and 553— TrespassilDy person 
■ ,- 7 \^th- knowledge that his act is likely to cause 
a; anhdy'ance or insult without any intent to 


M W. H. 81=0 L. W. 794=3:43 I. C 67S 
=19 Cr. I J 162 (P B ) 

S.557— GnmmaZ irespa^S'Intcntion to 

commit ‘-^ffcyicct annoy or intimidate —No mala 
f idee— Conviction hod 

A .2'emindar brought a suit in the Revenue 
Court for the eje tment of certain persons 
from a certain holding on the ground that they 
were non-occupancy tenants The suit was 
decreed and formal possession of the holding 
was given to the Zemindar The tenants who 
coDteLded that they were occupancy tenants 
j preferred an tppeal and during the pendency 
I of the appeal entered on the land ard tried to 
! plough it. The Appellate Court subsequently 
j set aside the order for ejectment, holding that 
one of tbe accused was an cccup.^ncy tenant. 

I Held that the conviction of the accused under 
I s. 147, I P. G was illegil imv-much as there 
1 was no mala 6das on tde part of the accused 
j and they entered on tbe land in the belief that 
! it formed pact of their occupMicy tenancy and 
consequentiy they dici ii..t intend to commit an 
ofienc • or to intimidite, insult or annoy the 
Zeniad.ir. 

Semhk — Whether the possession mentioned 
in S. 441 of tne Penal Code means actual pos- 
session delivered by a Court {Banerjit !>) 

[ bbagwan Din Emperor 
I 13 A L. I. 501=56 I. C 160= 

19 Cr 1. J 704. 

S 557— Trespass— Posses, viofi neces' 

sary >o he determined. 

For a conviction under S 417 I P, C. the 
finding on the pomt as to who was in posses- 
sion oi the land in dispute is necessary. 

Where a person enters upon land, not with 
the object of intimidating, annoying or 
insulting the oon plainant.-but in hina Jide 
asse tinn of hie own right to remain on the 
land till he is ejected therefrom in accordance, 
with IjjWj be is not guilty of an ofience under 
S.’447 of the Code Imam. J.) Jagan DRBEY 
V. Emperor. 46 I. G 677=19 Cr. L. J. 629. 

S. 558 — CriminG Trespass. See 

(1917) DIG. COL. ‘^78: BHIKAM SINGH v. 
Emperor. 16 A. L, J. 803=52 I. C. It06= 

49 Cr. li. J 56. 

— Ss- 556 and 551 * — LurJeing house 
trespass by night— Intention — Inference from 
facts —Burden of proof. 

Per Piggot, J. — Where the evidence shows 
-that.a man has been found lurking at night 
inside the house of another person, a perfect 
stranger lo him . or a person in whose hohse ha 
has no apparent business, the prosecution will 
be entitled to ask the coort to infer from these 
facts that 'there was a guilty intention on the 
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PENfiL CODE^ S 463. 

patfe of the ac?ii8ed sufne'A^t to orijg ms 
action Y,it;*G tha nurview of 3. of ohs ; 

I. P. C. :>i. 39l'vnd 5^ Gt.1 99^ raf. ' 

In de d'n^ V 7 ith cages of th's 'lurking j 
hoQse-treb'pa.^s}, 'Wagiatrates should ac t over - i 
look the esibtence of 3 50i* of fcbe Indian ■ 

Penal Code when they are considering the ! 
allagat'OD on the part of the prosecution that i 
the entry by the accused in the preen ses in j 
question must prasuinibiy have been with in- , 
tent to commit some offence ; w-hen, however, j 
the accused pleads and esfcahhshes. aitner by j 
direct evidence or by way of reasonable iafsr- i 
enc6 from pioved facts, t*hat ne had sonie j 
specific intention in entering the house, and 
that the intention in question was neither to 
commit an offaoce cor to intimidatte, insait or 
annoy any person in possession of the house 
than the provisions of 3. lOd of the Evidence 
j^ct should be referred to 

Where again, an accused person has forcibly 
or clandestinely entered a house which he 
knew to have been definitely closed and barred j 
against him by ehe owner thereof, in that 
case the court may find that the intention to 
inaalt or aonoy under such oircumstauoes, 
was so clearly inherent in the acts of the 
accused as to form an essential part of the 
purpose with which the euury into the house 
was effected. 

Par Walsh f J".— If there is an invitation (to 
enter a bouse) combined with an intencion (on 
the part of the accused) tD preserve strict se- 
crecy, then iz is difiSoult to say that theca is 
3»ny intention to annoy a third person, but 
:if that third person has espressly prohibited 
the accused then his act becomes a direct defi- 
ance to an express order and an intention to 
annoy the author of the order may be inferred 
from it- 

A person was found inside the house of 
another at night and he pleaded in defence, 
first, that be had entered the house at the re- 
quest of one of the inmaics and secondly, that 
he had no intention ol insulting or annoying 
the complainant. It was found that he had 
taken the precat^ticn of keeping his presence in 
the house enrirsly semet fro^i the .owner there, j 
of, and it was not found that he was forbidden ' 
to enter the house by the owner, hald, that ’ 
the conviction of the accused without enquiry ! 
into the truth or otherwise of the defenoe set i 
up was bad in law. (Piagoi and I^^a2s7i, JJ ) j 
Ohhckte Lad v, Empsbok. ! 

40 Ail, 221^-16 A. L. d 133=441. C 33= 
49 Cl*. li J. 243. 

T— — — Ss 463, 464. 467 and 

necessorj to /^rev^ offences of — Onus if any 
m amesed in case af lorgerh-^Oriinmal case- 
of .prosecidhiv in, ^ - ^ 

' only Issue is whether 

the hand note in qh^^bn fis forged b?* not/ the' 
In % i^tabh^ :> this issue . ’ 


30DE. s, m. 

masE give eonclusive avidencs to establish 
tbat; rhi J-‘cament is a falsa d cutnent Tvichin 
L-oe -ziearking of 3. and fU’-ther that it 
vvas forged by the accused with one of the 
’.nteuts, mautioned in .3 of tba I. P. G. 

it is wrong to hold that in cases where the 
prosecut/O'U can give negative proof only to 
establish prima facie case ic ig for the de* 
fence to prove affirmatively that document 
m question was really executed by the parson 
by whom it purports to have been executed. 

Tha defence has no obligation of any kind, 
and it is not for the defence in a charge of 
for gory to prove that the document was a 
genuine one. It is for- the prosecution to prove 
that the doouraent was a iorged one and that 
the accused did forge it. In the civil case no 
doubt it was incumbent on the plainiiff, now 
accused, to prove that tha document was a 
genuine one and as he failed to do so, the 
suit was rightly dismissed. But upon a 
criminal prosecution the table is turned and 
tha onus is upon the prosecution. 

Tile prosecution must place before the Court 
tha bast evidence available. (Atkinson and 
Jwala Prasad. Jj.) LUCHMI SiNSH v. EmPE- 
fiOB. (1918) Pat. 3 d=:44 I. C. 433= 

19 Cr. L. J. 344. 

— Ss. 464 foid i^l-Forgcry'-Inccmplete 
document -TJnauihxyrised ivtCTpolaiim before 
completion of document-- Redials to be m 
support of future bona fide claim— Incomplete 
document signed Inf some of the intended 
exechtanis if a valuable security —Penal OodCf 
Ss. 25 and 30. 

Per Oldfield < nd Phillips, J J r. — A document 
is ‘made” within S 464, I. P. C. even when 
soire OD^ of tba intended executants Sign it, 
AS the execution of it by them ie complete and 
the document would Ve binding on them, on 
the o! her intending executants affixing their 
.signAture. There is nothing in S. 464 L P. C. 
to require that a document should be legally 
affective and valid in order that its alteration 
can constitute the offence of making a false 
document. 

A dooumenfe conferring or creating rights is 
a valuable- security though all_ the intended 
executants have not signed it. Under S. 467 of 
I.P.O. the document must purport to be a 
valuable security end its /alidity or otherwise 
is immaterial. 

Pet Oldfield and Sndasa-a, Iyer, JJ.— Where 
alterations in a document are made by a person 
who believes in good faith that he might use^. 

' them to support a buna fide claim, such altera- . 
tinna cannot be said to have been made f raudn* 
'lently or dishonestly so as to constitute -the 
offence of forgery. , ' 

Per Sadasiva lye^, J.—A man cannot be con- 
viqted of forgery where his; intention in mak- 
ing a.lalso-docaihent secure BOine thing to. . 
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PENAL CODE, S. 598. 


which he is legally entitled or thinks bcna 
Jide that he is legally entitled 

A document incomplete oh its £;^ce neithsc 
is nor purports to i e a dccument creating or 
conferring right and cannot therefore be a 
valuable security and alterations or interpoln.- 
tions therein will not constitute the offence 
of forgery. (Oldfield, Sodasiva Iyer and 

pumps, Jt/.) Ramasami Iyer u Empercb. 

41 Wad. 589=53 1. C. 593= 
19Gr. L J 177. 

— S. 464 — -Fm'gery ^Inieniirn to def/‘avd 

absence of — Signi^ig plaint on another's behalf 
-^Noofjmice. 

The accused, a gomasta of one S. field a 
plaint on behalf of S. and verified the words 
“S, bakalam khas.” S accepted the plaint, gave 
evidence in support of it and obtained a decree 
on its basis. During the suit accused admit- 
ted that the plaint had been verified by him, 
but that he £ad authority irojn S. S did not 
deny this 

Held, that the accused was not guilty of for- 
gery inasmuch as he did not make the signa- 
ture of S. on the plaint disboneskiy or 
fraudulently. {Jwala Prasad, J,] Bam Sabup 
u. Emperor. 43 1. G, 828=19 Cr. l J. 236. 

S, 466 — Forgery— Essentials of — 

Offence — Dishcmst or fraudulent intention 
essential— Misdireciicn. 

Where in a case under S. 165, I P. C. , the 
charge against the accused was that by per- 
sonating MB the husband of one S he induced 
the Mahomedan Marriage Registrar to make 
an entry of the divorce of 8 by her husband 
to which entry he affirmed his thumb impres- 
.sion and the Sessions Judge charged the Jury 
as follows : If the person who put his thumb 
impression in the register as M ir .Baksha was 
not really Mir Baksba it is clear that he made 
a false document within the meaning of S. 464 
and that ,his intention was that fraud should, 
be committed, also that injury should be 
caused to Mir Baksha. He therefore commit- 
ted forgery.*’ 

HbZd, that the Sessions Judge misdirected 
the jury in not having left it to the ]Uxy to 
say whether on the evidence they found that 
the intention of the accused was dishonest or 
fraudulent* 

The High Court did not eet aside the ver- 
dict holding that it was not erroueoas in spite 
, , of the misdirection. (Ohittp and Smither, jj.) * 
EMPBRGB ti. NAIMADDX. 22 G W K. 572 
=46 I C. 841=10 Cp. L. J. 649. 

^ 467:- Valuable security- Incomplete 
document'— Alterations in> if an ofienoe. See, 
PENAL OOIM, SS. 464 AND 467, 43 I. C. 6S3 

; - , 471 - User of jcrged\:docunmi$^ j 

docupieni mth 


The filing of iorged documents with a plaint 
is user of them within 3 471 I P. C. (Roe and 
Inio^n.. JJ.) IDU JOLAHA v. EMPHBOB 

3 Pat. L. J 386—46 I u. 293= 

19 Cr L. J. 7C9. 

gg 489 and 4S2 — ^alse Trade 
dfayk — Intent to defrauds essential. 

According to an agreamect betwaon different 
Oil Companies it was settled that one Company 
could use the tins of another Company, 

I provided the Company so using the tins put on 
the cap a distinctive mark shov/ing that the 
ofi was not the manufacture of the Company 
whose tins were being used. In pursuance of 
this agreement- the B. O. Co., could use the 
I tins of S. O. Co . by putting on the cap the 
word “Victoria.” The accused sold eight tins 
of f' erosene Oil but only two of the tins had 
the word ‘‘Victoria” on the tin caps and the 
other six had plain tin caps. At the time of 
selling, be had told the purchaser that the 
tins contained* oil of the B. 0 Co., and the 
price agreed upon was the price of the 
B. O Co., as prevailing in the mirkefe Held 
that although the accused was guilty of usmg 
a false -trade mark, so far as the six tins with 
I plain caps v^ere concerned, yet (in the absence 
of a conspiracy bsEween the purchaser and the 
I accused) the accused could not be convicted, 
under 8 iS2 I, P. C. of using a false trade- 
mark, as he h'.id acted without intent to 
defraud. {Banerfi, J.) ABDBL RASHID v, 
EMPEROE. 16 a. L j 476= 

46 1, C, 402=19 Cr.L.J. 722. 

S. 488 — Essence of offence under. See 

(1917) DIG. COL. 973. IMEWA EaL y. EMPE- 
ROR. 

(1917) Pat. 363=3 Pat. L. J. 147= 

4 Pat. L. W, 359=44 1 C 41. 

1 =19 Cr. L. J. 249. 

[ — — Ss. 4S7_ and 498 — Enticing ortcay 

! mOfTted woman'^ Mention, essential. 

For a conviction under S. 498 I. P. C. there 
must be an intention that the woman should 
leave her husband’s control without any 
i definite intention that she should return to 
I hrm or an intention that she should remain 
' away indefintely. {Leslie Jones, J.) AEMAD v, 
EMPEKOR. 146 P. L. R. 1917= 

44 I. C. 969=19 Cr. L J. 441. 

S. i^Q—Entimig (may married woman 

*^Gomplaint of — Warrant for attendance of 
woman ^ enticed away--Jss%ie of— Legality— 
Oondition— Illegal ^ warrant— Security for 
zvauan's aitmdance if forfeited far non-attend^ 
Cr P. G., Bs. 90, dll. 

In a case, under S. 498, Penal Code, the try- 
ing Magistrate is competent to issue a warrant 
im-teadof issuing a. summons for the attend' 
anpG of the woman alleged to have been entic- 
ed away but in order to comply 'with the 
pEOVieiohfl of S. 90, Or. F.O/it ia necessary to 
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PEHAL CODE, S. 4SS. 

EQCord reasoHs lor issuing tb^ vi'arraiit ;n tiHe 
first instance and if the Ali^gistrare tails to do 
so the warrant must ba regicded as v/hcliy 
illegal. In such a case the bond given by the 
surety for the wcman’s attendance has no 
leg^r force and cannot be foneited if the 
woman does not apcear. {Rattioon, J ) B'^LA 
SiSGH V . Emperor. 

60 P. L R 1918 
=7. P. W. S. {Cr.J 19lS-=5A I. C. fc7l~ 
19 Gr. L S 443 

__ S igQ-^ErJicir.g m'jay ^narried ivoinan 

— Off^ice cf —Oog^niiiance —J urisd^icmn. 

A complaint under 3 4.}S, Penal I'oda, for 
detaining a married woman for tha purpose of 
illicit intercourse can be inquired into only in 
the District where such detention occurs. 

./ ) Jaswant Singh Emperor 
51 P. h, R 1£18 
::=S P. W. K. i'C'D) 1913=:44 i. G- bed. 

—19 Cr. L. J. m. 

p— — S. 493— Enticing away a married 
woman — Proof of mairiage— Evidence of 
oompiainant and his wife—Opinion -Evidence 
admiBsibiliiy of— Evidence Act. S. SO.Sri;. 19 i7 
DIG. COL. 975, .^YED MUNIfiU EMFBBOR. 

14 N. L R. 28==42 I G 750. 

« — S. 499 — Pefamation — Privilega— 

Statenjentfl con talced in w-ritien statement 
(19V7) Dig. tOL 975; SUBBAMANIA AIYAB 
V. THiaiMUDl mudaliar. 

11 Bur. L, T. I. €. 763. 

— — S. i^9^Exception 1 ~ Statevtie^it by 

wii^tessinjiidical proceed mrj -True ni/ncf— 
NoofJe^ice—‘Tritilege — Evidence Act, S- 102, 

A statement in order to come under the 
first esception to S, 199 of tha Penal Code 
must ba true in fact. 

If a statement mala by a witness in a 
judicial proceeding is a true fact and also 
relevant to the matter under investiganion, it 
is for the public good that it should be made. 
(Piggoti^J.) Kallu t; SlTAL. 

40 AIL 271= 
16 A. L. J. 201=43 1. C. 823= 
19Cr. L. 9 231. 

S.499 Excep.'S and B^Dejamaiiorv’^ 

InzpUc^tions in letter— Beck es^caciim. 

In a petition to the Forest authorities 
urging an enquiry into the conduct of a Village 
Munsif accused stated that the Villa-g© iluntif 
wag a very rich man and that he had gained 
over the Range Officer to his s de and bad 
been iUienfely gracing goats in the reserve • 

‘ H^ld^ that ^ ihe accused was. guilty of the 
ofience of defamation^ imtEmuoh the iangu 
Yaga employed by him was caiculatsd lo 
harm the villagaYMunsif and l^^wer-. the .Bftnge 1 
OfiScatin the estiffiationr of, his suhor-iinates i 
^ .;;43|ftL;es<5ep^Phs. & and R to 4 


PENAL CODE, S SCO. 

, 3. 499 of the I. P. 0. could not apply to tha 
eas.? inasmuch as the accused had acted reck- 
' lessly and witbouc due care and caution, 

' <Sesh-yiri Iyer. J \ Madappa GOUNDAN v. 
Emperor 43 I. C. 413=19 Cr. L J. 115, 

3 499 Excep. 9 — Dejamc.ii<jn Frivi- 
' tege — Staieme t by party to the sicit—Rele- 
^ va’iicy io the case 

I A statemaut made by a party to suit in good 
j faith and f .r the prosecution of his interests, 

; and which is relevant to the mattar in issue, 

; f Alis uu’ er exception 9 of >5 199 or the Penal 
. Code and 's privileged, fn order to take such 
! a statement out of the esception, express 
; malice must be proved. {Findlay, 0. A. J. 
0 ) BALTA jj. BABU. 46 I, C. 833= 

19 Cr L. a.641. 

^ — S. 4S3 Eseep. 9-^impuiation iiz good 

j faith — Calling a man arcguc. 

{ Whilst an application and a counter appli^ 
cation to prevent a breach of the peace were 
being investigated into by the Police, the 
accused called the oompiainant a '* rogue. 

It appeared that some four months previously 
the complainant was convicted and fined at 
the ^ instance of the accused. The accused 
having been c:n dieted of defamation. 

Beld, setting aside the convicliou, that 
the accused was protected by Excep. 9 to B. 
4y9, I. P. c., inasmuch as the statement was 
' made apparently for tha protection of big 
; own interest and when hie application was 
j under invaatigition by the police, 
j Held^ also, that i;he statement was made by 
I the accused in good faith. and Kemp, 

j JJ.) Emperor v. Esufalli. 

20 Bom. L. R. 601=46 1. C. 411= 
19 Cr I2. J. 731. 

S BOO— Def( mation--- Attributing of 

selfish inotiies — Fair cmyiment^ plea of — 
Esseutiais of — Dmial of libel and justifwatiofi 
by iruidh. 

To say of a parson that he makes gifts to 
certain- funds nor out of charity but from self- 
advantage is deffimatory it the words used 
incite public contempt and ridicule. A fair 
comment must be based upon tha facts and the 
writer is n^t entitled to invent facts and 
express opinions upon such invented facta, 
nor can the conduct of public man or of a 
j person in his public oharacter be assailed as 
, dishonest simply because the writer fancies 
j such conduct is open to suspicion Q. B. D. 

1 .275 ; 8 B tk 3. 76^; (1901) 2 K. B, 325; (1904) 

2 E. B. 2S9; (ISO > 2 K. B 80:^ Eef. An 
accused justifying his libel cannot both deny . 
i as wellas justify it, \Maung Kin,Ti) C '3. 

I APPA iJ.-M, P. M:arioas. 43 1. C, 417= 

19Cr. L, 3. m. 

^ — ^S, B'eQ— Obscene and insuUmj Idngu- 
^tigg-r:W:erds addressed to persons aihet' 
ird^ 'ajkr / . / 
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There was au alleroation between R. and M. | 
a respectable Muktear. After the altercation | 
R us^d language in respect of M which was of i 
an obscene and insulting nature. The words 
were not addressed to M but to third persons. 

that the words complained of not having 
been used in the course of a quarrel, and not 
being addressed to M they were calculated uO 
harm M’s reputation and R was rightly con- 
victed under S 600 of the Penal Code. -Piggoit 
J.) RAJA RAM V. Emperor. 

16 A. L. J. 498=^6 I. C. 1CC5= 
19 Cp, L. J. 669. 

— S. Insult with intention to pro- 

voke breach of the pco.ce Privilege —Barrister 
An intentional insult with intent to provoke 
a breach of the peace in an '^Senca more oog- 
nate to the oSance of assault than to the ofience 
of defamation. A Barrister cannoc claim pri- 
vilege in the case of an assault nor can be 
claim any privilege if his conduce is calculated 
to provoke an assault. (Batten, O. J. C.,) 
TTKEKER V, PIYAHEEAL, $5 I. C. 1002= 

19 Cr. h i. 666 

S. 811— Attempt —Intention —Dis- 
tinction between. See PEN.^L CODE 8S. 441, 
497 AND 611. 57 I. C 77 

PENSIONS ACT (XXIII OF 1871) S. i-Suit 
for decl^araiioru of omnefship of a share in 
Kulkarni Vaian—Certificafe from Collector. 

A suit to obtain a declaration that the plfi, 
is the owner of a share in a Kulkarni Vatan 
falls within the purvuew of - 4 of the Pensions 
Act, 1871 and cannot be entertained in absence 
of a certificate from the Collector 14 Bom, 
L. R i^38fall 18 Bom 516 diet. {Scot.C.J, 
and Batchelor, J.) HAEKRISHNA v. Datta- 
TBAYA. 52 Bom 287=20 Bom L R. 325 

55 I. C. 530. 

PERMANENT SETTLEMENT — Effect mz — 

Miliiary tenures. 

The permanent settlement may destroy a 
military tenure by a new contract with the 
holder of the tenure. It cannot affect the 
position of a tenuie-hcddec with whom the 
new settlement was not made- {Roe and. 
CouUs,JJ.) Rani Eeshobati eumri v. 
Kumar Satya Neranjan. 

(1918) Pat. 306= 57 I C. 479. 

permanent settlement regulation 

(REGULATION YlH Op 1793) Independent 
Taluk, what, is See BENG. EEGN. SS. 8 AND 
14, 23 C. WN.151 

PETROLEUM ACT Ylil of 1899) Ss. 11 and 

15 (a' — Posseasion*’ '‘■Eeeping^^ xTie-aning of 
“’Delivery of: petroleum tins on 'Rail way 
Cbmpsvny'a pxemiaeA intended for sale and 
distribution, if a ‘ keeping,** See (1917) DlQ. 
€OL,r$^77Y ayv^AMINATHA IYER t^.BHPEROR. 

7 V (1917) M. W; N: 720=39 I. C, S96= 
10 Cr. L. R 12. 

m -V : \ 


PLEADER AND CLIENT- 

PLEADER —Misconduct — Appearing for both 
sides in a case — Nesligence. See LEG, PR VGT. 
ACT, S. 13 (b). '' 3 Pat. L 4. b90. 

“■■■ — Misconduct — What is— Libellous 
newspaper attack on Judge. 

_ A Pleader by virtue of his sanad has certain 
rights and privileges, but he is not a chartered 
libertine and those rights and privileges carry 
with them corresponding duties and restraints^ 
A Pleader is an officer of the Court and is 
bound to assist the Court in the administration 
I of justice Criticism which is permissible to a 
private individual is not permissible to a 
Pleader. The co operation of Pleader and a 
Judge would be impossible if the Pleader were 
atttacking the Judge in the public press. Nor 
would it be possible for the business of the 
j Court to be conducted with dignity, decorum 
and impartiality when the Pleader is posing 
in public as the chastiser of the Judge. Such 
conduct is not only a breach of the Pleafier*s 
duty to the Court but must also result in an 
actual obstruction to the administration of 
I justice. 

j A latter published by a Pleader, alleging 
j that a certain Judge is indolent and takes 
credit for cases not tried but compromised, 
even if written in good faith and even if it does 
not constitute the offence of libel, amount to 
misbehaviour under S, 16 of the Sind Courts 
Act. (Pratt, J. C.y Crouch and Hayward, A. J, 
i C.) In re A PLEADER. 

11 S. L. R. 81=55 I. C 338 (F.B ) 

Professional Misconduct— Acceptance 

of vakalat from an authorised person . See 
legal PracT. act. S. 14. 53 I. C. 819. 

Professional Misconduct — Enquiry 

into to be Kept separate from enquiry into 
merits of the case See C P. Code, 0. 6, E. 

15. 50 All. 157. 

PLEADER AND CLIENT — Admissions by 
pleader, binding on client . 

An admission of fact by the pleader of a 
; party is binding upon his client and the 
j opposite party cannot be arbitrarily deprived 
! of the benefit of the admission. {Eichardsmi 
} a'iid Beachcroft, JJ } JAHaDALI r. AJIMAN- 
' NSSSA Bibt 55 1. C. 18. 

i — ^dvnissions on questions of law— Not ^ 

binding oh client . 

An erroneous admission by a counsel on a 
j point of law does not preclude the party from 
f claiming his legal rights in the appellate court. 
18 W. R 3 o 9; 27 0. 156, 163 Bef. (Mookerpe 
and Bcachcroft. JJ.) SECRETARY OP STATE 
■V. SlBAPROSAD JanGa. 27 C. L J. 557= 

58 L C. 983. 

— — Compromise on behalf of climt—No 
eseppees authority to compromise given by 
mkalaimniah — Positimi of pleader. 
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PLESDER AK9 OLiESr. PLEADINGS. 


The posifeion of a pioader is that cf an agent 
in relation to his client and his povrer is, 
therefore created entirely by the vakalaUiainah 
given to him by hia client. 

A pleader has no right to compromise on 
behalf of his client unless expresaly authorised 
to do so; nor is he empowered to refer a matter 
to arbitration except by an express authority 
on that behalf. A vakalitnamah in general 
terms is wholly insufficient. iJivala Prasad, 
J.) JAIPAIi TEYVABY V. TAPESWARI Tewary. ! 

45 I. C. 321. 

Duty of pkader — Acquisition of stib 

ject-^natier of suit — Pleader for judgment -'debt or 
iakmg assig^irrient of decree — Duty to re~convey 

While the relation of pleader and client 
continues, the pleader cannot as against his 
client acquire absolutely a beneficial interest 
in or title to the subject matter of the litiga- 
tion antagonistic to that of his client ; if the 
pleader gains a pecuniary advantage, he must 
hold it for the benefit of his client. Where 
therefore the pleader for the judgment-debtors 
obtains an assignment of decree for Es. 10,000 
on payment of Es. 5000 the pleader must hold 
the decree in trust for his cliaufcs and, if called 
upon by his clients to do so, ia bound to 
assign the decree to him. But no court will 
decree such re-con veyacce except on equitable 
.terms. But the assignment to the pleader does 
not, by itself, extinguish the decree. {Moo’ker^'ee 
and WalmsUy^ dJ.) Nagbndra Baea Dassi v. \ 
;0BBS3NDBA NATE, 22 C. W N 4S1 i 

~27C. L. J. 388^44 1.0 13. ; 

Altecnative Casa— Sait for j 
legistration of a sale deed— Claim in the alter- ! 
native for specific performance of contract of } 
sale by execution of registered conveyance — < 
Maintainabiiity. See C P. CODE, 0, 1, E. 3, j 

U L C. 361. ! 


Newhould, J/,) LOEENATK DAY v. BaRA 
Chandra. 43. 1. C 29. 

Change of case — Conise of Action— 

Subsequent to i^isiiiution of suit — Relief on, 
when granted. 

Courts have power, in exceptional circum- 
stances, to grant a decree even in cases where 
the cause of action arose subsequent to the 
suit 

It was found that the deft, received the 
money and that the money became payable 
immediately after suit, but it was contended 
that the suit was prematura because of the 
terms of an unregistered mortgage bond bet- 
ween the parties. 

JAeld, tjhat a decree should be passed for the 
plfi. without driving him to a txQsh suit. 
[Seshagiri Iyer a*tvd Kuniaarsaiomi) Sastri, JJ. 

' StJBBARAYA CHETTT rr NACHI AE AMMAJj. 

, (1918) M. W. N. 199=7 L.W. 403 = 

1 44 I. G, 863 

I Dhange of case— Not to be allowed 

! in appeal {Lindmy, J , C .) Farkhund ALI 
i r, Moham!jad Sahib. 

I 44 I. C. 624. 

I Change of case— Fresh facts elicited 

! during trial— Right io set up neic ease 
j A party to a suit is quite competent to raise 
I a fresh plea during the progress of the suit, if 
that plea arises out of facts which come to 
light during the course of the suit, which were 
not in the knowledge of either party, [hi^idsay^ 
J. 0.) SHBODARSHAN LAL V. ASSESAR SiNGH. 

5 0. L.J. 179=46 I. C. 52, 

Change of case, not to be allowed — 

Rule not inflexible See (1917) Dig, COL*. 980. 
ISHAN CHANDRA DHDei -u. NiSHI CHENDRA 
Dhupi. 22 C. W. N. 853=29 0. L. J 1= 

41 L C. 378, 


Amendment of — Limitation— Suit for 

declaration , of title and confirmation of posses- 
sion can be converted into one for ejectment— 
No question of limitation See C. P. CODE, 
0.6,R 17. 441. C. 996. 

—Amendment alfeerrng nature of suit 

—Not allowed for first time in appeal. {Shadi 
Lnl end he IJ ) Gopi Ram v. Ram 

I)HAN. 10 P. W. R. 1918= 

44 r C. 228. 

of case— Case in appeal — 
fBoi raised.: in groityid of appeal— Interference 
in ^^emid tippsal. ' 

V Aplfi. canimt beallowed.tomake a case that ; 
^^tumsion the. evidence which difiera from the 
: aage. Ml up in - the plaint It is not. Qompatent 
Io ecduft of W revarse the ^eoieion of 
GoUxt on ft ^ not eat up in the 

' pdftiht More the . ^ or ^in tha 


Change of case — Question raised in 

cross eQ^.aminafion of wUnessoS, .mithout ohjec- 
iim— No prejudice— No interference in appeat- 

Where the case put forward ia appeal though 
not specifically raised in tlte pleadings was 
definitely put in the cross-examination of one 
of the dett’s. witnesses in the trial Court and 
f the deft, did not then object to the cross 
! examination as irrelevant the appellate Court 
! will not reject it as being a naw case. {Fleklier 
and Buda, RAJALAHSHMI DASYA iy 

JProdyat Kumar Tagore. 45 I, c. 184. 

^ ^ — Change of case — Suit for redamp- 

I tion— Relief on foot of another mortgage not 
^ spebifically alleged by plfi. hut admitted by. 

I deft, or proved to exist— Relief whan grants. 

' 3^/e Mortgage, bbdbmptton. 

. (1918) Id. W, ». 139. 

: qr Claim- for , large -. reliefy^paorae Lot 

joint 
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pleadings 

possession in a suio ior ejectment. See C. P. | 
CODE 0. 7, R. 7. MI, C- 557. j 

. — — Decision ovi grounds not raised in — | 

Impropriety of. j 

In a suit for partition of a house It appeared ; 
that the house in question was sold by plffs.’ | 
maternal grandmother and the deed of sale j 
mentioned the deft, as the purchaser. Plft. ; 
alleged that the sale was a benami transaction ; 
while the deft contended that he was the real i 
purchaser. The Dt. Judge, without adjudi- 
cating upon the oonteniions of the parties, 
Ikeld that the house had been gifted to the 
defts, and dismissed the suit : 

Held, that Ob. Judge was wrong in 
ignoring the allegations of the parties and 
deciding the case on a point which found no 
place in the pleadings. [Shadi Lai aiul 
Wiloer force, If.) Kanhaya Lal v Mithu 
Lae. 136 P. W. R 1S18::=46 I. C. 646. 

" " " — — Dismissal on, had, token there is a 
possible case on the alkgaticn— Duty of Court 
to take evidence and decide suit so far as it is 
Sustainable. 

Plaintiff was a mortgagee with possession 
of certain zemindari for a period of five years. 
His sub tenants were dispossessed, as alleged 
by him, by the defts. and within sis months of 
the dispossession ha brought a suit under S. 9 
of the Spec. Rel. Act, for the recovery of 
possession by declaration of his title and also | 
asked for recovery of damages. The plaint was ' 
subsequently amended by stri&ing out the 
claim for declaration of title. The munaif 
granted him a decree for possession under j 
S. 9 as prayed, but dismissed the claim for 
damages as being improper in conjunction 
with a* claim for possession under the said 
section. Upon appeal the Dt. Judge dismissed 
the the suit in toto because in his optniomupon 
the plaint as framed no relief could possibly 
be granted to the pl5. Held, that the suit 
being one for possession upon title inasmuch 
as a claim for damages had been made in the 
plaint, it could not be dismissed in toto but 
ought to have bean remanded for a decision 
on the merits. {Tudkall and A. BtCwof^JJ. 
Naeain Das t? het Singh. 

4G AH. 637=16 A. L J 611=- 
46 1 C-925. 

case- j — JUmharassmcnt — 

Duly of Oaufft. 

The rules of pleading do not_ proMHt a 
' party from alleging two or more inconsistent 
seta of material lacts and from olaimiug there- 
uhdler in the alternative. 

A pleading is not embamsing merely hs- 
oausa it. pats forward inconsistent sets of 
■ Tacts* - \ - ' .j; 

.'. A party- to a suit cannot ‘constitute himself 
the arhitef^ of what is lik^y to have besu 
ejjjbarstfising or uonfuseing to' the trial. That 


POLICE ACT- 

is a matter for the Court and must ba left 
to the Court. (Lind say, C. J.^amd Stuart, 

A, J. C.) BISHESHUR BAKSH SINGH V. RAJA 
RAMESHAB BAKSH SINGH, 21 0. C, 1= 

44 I C. 368, 

Inconsistent pleas in different suits'-^ 

Impropriety of ^ 

It is an elementary rule based on the most 
obvious grounds of justice, equity and good 
conscience that parties-litiganta could not be 
allowed to take up inconsistent positions in 
Court to the detriment of their opponents. 
{Mookerjee and Beacheroft, JJ.) GiBISH 
Chandra BIT u. Bepin Beeart Khan. 

27 C. L J. 535=44 I. C. 139 

- ' ' • " ^ Inco'^isisicni pleas — -Party impleaded 

without objection or his oicn motion— ^Ad- 
verse decision-"Plea than he -was Improperly 
if ooen on appeal* 

1 

! Where a person is on his own motion im- 
I pleaded as a party to a mortgage suifcj he 
' cannot after an adverse decision is given 
; against him undo its eSeefe by pleading thar 
j he is an unnecessary party and that he ought 
j to be discharged from the suit. (Afitiru, A. J . 

I a.) ADAM KHAN ■«. DATTAEAM. 

^ 47 1. C. 536. 

Inconsistent pleas— Suit on mart- 

gage— Denial of execution and plea of execution 
under Undue influence. 

The Court should not go into the question 
of undue influence at all where the deft, 
denies the eseoution of the mortgage and the 
particulars of the alleged undue influence ace 
nob given as required by 0.^ 6, R. 1 of the C. 

P. Code {Pletchcr and Smither, JJ.) KaHHI ^ 
Rannassa Chowdhbani V. Hem (^aran 
I KASYA. 47 I C 11 

'Limitation — Special period— Plea of, 

not raised in written statement nor considered 
I by first Court-Appellate Court not entitled to 
1 entertain the plea. See C. P. CODE, 0. S, R. 2. 

I 28C. L. J. 216. 

1 

1 — — Omission to raise issues on a question 

of fact — Suit on a mortgage against minor 
defts Allegations of proper execution of mort- 
gage in plaint —No denial in W. S.— Decree 
on mortgage. See C* P. CODE, O. 8, R. 6. 

35 M. L. J. 372. 

^ — ‘Power of Court to go behind— Eeli- 

I gious Endowment — Suit on footing that 
' endowment is private— Court if can go into 
t question of, nature of .endowment. See 
I C. P, CODE, S 92, (1913) M. W* K* S95, 

POLICE ACT (V OF 1S61) S. 10- Police 
officer carrying, on trade without permission 
of the Inspector-General— Offences under S, 
168 I. P. C* See PENAL CODB^ B* 168. 

■. 43 i.c. m 
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POLICE ACT, S. 17. 


- PRACTICE. 


Ss. 17 sjid i9— Special 

Eefu^alio <erve as—F‘ti!'drc to ccraph' 7 r:il:, 
lawful ordc}\ 

Tbe failure of i r-erson appointed a3 special 
ccDstable under S 17 oi fcbe Police Act to coev 
a lawful netice issued to him toattend a p^h’ce 
station to receive his belt and to take cbarRe 
of his appointment amount.^ to a neglect or 
refusal to serve as a special constable within 
tbe meaning of S 13 of the Police Act. 2^ Cal. 
411. dist {Okitip and Richardson, JJ.) MUGA 
Ehan V Emperor. 

43 I.C. 251=19 Cr.L.J 9i. 

S, 46 — 'TtireaR — Demand .af rnamul 
or customary bribe, if an offence. 


A demand by a police constable of Anatnul. 
(cuBtomary payment made to obtain bis 
favour)' is a ‘threat* within S 46 of the Police 
Act and obtaining such money bv tii>-eat is an 
ofience under the section. (Phiillps and 
Krishnan, JJ.) Empebor v Lal Bage 

41 Mad. 465=47 I. C. 666 = 
19 Cp. L J. 942. 

POSSESSIOK— Efect of— Evidence of title 
and foundation of a right to possaasion. See 

Ejectment, possessory title. 

43 I. C. 338=19 Cr. L. J. 91. 

^Nature of— Vacant site- Symbolical 

possession— Effect. See Limitation Act, 
Arts. 112, 137, 138. 96 P. R. 1918 

POWER OP ATTORNEY - Constructicn- 
Agejii authorised to manage jagir — Power 
to def^d su^i^ and make admissions durina 
trial, 

A power of attorney should be strictly con- 
* 'trued, A power of attorney authorising a 
person to look after management of a jagir 
does not empower the agent to defend tbe 
owner’s title to the jagir in a suit. Any 
admission made by ^oh an agent, in the 
coarse of the trial is not binding on the owner. 
{Prideattx, A J 0.) Nazar ali v. AShrap 

47 I. c. 528. 

Construction— Power of attorney by 

two members of a joint Hindu family trading 
as partners — ^Death of one— Power still con- 
tinues. See CONTRACT ACT, S. 253 flO). 

U918J M. W N. 194. 

PRACTICE — Abandonment of plea— Court not 
bound to require proof— Though defendants, 
minors. See C. P. Code, 0 S, R. 5. 

■ 35 M, L J. 372. 1 


' ‘^Appeal— Decree amended during pen- 

' dehoy of appeal— Copy of amended decree to be 
died. See C. P; Code,, o. 41, r i (i), 

. 43 1.0.772; 


r r- Appeal— New <qTiestion of Iaw-*Plea to 

bs e^ertaiued. Appellate codbt 

/ SB Q. L. d. m 


A.ppsal "Respondent — Right to sup. 
port decree of court below without fihng memo, 
i of cbjectiDns- See Contract Act. S 74. 

: 38 ?, W. R. 1918. 

^ Appeal— Two decree^ — common Judg- 

ment — Two appeals necessary. See C P, CODE. 
C- 11 1. 3 Pat. L J. 96. 

Appeal — ■ Two decrees in one suit 
One appeal to be .filed against each decree. 
G. P. CODE, 0. il, R. 1. 3 Pat. L- J. 96. 

Appeal under O. 43, R, 1, C. P. 

I C. converted into revision under S, 115. See 
' AIadras Estates Land act, S. 192. 

1 34M. L. J.309. 

' “ AppeUatc Court --ChanQe of case be- 

[fore, not to be allowed. 

j An appellate court is not entitled to accept 
I and act upon a case made for the first time 
' before It and not made in the trial Court. 
Sanderson C. J and Teuncm. J.) Birendra 
I EISHORE V MABOMED Do ELAT Kkan. 
j 22 C. W. N. 856=43 I. C. 59. 

— -^Appellate Court — Decision of case m 
I poiifit raised in the plcodings but not raised bu 
[ the issues. 

An appellate Court is quite competent to 
base its decision upon a suit arising out of 
the parties’ pleadings if there is evidence on 
the record as regards the same, although it is 
neither expressly taken before the Court nor 
covered by any of the issues framed in the 
case. {Xanhaiya Lai, A, J. 0.) GaDBI Shan- 
f KAR V. Abbas Beg. 5 0. L. j. 16S= 

! 46 I G. 12. 

I ' " Appellate Court — Discretionary relief 

Appellate Court not to substitute its own 
discretion for that of the first Court. See 

appellate court. 22 C. W N. 601 (P. C.) 

Consolidation -Appellate Cotert-- Power 
of -—Inherent power —Exeroise of discretion in 
orderhig cmisoUdaticn-^C. P. Code, S. 151 
—77a request for consolidation in original 
Court -^Whether coymlidation cao- he ordered 
5^ Appellate Court— ^Dand Acquisitio^i Act, 
Ss. l.i, 13 c^id 20 — A single notice under S. 12, 

(2) and a 'svngle objection by the claimant— 
SpUtting up of awards by the Dt. Court- 
Bight of claimant to treat them as a single 
award. 

An appellate csourt has the inherent power 
.of aonBoJidating appeals before it and the 
power under S, 151 of the 0. P. Code may be 
invoked, for that- purpose. 

Courts should see whether a case is a fit one ' ■ 
for consolidation, as if consolidation iS' 
allowed, the Crown will be .deprived of .the 
public revenue by the reduction in the Cuurt 
Im payable by the appeliaots. 
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PRACTICE. I 

Where only one notice was served on tbs j 
claimants unoier S„ 12 (2- of the Land | 

Acquisition Act and there was only one objec- | 
tion by them, there would prima fads be a I 
single award. The fact that in the arbitration i 
proceedings before the District Court, the { 
award was split up ought not to be allowed to | 
prejudice the right of the appellants to treat ' 
the award as one and they would be equitably j 
entitled to consolidation. j 

Where the splitting of the awards by the 
referring officer or by the Court may not have 
been known to the parties or where there was i 
no occasion for the claimants bo take any j 
objection at the hearing in the lower, j 
court, the claimants can treat the awards as j 
one and appeal against them in one appeal, | 
{Phillips J) VENGUNaIDUv TRB DEPUTY ' 
COLDEOTOROF MADURA DIVISION, 

34 M. D.J. 279=43 LC. 648. 

— Costs'^Appeal — Cowri will interfere 
with the dkcreiicm of the hioer Court as to 
Costs when there is misapprehmsion of facis or 
violation of esiablished principle — Attorneys 
presonally liable for Costs incurred in wines- 
sary printing oj the paper book or in obtaining 
unnecessary order for amending the memo of 
appeal. 

The appeal Court will interfere with the 
exercise of discretion by the lower Courts as 
to costs where there has been misapprehension 
of facts on the part of the Judie who m ;kse 
the order of costs and a violation of the 
principle by throwing upon the plfi. the costs 
of the unsuccessful defendant .^where the plS. 
has been guilty of no misconduct. 

The court of appeal ordered the costs ooca- I 
sioned by the unnecessary printing of certain 
matter in the printed paper book of appeal, at 
the instance of the defendant’s attorneys to be 
paid by the defendant’s attorneys personally 
and not by their clients. 

Similarly , the Court of appeal ordered the j 
costs of a Judge’s order obtained for the | 
amendment of the memorandum of the appeal j 
by the addition, at the instance of the plfi’s 
attorneys, of a very unnecessary paragraph | 

; asking for relief in respect of a master in ' 
which relief had already been asked twice in 
the. unamended memorandum to be paid by 
the plffis attorneys personally. (Sedt, O d 
and Batchelor^ J ,) Laxmibai v, Radhaeai 
42 Bom. 397=20 Bom L. R. 905= 

47 L a 762. 

Costs —Security for — Bankruptcy or 
poverty of pl5. not a ground for direoting 
seourity far costs. INSOLVenoy. 

22 C. W. N 1048- 

Tahsildar^ Maghirate 
OQpy:olJtm^ent 
tsoi he paid^^CHhiinals Buies 

of Practice 


PRACTICE 

Where a person convicted of an offence by a 
Tahsildar Magistrate applies for a copy of the 
judgment, he is not bound to pay eight annas 
fee along with the application. ' Sadasiva 
Aimr and Nripi^r, JJ,) A.MEALAM fBRAHI 
In re. 35 M. L, J. 401=3 L. W. 558= 
47 I. C 873=19 Cr L J 973. 

-Death of party pending suit — Wrong 

legal representative brought on record — Deci- 
sion in plaintiffs favour in suit if binding on 
real legal representative See Res JUDICITA 

23 M L T. 208. 

—-“Decree —Amendment of clerical errors 

and accidental slips— Jurisdiet'on of Court 
which passed decree — Pendancy of appeal — 
Effect. See G. P. C., S. 152. 7 h W. 8. 

— ——Decree against minor and others— 
Decree indivisible— Decree set aside as against 
minor — Effect on validity of decree as against 
others. See C. P. 0. Or. 3-2, R, 8, CD 1. 

4 Pat, L. W. 373. 

. — Evidence — Admissibility — Objection 

to, net allowed in appeal when evidence 
I admitted by consent in trial Court. See 
j evidence. 35 M. D. j. 11, 

Evidence — Court— No right to limit 

number of witnesses to be called by a party, 
SecGB, P. CODE, S. 11) 22 C. W N. 408, 

—Execution — Sale notifying claims to 

intending bidders without any decisions there- 
on condemned. See C. P. CODE. 0. 21, Rr. 58 
AxSD 63, 35 M. L. J. 335. 

— ’‘Ex parte case — Duty oj pleader to 

draw attention of Ccitri iu authorUies against 
him* 

Where an ex parte application is made, it is 
the duty of the party making the application 
to call the attention of the Judge not only to 
the portion of the law or authority in favour 
of his case but also to the matters that are 
against b.m, (Fletcher and- Suda, JJ.) Is WAR 
Chandra Kapali v. Abjan. 45 I. C. 725 

^Eull Bench — Obiter dictum of,binding 

on Division Bench, if acted upon for a length 
of time. See (1917) DIG COL 988; Bijoy SiNGH 
DUDHUEIA V. KRISHNA BEHARI BlSWAS. 

48 Cal. 259=21 C W. N. 
958=41 1. C. 861, 

— ^ Bench -g Reference'— Power to 
refuse, to answer question not arising in the 
case — Regular appeals. 

Per Fletcher and Biclwdson , J* J": — (N . R . 
Chatterjea, J, dissenting): The rule that the 
Full Bench, if looking into the case as far as 
is necessary for the purpose, it should find 
that thh point does not arise, ought to desist 
from answeEiug it, is net applicable to regular 
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appeals. iMetCdd’ , B^.^hardscn., Tev.non^ N. R, hearing of icipondents objections at the final 
Oi^^iierjet and Chf^udhiirl. JJ" ) LaLL hearing - Praet:c6 cf Indian High Courts, 

Sjkge V . Tbustess for the Improvement, disapproved. See Lim. Act. S. 5. 
OFCAL-CUTTA 45 Cal. 343:^22 C. W K 1= 34 M. I*. J. 63. 

27 0 L. J. 1=44 i.C. 770. , 

L iii'drAicn’- Rica raised far firsi thne 

Sigh Conrt'—Ca^e heard hy a Bench — ; in ai peal -Maiyaairuahilitif — Appeal by defend- 

Judgment delivered by otic judge on hAidf of \ ant on ground that leholc claim luastinie 
his ‘'ccUeogue absent on leave — Vaiidiiy of ■ tarred— Foi hire to pay stomp duty on portion 
judgment. I af claim — Efject. 

The judgment or one of two Jad^s compos- | ^ defendant appealing on the ground that 

ing a Bench read, by the other in Court wnen • ought to have been dismissed in toto 

the former is on leave is ^ ^lid judgment , time barred must appeal on the whole case 

{Sanderson, C.J. Teunon and ttalm.nty, JJ.) ; p~y stamp duty on the whole claim. 

SARAJ RANJAN CHOUDHUBY t; pREMOH^ND ' 

CHOUDHuRT. 22 G W N 263^ i Where in an anpeal preferred by a defendant 

27 C. L. J* 257=43 I C. 781. 1 he raised for the first t'.me a ground that the 

whole suit ought to have been dismissed as 

In ter toga i-ories — Duty of Court to time barred but did not pay stamp duty on 

direct party tc answer, if quesiions relevant > the whole of the claim allowed by the court 
C. F. CODE, 0. 11 Rb 2 C, BTC. - below, held that though the appellate court 

16 A. L. 6. 762. ; was not precluded from considering a plea of 
! of limitation raised for the first time in appeal 

— — 'Interrogatories — Suit for damages for j yet the plea must be properly before it and 

breach of contract irreleTant interrogatories — j that as in the case before the court the plea 
Courtis duty. SeeG P. CODE, 0. il R 6. ‘ was not properly before the appellate Court 

16 A L. J. 762. j by reason of the appellant having' failed 
* ; to pay stamp duty on the whole of the 

... — — Itssue — Findings recorded with con | claim allowed hy the court below, the appel- 
aent of parties by one Judge— Change of , late court could not entertain it. {Leslie 
Judge — Eight of successor to reconsider ! Jones, J.) HUKAAT SiNGH u. Saha_B DIN. 
findings. See PBACTiCE, Judgment. | 14 P W R. 1918 

llBur. L. T. 97. ! =44 1 C. 890. 

) 


— Joint tried — Connected cose. 

Two applications were made one for setting ^ 
aside an cx parte decree and the other for 
setting aside the sale held in execution thereof 
on the ground of fraud. The two applications , 
were heard together by consent of parties. 

EeU, that there was nothing wrong in 
hearing the two applications together as the 
question of fraud was closely interwoven in 
both. {Boe and Jwala Prasad, JJ ) MuSSAM- 
MAT SOHAGBATI ' V. BAEU SURKNDBA 

Mohan sinqh. 

4 Pat. h. W. 296=44 I. C €61^ 

— Judgment— Change of Judge— Pou'or 

of successor to reconsider issms found hy pre- 
decessor with censmt of parties. 

The judge deciding a case on the conclusion 
of all the evidence is not bound by the previ' 
OGS decision on certain issues of a judge who 
hag tried a part of the case and such deoieion 
can he reconsidered even though it was given 
hy consent of parties- {Hohinsen, J.) OFFI- 
CIAD ASSIGNEE HAJI MaEOMED HADDY. 

11 Bup. h. T. 87=47 1. C. 555. ; 

— — Beave to appeal in formoi f>aup^is— 
Privy Council appeals— Ko power to .grant : 
leave. SeeC.fP, CODE 0.44:E. I, 

FA : 35M;L,J. 268L 

^ i ll I, limitation Admission o| appeal 
. 'ftitai' of— Es parte a^XGi^ioa subject to 


— Local Inspection by Judge— Ezamina- 

tion of witness by Judge— Not improper, if 
consented to by parties See C. P CODE. O. 
IS E. 18 . 4 Fat L W. 189. 

‘——Misjoinder of causes — Suit for posses- 
sion by heir against alienees of suit property 
from two alienors not bad for misjoinder. 
[Leslie Jones-) LaD Chand v MusST. 
MANGEBI. 59 P. R 1918= 

64 P. W, R 1918=44 I. C, 549. 

i , . 

; Notice of hearing— Notice to counsel, 

sufficiency of. 

Where notice of the adjourned date of hear- 
ing of a petition is given to the counsel, who 
said at the bearing that he had no instruc- 
tions and had returned tbe papers- 
Held, that the notice wag sufficient. 

say, J. 0.) Beni madho v. kanhaiya lad. 

43 I. C. 481. 

^ Patna High court — Calcutta decisions 

—Value of, as precedents. 

The decisions of the Calcutta High Court 
which uhtfl recently exercised jurisdiction in 
Bihar and Orissa although they do not prevent 
the High Court from exercising an independ- 
ent judgment, ate entitled . to the-, greatest 
respect * and should not be departed from 
without cogent reasons. {Dawson Mtiier,-' 
Q^J ; and MpdUcfcpJJ EjSIjSBJ^AjXiAD JHAW. 
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pbactice, 

’‘^’^Patna High Court —Pfe>>\lents of the 

Calcutta High Court in matter & of procedure 
in a c-ioe like this the view of the Calcutta 
High Court should be aoceoted, tor it is on 
this view that pleaders have been calculating 
applications for execution and it would not ba 
fair to turn round suddenly and say that the 
decision of the Calcutta High Court was 
wrong. {Boe and Imam, JJ. Shaikh Khoda 
BAKSH V Bahadur axi. (1918) Pat 130=3 
3 Pat, L. J 285=4 Pat h . W. 324= 
45 I. C. 2C3. 

— Plaint returned by the to he 

presented to the proper court— Subsequent filing 
of the suit in sub-couri — Appeal against order 
of munsif —W hether forfeited by filinrj of the 
plaint in the suh court. 

Where the District Munsif ordered the re^ 
turn of a plaint and the plaint was afterwards 
filed in the Subordinate Court and it was re. 
turned asain, and the pifl. appealed against 
the MuDaif*s order of the return of the plaint, 
the plfi. does not forfeit his righu of appeal by 
electing to file his plaint in the Subordinate 
Court {Oldfield Sadasiva Aiijar, JJ.) 
Harayan NAIR V. Chbria Kathibi Kuti, 
41 Mad. 721=34 M. L. J. 397=45 L C. 89. 


-—pleader — Abandonment of point by — 
Statement in judgment to that effect— Con- 
clusive in the absence of strong evidence 
Contra. See Mortgage, Redemption. 

38 M. L. J. 139 iP C) 


— Pleader's fee — Scale of — Plaint 

returned for presentation to proper Courts after 
trial of issue as to jurisdiction — Costs. 

A suit was brought in the court of the 
Subordinate Judge The deft, raised the plea 
that the court bad no jurisdiction to entertain 
the suit. An issue being raised it was decided 
first at the inatanoa of the plff. The plaint 
was ordered to be returned for prasantati.' n .to 
the proper court and the Subordinate Judge 
gave the deft. oalouUting the pleader’s fee 
at 5 per cant. Held, on appeal to the High 
Court, that the pleader’s fee had been properly 
oalcutated under Rule ill of the rules for the 
'Subordinate Courts, the decision having been 
given after conte&t and on the merits of 
that contest. {TudbaU and AbduPRaoof ^ JJ ) 
GAUBI SAHAI V. BAHEBE 40 All. 815= 
16 A. li.J. 426=46 l.C. &S5. 


Pleadings. ScB also C. P. CODE, 0. 5. 

R.17. 


— “Pleadings'— Palse case set up by both 
partiee— Second appeS'l— Pht.y of High Court 
to decide on evidence. Second APPEAD 
' . 45 i:. G;785. 


;>-——Pie&diugs— Issues ~ Pre-emption cus- 
loin on' iMle^ftrau^tioh in the form of a 
leaBs-rlseues to ba decided., M 4 HGMEDAN 
WW. : 16 A, Jo* J. 233. 


i PRACTICE. 

Pleadings —Relief in excess of, not to 

bo granted. See C. P CODE, 0 7 R, 7. 

2 . Pat. h 3 698 

’•Precedent — Duiy of Subordinate 

I Courts in follow decisio7is of su/jerier Courts, 

A Subordinate Court has no option to choose 
between a decision of the judici 1 commis- 
sioner’s Court published or unpublished in 
the local or any other law reports, and the 
decisions of £iny other High Court in India or 
Burma. IStanyon, A J 0) PUHPI Bai v. 
ANSUYA Bai . 46 I. G. 902, 

— ■■ -Pre-emption decree— Award of costs 

— Mode of realisation of — Deduction of 
; amount from price tt be paid by pre emptor. 

J Pre emption, fECEEEFoR 

I 98 P W, R 4918. 

—Privy Council — Finding of fact — 

Infeenerence with-rare. See PRiVY COUNCIL, 

21 0, C. 104 {P. C.) 

Privy Council— Leave to appeal to 

in forma panveHs-Sot to be granted. Sie 
C.'P. CODE 0 44 R. 1. 3 Pat L. J- 179. 

Probate Proceed iugs —Proper parties 

— Persons entitled to prove will if See 
CP.C.,SS , 10 ; and 151. SPat.L.J 409. 

— -^Procedure — Alienation by Hindu 

widow— Suit bv one of two reversionera for 
recovery of property from alienee impleiding 
the other reversioner also as party deft.*— 
Latter offering in written statement to pay 
court fee— If entitled to a share -Procadim in 
partition suits if applicable. Sea HINDU 
Law, Widow, alienation 

S5M.L J. 453. 

Procedure— Suit — Hearing— One of 

plaintiffs alone present and applying for 
adjournment— Application rejected — Dismissal 
of suit for default of prosecution— Propriety. 
See C. P, 0. S. 2 4 Pat, L. W. 366. 

Procedure— Suit by a partnership 

Qonsisting of some of the members of a joint 
family against all the memoers of the joint 
family— Maintainability of. See Ltm. ACT, 
Arts, 67, hi mTC. 34 M. L 3.32. 

Professional Misconduct — Inquiry 

into to ba kept separate from enquiry into the 
ease. See C. F CODE, O. 6, R, 14. 

4€ All. 447. 

— ^ — Question of misconduct- of pleader 

arising in the case— What the Ccurts should 
do— Decision in deciding the case. See " P. 
CODE, 0. R 14. ■ 16 A. I 4 . tl.ei. 

. •^ j Rede'mpiion'-*I>ecree fQr_ in. ■ suit for 
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A Court can in ita discrei-ion p^-,3 a decree | So where costs were allowed to a successful 
f j'j redemption in a suit in wMcn the pl5. } vendee in the disc court but its order was 

sues for ejaesmsat. 20 Boai. 19 d, 35 Bom, i reve^'sed on appeal the pre-emptor is not 

507 :^11. \Pr:^^r^ux, A J, 0,) | oblij^ad to apply under 3. lU of the C. P, 

HatKar V Baotj. 4^! I, G 921. ; Code of 190S, for refund of t;lie amount railiasd 

I by the vendee from the pre-emptive price paid 

— — Subsequent events— Cause of action | by the pre-amptor in Court but is entitled to 

arising subsequent, to institution of a suit— i get credit- ‘•nd the deposit is to be considered 

Decree on the ^ rength of. if can be granted : in fact. (Wilb-rforce J} GIRDH^RI Dad •y. 
See PLEADINJS. (i9iS- H. W N. 199 j ATTAR. 93 P W- R. 1918=57 I. G. 311, 


Transfer of apoeal —Notice to parties 

— Omission Jo give — Disposal of appeal in 
absence of parties " Kastoration of appoal— j 
Duty of Court. See APPEAL. TRANSFER 

{1913; Pat. 17. 

— IrciKBfer of Ct-se— Notice to 'faefr^es nf -. \ 

to give mUcs or to ineir \ 

signatures Ik order sheet- Bffcci — Disposal of' 
appeal in absence of parties- -Application for 
res wration — MahittiDiabUity . 

Where an order of transfer of an appeal is 
made, notice should be given in every case to 
the parties or t-heir representatives 
An import.int order like the transfer of a case 1 
from one Court to another should invariably be 
communicated to the parsons concerned and 
in token of such communication the signatures 
of the pardea or their pleaders should be 
obtained and when the signature is not 
obiained the order sheet must show that the 
information has been furnished. 


Decree— Nature of—Expwy of time 

fixed for payment— Decree final— Extensiopj of 
time 

A decree in pre-emption case in its very 
terms becomes a decree in favour of the deft, 
vendee when the conditions imposed on the 
pit! have not been complied with, and no 
court has any power to altar the terms of the 
decree, when it has baooma final, so a? to 
extend the time allowed for payment. (Rich- 
ards 0 J. and Tiidball J.) HIBDEY NARATAN 
V. ALAM Singh 16 A, h. J. 892=53 i. C. 353. 

— Landlord and tenant— Encroachment 

by tenant on Und of strange? — Prima facie 
for the benefit of tb® landlord See LANDLORD 
AND Tenant. 

(1918) M. W. N, 88, 

—^Makomedan law— Shiah' school — No 

right to pre-emption — Entry, vague, mwajib- 
lii-ars, effect of. 


Where on T transfer of an appeal from the 
Dt. Judge’i to the Subordinate Judge's Cou t, 
no signature as aforesaid was obt.dned, nor 
did the order sheet show that the iaforma.non 
was communicated to the parties or their 
pleaders, thn appellant had a vei-y good cause 
for not appearing when the case was called 
on. Chapman and Atkinson, JJ ) 

EAM dAKAL PATTAE tJ MAHARAJAH KESHO 

Prasad Singh. 

3 Pat. h J. 213=(1918) Pat 17= 
5 Pat. L W. 73=53 I. G 925. 


! Up?n a sale of property by a Shia Maho- 
meda n no right of pre-emption arises when 
there are more than two co-sharers in such 
property. 12 All. 229 foil. 

Per Richards t O.,/.— The mere fact that plfi. 
produces in proof of his right a vague entry in 
the Wasib ul-arv, to the effect that iq. matters 
I of pre-emption the rights were according to 
faith is no ground for upholding his claim, 
{RicJiards 0. /. and Tudball, J.) SaiYED 
MUHAAfMAD RAZI-UD-DIN RaGHDBIE 
PRASAD. 16 A. L. J. 507=46 I. C. 82. 


PRE-EMPTION — Bcnmnidcr — Suit by, if 
-maintainable 

A auis lor pre-emption by the plffs. who sue 
not for tnemselves alone but for them'^elves 
and for other persons, is not ma^tainable. 
{Scott Smith and Leslis Jones, JJ.} <1heajju 
Ram r. NEKI. 17 P W. R. 1913= 

43 I C. 177. 

Custom of — Proof — Wajib-ul-arz., 

entry in, prima facie evidenoe of custom — 
Proof ot iu.stance 8 unnecessary. See CUSTOM 
EVIDENCE OF. 43 I. C* 354,. 

"•^—Decree for— Costs eucarded id pre-. 
empior— Realisation of -Deduct imh of 'tmount 
from price to he paidpby pre-omptor-Ptucitce ~ 
In a pre- option deow the pro emptar 
; decree holder la entitled to deduct the costa 
' trowed :to hisi\£ro»i tM, pi^empsidn price 
b whia|i he IS E^ui3f^i:tobpa^,into the Court. ' 


I — Mortgage by conditional sale — Decree 

j for foreclosure— 'Pre-emption — Wajih-ul-ars — 

I Construction, 

In 1395 a mortgage was made and in 1906 
a suit was instituted and a decree for fora- 
; closure was obtained In 1911 the decree was 
; made absolute. Shortly after possession was 
i obtained under it. In 1911 a suit was brought 
j claiming to get possession by virtue of a ous- 
I tom set forth in the wajib-ul-arz. The clausa 
I relative to preemption was as follows. ’'If 
; a pat tidar wishes to transfer his share by 
; sale or mortgage, he should do so first, to. 

1 another mqfidor of the same and in 

[ eatse of his refusal, tha pattidars of another 
I ik'ak, of the village. If the pattidar wants to 
f eell bis share to a stranger by entering an 
excessive and fiefeioioust price » the .pattidar 
[ haViag^ -tha right; jof pre-ein^ion : shall he. 
' hiltitlbd th m pj^rhent pf^e pdoe 
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awarded ly the arbitrators.” Beld, that 
having regard to the whole contest of the 
wajib-ul ara the “sale” mentioned therein 
for the nurpose of giving rise to a right of 
pre-emption according to custom meant a 
voluntary sale and wajib uharz did not give 
him a right of pre-emption under the circum- 
stances under which tbe m'^rigogee became 
the owner of the property. Hdd also that if 
the plh. intended to taka advantage of the 
custom then he should have brought a suit 
to step into the shoes of themrtgagae as soon 
as the mortgage was made. 3 All 610 dist. 
{B'ichards, C- J and TudbaXl, J ) SUNDAR 
KCKWAR V. ram GHULAM. 40 All. 626= 
16 A. L. J. 561=46 1. C. 900. 

— I ' -Payment of money adjudged by Court 
—Appeal— Effect of payment on. See ildl'i) 
Big col. lOOO; I ALTA BAKSH SiKGH v. 
CrANGA BAKSH SiNGH. 

20 0, C. 290—43 I. C. 219. 


PRE-EMPTION. 

stranger; in such a case the fact that the co- 
sharar — vendor ohered the property to another 
CO -sharer and the latter declined to purchase 
on the ground that he had no money or for 
any other reason was unwilling to purchase 
would entitle the owner to go to a stranger 
and to sell it to him and that the owner 
would net be obliged after he had made a 
definite agreement with the stranger to return 
and ofier the property a second time to the oo- 
sharer; on the other hand the going to a 
stranger and making a bargain with him 
before ofiering the property to a co -sharer 
would be acting contrary to the custom. 
{Richards, C J. and TudhalU d\) ShamBHER 
Singh u. peare dutt. 40 All. 69C=: 

16 A. h J. 683=48 i. C. 761. 

Right does not exist in the case of in- 
voluntary sales~C. P. Code, S.85, O 21, R. 92, 
inconsistent with the such right See MALA- 
BAR Law, PRE..EMPTION. 34 M. h. J. 412. 


— — Purchase -money— Plff, presmned io 
he ready and udllmg to pay — Extenskn of 
time for payment— Provision in decree-- Reasons 
for. 

In a pre-emption suit a plff is presumed 
to he ready and willing to pay the purchase 
money whenever ha can get possession of the 
property If for any special reasons a plfi. 
in a pre-emption suit wants to ha^e a move 
extended time he should instruct his pleader 
to ask the- court to make a special term in 
the decree and' to give the court good reason 
for giving an extended time {Richards, C J . 
and Pudhall, J,) Critan Singh v. Ballfo 
Singh. 16 A L. J 506=46 I. G. 75. 

- -^Purchase-money -Proof of — Presump- 
tion that consideration recited in sale deed is 
true, 

' Prima facie the consideration stated ^in a 
sale-deed is to be taken as the true oonsioera- 
tion in a suit for pre-emption. Where, however 
the plfi. shows that the price is a very exces- 
sive price r he can shift the onus on the vendee 
oi showing that the consideration stated in the 
deed was actually given. 

A Court is not justified in treating a suR for 
pre-emption as if it were a suit by a reversion- 
er seeking to set aside a sale- deed made by a 
Hindu widow by casting on the vendee the 
onus of proving every detail of the considera- 
tion. {Richarclst 0-J and Tudhall^J.) MAKHAN 
SINGH JAHANRLAR. ^ r « rr, 

IB, A- L. J. 533=46 1. C/67 

^k^Pefv sal do purchase, w custom'— 

Wajih ul ars— Property io be sold' to co- sharer 
fwsi, iJkn io stranger , - / - 

.'WWe ycustoUa of pre-emption as 

‘ evidenced by the wajib-ul-arz is, to khe en^t 
that ^ co-shater wishing to . sell his . property 
/ oiler oo-Bharer ; and ' if ; the oo- 

ghftTifir ■ refuses then ' he may sell it to a 

’ 57 


Right to— Existence of, at date of suit 

and daU of appeal, if esseniial-- J.equ is:i im of 
fresh right by vendee after d-i'rLi >•) fir.-t 
Cou7't — Forcers of AppelMe Courts 

The right of a plfi to enforce pre-emption 
must exist not only at the time of the sale or 
foreclosure but also at the time of the institu- 
tion of the suit to enforce that right. If he 
loses that right after the sale or foreclosure or 
at any time after the institution of the suit and 
before a decree for pre-emption can be passed' in 
his favour, he is put out of Court and no relief 
can be granted to him. But where he obtains 
a decree anything which may subsequently 
happen cannot affect the title which be may 
acquire under the decree by complying with 
its terms, unless what hippens has the effect 
j of invalidating the antecedent title which he 
j held on the data of the sale or foreclosure or on 
: the date of the suit by virtue of which he 
1 claimed the pre-emptive right. 

1 Where in a pre amption suit the vendee is 
j found to have had a defeasible right which 
; becomes absolute by the time the claim for 
I pre-emption comes up for hearing on appeal, 

I the ri^ht so perfected can be referred back to a 
I date anterior to the suit so as to defeat the 
claim for pre emption. But a right of defence 
which did not exist at all on the date of the 
sale or foreclosure or on the date when the suit 
for pre-emption was filed, cannot be of any 
consequence, if it becomes available for the 
first time after a decree for pre-emption is 
passed in favour of the plff. in that suit. 

A Court of Appeal need not go beyond 
considering whether the right of pre-emption 
claimed by the plff. existed at the date of the 
sale or foreclosure end retained its enforceable 
character when the, suit for preemption wap 
filed and till a /decree for pre emption- was 
obtained therein .which was tbe subject of the 
appeal. (Stimd and Km.haiya Lai, .-fi. J- C.) 
KEBRi Kings ' I?: Deo kxin^ar. 

B O. L. J. 2 iB=: 46 I. C. 339 . 
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of — F'lrniduleni transfer with 

view to d*^feci rigid —FLorigage and sale to two 
brothers 

Person'i are entitled to deteat the operation 
of tfc© law of pre-err pt''an if tbey cau do by 
legitimate means but it is not impossible to 
throw a transaction of transfer into a 
fraudolsnt form for tbe purpose of a claim for 
pre emption. 

Where a property was mortgiged with 
possession for a long term to one of two 
br'^thers forming a ioint family and the mort- 
gage was followed by a sale of the equity of 
redemption in favour of the other brother 

fields that there was really only one trans- 
action thrown into a fraudulent and deceptive 
form to eSeot a complete sale and pre-emption 
of the property could be allowed regardless of 
the mortgage created on tbe same. [Lindsay, 
J C ) Ram dxjt SiNaH v. Balkaran 
Singh. 5 0 L J 87=55 I. C. 231. 

Right zo la<^id lying on onUkirts 

included i'*-' mumcipal limits for certain pur ^ 
poses— Ff feet of. 

The mere fact that for certain reasons the 
Government have included a part of an estate 
within the municipal limits of a city* does not 
necessarily mean that tbe locality in question 
has become a part of the town for purposes of 
pre-emption, _ 

Where a person buys agricultural land assess- 
ed to revenue and becomes one of the k^wat- 
dars he must be regarded as an owner of the 
estate for purposes of pre emption, no matter 
whether the area he buys is small and whether 
he pays only a few annas as revenue ; and he 
does not cease to be such owmer merely be- 
cause he walls oS the land and stores the 
iron. J.) SalAMAT RAJ u. Kanshi 

Ram. 30 P. L S. 1918==i06 P. W R 1818= 

45 LG. 837. 

Right of —Performance of cercTnonies 

—yalidiiy—Cc^iditions. 

Where in a suit for pre-emption by a Hindu, 
the ceremonies necessary to pre-emption were 
found to have been performed about a moniih 
after the date of the knowledge of the sale and 
it was suggested that the date of the perform- j 
anoe was an equitable question only and that 
if the ceremonies were performed within a 
reasonable time they were good ceremonies and 
sh uid create ^ right of pre-emption : 

Held, that a right to pre-emption is based j 
entirely on tbe Mahomedan Law and it has 
been accepted by the Hindus in certain dis- 
tricts in consequence of their close ccntact 
with Mahomedans in these districts. To create 
a right of pre-emption- it is necessary that the 
Mahomedan ceremonies should be performed 
immediately . upon the - hearing of the sale. 

aiid' Em,. JJ.} . - JAGAN BHAGAT 

Aejakx-^nbab, (ISIS) Bat. 3=/ 
r 5 555=55 1. Q 255;^ 


PEE EMPTION. 

' Bight — Prc-empior, a co^sharer in the 

I paid in which 'proyeriy sold was situate — Pre- 
; empior acquit mg right by imperfect partition — 

) Right not lost- 

By means of an imperfect partition of a vil- 
j lags made in recent yeirs a patti was formed 
j of which plff. became a co- sharer. He claimed 
a right of pre-emption in respect of a sale of a 
I certain property situate in that patti. The 
I custom of pre emption was admitted. The 
I wajib-ul-ai '2 gave the right to a hissadard- 
; karihi. Held, that the custom being proved, 

I if tbe plff. could prove that he came within the 
; custom at the time of sale he was entitled to 
j tbe benefit of the custom and the fact that he 
I was not within the custom prior to partition 
! will not prevent him from subsequently 
I acquiring the right, d I. C. 867 not foil. 
[Richards, 0. J. and Tudball, J,) Lalta 
Prasad Chaudedrt v okul Prasad, 

40 All 817=16 A. L. J. 509= 
4fa I. C 125. 

^Bight to — Recognised sub-division of a 

survey number — Sale of — Right of pre-emption 
— Entry in record-oj-rights. 

The recognised sub-division of a survey- 
number is a holding whioh has separate assess- 
ment fixed for it. Tbe officer in charge of the 
Record-of- Rights is not such an officer as is 
authorised either to recognise a sub-division of 
J a survey number or to form t-wo recognised 
I sub divisions into one Survey number. 11 N. 
j L. R. 51, foil. The plaintiff cannot institute 
} a suit for pre-emption when there has been a 
sale of such recognised sub-division only. 
{Miitra,A. J. C .} Gadadhab - j . Chlnnilal. 

14 N. L. R. 55=44 1. C. 641. 

Right of — Re-sale to vendor before 
suit. (1917) DIG. COL. 1001; IMAMI v. 
ALLAH DITA. 24 P. R. 1918= 

99 P. W. R. 1917=40 1. C. 767. 

Right to — Bight in existence at^ the 

I date of the decree of the first court — Loss of 
I right after appellate decree— Effect of . - 

‘ If at the date of the decree of the first court 
' the pre-emptor plff, has a right to pre empt, 

I then it is not open to the Appellate Court to 
f reverse the decree on the ground tuat since the 
date on which the decree was drawn up the 
plff. pre emptor has lost the property which 
qualified him for the exercise of the right of 
pre-emption, unless the transaction which has 
led to the loss of tbe property can be referred 
back to an antecedent date so as -to show that 
the plff. pre-emptor had never any title to the 
property the possession of whiCLi qualified him 
for the exercise of ihe right of pre-emption 45 f. 
C.33^ fell. \Lhidsaji, WALI MahOMED 

JS:han 1^. Nabi Hasan Khan. . - ~ 

5 a L. J. 233=46 1. C. 3^. 

' — r-Bightof — Sale and separate agreemBct 
for reconveyance— Pre-emption right m jeapeot 

B. JR. i91S,_ ; 
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PRE-EMPTION. 

Bight to accrues on date of sale—Salc 

to a stro.Yi(,er — Be-sale to vendor, who had cessed 
to he a CO- sharer o?i the date oj re-sale. 

Where after the institution of a richt for pre- 
erption the vendee (a stranger) re-sold the 
property sought to be pre empted to the vendor 
who by selling all the rights he was possessed 
of had ceased to be a co-sharer at the date of 
the re-sale, Jield the pre emptor was entitled to 
a decree for pre-emption. (Richards. C. J and 
Ruhhalt, J.) Tota Ram v. Gopal Singh. 

16 A. h, J. 505=461. G 76. 


— Right of — Transaction ostensibly an 

exchange but in reality a sale— Pre-emption 
right if exists in such case. 

A pre-emptor is not debarred from showing 
that a transaction which on the face of it is 
an exchange is in reality a sale. (Raitigan, 
C. J. and Le Bossigncl, J.} GUL Muhammad 
V. SAB 2 ADI KHAN . 1 C 4 P . R . 1918 . 

Right of— Waiver of by villagC7''s giv- 
ing general assent to sale. 

In a suit for pre- emption it was found that 
the intended vendee went to the village in 
which the land in suit was situate and inform- 
ed some of the villagers including the plff. that 
he contemplated purchasing the land and a 
general assent being given to such purchase, but 
agreement to purchase was at the time entered 
into between the vendor and vendee and no 
ofier was made to the pre amptors after the 
sale. 

Held, that the pifs. had not by their conduct 
waived their right of pre-emption and they 
were not debarred from exercising their right. 
27 All. 670 appe, [Shah Din and Scott Smith, 
JJ.) BiNDU Khan v. indar Narain. 

50 P R. 1918=19 P. L. R. 1918 = 
40 P, W R. 1918-43 I.C. 1005. 


PRE EMPTION. 

i chase. Consequeutiy where a vendee purebas- 
! ed shares in a village of two different dites, 

1 and a suit v/as brought in respect of the second 
1 sale heZd, that the suit was not muntainable 
! even though limitation for a suit for pre 
I emption in respect of the second sale had not 
I expired. (Richards, C. J. and Tudholl, J.) 

; Chabraj Singh y. Mahesh Nasain-Singh, 
I 40 All. 572=16 A. L. J, 627= 

46 I. C 976. 


S 2 ui for — Entire property sold to be 

included 'm— Exception — Distinct interests of 
vendees. 

The rule that a suit for pre-emption must 
embrace the entire property sold, unless the 
pis. ia not entitled to claim pre-emption in re- 
gard to any portion thereof, is mapplioabia 
where the interaets of the vendees, inter se are 
distinct or where they have since been separat- 
ed or divided. (Kanhaiya Lai, A. J. C,) 
Nau Nbhad V. Dy. Commissioner, unao 

3 0. I, J- 346=47 1. C.804. 

— ‘Suit— Limitation — Starting point. 

'jSAe. Limitaohon ACT,ART 10 

67 P. L. R. 1918. 

— ^Duit for— Purchase made by vend^ee on 
different date—Sidi to pre-empt first sde— 
Ve^idee claiming io'he C{>:-sharer in .virtue u/' 
second — SuiP not mmnlaincdole. 

:h Tehdee- becomes, a co-sharec of .the property 
purchased by him from, the date of his pur^ 


Suit for— Refusal to purchase — In- 
ference fi’om conduct —Sale by Court of Wards 
No bid by plff—Seco7id sale to the hnowledge 
of plff.—Silsnce—E ffect of 

Certain property, under the management of 
^ the Court of Wards, was sold the t?aie having 
j been previously advertised The highest bid 
was Rs. 1,000 and the plK. was present but did 
not bid. The price was considered inadequate 
and the property was withdrawn from the sale. 

It was advertised for s-ale for a second time 
and at the second sale it fetched Rs 950. It 
was not clear whether tne plff. was present at 
the second sale In a suit for pre-emption, 
held that the plS. having known that the. 
property was being sold and having every 
opportunity to purchase, his absence of protest 
at the sale being made again and the delay in 
bringing the suit was tantamount to his refu- 
sal to purchase and the suit was not maintain- 
able (Richards, C . J, and Tuaball, J.) CHITRU 
Singh v. Bhagwart Singh. 

16 A. L. J. 492=46 I. C, 106. 

— Suit for— Right of pre-emption — In- 

i ierest to ivhich pre emptcr is entuied — Money 
i leftiO'dh vendee to discharge encunibro/nces. 

A pre-emptor cannot in his suit for pre- 
I emption claim in reduction of the purchase 
money such interest to which he may become 
entitled or for which he may become liable by 
reason of the failure of the vendee to pay 
: to him and to the other creditors of the 
j vendor moneys which had been left with him 
out of the sale consideration for discharging 
encumbrances on the property sold. (Kanhaiya 
LaLA, J. C.) Cghatarpad v. Hardec 
Baksh. 21 0. C. 269. 

Talabs—Gustom arising on sale— 

Transaction in the form of a perpetual lease- 
issues to be decided. See Mahombdan Law. 

16 A. L. J. 233. 

Trees on land —Easements— Bun with 

the land. 

In a suit for possession of land by pre* 
emption, the trees standing on the laud and all 
rights of easement appertaining to the land 
pass with it (Mitira, A. J, G :) BADOBRAO 
APPAEAO y. ANAD RAO. 

47 1.0,664. 

—^'-Wajih-uRdre — Cusiou or contract — 

XnkrpreiationoJ docmient- 
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PEE EMPTfON. 

vVben consi deling the esistence or nori' 
esisfcence of a castom of pro emption the 
languTge of the particuUr wajiD-ul-arz ought 
to ba ta^en into consideration. 

Consequently, where the only evidence in 
proof of a custom of pre-emption was the wajib- 
ul-arz which recorded that when property was 
bought or mortgaged \ y a stranger, the co- 
sharers ware entitled to take in the event of 
sale at sixteen years' purchase and in th^t of 
a mortgage at eight, and it then recorded a 
statement that a person had a right to redeem 
a mortgage in which he had no interest: — 

Beldj that the entry in the wajih-ul-arz on 
the very face of it disproved the existence of 
a custom. [Richards, G. J. and Tutibali, J.) 
SURAJBALI SiNaH v. AIOHAMyiAD NaSIR. 

16 A. L.J. 879=48 I. C. 220. 

Wajib-ul ■d,cz—Enirij m^C onsiruclion 

Of 

“ If any CO- sharer wishes to transfer his 
(landed} property by sale or mortgage, than be 
can transfer in the first instance to a co sharer 
relation according to the gradation of the 
relationship and in e-ise of refusal, to other co- 
shirera fora reasonable price. If no co-sharer 
in the propert* takes it, then he has the option 

to transfer it to whomsoever he likes If 

any one makes a transfer in favour of bis 
children or near teUtion then no one else has 
a right of pre emption. 

Held, that even in cases of a sale in favour 
of a relation, a nearer relative of the vendor 
should have a right of pre-emption. [Richards, 

. Ck J. and Ttbdhall, J,) GULZAB ALI v Siadat 
HTJSAlfi. 43I.C. 2. 

PRESCRIPTION — Acquisition of assessment ■ 
by, against government— Enjoyment for nearly 
60 years— Assignment of property by Grovern- 
meat to private individual — Efiect. See 
Easements act, S. 15. 34 M. L, J. 398. 

PRESIDENCY SKALL CAUSES COURTS ACT 
{XYi OF 1882j S. 31 (b} — Decree of Presidency 
Small Cause Court— Transfer to Munsif direct 
if valid. See (lylV) DIG, COh. 1003; ivEDAR 
Nath Manna v. Jogundra Nate Das 

28 C L. J .264=41 1. C. 815. 

' S. 38 — Pull Court — Power to reverse 
i decree on questions of fact. See (1917) DIG. 
Cod. iooi; soNoo nabayan^u. dinear 

42Boim. R6= 
19 Bom. L. R. 944=13 I C. 488. 

~-S. 41- S^iit in eiecimeni — Pro^ert^ 

‘ isho&e annual value at racJc rent exceeds 
Bs. IjOCO— itMsaC of ^ariion oj property in' 
'aetmloccnpatim of tenant less than Bs. ECOO 
fq try—^TitJe guestiom of^ when.' 
cmi be gone into. ■ . ’ - / . t 

/ 1 - ‘Where a suit wi;hrou^H under S. M 
eject - a^‘ in ; 


PRES. TOWNS INSOLVENCY ACT, S. 17. 

occupation of a portion of the house aod the 
annuii rental of the entire house exceeded Rs. 

1,03 1 but- the annual rental :f the ictual por 
tion of tho house in ths occuption of the 
tenant was much less than Rs. I.COj. 

Held, thac the suio had reference o-.ly to 
the portion of tbe house in the tenant^s pos- 
session and that therefore the annual rental 
of that portion alone determined the jurisdic- 
tion of the Court under S, -11 and that the 
Small Cause Court had jurisdictiou to give a 
decree for ejectment. 

Where a Small Cause Court goes into a 
question of title to enable it to exercise its 
jurisdiction, its order cannot be set aside as 
being without jurisdiction. {Krislman, J.) 
VENKATARAMA CHtiTTY In re. 

7 L. W, 310. 

PRES. TOWNS INSOLYENCY ACT, (III OF 
1909), Order under — Suit to set aside if 

competent. 

No suit lies to set aside an order passed 
under S 7 of tbe Pres. Towns. Act. The 
proper remedy for the party aggrieved is to 
appeal against the order. 40 Mad 1173 foil, 
{Wallis, C^J and Kumavaswaini i^astri, J.) 
TEE OFFICIAL assignee OF MADRAS y. 

Manga YAEK ABASE ammal. 

47 1 C 298. 

— — Ss. 17 and 5i~~ Adjudication of Insol- 
vency — VesHig of property, priority of — 
Rival jurisdictions , prcceedings m-: Balance of 
convenience. 

Two of the creditors of a firm carrying on 
business at Rangoon and Madras presented a 
petition on 17-4 1/ to the High Court of 
Madras in its insolvency jurisdiction, for the 
adjudication of the firm setting out various 
acts of insolvency alleged to have been com- 
mitted after the month of March 1917. On 
23-4-17 an older of adjudication was made by 
the High Court. On lO-O 17 the firm was 
again adjudicated by the Chief Court of Lower 
Burma m respect of acts of insolvency com- 
milted in or about tbe month, oi Eeb. 17 in 
Rangoon. On a question being raised as to 
whether the properties of the insolvent vested 
in ihe^ Official Assignee of Madras to the 
exclusion of the Official Assignee of Rangoon 
01 vice versa and as to which court should 
administer the estate. 

Held : (I) that the adjudication by the 
MadrTLS High Court was^prior to the Rangoon 
adjudication, the question of priority depend- 
ing on th6' actual data of the adjudication and 
not on the date of the commission of the acts 
of bankruptcy on which the proceedings were 
stated 

(2) That the whole property of the insol- ' . . 
vents wherever situated m British India hav- 
ing. vested in the Official Assignee of Madras 
on the date of the. adjudication at Madras,-thQ 
subsequent ..adjudication at . Rangoon-, had' - , 
and no. .properi^y of ■ 
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PRES. TOWNS INSOLVENCY ACT, S. 17. 

the in?ol vents could vest in the Official Assig- 
nee oi Rangoon until the Madras Insolvency 
was annulled under S. 22 of the rres. Towns 
Insolvency Act ; ' 

(3) That as the interests of the general body 
of creditors required ihat. the estate should be 
adminstered in Rangoon, the iMadras adjadica- 
tion should be annulled and the Rangoon 
Court should be left to act in the matter. 21 
Bom. 207 and Ex parte Oeddes : In rt Mcwan 
19 L. and J. 41 Rel. [Wallis, C J. and 
Seshagiri Aii/ar, J.) OFFICIAL ASSIGNEE OF 
MADRAS V. OFFICIAL ASSIGNEE OF RAN- 
GOON. 35 U. L. J. 533=24 M. L. T. 455= 

9 L W. 36. 

1 

17— Insolvenoey— Adjudication — | 

After acquired property— Cause of action i 
arising subsequent to adjudication — Right of j 
insolvent to sue in his own name. See j 
INSOLVENCY. 22 C W N- 1018. ] 

Ss 17 and 25— Insolvency of judg- 
ment-debtor — Absence of protection order— 
Running of time does not stop. See LlM. ACT, 
S. 15 AND ART 182. 47 I. C. 798. 

17 — Scc 2 ired creditor-- Suit to 

enforce securUy— Leave of Couri if mce^safy. 

A secured creditor of an insolvent can bring 
a suit to realise his securities without the 
leave of the Court under S. 17 of the Pres. 
Towns Ins Act. {Ormond and- Praitt JJ.) D. 
BADRI Das u The Chbtty Firm Of 0 -A. 
M. K. 45 I. C. 918. 

gs, 36, (9) (b) 17. 51 and 85- 

Praudulent transfer of property by insolvent— 
J^ensdiciion of Insolve'ticy Court to enqu ire into 
and order delivery of property on motion by 
Official Assignee — Sait tc set aside order of 
Insolvency Court, ’if lies — Evidence of insol 
vent if admissible against iram^feree — Transfer 
or assignment by insolvent — Good faith— Onus 
Under the Pres Towns Ins- Act the Insol- 
vency Court has on on application by the 
Offical Assignee', jurisdiction under S. 35 to 
inquire as to whether any sale of property by 
an insolvent is fraudulent or void and. if so, 
to make an • order for the delivery to the 
Official Assignee. 15 C. 109 Ref. But any one 
aggrieved by such an order might biding a regu- 
lar suit to vindicate his title; 6 C. W, N. 
513 Ref, 

The examination of f-u insolvent is not ad- 
missible in evidence against persons against 
whom an order as above is passed under 3. 35. 

The burden of pmof of supporting a purchase 
. from the insolvent of the whole of his assets 
just prior to the insolvency falls on- the person 
elaimihg that the purchase can stand. An 
assignment-by an iubOlvent on the eve of his 
insolvency can. only -Btand if it can . be shown 
that -it dhne for the purjposn of helping 
yhim wilffi funds to tsairybn the business and 
Athat the transaction is Efenuine In re CiAiclaw, 


f^RESS ACT, S. 3. 

25 Ch. D 3l9 Eaf. Transactions of this kind 
will stand good when the properties of the 
insolvent have been tr-^nsferred to creditors to 
i secure an existing debt and aiio advances 
made to enable the insolvent to carry on the 
bosinees. [Greazes, J.) A F G. SeiehaSE 
In re. 22 G W. N. 335=48 I. C. 196. 

S. 51 — Adjudication of insolvency — 

Rival jurisdictions — Vesting, priority of— 
Dependent on date of adjudication and not on 
date of Commission of act of insolvency — - 
Balance of Convenience — Administration of 
estate in one jurisdiction. See Fees. TOWNS 
Ins ACT, as. 17 and 5I. 35 M. L. J. 533. 

— Sa. 53 (1), 108 and 1C9— Insolvency- 

Order of Administration — Attachment by 
Creditor prior to order— Sale alter order — 
Rights of attaching creditor. (1017) DIG. 
COL. 1007. PREM LaL Dear In re. 

44 Cal. 1016=43 I C. 348, 

Sch. II Art. 18— English mortgagee 

— Not within the section. See GROWN, DEBTS. 

22 C, W N. 793. 

PRESS ACT (I OF 1910)-S. 3. (i)— Order of 
District Magistrate under — Natu-re of—Bevisicn 
! against, 

An order of a District Magistrate under S. 

3 (1) of the Press Act is a purely ministerial 
proceeding and is not open to revision by the 
Chief Court. {Eattigan, C, J. arod WUher' 
t/orc£5, J.) gulsar Muhammad u Emperor. 

20 P. R. (Cr.) 1918=46 1. C. 516= 
19 Cr. L. J. 740 

Ss. 3 U) and (2j and 23— Order. 

under S. 3 (2)5^ District magistrate if ultra 
vires — Requisites of order under S. 3 (l) — 
Revision of Magistrate's order —Governmeni of 
India Act, S^ 107, 

A Press had been in existence since 1889 
without a declaration under Act ^5 of 1867 but 
on the passing of Act I of 1910 the necessary 
declaration was made and an exemption was 
granted from depositing security. Subsequent- 
ly the i^t. Magistrate passed an order under 
the Press Act of 1910 requiring the proprietor 
to deposit security. 

Held, that an order under S. S f2) of Aot I 
of 1910 oouid be passed only by a local 
Government, 

i Futher, as it did not appear on what ground 
the exemption from depositing security has 
been originally granted and on what ground 
the Dt. Magistrate required security, to be 
deposited at a later stage* the order of the 
} Dt. Magistrate was had.and liable to be 
set aside by the HighUourt under ^ S. 107 of 
the'Government of India Act ^1915,. (Rea and 
Shcsrfuddin, JJA GANESH Lad v EmpeboR, 
. 4 Pat. li. W. 155=4A I. C. 579= 

i lOCP.L. ^.365. 
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PRESS AND REGIS. OF BOOKS ACT. 

PRESS AND REGISTRATION OF BOOKS 

AGT (XXYof 1867 S %—Dedaratiofi- Ref usal 
of Dt . Ma^jistrate to aidJi^nt-caie'-Eivision- - 
Irderfcrence- 

A Dfe. -ilagi^trate. in aotiug or purporting to 
act under 5. 6 of the Press and Kegist ration of 
Books Act cinnct be said to exercise jurisdic- 
tion as a Court, nor can his proceedings be said 
to be in any sense judicial and the Chief Coart 
has no power to interfere with his proceedings. 
87 I,G. 607, 39 Mad. 1164 and 18 Cr. L. J. 
2S9 foil. {Baliigan, C. and Wilberforce, J.) 
AHAD SHAH tJ. PMPESOE. 21 P R. (Cr.) 

1918=:27 P. W. R (GR ) 1913= 
45 I. G. 625-19 Cr. L. J. 621. 

PRESUMPTION — Consideration— Deed does 
not necessarily import consideration. See 
COi^SiDERATlON. 20 Bum. L. R. 177 

-Criminal trial— Presumption of inno- 
cence, strength of— Conflict with other pre- 
sumptions. See (1917) DIG-. OOL 1003 ASBRAP 
AIjI u. EAIPEROR. 21 G W. N. 1132== 

19 Cr. L. J. 81=43 I. C. 241 

Deposition — Pceaumption as to its 

being read over See PENAL CODE, S 193. 

28 P. E.(Cr.) 1918. 


: PRINCIPAL AND AGENT 

■ Lakhiraj — Long possession without 

payment of rent. See, B. T ACT. S. lOd. 

22 C. W N 396. 

; Legitimacy — Inference of, from proof 

i of paternity. See Evidence act, vSs. 112 and 

i Hi. 43 I C. 478. 

I Lost-grant-Presumpfcion from ancient 

and uninterrupted user— Essentials of— Right 
to be such that it could have been the subject 
of a grant. See EASEMENTS ACT, SS. 2 (c) AND 

17 (c). 20 Bom. L R. 393, 

Notice to quit by post— Presumption 

in favour of its reaching the addressee. See 
Landlord and tenant. 

35 M. L. J. 713=23 C. W. N. 77 (P. C.) 

Notice to quit service on one joint 

Tenant whether raises presumption of service 
on others. See LANDLORD AND TENANT. 

35 M L. J. 713=23 0. W. N. 77 (P. C.) 

Occupancy right— Unoccupied Govt. 

ryotwari lands— Claim to occupancy right for 
a long time— Sale and mortgage of holdings 
by tenants— Permanent right See Landlord 
AND tenant. 7 L W. 134. 


Permanent and heritable grant - 

~'Frau<^ of ageyit^Scope of auUhority — i Grant for maintenance — No presumption of 


LiabUity of principal. 

A principal is liable for the fraud of the 
agent acting within the scope of his authority, 
whether the fraud is committed for the benefit 
of the principal or for the benefit of the agent. 
Authorities on the subject reviewed. (Drake 
Braheman, J.C.) EUKAMCHAND v. Bengal 
Nagpur railway co. 

45 I. C. 856. 

— Hindu joint family— Presumption of 

jointneas— Acquisition by one member— No 
presumption that it is separate property. See 
HINDU Law, Joint PAHiiaY. 

5 Pat L W. 122=46 1. C. 253. 

Implied contract —Long continued 

payment — Contract supported by Considera- 
tion-Legality of payment ^ Right and title of 
recipient.^ See ABWABS. 22 C. W. sa. 823. 

Inam grant by native ruler— Agrahar- 

amdar grant of soil and not merely of the 
Eoyal share^of roY^enue alone. See MADRAS 

Estates Land act, b. 3 fS) ^a). . 

41 Mad 1012,. 

_“~“Joinb creditors — Presumption that 
each of two joint creditors : is entitled to half 
of trhe debt. Hea GO- Mortgagees. 

- 44 I. C. 621. 

— Judicial Acts— No presumption as to 
apriority of, events happening, on the same day.^ 

24 M.L T. 179. 


! permanency from uniformity of rate for series 
I of years. See GRANT, CONSTRUCTION. 

I 43 I. C. 654. 

I Permanent tenancy — Evidence of — 

j Ryotwari wasteland— Uniform rent for 50 years 
Sale and mortgage of holding by tenants 
recognised by landlords — Claim of occupancy 
right by tenants. See LANDLORD ANDTENANT. 

7 L. W. 194. 

“Sub-lease taken by father in a joint 


Mifcakshara family — ^Presumption that it is for 
benefit of family 4 Pat L. W. 109, 

PRINCIPAL AND AGENT— Accounts - Death 
of agent - Liability or legal represencafeive to 
accoucit. See ACCOUNTS. 47 I. C. 371. 

-Agent Retention of principal’s money 

—Liability for interest on — Extent of. See 
COMPANY, Fund. (1918) M W. N. 1. 

Sub-Agent -Agent employing a sub- 

agent liable to the principal for the sub -agent’s 
fraudulent dct committed within the course 
of employment. ' See (1917) DIG. COL, 1013 ; 
NENSUKHDAS V, BIBDICHAND. 

19 Bom L. R. 948=43 1. C. 699. 

— — ^Suitfor account for . moneys lent to 
persons to whom agent was not authorised to 
iend~T Sait for ordinary money account — 
Lhmitatioru See Lim. ACT, Art! 89.* , 

V: ' . 'VJijssad.C 
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PRINCIPAL AND SURETY. 

PRINCIPAL AND SURETY - Contribution 
liability for — Payment of yrincipaV s deht> | 

The Chairman of a Company under a highly i 
advanlageous agreement to himself financed i 
the Company with money borrowed from a 1 
third person and at the request of the latter * 
some of the Directors executed a promote as ; 
sureties, whereby, along with the Chairman, ' 
they made themselves jointly liable for the 1 
payment of the loan. ! 

Held, that the sureties were not liable to ] 
contribute to the sum realised by the creditor ; 
from the principah {Ormond, 0. C. J. a 9 id Par- 
lett, J,) ABDUL BARI CHOWDHURY 
OOAEAN, 54 I, C. 231. 

PRIORITY— Suit for possession of, by lessee 
from usufructuary mortgagee in possession— 
Lease granted and registered by mortgagee dur- 
ing the pendency of proceedings for compulsory 
registration of mortgage— Right of lessee to 
recover possession without paying off the 
mortgage. See OCCUPANCY HOLDING, SUIT 
FOR Possession, 16 a. l. J. 137 

PRIVATE DEFER CE-ii'ig/ii of private de 
fe^ice of property — Possession with accused — 
Attempt bn} complainant to remove crop — 
Besistance-^ Whether jusiifiahle— Penal Cods, 
8s. 117 and 148. ' 

Where the accused was found to be in 
pOBsesaion of land and the complainant’s party 
by use of force attempted to out the crop 
grown thereupon by the accused, the latter 
were justified by right of private defence of 
property in resisting the complainant. 

Eight of private defence extends to S. 141 
and subsequent sections juafc as much as it 
extends to any other ofience punishable under 
the Penal Code. 

• Where a person, in possession of property 
sees an actual invasion of his right to that 
property if that invasion amounts to an 
ofience under the Code, he is ‘entitled to assert 
it by force and to collect for that purpose such 
numbers and arms as may be absolutely 
necessary for this purpose provided that there 
is no time to have recourse to the protection 
ofrthe^poiice authorities. 35 G, 868 and 35 Cal, 
9S4 diet, and comm. on. (Roe aitd Imam, JJ.) 
FOUZDAR EM V, FMPEROR. 

3 Pat. 3. 519=4 Pat L. W. 111= 
(1918) Pat. 255-.: 19 Cr. L. J. 251= 
55 1. C 33. 

— Eight of— Tenant in possession of 

holding— Portion of land undar water— Land- 
lord giving a lease of fishing Tights to a 
' stranger— Disturbance of possession— Obstruc- 
tion by tenant whether unlawful. See PENAL 
-Code, g, i57, 

SP&tL.W. 101. 

PRiy lEEGE— Communication between ' V akil 
and olxeht^ ^"6 EVIDENCE A0T;S. 126., 

- T iOA.L.J. 879, 


PROBATE. 

PHIYY COUNCIL— Appeals to— Consolidation 
of — Powers of High Court. See G P, CODE, 

0. 45, R 4 and S. 151. 3 Pat. L. J 546. 

Appeal — Execution of decree in the 

subordinate Judge’s Court — Whether Subordi- 
j rate Judge has jurisdiction to stay execution — 

I Exercise of- -Powers of revision where no 
1 second appeal lies— G. P. Code, O. 45, R. 13 — 
i Court, meaning of. See (l917; Dtq COL. 1016 : 
j RAM Bahadur v Thakur Srt Sri Radha 
Krishna Chanderji. (1917) Pat. 285= 

1 3 Pat L. J* 50=3 Pat. L W 222 = 

52 I. C. 835. 

— Appeal from remand order mainfeaina. 

bility. 8^^ OR. P. CODE, S. 109. 

(1918) Pat. 1. 

Appeal to— Leave to appeal in forma 

puwpms— Jurisdiction of High Court to grant 
— C P Code 0. 44, R 1 applicability of See 
C. P. CODE, 0. 44, R. 1. 35 M. L. J. 258. 

— "Criminal appeals — Erroneous admis- 
sion of evidence not affecting substantial 
justice— Cr. P. Code, S. 172. See. fl9l7) DIG. 
COL. 1016. Dal Singh v. Emperor. 

55 Gal 876=21 C. W. N. 818= 
33 M- L J. 355=^1917) M. W N 522= 
6L W 71=26 0. L.J. 13= 

15 A L. J. 576=1 Pat. L W. 661= 
19 Bom. L. R. 810=13 N. L. R. 100= 
39 I. C. 311=9 Cr L R. 561^ 
54 I. A. 137=11 Bur. L. T. 54 (P. C.) 

Finding of fact— Inter Jei'ence 

Finding oj Appellate Court in reversal of that 
of trial Court— Practice. 

An appellant who asks the Board to upset a 
carefully considered finding on a question of 
fact arrived at by Judges fully conversant 
with habits and practices of the country takes 
a heavy burden on himself. 

Their Lordships of the Privy Council refused 
to displace a carefully reasoned judgment of 
tbe Judicial Commissioner’s Court on a ques- 
tion of fact which commended itself of their 
view of the case, meTely in order to restore a 
judgment of the Bubordinate Judge, which 
did not rest on the favour with which he 
regarded the witnesses but on a speculation of 
his own as to probabilities. [Lord Sumner.} 
JURAWAN LaL V. BALDEO S?NGH. 

21 0. 0 . 104=48 I. C. 223 (P, C ) 

’Practice— Point not urged in High 

Court against decision of first court if, will be 
entertained. See MORTGAGE, REDEMPTION. 

22C. W.n: S66. 

PRvBATE — Application for — Delay, if m 
ground for refusal— Will natural and in accor- 
dance with tenor of lifa of testator— Genuine- 
ness, inference as to.: See (1917) Dig COL^ 
10X7 L- makunda Hand v. Bholanath 
HANDA. (1917) Pat, 89=43 I. C. 195. 
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PROBiTE. 

- — . Delay application for — Careful 

scrutiny of evidence — Satisfactory esplanation 
for delay —Probate not to be refused. iSee 
Will Probate. 22 C. W- W. ^23, 

■ — -Grant in respect of part of Estate — 
Compromise of probi-ta p.ooeedings — Binding 
nature on minors — Equitable Estoppel. Si'e 
Letters of administration. 

3 Pat.L. J. 515. 

'’Mefusal of. on the g found that will is 
^‘inofficious'* '—Improper, , 

Probata of a will cannot be refused on the | 
ground simply that it is wbat lawyers in j 
anoient time called “ inofficious," That i 
doctrine does not apply to India. [Fleicher j 
andN.B. ChatUrm.. JJ) RAMMAL DAS ; 
EOGH V, KAKAL KOLI KOCHINT. 

22 C. W N. 315:=43 I. C. 208. 

— ^ —Revocation of — Non service of Cita- 

tion-Legatee under earlier will ^without 
having obtained probate of tbe sime — Loews 
standi to apply for revocation of probate of 
later will. See WILL AND PROBATE 

22 C. W N. 564. 

PROB. AND ADMN, ACT (V OP 18811, S.5- 

D&posUed in a court of competent jurisdiction 
nieanmg of --Property, authenticated copy, whai \ 
is. j 

a, 6 of the Prob. and Admn. ^ot does not 
require that the will should remain in Court I 
. for all time, after it has been once deposited. 
It is quite sufficient if fhe will had in fact I 
been deposited in a foreign court of competent * 
jurisdiction and that the Court had before it 
the original will at the time it made a judicial 
pronouncement on the validity of the wUl. 
The copy Of the wHl, required by S. 6 of the 
Act does not heoessarily mean a copy authenti- 
cated under the seal of the foreign ciurt : a 
copy authenticated by the notarial seal of a 
notary as provided for by the judicial process 
of a foreign goutc is a properly authenticated 
copy within the meaning of the section. 
{Fletcher mtd Suda, JJ.) SDSHILAEALA 
DASI V. ANDEUL CHANDRA CHOaDHHRY. 

23 G. W. N. 7l3=:-44 I. C. 166. 

— — S 6 — Probate — Delay in application 

for— No ground for refusal, where delay 
.satisfactorily explained. See Will, PROBATE. 

22 C. W. S,. 424. 

Ss. 8 and 9 — Probate— Grant of, to ^ 

seme exectuers ^ciihout citaiion upon otimrs — , 

■ B^medy of ot}ver execuioj's. 

Where a Probate has been, granted to some 
of the executors appointed by a will without 
•citation upon the orhaeg calling upon them to 
accept or renounce their executorships 3, 9:. of 
the Prob. and Admn. 'Act ^ooiqea applicable to 
the .case and. the oth^ ex^Utprs - daii ' 
appUcatiPiJ ior- Probitev^^i&.^d’f ,unies$ they 


^ PROBATE AND ADMN. ACT, S. 34 

i are debarred under S, S of the Act. (Teunon 
' and 2dowbo2Lkf JJ.) Peari LaL DaS v. BePIN 
I BEHAEI DaS. 43 I. C. 336. 

I — Ss. 13, 23 and ii—Letters of ad- 

I ministratio-n — Grant of to sistcj — Adopted son. 

I Letters of administration might be granted 
to a sister though aa adopted son is put for^ 
ward and his title is in dispute Letters of 
Admn. cannot be granted to a minor. {Fox, C. 
J. and Orniand, J.) Ma Shan Ma BYU v. 
Ma Chit Saw. 10 Bar. L. T 184— 

44 1. C. 138. 

S. 2^— Letters of administration, grant 

of — Contest between sister a'^^d ad' pled daughter 
—Validity of adoption disputed — Procedure. 

Where the full sister and an alleged adopted 
daughter of the deceased whose adoption was 
disputed applied for Letters of Administration 
to the estate of the deceased. 

Seld, that inasmuch as in the event of the 
adoption being established the sister would 
not under tbe Budhist Law be entitled to any 
■ share in the estate, the Court would be justified 
I in going into tbe question of adoption 
(Twomey and Orma.nd. JJ ) AUNG Ma Khing 
r. Ml AH BON. 11 Bur. L T. 65=9 L. B. R. 

163=45 I. C. 737. 

S 23 — Letters of adminisiraiioii — 

Rical applicants — Procedure. 

Where rival applicants apply for tbe Letters 
of Administration one of whom is admittedly 
entitled to a share in the estate under S 23 
of the Prob. and Admn. Act and the status of 
the others is disputed, tbe Court should grant 
Letters of Administration to the heir whose 
status ia admitted. [Twomey, C- J. and 
Ch'mond, J. ) Shwe Yin v. M a On. 

45 I C. 935. 

Ss. 23 and ^i—Objectio7i of proceeding 

only to determine rep^esentaFon of estate — 
Qiiestion of adoption, if can be gone into 
The object of of proceedings under the Prob 
and Admn. Act is to determine the question of 
representation of the deceased for tbe purpose 
of administering the estate, and not to deter- 
mine question of inheritance. The Court 
should not enter into questions of adoption in 
such proceedings {Fox, C. J, and Ormond, J,) 
MA SHAN MA BYU v, Ma CHIN Taw. 

1C Bur. L. T. 184=44 I. G. 138. 

— S. Zi—Adinwistrator pendente lito — 

Posiiion and powers of— Power of probate 
Court to direct adviinistratcrr pendente lite io 
advance to wRiow contesting .wild m07ioyjor 
conduct ^/ case. ' ' . 

The poMtion of an administrator* pendmte 
in Probate proceedings iselosely analogous 
tc that of a Receiver in a partition suit and 
S, 34 ol the Prob , and Admn, Act. give sajmple 
power to Court to ; direct 
''p&ijMmU inch ■ .acts'; nifty be- 
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probate and ADMN. act, S. 50. 

necessary in the interests of the several parties 
to the proceedings. 

The Court made an order directing the 
administrator petideiite lite to pay the widow 
contesting the will, a sufficient sum for the 
maintenance of herself and her minor sons 
and for the proper conduct of their defence in 
the Probate proceedings.- {Teunon and ISfew- 
lould, JJ) GOUB MONI DASSI v. BOEADA 
. Kanta JaNA. M L C. 667 

. S, SO-Probate— Grant in respect of 

part of Estate— Validity — Compromise of 
probate proceedings- Binding nature on minors 
Equitable-Estoppel. See LETTERS OF AD]\ri- 
nisteation, 3 Pat. h. J. 416. 

Ss. 62 and 85 -Application for letters 

of administration mtk will annexed— Duty of 
court — Discretion^ 

An application for Letters of Administration 
with the Will annexed stands on the same 
footing as an ^application for Probate and the 
Court is bound to grant the Letters unless it 
finds that the W ill was not executed by the 
testator or that he was not of a disposing mind 
at the time of making it, or that the Will was 
not his own voluntary act. [Scott Smith, J.) 
BABU MISRA V . Umer peeshad. 

110 P. W. R. 1918=15 L C. 97i. 

Ss. 76 and Scope of— Accounts, 

Submission of by executor to Court— Order for 
future half yearly accounts. 

Ss. 76 and 98 of the Prob. and Admn, Act 
contemplate the submission of an initial in- 
ventory and one final account after the com- 
pletion of the administration. Orders purport- 
ing' to fi?: the capital of the trust and provi- 
ding for future administration of trust and 
making provisions for effecting repairs and 
submitting half yearly accounts are outside 
the scope of Ss. 76 and 9S of the Act. 9 S. L. R 
131 foil. (0 roach and Baywardy A. J. C.) 
NOTANDAS V. KISHKIBAI. 12 S. h. R, 27= 

47 I. C. 75C. 

■ — r S. 93 — Executor mt accountable— 

Duty to exhibit accounts to Court. , 

A provision in a will that the executors j 
shall not be liable to render accounts does not | 
. exempt them from the obligation of exhibiting | 
to the Court of Probate the accounts of the ' 
estate required by S. 98 of the Prob. and ; 
Admn^ Act. But the Probate Court in such a 
case has no concern with the accounts of 
management by the ezeoutors [Teunm^^and ^ 
mwbouid. fJ) Pbaei Lab Das v. Bbpin , 
^ behabi Pas. , 

45 I. C. 336. J 

, — — S> 98 (t)-r{)rder ,dir£Ctj>ng- executor \ 
i ia fur7ii$h. accounts annually. ' 

■: V in^otder direeting' annxeeutor toLf tnmish ac- ^ 
' 4 otimt 0 with the 


DECISIONS 

PROMISSORY ROTE. 

provisions of S. 9s (11 of the Probate and 
Administration Act. [Teunon and Neicbould, 
JJ ' JAGAT LURLAV MAZUMDAE V INDU 
Beusan Mazumar. 44 I. C 58. 

S. i2S— Specific legacy mesne prof its 

— Delay in accounting by executor — Interest cm 
arrears of income. 

Where a will bequeathed specific property 
absolutely to the plfi. then a child, and provid- 
ed that the executors should deliver possession 
of the property on her marriage, the property 
becomes the plfi's on the testator’s death and 
she is entitled to all the income ^rom that date 
in the absence of any provision in the will to 
the contrary. 

An executor who has been guilty of delay in 
accounting is not to be charged with interest 
on arrears of income unpaid by him. {Abdur 
Rahim and Oldfield. JJ ) GOWRI v. NabMA 
MIJCHINATTENYA. 23 M L. T. 353-= 

7L. W. 513=45 1.0. 664. 

PROBATE PROCEEDINGS— Parties— Possi- 
bility of interest enough to enable person to 
intervene— Head of an endowment entitled 
to a legacy under the will— Right to intervene 
as respondent on appeal. See 0. P. CODE, SS. 
107 AND 151. 3 Pat. L. J. 409. 

PROMISSORY NOTE — Execution of by 
trustee of a charity — Personal liability. See 
NEG. INST. ACT, BS. 26, 27 AND 23. 

35 M, L. J. 90. 

-Executor — Debt under not borrowed 

bona fide in course of due administration — 
Creditor’s rights— Right of direct recourse 
against estate — Right to be subrogated to 
executor’s rights— Suit on promissory note 
Right to subrogation if and when can be allow- 
ed in — Necaasary allegations in plaint — 
Promissory note by executor, trustee, guardian 
or agent— Executant when personally liable 
under, and when not — Promissory note for 
debt— Suit on debt-Maintainability— Debt and 
i Note contemporaneous — Effect *- Practice — 
Pleadings — Prayer for larger relief- -Leaser 
relief to which plfi. found entitled when will he 
granted and wlien not. See (1917) DIG. OOL. 
1021 ; AMMALU AMMAD v. NAMAGIEI 
Ammad. 33 M L J. 631= 

22 M L. T. 391={1918) M. W N. 110= 
6 L. W, 722=42 1, C. 760. 

— Joint promisee hemmi for erne of the 

pramUsors — Right of suit* 

Where two persona executed ^ promissory 
note to the plfi. benami for one of themselves 
. the promissota and the plfi brought a suit 
to recover -the amount. — 

that the promissee of a note of which 
he is in -part the pronaissor oannot£,inaintain 
the suit 8^ therefore the plfi, who is his 
cannot main tarn the suit. 
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PROMISSORY NOTE. 

A fcanamidar cannot be in a better position 
Shan the real owner. {Alybtg and Sesh^giri 
Aiynr, JJ.) RaMAN CHETTT v. PASUPATHf . 
AitaR. 25 M. Xi* T. 502=59 I. C 51. 

* ‘Right to sue on note in tavour of 

person as trustee payee subsequently succeed 
ed by another as trustee —:sub sequent trustees 
right of to sue without endorsement or assign- 
ment— Trusts Act S. 75— Principle of — Appli- 
cability See (]yl7) Dig. <'OL. 1024; RAMA 
l^ATHAN CHETTY v. KATHA VBEAN. 

41 U&A. 39^=33 M ti J 627= 
22 M. L. T. 458=\19l7) M W M. £43= 
6 Ii. W 753=42 I C 9d4 

— Stamp — Promissory note executed in 

foreign territory but with stanip of British 
India — Suit on promissory noie in Biitish 
Court, maintainable. See STAMP ACT. 8. 35. 

2b Bora L. R. 464 

Suit on — Ckmditimal decree m Jur- 

nishing indemnitg — Propriety of, 

PIS. sold a piece of land to the deft and 
obtained from the latter a promissory note 
During the pendency of tbe suit by a third 
person challenging the sale the pl5. sued the 
third delt. on the promissory note The first 
Court gave plfi. a decree o nditional on his 
indemnifying the deft in case the latter lo»fc 
the property purchased by him. 

Heidi that the condition attached to the 
decree was just and proper and that the Court 
had power to pass such a decree. {Sye^vcer ojid 
Srinivasa lyengcr^ JJ.) PaEAMASIVan PiLLai 
V. SGBAYYA PILLaI. 43 I. C- 591. 

Transfer of whole of balance due under 

Yalidity See NEa'iKSTS ACT, S. 56. 

5 P W. R, 1918. 

PROVISCUd IRBOLYENCY act (III OF 

19b7)~ procedure under— Summary procedure 
for discovering properties of insolvent not 
available — Remedy of creditor if insolvent 
conceals his property — Suit by receiver — 
English and Indian Law — Bankruptcy Act, 
S. ^7. See PEOV.lNS, ACT, SS. 18 AND 43. 

22C. W. H. 702 

— Receiver — Position of — Power of 

Judge to order *— Receiver to enquire and 
report on the title of the insolvent to dis- 
puted property— EeceivePs Act purely admin- 
istrative. See PEOV;INS.ACT,S 18 (3). 

22C. W.N.700. 

3 ^ ^ (2) and 46— 

z JuAge invested mith declining to 

. take octwn «nder 5,18 (2j ergainst msolveni^ 
^ W hetlief appeal lies to Dt, Judge agauist order 
under B. ^-“Creditor if art aggrieved person, 

- ^ Th^ an insvolvent 

■ ; hy A.Butodina^ J with juHsdie- 

h the Proy. Im. 


PROY. IKSOLYENCY ACT. S. 6. 

Act and thereafter certain credi^-ots of the in 
solvent made applications before the Subor- 
dinate Judge to tbe efiect that the insolvent 
had concealed certain properties and prayed 
es mining witnesses on both sides, and 
th'-t hO'Should be punished under 3. i3 (2). The 
Sub Judge after hearing the creditors and 
the insolvent rejected the applications- There 
upon some of the creditors applied to the Dt- 
■J adge who, after examining witnesses on 
Doth sides sentenced the insolvent to three 
months rigorous imprisonment 

Heidi per Temzon, J , — The orders made by 
the 3ub Judge while he wag as Sessions Judge 
of the case could be interfered with by the Dt. 
Court only under the provisions of S. 46 which 
in the matters therein dealt with subordinates 
all other Courts to tbe Dt Court or under the 
powers conferred by the C P. Code in regard 
to Civil suits as provided in S.l7. 

That no appeal lay against the Sub Judge 
declining to take action a^jainst the insolvent 
under a 13 2) 40 Mad 63j foil. 

Per Newbould, J, — The word ‘Court’ in S. 43 
of the Act does not mean tbe Court ot origi- 
nal jurisdiction only and the Dt. Judge’s order 
in this case was original and not an appellate 
order. 40 viad 63o dist. {Teujiofi and New- 
tdbou JJ.) Digendea Chandra Barack v, 
HAMANI MOHAN GOSWAMI. 22 C. . R. 958 

=48 I. C. 333. 

Ss 5, 15 and 16 — Application 

to be adjudicated insolvent Rejected as 
premature— Order illegal. See (1917) DIG. 
COL. 1026; KET RAM v. BHAGIRATHI LaL. 

40 Ail 75=15 A L J 886= 
43 1. G. 160. 

■ ■ "Ss. 6. 46 (4) and 47 — Period of 
limitation fixed by Act for petitions and 
Appeals' — General provisions of Lim; Act — 
applicability— Lim Act, Ss. 5, 25 and 29— 
‘Affect the period of limitation”, meaning of — 
Necessity for legislative interference. See 
(1917) Dig Col. 1026; lingayya V, Chinna 
Narayana. 41 Mad. 169= 

33 M L J. 566=7 L. W 443=. 

44 1.0 805 tP. B.) 

'fis. 6, 16 and 16 — Petition for insoU 

vmcy petitioner examined and eoiderxe taken'^ 
Cose, adjourned^ — Absence of petitioner ad- 
journed date — JH^issal for want of prosecu- 
tion, legality. 

On a.debtor^s petition of insolvency pre- 
sented under S. 6 (3) of the Prov. Ins. Act, 
the autyjaid upon the Court after completing 
the necessary enquiries is to come to the de- 
cision on the various matters spoken of in S* 
15 and either to dismiss the petition otto 
make an ; order of adjudication^’ There is no 
warrant . in the Act for aismiHsing, sucti; a 
petition for want of prosecution if the; debtor 
does iiof; appear qp a. subsequent date when 
the Court on a pteviQue t^te - had iew 
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PROY. INSOLYENCY ACT, S. 6 


PROY. INSOLYENCY ACT, S. 16. 


the petitioner and taken some evidence A parson who is an undischarged insolvent 
[Banerjea and Piggott, JJ) LachmI Narain at the data of suit has no right to sue, even if 
DUBE u . KISHUN LaL. 40 All 665= the Official Receiver's permission is given. 

16 A L. J 703=46 I. C. 733. Then property becomes vested in the Official 

Receiver. Under S. 16 of the Provincial In, 

S. 6 {Z)-~Order refusing adjudicGiion solvency Act the insolvent is ipso Jado 

he ground petitioner ivas able to pay his divested of the same, and has no vested inter- 
debts ayid tvos trying to cheat his credikn^s est until restored atter administration. 
regularity Revision. Obiter. — The right to sue in respect of 

'here a p Arson arrested in execution of a property acquired after adjudication and 
ee filed an application to be declared in- before the intervention of the Official Receiver 
snt stating that his assets were only half appears to be for the protection of third 
is liabilities but the Judge dismissed the pjirtiea dealing with him bona fide and for 
ioation on the ground that he was able to value. (Aylmg and Phillips, JJ.) SUBBAEAYA 


on the ground petitioner zms able to pay his 
ami debts a^nd was trying to cheat his creditcn^s 
— Irregularity —Revision. 

Where, a p Arson arrested in execution of _ a 
decree filed an application to be declared in- 
solvent stating that his assets were only half 
of his liabilities but the Judge dismissed the 
application on the ground that he was able to 


pay bis debts and that the application was QHETTIAR v. PaPATHI AmmAl 


made really to defraud his creditors. 

Sield, that as the application complied with 
clauses ia) and {b\ of sub-section (3) of S. 6 of 
the Prov. Ins. Act the Lower Courts^ acted 
with material irregularity in diamissifig it 
{Broadway, J ) MEHR SiNGH v. DAY ANA ND 
COLLEGE, Lahore. 27 p r 1918. 

=49 P. W- R. 1918=44 I c. B30. 


(1918) M W. N. 289: 


=7 L W- 516== 
431 C. 239. 


Ss. 15 and Debtor's petition — Order , 

of adjudicaiion—Duty of court — Bafection of , 
petition— ' Grounds of. 

On a debtor’s petition to be declared an 
ins Tvent, held that the court had no power to 
reject the petition on the ground that petition- 
er h^id transferred his houses to bis son 
{aitah Din, A.a.J.) RAM RAKHA MAL o 
Nazar Mal. 52 P. R. 1918=46 I. l. 436. 


Lower Courts acted — S. 16 (2) - Insolvency petition by 

city in dismissing it d>ebtor— Order of Court directing debtor of 
Singh v . day ana nd insolvent to pay nio'ney into court without 
27 P R 1918. ctdjudicatimi. 

. R. 1918=44 I C. B30. Where a debtor presents a petition for 
adjudication as an insolvent, the Court has 
Debtor' s petition— ‘Order hq power without mfiking an order for 
)f court — Refection of adjudication or appointing i receiver, to order 
a debtor of the insolvent to pay into Court 
ion to be declared an any money which he owes to the insolvent. 

I court had no power to {Stanyon, A. J. C.) GanPAT WaNJARI v.' 
le ground that petition- amriT. 41 1. C 337 


Ss 16 (2) AND (4) — Insolvency- 

Undischarged BankrupD — Cause of action aris- 
ing subsequent to adjudication— -Right to sue 
iQ respect of. See Insolvency. 

22 G. W. N. 1018 


-""S. 16 — Applioation for attachment of respect of. See INSOLVENCY. 

salary of insolvent— Rejection of application an 22 G. W. N. 1018 

ground that salary not sufficient for his main- 

tenance —Legality— 0 . P. Code, S 60 2 ^ — Leave of court not obtained 

When an appropriation of the income oi an institution — Bar -Leave after mslitu 

insolvent is made for the benefit of the oredi- whether- can be granted — Pending ^ 77 ieamng 
tors the Court usually acts on the pnnoipia of .^jfisolvency termmahon of. 

civing to the creditors the surplus atter aUow- \ ^ ^ 

ing efficient portion thereof for his proper S. 16 (2) o^rov. Insolv Act is a bar to a 
maintenance ot the insolvent according to suit for jhich leave of the Insolvency Court 


his nosition in lite. The statute law of this has not been obtained prior to its institution. 

° ^ o an 1 .lOTrA nanrirtr. aiWAti incttt-.iihirkn nf amt. 


country fixes this amount by S- 60 of the 
C. P. Code, re^d with S, . 16, sub- sect ion ( :^) of 
the P^ov. Ins .act. Consequently an order, 
rejecting a creditor's application praying for 


Leave cannot be given alter institution of suit. 
An insolvency proceeding is not terminated 
when the insolvent has not appeared to claim 
his discharge and the record nas been sent to 


reiectme a creditor s application praying lor ms aiscnargtj »uu uuo seau uv 

an atoachment of half the salary of atr the reo'>ra room. A legal proceeding is pend 


insolvent on the mete ground that his pay 

“ i! 0 ’ w “i.° i« “f 
WaM, « lam i“”»' 


ing as soon as commenced and until it is 
concluded i. e , so long as the original court 
oan tdeika an order in the matters in issue or lo 
be aealfe with thereon. (Prati, 0. and 
Crouch, A J. C.) JIVANJI MamOOJI v. GHu- 
LAM BUS8AN- 12 S. L, R. 20=47 I. C. 771. 


g 16 — Attachment after adjudication 

of iuKilvenoy- Validity of-No order vesting 
Broperty in tecetver“— Kfioot of, See Money claim 
had AND REOSIVED. 35H. L. J. 5S1. Recei 


\ r -fi, ifi'—Dtidlischarycd insolvent — Right 

io sue^Permiesion ofOfficiM Asm^ 

^ m reeped of properiy acquired m^r 

dajuc^io^^ w^entkm,of Official 


— S- 16 (2) — Receiver— Suit -in money 

claim against person adjudged insolvent— 
Receiver not a necessary party. See iNfcjOL- 
VBNOY. BEOBIVBB. ^ L C. 3SS, 


— - — Sfi. 16 (6) and ^—Transfer by per. 
son adjudged insolvent— Date of cdpud^catian , 
-~r Relation back to -presentcUion of petition by - 
creditor to adjudge transferred imohefiL _ , 
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PSOY. INSOLYENCT ACT, S. IS. 

A voluntary truosfer by a parson adjudged 
insolvent more than two years after the data 
of the transfer but on a petition presented by 
a creditor o: the transferor within two months 
of such transfer, can be avoided by the receiver 
cf the insolvent’s estate under S. 36 of the 
Pro?. Ins Act. Having regard to 8. 16 (6) ot 
the Act the adjudication as insolvent referred 
to in S. 3S has to be treated as made on the 
date of the presentation of the petition in 
v.'hieh the insolvency proceedings originated. 

The provisions of the English and the 
Indian Law compared. (Oldfield mid Sadasiva 
Akjar, JJ,) SANK^iBANARAYANA AIiAR v. 
ALAGIBI AIYAR. 35 M. L. J. 296 = 

L. T. 149 =( 191 S) M. Yf N 487 = 

8 L. W. 281. 

I 

— S 18 — Decree obtained by insolvent j 

before bankruptcy — Attachment of decree- ' 
holder before irseolvency — Whether decree- \ 
holder, can eseoute decree— -Efiect of — Vesting | 
order. See (1917} Dig. Col. 1032. DAMBAR | 
SiKGH V MUNAWAB ALI EHAN. I 

40 All. 86=15 A. L. J. 877=43 I. C. 129. 

i 

— — Ss. IS and i^-^Procsdure under— j 
Summary ^ocedure for discouerlng properties 
•of insO'lveiit—Bemedy of creditor if insolvent 
c>)}u:eals property— English csnd Indian Laio — 
Bankruptcy Act, S. '27, 

The Prov. Insol. Act contains no section 
corresponding to S. 27 of the Bankruptcy Act. 
An Insolvency Court has, therefore, no juris- 
diction to hold summary proceenings for the 
purpose of summoning before it and examin- 
ing persons in order to discover whether any 
person of the insolvent’s property has been 
concealed by Jhim by having vested it in a 
benamidar and thereby directing the benami* 
dar to transfer to the Ofhoial Receiver the 
property so vested in him. 

When a scheduled creditor in an insolvency 
proceeding has a prima facie case that a por- 
tion of the insolvent’s property has been con- 
cealed by the insolvent by having vested it in 
a benamidar, his remedy is to apply to the 
Court to direct the official receiver to insti- 
tute a suit against the benamidar to recover 
the property in question on condition that the 
ereoitor so applying shall put the Official i 
Beoeiver in funds and properly indemnify him 
against the costs in the suit. { Fletcher mid 
W. B. Chatter jea, J7.) JOY CHANDRA DASti. 
Mahomed amie. ' 23 C. W. K. 702 = 

44 I. C: 143. 

— fis 18 and 47— Sdltf by receiver of 
stranger^^ property as thdt of insolvent's-^ 
Purchaser c^strzccted by owner from iaking 
pcssemm—Applicatiofi by pur^aser.un^ 

- 0 21, Br S7‘md 98 to Insolvency Court — 
Order of Insolvency Court for delivery— VoM- 
dii/tj, - 

/■Where property of a stranger was sold by the, 

. Offiwl tecemc aa b€loiigiitg to tie insolvent, * 


PEOY IKSOLYENCY ACT. S. 13. 

and the purchaser being obstructed, in taking 
possession, applied under 0. 21, Rr. 97 and 93 
of the G. P. Code and the Court passed an 
, order for delivery. 

Held, the order of the Insolvency Court was 
I without jurisdiction and S. IS, cl. i3) and S. 

' 47 of the prov. Insolvency Act bad no applica- 
j tion to such a case and the rules of the C. P. 
j Code relating to the sale of property in exeou- 
i tion of a decree do not aoply (Bakewcll 
j and Krishnmi, Jj.) MADDIPOTfpEEAMMA v. 

; Gandeapu Keishnayya. 

i 24 M. L. T. 4C6=(1918} M- W K. 479^ 

! 8 L. W. 136=47 I. C. 308. 

I ^ g ^3 — Property alleged to he held 

by stranger, benami for insolvent, if 7 nay he 
recovered loiihoui suit — Judge's power to order 
■inquiry by receiver. 

Where a creditor oi an insolvent alleged that 
certain Govt, promissory notes were being held 
by the insolvent’s brother benami for the in- 
solvent and the insolvent’s brother denied that 
the insolvent 'had any title to the Govt, 
promissory notes and alleged that they were 
his own property ; and the J udge called for a 
report on the matter from the Receiver. 

j Held, that it was open to the Judge to direct 
j the Receiver to enquire and report to him for 
j his own information. 

I On receipt of such report, it was for ihe 
j Judge to consider whether, upon the facts 
' before him, he should direct the Receiver to 
i bring a suit in order that the question of title 
1 may be decided, or whether the case is so cleat 
I (that is to say, the title is not really in dispute) 
j that it can be dealt with in the insolvency 
, without the necessity of a suit. If the question 
I of title be seriously in dispute the Judge^should 
i direct the Receiver to bring a suit .to have the 
I question determined. [WalmsUy and Greaves, 

! JJ.) Satya Kumar Mukherjbe v. The 
j Manager, Benares bank Ltd. 

I 22 C. W. K. 700=46 L C. 335. 

1 

I Bs 18 (3) and 2Q— Transfer by insol- 

vent alleged to he benami — Judge if may dis^ 
possess transferee ivithoui suit — Judoe power of, 
to order receivtr to report on bonafides of itans- 
; fer — Direction to creditors lo put receiver m 
funds 

Where transfer, by an adjudicated insol- 
vent within 8 years of his insolvency was 
I impeached by his creditors as betzami, the 
Judge ordered the Receiver appointed to take 
over the insolvent’s properties to enquire and 
report, and the Receiver after holding an 
enquiry of a judicial oharaoter submitt^ hia 
report, which however the Judge did not accept 
but direotea tue enquiry to be reported in 
Court. - . , 

^ Held, that the duties ot an ordinary Receiver 
[ under B, 20 of the Act are executive in their 
■' oharaoter and the Receiver is not a Judicial 
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PROY, INSOLYEHCY AOT. S. 20. 

Ojfficer and has no jurisdiction to make any- | 
thing in the nature of a judicial enquiry. ; 

When the henami character of the title is ^ 
admitted or when the veil is transparent, and 
the insolvent is in substantial beneficial pos- | 
session, the Court may order the delivery of j 
the property to the Receiver. But where the j 
alleged Benamidar is in possession claiming | 
adversely to the insolvent, then any claim | 
made by the Receiver or the creditor that the j 
property is really the property of the insolvent ' 
can only be enforced by suit in the Regular j 
Courts. i 

The Court may direct an administrative , 
enquiry by the Receiver for the purpose of 
informing his mind and deciding what action 
should be taken, and if in the result he is of 
opinion that a suit should be brought, he 
should make the order ou terms requiring the 
creditor at whose instance the suit is directed 
to put the Receiver in fui-ds and indemnify 
him against the costs of the suit. {Bichnrdmi 
md Walvisley, JJ-) NiLMONI CHOWDHUBY v 
Dubga Charan chowdhuri 

22 C. W N. 704=46 lX.Zll, 

20 —Receiver— Position of— Duties 

of receiver merely executive — Receiver not a 
judicial officer— Report on validity of transfer 
by insolvent, merely administrative. See 
PeOV. ins, act. S. 18 (3). 22 C. W. N 704= 
also 22C. W. N. 700= 
also 22 G. W. N. 702. 

Ss. 20 and 47— Sale by Official Recei- 
ver of property alleged to be insolvents— 
Property in possession of third person — 
Obstruction — Dt. Judge’s power to order 
delivery of possession after summary enquiry 
— Official Receiver — Status and powers of. 
See Dig. cod. 1034: ; Guntapalli 

Narasimayya VEEBAEAGHAVADU. 

41 Mad. 440=(1917) M. W. N. 857= , 
6 h. W. 694=42 I. C 825. 

S- 20 [ddi—Iieceit-&r—-Power q/, to 

c&ntiniLe suit insUMed in forma pauperis 
Where a person obtains leave to sue in 
foTTnXi in a suit commenced before 

his insolvency is entitled to continue the 
suit ae the insolvent might have done. 
[Euhards, 0, J. dnd Baner^i^ J ) MaEOMED 
ZAKI t?, TBB MUNICIPAD BOAED OP MAIN- : 
PUEI, 16 A. h. J. 437=47 I. C. 577. ! 

^S. 22 — Application under, nature of. : 

See (1&16) Dig. COD. 1215; PITA -RAM i;, 
JHUJHAB SINGH. V 

39 AH. 62e=:^il A. L. 661=43 I C. 873. 

— — — — S, 22--InsolvBmy — Property tahe^v by 
receiver, as insolvent' $~~~ObjeQti€i 2 ^ by t hird per ^ 
eon claimii^ title^Suit by.third person main-- 
iaimble discdlomdr 

r Where in a suit a plfi. does. not complain of 
act of the Receiver in ineblyency, but 


PKOY. INSOLYENCY ACT, S. 34. 

complains that the court executing the decree 
held by a certain person against certain in- 
solvents, disallowed her objection and decided 
that the property attached belonged to , the 
insolvents and not to her, held that the suit is 
not barred by S, 22 of the Prov. Ins. Act. 
{Richards, 0. J and Banerji, J,) MOHNI v. 
BAIJ Nath 40 All. 682=16 A. L J. 456= 

46 I. C. 394. 

S. 22 — Official Receiver— Contract of 

sale by— Jurisdictimt of District Judge to stop 
completion of — C. P- C., O. 21, R. 90— Appli- 
cability to such a case. 

O. 21, R. 90 of the 0, P. Code has no appli- 
cation to a contract of sale entered into by a 
Receiver under the Prov. Ins. Act. The District 
Court can interfere with such a contract only 
under 8 22 of the Prov. Ins. Act on an appli- 
cation made within 21 days of the contract. 
The District Judge may in the exercise of his 
powers of supervision over the Receiver direct 
him not to complete the sale. (Sadasiva Iyer 
and Bakewell, JJ) AVANASHI CheTTI v. 
MUTHUKAEUPPA CHETTI. 

23M L T 319=7 L. W. 406= 
(1918) M W. IJ. 345=44 I. C 885. 

~S. 22'—“ Person aggrieved f yneaning 

of ■-’Application under— Limitation. 

Where a Receiver in Insolvency at the 
instance of a creditor attaches and takes 
possession of property as the property of the 
! insolvent, a third person claming to be the 
i ‘owner,* of the property beoomss ‘aggrieved* 

' within the meaning of S. 22 of the Prov. Ins. 
Act .so that an application by bim under that 
section should be made within 2l days from 
the date of the act of the Receiver in taking 
possession (Teumn and Newhould^ .JJ,) 

I Oharh Chandra Bhattaohabjee v Hem 
Chandra mookerJeb. 47 1. C. 62. 

S. 23 — AUachynmzt of property — 

Judgment’ debtor subsequently adjudicated 
insolvent — Attachment imperative — Private 
party, no loons standi to maintain appeal^ 

After an adjudication in an insolvency, an 
attachment of property though made before 
the adjudication, ceases to have any effect, 
and thef proper^ of the insolvent vests in the 
Receiver who is the person to maintain all 
proceedings. 

J Where no Receiver is actually appointed the 
I Court; is the Receiver under S 23 of the Proy. 
i Ins Act- {Richards and Banerjeat JJ,) 
GoBNiD Das V. Kaban Singh. 

40 AH, 197=16^ A. L J 32= 
43I. C, 672. 

Ss. 24, 26, 36 and B2—.Offi<ml 

receiver, framing of schedules by— Enquiry in, 
mture of — Order of receiver whether judv^l 
a^id final creditor'^ name entered %n sclfi^ule— 
Subsjequmi application by .receiver toicojurt to: 
^ mprniqB >tame-^Pomr of courts -. . ' 'r 
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PBO¥. INSOLYESGY ACT, S. 26. 

Ad OSScial Eeceiver under tbe Prov. Ins. Acfe 
in framing a schedule of crediScrs does nob 
decide judicially or finally upon contested 
claims. 

Where an OfiBcial Receiver passed an order 
upon the claim of a creditor of an insolvent to 
rank as a secnred creditor under a mortgage 
which, was disputed by another creditor, the 
action of the Receiver amounted only to an 
entry of the name of the creditor in the 
schedule framed under S. 2i of the Act Subse- 
quently the Receiver applied to the Court lo 
expunge the name fro/n schedule Held : — The 
Court was not precluded from entertaining an 
application by the Receiver under Sa. 26 and 86 
of the Act, to expunge the name of the creditor 
from the schedule. {Oidjield a^xd BakBuell^ 
JJ.) Khadisshaw Marie air v. the Offi. 
ciAL Receiver, Tinneveely. 

41 Mad. 30= 
45 1. C. 67. 

S. 26 (2)— Application under— AppU 

cability of rule of limitation in S. 22. See 
PROV INSOLVENCY , S, 15 (1). 

35 M. L. J 531. 

— — Ss. 34, 38 and il —Insolvency court — 
J'ur'isdiciion—Inju'nction if and when can be 
granted— In jwict ion as regards persons not 
parties to insolvency proceedmgs—VMidity — S 
47 -Effect—Ss. 81 and 35—“ Assets realised ” 
—Meaning^ 

A instituted a suit against R in August 1916 
and on tbs 26th September 1918, attached, in 
anticipation, of judgment, a certain sum of 
money in the hands of the District Board 
which was due to R. On the 12th April 1917, 
B filed an insoiveDoy petition before the Ot. 
Judge. On the 2nd June 1917, A got his 
decree and on the 6th the executing Court 
issued a precept to the Dt. Board to pay to 
the decree-holder the amount in deposit to the 
Credit of R On the I7th R. made an applica 
tioB to the Dt Judge asking for an injunction 
Greeting the Dt. Board to stop payment. The ■ 
injunction was issued. 

(1) lihafe the case was not afiected by Ss. 34 
and 35 of the Pcov. Ins Act as there had been 
no adjudication ot insolvenoy and no receiver 
had been appointed. 

(2) that from the 2nd June the amount in 
dispute became the decree-holder’s money and 
the Dt. Board were merely trustees on his 
Lehalf. 16 I. C. 81 dist. 

<8) that in this case the assets were realised 
within the meaning of 8. 84 of the Prov Ins. 
Act. {Mullock md ThomWlr /J.) RAM SUN- 
BEB BAI RAH DHEYAN RAH. ' ■ . 

a Pat B. J. 456=5 Pat W. 250= 
{tm} Pat 302=46 1. 0. 224. 

— ^5. 36— Adjudged ineolvent— Transfer 

■by parson— Date of adjudication relation hack 
to pcesenliationoi petition. See PBOV. iNSOL. 
Act a..d6i6). : , , 35 M. li. J. 296. 


PEOY. INSOLYENCY ACT, S. 36. 

— — S. 36 — Annulment of transfer — Ifotice 

to transferee essential —Notice to prove debt^ 
insufficmU, 

When a question arises whether a transfer 
should or should not be aunailed uodet 3. 36 
of the Prov Ins. Act it is requisite thi,t the 
transferee should have proper notice that 
proceedings are contemplated under that 
section and a proper opportunity to put hia 
case before the Coart. 

The question of proof of a debt under tha 
the Prov Ins. Act is difierent from the ques- 
tion of annulling a mortgage under section 
86. [Richardson and Bencharoft, JJ.) JDgaL- 
PADA DUTT V, GANESH GHANDRA PAL. 

44 1 C. 163. 

‘S Decision of Insolvency Court 

as to invalidity of transfer, whefv final. 

Under the Prov. Ins. Act the Insolvency 
Court has no jurisdiction finally to decide 
claims to the insolvent’s properties based on 
transfers made by the insolvent more than 
two years before his adjudication. (Tetcnon 
and Newbould, JJ ) AMINA KhatUNu Napar 
CHANDRA Pal Chowdhury 45 I. C ISO. 

Ss 36 and Zl — Mortgage of insol- 
vent's property — Bona fide transfer for 
valuable consideratioji . 

The receiver of an insolvent’s estate declared 
a mortgage by the insolvent void and 
fraudulent under 3s. S3 and 37 of the Prov. 
Ins. Act. The insolvent! had absconded 
immediately after the execution and registra- 
tion of the mortgage. 

Held, that the mortgagee not being a 
previous creditor, S. 37 of the Prov Ins. Act 
hid no applicability to the oas^ and that 
under S. 36 of the Act the mortgagee was 
entitled to show that he was a bona fide in- 
cumbrancer for valuable consideration. (Scott- 
Smith, J ) GIBDHAEI LAL v 3AEAB KIBHEN. 

138 P W. R. 1918=46 L C. 667. 

' ZG— 'Transfer ^7ipugmd by creditors 

— Onus of supporting transfer on adienee— 
Tests of areal transfer — Benami, 

In a case arising under S, 36 of the Prov. 
laaolv. Act the burden of proving that the 
transaction impugned was carried out in good 
faith and for valuable consideration is on the 
transferee. 

Antecedent debt might constitute a good 
consideration for a conveyance impugned 
under Q. 36 of the Prov Ins. Act. 

With re^^rd to the question whether a sale ^ 
is a benami dr a real, transaotiont the fact that 
the traaeactibns rdlating to the property sold 
were carried out in the name of the transferee . 
is not conclusive. Though the question of 
. actual possession is in some oases a test and an 
important test, yet where the property trans- 
ferred is a house and tha transferor is tha 
huBband of the transferee, much^ {mportanee - 
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can be attached to the fact of actaal posgassion 
inasmuch as the husband might after the sale 
not unnaturally live in the house which he 
has transferred to his wife. 

The question whether a transfer challenged 
under the provisions of S. 36 of the Prov. Ins 
Act, was in good faith, involves as an impor- 
tant element the value for which the proper- 
ties were sold. 

An insolvent had transferred certain property 
to his wife in lieu of dower within two years 
before his adjudioation He continued in pos- 
session of the property along with his wife, 
but it was found that the dower debt was 
genuine and that the value of the. property 
transferred was not incommensurate with the 
.1 amount of the debt. 

Held that the transaction could not be 
impugned under a, 36 of the Prov Ins. Act. 
{Bichardson and Beaeheroft, JJ.) BasirUDDIN 
THANADAB V. Mokima Bibi, 

22C.W.K. 709=341.0. 915. 

S. ZG-^Volunta^y transfer ^Transfer 

to wife within two year S'-- Fro^erty available, 
for oreditors. 

A transfer by an insolvent of a portion of 
his property within two years prior to his 
insolvency, to his wife, not being a transfer 
made before and in consideration of marriage 
or made in favour of a purchaser or incum- 
brancer in good faith and for valuable con- 
sideration, is ipso facto void as against the 
ojOdoial receiver and the property comprised in 
that transfer is liable to be distributed amongst 
the general body of creditors (Fletcher and' 
Shamsul, Biida, JJ) BHUT Nath OhaT- 
teejea t?. biraj Mohini DEBI. 

28 a h. 586=49 I. C. 87. 

-S. 43 (2) — Offence wider what 

amounts to •‘'Failw'e to include right to equity 
of redem:pti(m when not an offence. 

An insolvent who omits to include in his 
schedule of properties his right to the equity 
of redemption in certain properties mortgaged 
by him toe^hecs will not be held guilty of an 
offence under - . 43 if the court thought the 
omission was due to the insolvents 
belief thit he had to include only those 
properties which were in his actual physical 
possession. {Chevis, J.) WADHAWA SlKaH 
2 ;, emperor 2 P. W. 8. (Or.) 1918= 

44 I. C. 128=19 Cr. L. J. 272. 

- — — 43 (2y, - and 46— Subordinate in- 
vested with jurisdiotjon declining to take 
action under S 43 (3) against insolvent 
Appeal against order— Whether creditor. if an 
aggrieved parsbu within Ihe meauing.of the 
section PBOV. iNfiOt*. AOT, SS. 3, 43 
(3) aNO 46. , 22 0 ffi. fi. 953 

;;; "t B -. 4tZ:{2) \\i)--'Frcmduknt cotumi^ 

^nder— 

Framifig of 'chsirge, if necessary f 


decisions 

PROY. INSOLYENCY ACT, S. 46. 

In a proceeding under S 43 (2) of the Prov 
Ins. Act it is not essential that there should 
be a definite charge, finding and a conviction 
as a fouodation for a sentence under the said 
provisions. All that the law requires is that 
the principles underlying a criminal trial 
should be observed in essentials. 

Where an insolvent who was being proceeded 
against under 3, 43 (2) of the Prov. Ins Act 
was informed of the nature of the proceedings, 
the ofiance with which he was charged and of 
its consequence. 

Held, that the essentials of a criminal trial 
were complied wifen. (Fi'tidlay, 0 A. J. Q ) 
GaNPATY V. GHIMNAJI. 49 I. C. 675= 

IS Cr L J. 627. 

— — S. 46 — Appeal under — Limitation — 
Limitation Act. S. 5 — Apylicab^t/ity to such 
appeal, 

3. 3 of the Limitation Act applies to an 
appeal filed under , S. 46 of the Provincial 
Insolvency Act. [Scott Bmith, /.) WaRYaM 
Singh v . Wadhava. 89 P R. 1918= 

87 P. L. R. 1918=88 P. W, R. 1918= 
46 I C. S88. 

S 46 — Decision of Insolvency Court on 

validity of transfer by insolvent— Not final 
except in cases provided by 3 36 — Decision 
liable to be challenged in Civil Courts, See 
PEOV. INS. ACT, S. 36. 45 I C. 180. 

f s. 46 and 47 — Memorandum of objeo- 

tion — Bight to file in appeal under Insolvency 
Act. See 0. P CODE, O. 41, R. 22. 

38 M. L. J* 236. 

----S 46 (4) — Limit oiion— Mode of com- 
putation— General Clauses Act (X of 1896-7) 
Ss. 9 and 10— Date mi which Act appealed 
against is done to be excluded— Last day for 
appealing being dies non should be excluded— 
Limitatu)n—t rov Disol. Act, S 26, cl i,2)— 
Appkcat%07i wider’— Whether barred after 31 
days, 

3. 46, ol. (4) of the Prov Insol. Act merely 
declares that 90 days shall be the period of 
limiiiation for appeals to the High Court with- 
out specifying the method of computing the 
period. 

The principle of S. 9 of the General Clauses 
Act must bo applied to appeals under the Prov. 
Insol Act and the day on which the Act 
appealed agamat is done is to be excluded- 

In appeals under the Prov Insoi Act if the 
Ust.day for preferring an ■ appeal is dies non 
that day must be exoiuded under 3. 10 af xha 

.General Glauses Act, 

The 21 days rule of limitation in S. 22 of 
the Prov. InsoL Act does not apply to an appli , 
cation to the. eourt to take action under 3, 26 
CL. (3) ISpewccr afvd Krishnan, JJ ) GhAYAjDX 
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PRO¥. SM^LL CAUSES COURTS ACT. 

EAMASAlilA PIDLAI VeNKaTESWAEA 

AIYAR. 42 Mad- 13=35 L.J 531=: 

48 I G. 952 

PROYINCUL SMALL CAUSES COURTS 
ACT (IX OP 1887) Ss. 15 and 16— Portion of 
claim not cognisable by Small Cause Court 
—Suit maintainable in the ordinary Court 
See PBOV. SM. G. C. ACT ART. 13. 

41 Mad. 521 

— S. 16 — Small Cause suit — Not triable 

by -Chief Court— C. P. Code, S. 15 and O. 37- 
(1917) DIG COL 1046; WOE Lee Lone 
t'. Rahman. 

10 Bur. L. T. 166=9 L. B. R. 69== 

42 I C. 839. 

Sb. 23 and 35— Small Cause suit — 

Transfer of, to Court of Munsif not having 
Small Cause powers —No appeal from decision 
of Munsif. See G- P- CODE, S. 24 (4). 

16 A. L.J. 548. 

— Ss 23 and 2S— Small Cause suit—' 

Transjer to cnginol side — Decree — Appeal 
frafn^ ij compeicnt. 

A suit fox damages for misappropriation of a 
jack tree was instituted fay a landlord against 
his tenant on the Small Cause side of a Mun- 
sifs Court. The Munsif transferred the suit 
to his ordinary jnrisdiction, on the ground 
that it involved questions of custom and title 
to immoveable property, and after taking evi- 
dence under the ordinary procedure made a 
decrte in favour of the plS. 

Beld, that though the procedure which the 
Munaif followed in transferring the suit to 
his ordinary jurisdiotion was not strictly in 
conformity with the language of 8. 23 of the 
Prov. Small Cause Courts Act, yet his order 
was one under it, so that hie decision was a 
decision by a Court having Jurisdiction to 
determine questions of title and was open to 
appe4. {Teuno^i mid JSfetubotddy JJ) ANHAY- 
ASWAEI DEBI HATU SeiBEH. 

45 I. C. 645. 

— S. 25 — 'Case decided^ meaning of — 

Grant oj Imm to mthdraw without giving 
reasmis — Bevisio^—Inter/er etice under S. 10 of 
the Govt, of India Act, 

Quisre : Whether a suit which has been 
allowed to be withdrawn with liberty to sue 
afresh is a case “decided*' within S. 25 of the 
Prov. Sm C C. Act. The High Court will 
infeefere under S 107 of the Govt, of India Act 
in a case where leave to withdraw has been 
given without adequate reason \Lltamier, 0. 
iL and Sharfufid.n^ J.) LUOHi Rat v, 
BAGEIIBIR 0UBE- 2 Pat. L JT. 682= 

. 431. C. 4S5; 

— S, 25— Divided, memUng of—Jurisdic~ 

tiATk—Suit for compensaiion tor breach of 
cofiiirw:t-~Bevisi<m issttff .as to -iphetker suit 


PRO¥. SMALL CAUSES COURTS ACT, ART.l 

property instituted and decided— Whether case 
decided. 

A suit for compensation for breach of a 
contract was brougiit in the Court of Small 
Causes at Agra The defendant pleaded (1) that 
the suit did not lie at Agra, the contract hav- 
ing been broken at Allahabad ; (2) that there 
was no breach of contract on the part of 
the defendant. On the first issue as to 
jurisdiction the Court took evidence and held 
that the suit had been properly instituted at 
Agra. Upon an application in revision, held 
that no revision lay as the case had not been 
disposed of within the meaning of 8 25 of 

the Prov. 8m. C. C. Act, (A. Eaoof, J.) 

makean Lad v. Obunni lal. 

16 A. L. J. 777=47 I.C, 610. 

— — S 25 and ART, 41 Jurisdiction — 

Suit for cmtfibiition out of satisfaction of a 
joint debt. 

A Mahomedhan died leaving two brothers, a 
sister and a daughter as his heirs, and also 
certain property. He also left debts due by him 
to one J. Each of the hairs was entitled, 

I to shares in the property according to the 
' Mahomedhan Law. The daughter having 
purchased the shares of the sister and of the 
brothers, her share was augmented to S/10 and 
the other brother’s share W!is 2/10 in the pro- 
perty. The daughter paid ofi the debts due to 
J,, and then brought a suit in the Small Causa 
Court against the brother for contribution, 
the brotner being liable for 2/ 10 of the debt 
proportionately to his share: — that the 
suit was cognisable by the Small Cause Court 
and Art, 41 to the Small Cause Courts Act did 
not exempt it from the cognizance of the Court 
{Eichards CJ. and Tudball, J.) MAHOMED ADI 
V. TAMTZ UNNISSA BlBI. 16 A L J. 787= 

47 I C. 842. 

S. 26 — Revisim — Interfersfice — 

Jurisdiction — oj limitation. 

The High Court exercising jurisdiction under 
S. 25 of Act IX of 1S87 is not precluded from 
interfering with an erroneous decision on ques- 
tion of limitation [Lindsay , - J. C.) MadhO 
Singh u. badil Singh, 210.0,139= 

46 i. 0. 804. 

— ^ Sch II Art. 1 — Suit for recovery of 

projession ^tax illegally levied— Gogmsable by 
Small Cause Court. 

The Punjab Govt, imposed a profession tax 
in a notified area on a munshi who paid it 
under protest and brought a suit on the Small 
Cause side foi recovery of the same: Held that 
the suit was not one oonoerning an act purport . 
ing to be done by any person ,by order of tho 
Local Govt, and was not, therefore excluded; 
.from the 'yurisdiofeion, of a Court of Small; 
Causes-, [SeoU Simith, J.) COMMITTEE OE THB 
Notified Abba, una v. Catae behabi 
Naeatn. 74 P. L. R. 1948=74 P. W. E. 

194S=:=^44 1. C. 910 
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— ‘ART- 7 — Suit for apportionment ; 
of rent of immoveable property ~ Suit if ; 
of a Small Cause nature. See (1917) DiQ- COL. i 
1018 ; VEMA BANGIAH CHETTY V. VAJRA" ! 
VELU MUDALIAB. 41 Mad. 370= ! 

33 M L. J- 618=3 L- W 80=40 I C. i 
656=43 I. C. 78. I 

Art. Q--Mutharfa--Gfomd rent or 

house rent — Suit for, if cognisable by Small 
Cause Court. 

Whether rent is ground rent or house rent 
depends upon the contract between the lessor 
and the lessee. If a leasee takes a parcel of 
land and then builds a house upon it, the rent 
that he pays is a ground rent. If the lessor 
builds the house and then lets house and land 
together the rent is a hoUse-rent. 

A suit for the former is not cognisable by a 
Small Cause Court ; a suit for the latter 
whether regarded as a suit for rent or for a tax 
is cognisable by a Small Cause Court. An 
objection to jurisdiction must be decided by 
the Court itself. {Roe, J,) EARNEST jMtlnE 
V. NATHO SUNDI. 4 Pat. L. W. 213= 

44 I. C. S87. 

Art. meaning of-— Fishery 

— Payment for-Suit to recover if cognisable 
by Small Cause Court. 

There is no definition of rent in the Small 
Cause Courts Act. it is therefore, to be taken 
in the ordinary sense as including compensa- 
tion paid to the owner of immoveable property 
for its us^ and occupation 
A suit for the recovery of the amount agreed 
to be paid to the plfi. by the dafts. in oqnsi- 
deration of their being allowed to catch fish in 
the village river is* theratore not cognizable 
by a Small Cause Court, [Mittra, A. J, C.) 
SITARAM i>. PflTIA. 

14 S. L. R. 35=43 I. C. 962. 

Art 13 — Saqqs Dues — Suit for— 

Wajib~al ars — Landlord and t&nant— Juristic- 
tim of Small Cause Court. 

A Suit instituted by a ^amindar in the Court 
of Small Oanses to realise from his tenant, 
ah oilmau the price of the quantity of the oil 
of v^ch the latter was bound to render to 
him under the provisions of the wajib-ul-arz is 
not Ooghiiable by such Court under Art. 13 of 
the Proi?. -Bm, 0. G. AciC (A, Raoof, J.) 
BaldeVa t?. Banna liAL 

40 All. 663=16 A. JL J. 644= 
46 I. C* 563. 

t$—Serediiary archaha-^Suit 
t^ fdcpver dues of His off ice—Small Cause Court 
^Suti&dicpkon— Portion of^ claim not <ogni- 
dadi^: by. Small Cause Cauri—FIffect, 

A' suit to recover an amount alleged to be 
due to a hereditary archaka as the dues of his 
hftce falB under Alt 18 of schedule to the 
ShaaE Cause Goufts Act.If anylpbrtioh of 
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the claim is not cognisable by a Small Causa 
Court the whole claim ought to be brought in 
the regular Court. {Sadasiva Iyer and Baho* 
well, IJ.) BHARADWAJA MUDALIAB* V. 
ARUNACHELA CURUKKAti. 

41 Mad. 528=23 M. L. T. 288= 
7 L. W 524=45 I. C. 414. 

— — ‘Art. 15 — Suit for recovery of 

consideratson for a mortgage — Not cognisable 
by a Small Cause Court. 

A suit for the recovery of part of the 
consideration that remained unpaid for a 
usufructuary mortgage is a suit for specific 
performance ; and such a suit is not cognizable 
Idv a Court of Small Causes. {Ahdur Bahim 
and Balcewell, JB) RAJAQOPAEA lYEB v. 
Sheik da wood Rowthsr. 34 M. L. J. 342. 

=45 1.0.161. 

— ^ — '■ — ^Art. 31— Beni of Smise paid to one 
personSuit by another to recover share — Mo^iey 
had and received— Jurisdiction question hot 
raised in court below— Revisim'—Eigh Court— 
Interference. 

A nephew sued bis uncle in the Court of 
Small Causes for his half share of the rent of a 
house which the latter had realised from the 
tenant of the house It appeared that the 
entire rent used to be paid to the uncle. No 
question of juriaidiction was raised. The Court 
triad the suit and gave the plS, a deci'ee for 
the amount olaim^ : Eeld, that the suit was* 
one for money had and received and the Court 
of Small. Causes had jurisdiction to try it. 
Held, also that the question as to the Courtis 
jurisdiction not having bean raised by either 
party and the Court having tried the case and 
it being doubtful whether the suit was noti one 
for money had and teceived, the High Court 
refused to interfere in the eseroise of its dis- 
cretion as justice had been done. {Ryves^ J.) 
8UEH LAL V. NANNOON PRASAD. 

40 All. 666=16 A. L. J. 679= 
46I.G.647v 

"Art. 31 — Suii for defmiie sum aUege- 

other trojftsactians for which right to sUe was 
reserved — Smdll Cause Covert — Jurisdiction, 

In a suit to recover a definite sum of mohey^ 
alleged to have been paid by pl5. at daft*a. 
request, to remove an attachment plfi. also 
alleged that there were other transactions 
between himself and 4eft. but that he reserved 
his right to sue for the same separately. The 
Muqsif holding on the plaint allegations 
thamsejves, that the suit must be deemed to 
be one ioif accounts and that the Small Causes 
Court had no. jurisdiction, returned the plaint 
for presentation to the. proper Court, On Re>ir 
sion. that the suit was ^nqt one for 
accounts. 

The fact that plfestates that there were other 
transactions in ^respeot of which ha reserves his 
right, to sue separately will not alter thfl nature 
of the suit* ' ' ' ‘ ^ ' 
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The mere fact thafc accounts have to be lock- 
ed into in order ia ascertain the eorreerness 
or otherwise of the arnoant claimed by tha 
would not render the suit one for accounrs 
under Art. 31 of the Prov Small Causes Gaurts 
Act. {Kumcraszvanii Sastri, J.) UkhaNDAN 

Kayab V sankajra varma Baja. 

24 M. L. T. 453=rfl918) M. W. N. 717= 
48 I. C. 94. 

“Art. 31— for cccctinis — Nature oj 
suit for recovery o/ ascertained sum being profits 
of property wrongfully received by deft. 

Where under an arrangement between the 
plff. and the daft, profits from immoveable pro- 
perty were received by the deft, and wrongfully 
retained by him. Held^ that the plfi's, suit 
for an asoartained eum so wrongfully retained 
was maintainable in a Court of Small Causes 

A suit for an ascertained sum is not exclud- 
ed from the cognizance of a Court Small Causes 
under Art. 3l of the second schedule to the 
Prov, Small Cause Courts Act by reason of the 
deft, raising a plea of accounts Every case in 
which accounts may have to be looked into is 
not a suit lor accounts. The question whether 
a suit is cognizable by a court of Small Causes 
or must be determined by reference to the 
plaint and not the written sta toment for other- 
<»ise the defta. in every case would he able to 
oust the jurisdiction of the Small Cause Court 
by a plea of accounts. {Boe mt>d Irnam^ JJ) 
SbAJlVA NARAYAN V. KIBAT NABATAN 
3 Pat. L. J, 423= 
(1918) Pat. 55=4 Pat. L. W. 70= 
43 I. C. 7SS 

— — Art. 31 — Buil for mesne pro- 
Jtis from trespasser c$i a grove 'SxecuUon — 
farisdiciioti of Srucill Cause Court. 

A suit for the recovery of the mesne profits 
from which the plff. has been wrongfully dis- 
possessed 13 not a suit of a email causa nature 
and the SiUall Cause Court cannot take cog- 
niaance of such a suit. (1891) A. W. N. lO 
difit. 11 A, L. J, 2SS folk {Rafiq, J.) Deig PAL 
Singh v. Kpnjal. 40 All. 142= 

16 A. L.J, 55=44 L C. 689. 

io watt-— Diversion of water eourse-^SuU for 
Demages^ Jurisdiction. 

A claim for damages caused to the wall of 
the plfi. by the deft’s, diversion of jhia own 

water-course is not a suit falling within the 

scope of Art. 35 cl. (i) of the Schedule to the 
SmaU Cause Courts Act. {Lindsay, J, O,) 
JAGDAT tJ. JAGMOEAN*, 21 6. G.138 = 

: 46i.c.sbi. 

fwr X (^) — blending Act 

yL^f far-ralue of pdd&y wrong- 

taken away, if lies ih the 
8m(dl Cause Cct^i, f- ^ - 

' A.suit to recover the value of paddy alleg- 
to hfrTe ,beea, wmn^Ully- and -forcibly 


j cuii tiud taken away by the deft, from the 
' oossepsien of the pin is not cognizable by a 
' Court of Small Causes. (Tetinon and 
I ould, J T.) LaLU SABDAB V OHBDALI 
1 AIRIOHA. 45. I. c. 18, 

35 (2) — Suit for compensatiou 
for removal of trees and crops — tfurisdiction—. 
Question of jurisdiction not urged in defence— 
Decree if should be set aside on review -Objec- 
tion if may be waived. See (1917) DIG COL. 
1061; Ram Prasad Paramanick v Sri 
Chaban Mandal 

21 C W N. 1109=27 C. L J. 694= 
41 1. C 276. 

■ “Art 38 — Jurisdiction — Suit to re- 

cover arrears of maintenance of child under 
agreement See 11917) PIG. COL. 1051, 
maung Po Myaing V. Ma Pan Myatng. 

10 Bur L T 239=38 I. C* 209. 

— ■ Art. 41 — Co7dributif)n, suit for, 

cogmsahle by Small Omise Court. 

A suit for centribution is not exempted 
from the cognizance of a Court of Small 
Causes. {Stuart and Kanhaiya Lai, A. J, Q ) 
EHAGWATi Prasad Singh v. Mahomed 
Abdul Hasan Khan. 

5 O.L. J. 109=45 1. C. 236. 

-4rt 41— Suit for contribution out of 

satisfaction of a joint debt— Jurisdiction See 
Prov.ISmall Cause Courts act, s. 25. 

16 1. L. J. 787. 

— Art M—8uit for ContrU)uticn — 
Mainiena^iae decree against three persom— 
Liability of other two on default of the former 

—Suit to recover amount paid by the former 

Jurisdiction of S7nall Cause Court, 

A decree for maintenance was passed in 
favour of a certain lady against three brothers 
and under some arrangement one of the three 
brothers alone was made liable for the payment 
of the amount, and neither- the property on 
which the maintenance was charged nor the 
other two brothers Vt'ere to be made liable 
unless the first man made default in comply- 
ing with the decree. a?ha first brother having 
paid the maintenance brought a suit against 
the other two brothers to recover a sum below 
Rg, 600 Seld, that the suit was not under the, 
peculiar circumstances, one for contribution 
and it was cognizable by a Court of Small 
Causes, hence no' second appeal lay. (Knox 
J.) ANT Ram V. Mitean Lal. 

40 AH. 135=15 A. h. J.. 45= 
48 1. C. S60: 

PUBLIC DEMANDS fiEC0¥ER¥ AG'T (I CF 

1895) Ss. 10 and Sli-r—N oiiee—‘jProp^ Noii'et:' ' 
Service^ onus. , ' ! A 

Service of notice undar S', 10 of the Public 
Demands Reciivety Act must . be eg«?t«d in' 

strict conformity with th»t seotio'hb 
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Where service of notice is eSaoted by fixing 
it on the outer door of the judgment debtor’s 
house, the onus is clearly upon the defendant 
relying on the notice to show that there was 
proper service as reijuired by the law. i2 Cal. 
503, 5 C.L.J. 65 foil. {Chatterjea and RicJiard- 
son, JJ.) Nemai Charan De v. Tee Secre- 
tary OF STATE FOR INDIA. 45 Cal. 496= 

46 I. C. 741. 

PUBlilC POLICY— Custom — Succession — Rule 
opposed to public policy — Validity — Brothel- 
Keeper succeeding to nauchis. See Custom. 

75 P. R. 1918. 

PUBLIC PROSECUTOR— Appeal against ac- 
quittal- Superintendent and Remembrancer of 
legal affairs, if public prosecutor within the 
meaning of S. 417 Cr. P. Coda. See OR. P. 
CODE, S. 417. 23 C. W. N. 96. 

PUBLIC ROAD — Right to pass along a 
public strtet accorapaniad by music party by a 
maajid — ■ Whether natural use — Suit for 
declaration. Maintainability. See SP. Red. 
AOT, S. 42. 20 Bom. L. R. 667. 

PUBLIC STREET— Right of section of the 
public to go in procession* -Threatened obstruc- 
tion Suit for injunction— Special damage — 
Proof of. See BtlGHWAY. 44 I. 0 834. 

PUBLIC WAY— Existence of, through private 
field^lmmemoriai usei— Evidence of dedica- 
tion. See Highway, 14 N. L. R. 788. 

— •Obstruction — Village - Special damage^- 
IJ need be Resjudioata. Suit for decla- 

ration oj a public Right of loay — Dimvissal of^as 
disclosing no cause oj action-^Beserving plfj's 
right to^briizg Jresh suit — Seco?id suit whether 
barred. 

Where in a suit by the plff. for the declara. 
ticn of a public right of way, alleging special 
damage, it appeared that a previous suit for 
a similar declaration had dismissed on 

the ground that the plaint did not disclose any 
' cause of action (there being no allegation that 
plff. had suffered special damage) but in dis- 
missing the suit the Court had expressly stated 
that the plff. was not debarred from, begin- 
ning a, fresh suit properly framed ; 

■ - Held that the second suit was not barred by 
fesjudicata. 

l^ooi by the plff* that he and his servants 
had been compelled to go by a longer route 
smd thereby incur additional , expense was 
: BU&cieat proof of special damage. 

. Infringement ' of a. pathway in .. ■which plS. 
- had ft right with other villagers by reason 
Of a jgrant impUed from long user does not 
require .pr(^ of' special damage to give the p Iff. 
* ■ ft hftuse pi .aotion . {RleicHer -oi$id Huda, Jj^) 

HABIHAR DAdm GHAKDRA 

u: W. ^ c- 79- 


j PURJ. ALIENATION OF LAND ACT, S. 10. 

! PUNJAB ALIENATION OF LAND ACT 
(Xlli OP i£00) S 10 — Conditmi intended to 
opereto by woy of conditional sale — Whether 
interest continues to be payable after expiry oj 
term oj mongag e end is a charge upon the 
property. 

Deed of mertagage provided that the principal 
money together with interest at Ra. 3 9-0 par 
I cent, per mensem was to be paid within one 
year and that on default the transaction was to 
be deemed to be a sale. It further stipulated 
that interest was to be payable from year to 
j year, and in the event oi: non-payment every 
I year the debtor would be liable to pay com- 
pound interest. 

Held, that the stipulation as to conditional 
sale was null and void under S. 10 of the 
Alienation of Land Act. and it was immaterial 
whether the mortgagor was or was not member 
of an agricultural tribe that it was clear from 
the terms of the mortgage deed that the parties 
contemplated that interest should be payable 
after the expiry of the periods fixed for redamp ^ 
tion and that there was no reason why the 
plaints (mortgagor) should get his property 
back without discharging his obligation. 

Heidi cdso, that under the terms of the dead 
including the clause prohibiting the borrower 
from transferring the mortgaged property until 
redemption, it was not intended that the 
interest should not constitute a charge upon 
the propertv, 19 All. 39 (P 0.) and' 5 P. £4.1916* 
ref. {Skadi Lai, J.) ALLAH DIN u* FATEH 
DIN 81 F.R. 1918=27 P. L. R. 

1918=54 P W, a 1918=45 I. C. 101. 

S. XO—Oonditional sale-^-Suit for 

possession os owner after expi/ry oj year oj grace 
—Conipromise embodying a neto contractor 
mortgage with clause oj conditional sale in 
default of payment of htstalmenU — Decree in 
accordance with compro-tnise — Validity of clatese 
of conditional Sale 

In 1906 the mortgagee under a mortgage of 
1903, by way of conditional sale, took the 
u-jual foreclosure proceedings under Regulation 
XVII os 1S06 iud after expiry of the year of 
grace sued his mortgagor for possession of the 
mortgaged land as owner. The deft. entrusted 
the regularity of the foreclosure proceedings 
and ihe parties eventually entered into a com- 
promise under which the deft wasto be entitled 
to redeem the mortgage on payment of I^. 
400 by annual instalmeats of Rs. 80 and . in 
the event of default in payment of these 
consecutive' mstaimenfes the land was to ba 
considered sold to the plff . The Court was re- 
quested CO pass a decree in toms of the bom- 
promise which was done. The inatalmenta ware, 
howeverg paid according “ to the cornpromisej 
s.nd the mortgagee applied for p:is 9 ession ottha' 
land in execution of the decree and posseBsioh 
Was delivered to- him.- A year later - the 
mor tgagor brought thg present suit redemj;^ 
tton uf the land on payment of- ©b. IQQ* ^ 
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B.eld. that the deed of compromise emhodiad 
ft new contract of mortgage which superseded 
the original contract of lS98 [ST'M Din and 
Scott Smith, JJ.) Bebi Sahai ilRajj-ji Lal. 

56. P. R. 1918=46 I. C. 460. 

-S. 16— jSoie of mortgage debt apart 

. ‘1^. V ... J- _ JJ 


fro7n ihe security in execution of decree 

The sale of a mortgage debt in execution of 
ft decree would carry with it the security and 
as the. provisions of S. 16 of the Punjab 
Alienation of Land Act prevent the sale of the 
mortgagee’s lighte in the land, the sale of the 
5ebfe was equally inadmissible ^6 Bom. S05 
ref, {Battigan, 0. J. and Chevis. J) Lal 
CEAND V. ALLAH DAD. l6 P- R. 1918= 

16 P. L. R. 1918=37 P. W. R. 1918= 
44 L C. 528. 


: ; S. 44 — Bezision — Case decided — 

Meaning — Remand order — Revision against — 
Maintainability^ 

; It is under very exceptional ciroumatanoes 
; that the Chief Court will interfere in the ex- 
! cercise of its original jurisdiction with inter- 
j locutory ordars- 

j The appellate court having reversed judg* 
j ment of the Judge on a preliminary point if 
I under no legal obligation to remand the case 
for re-direction. {Shah Dm, J ) GOpi Mal 
■ tj. ISHAB Das. 63 p. L. R, 1918= 

134 P. W. S. 1918=46 I. C. 58i. 

S. 44 — • Revision — Interference — 
Grounds’-' Erroneous decision of lav)— Limita- 
tion^ Act, Art. SS — Suit by Commission agent 
against principal — Limitation 


PDNJIB COURTS ACT (III OF 1914)- 

Befective certificate-^ Second Appeal-^Main- 
iainahiliiy. 

A second appeal cannot be admitted on the 
strength of a certificate which is not in accord • 
ance with the provisions of S- 41 (3) of the 
Punjab Courts Act» III cf 1914. {Shah Din, J.) 
Yad Ram V . Manbaei. 

4P. W.R. 1918=441. C. 87. 

■ - ■■ ■■■S. 41 (3) — Certificate— Necessity-'’ 

Qi^sUon of c^ius prohandi on point of custom if 
< 5 fti tohei% qtLeslion of law requiring certificate. 

The question of onus probandi in a custom 
Oftse is not a pure question of law, unconnected 
with custom ; on the other hand, it is not 
^ under all circumstances a question relating to 
the validity or the existence of a custom, 
except in so far as, in proving or disproving 
the validity or the existence of a custom a 
party to a suit may he held to be entitled to 
an initial presumption in ^hia favour on the 
strength of a generally accepted rule of custom 
SIS laid down by the judicial decisions or 
otherwise. {Shah Din, G. f. a/ivd Le Rosignoll, 
J.) MCSSXJMMAT BHABI y. EHANAM. 

7P. R. 1918=44 1. C.162. 


A suit by a commission agent against his 
principal is governed by Art. 83 of the Lim. 
Act. 

A case falln within the purview of S. 44 of 
the Punjab Courts Act when it cam be shown 
that a suit has been erroneously held to be 
either withm time or barred by limitation 
owing to the application to it of an article of 
the Limitation Act which cannot apply to the 
facts. 39 Cal. 473 ref. 

The contention of the respondents had no 
force that the relationship m question ter- 
minated when the goods were sent by the plSs. 
to the defendants and a demand was made by 
plfis. for price of the goods supplied. 30 I, 0. 
7Si ref. {RatUgan, 0, J.) THE FIRM OF SABB 
Dial Ishar Das v. Devi Ditta mal. 

59 P. L. R 1918=46 I. C. 541. 

PUNJAB GOVERNMENT NOTIFICATIONSO. 

DATtB a3rd February 1883 applies to 
Special Magistrates of first class appaipted 
under S. 14, Cr. P. Code. [Rattigan, C, f and 
Scott Smith, J.) HIRA Lal v. EMPEEOR, 

7 P. R. (Or.) 1918=48 P L. R 1918= 
4 P. W. R. (Cr), 1918=44 I. C. 326= 
19 Cp. L. j. 310. 


— -S. 41 (3)— Certificate under— Applica- 
tion for— Rejection — Second appeal— Main- 
tainability See. (1917) Dl0. COL. 1056 ; 
MLSSAMMAT CHINTI V. ISHAB. 

100 P. R. 1917=171 P. W. R. 1917= 
43 I. C. 299. 


fdhjab;7land eeverdb sact {xyii of 

1877) S. 36 (1) (2) — Power of o£6aer ordering 
rnutation as to transfer or making over posses-« 
sion— Mutation efieot on existing possession. 
See (1917) DlQ. COL. I0fi8; ANUP EFAB 
ABDUL AZIZ, 4 B. W. R. (Rey.) 1917= 

43 I. C. 216=44 I. C. 117=19 Gr. L, J. 261. 


— “Ss. 41 (3) and ^ —Erroneous order 
of Bt. Judge refusing certif icate— Elision. 


an application for a certificate Under 
S;, 41 (3) of the Punj. Courts Act is refused by 
, V'^eDt. judge on the erroneous ground that no 
./qi^Btion oC ouatom arose,. a revision to the i 
order.of refusal lies on 
gtqund^^at. the Dt. Court has failed tb 
v V riKeioi^ the '^risdictioa vested in him, ^ 

' 1915 roll.:6 1917 diat. {ScoU 

SINGH' u.MT, JOWAHBX, 

1 . 0 . 732 . '■ 



— — Ss. 45, ^ and 158 (1) — Jurisdiction— 
— Civil attd Revenue Courts — Suit by Jagirdat 
for decloraticm, of right to receive rent in hifnd/ 

The Mahant of dharmsala, suqd for a 
declaration that he as J agirdar or assignee of 
land - revanuej was entitled to reoftive the - 
revenue in kind out of the landlord’! sh^te of 
the ^oduce which .had to be paid by ten- ^ 
ante to the proprietors, hut whiii, as a 
of laot, had always paid to Mm 
oultiyfttGie aha^.9. : ut dne-loukth of ; ; 
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PDHJAB LAND REYEHUE ACT, >S. 117. ( PUNJAB MUNIGIPAL ACT, S. 121. 


that the suit involved the question as 
to whether in the village concerned the land 
levenue should be paid to the Jagird^r in cash 
or in kind, and this being a question, which 
under B. iS of the Land Rev. Act, can be decid- 
ed only by the Local Govt., ho civil court can 
o^aroise jurisdiotion* in respect of it. Vide S. 
j58 (1) of the Act. 

HeW, also that the fact that the present 
suit was one for sb declaration did not give the 
Civil Courts jurisdiotion to entertain it, not- 
withstanding the provisions of S 45 of 5he 
Act. [Shah Din and Cliems, JJ.) JlWAN Bas 
V. PlEAN DITTA. 110 P. R. 1918=48 I. ii. 384 . 

— — S. 117 — Partition proceedings before 
Bevenuc oj/ieer as to measure of parties^ 
rights in the Shamilat — Decision in^ — Efjtct — 
^Mbsequent civil suit-^Maintainabihiy — Res 

judicata. 

Held, that the question raised in this suit, 
1343 ., whether the shamilat should be parti- 
tioned in accordance with ancestral shares or 
hasah rasad hJmcat, is not res judicata by 
reason of the s decision on this point by the 
Revenue officer in partition proceedings the 
officer not having decided it in accordance 
with the procedure laid down in d. 117 ot 
Punjab land Bev. Act. (Battigan, 0. J. and 
L$ Eos&igfwL J) iPALZ BAKSH v. Niamat 
Ihan. 105 P. R. 1918=48 L a 365. 


144 — Co -sharer 
by Revenue Officer 


Division of 
Compulsory 
Act, Ss. 12, 
GOL, 1059, 


produce 

nature of proceeding— Punj. Ten. 

17, IS and 19. See U SI DIG. 

MURAD BIBI V KHADIM. 

9 P. R. (Rev.) 1917=43 I. C. 495 

(2) — Suit for declara^ 


® . r illegal and ultra vires and to give relief 

oj io par Jur%s tc t / tax has been levied from a person who is 

Court. 

A Civil Court has jurisdiotion to entertain 
and decide a suit for a declaration that the 
plff. is entitled to have certain land parti- 
tioned. It would be a question solely for the 
Revenue Authorities to decide whether parti- 
tion should or bhould not be allowed. (Batii- 
a. X) BIALI 13. KALA SINGH.^ ^ 

pBHJiB LiVlfS AC®, (lY of m2), S. ih- 

Gustom in derogation of law— Family custom 
— P^oliar mode ot anecession— No presump- 
tion in favour of. See CUSTOM, PBOOP gf, 

34M. L- J. 48, 

fPHWB WWJWUQH AC® (1 of 1^) ArU 

Act. AH. ^141— 

Beversioner-Suit Jar recm*^V 

. - 

A by revemonerfi for r«<3ovaty of 

antsestol land after tl^ death of the alitor s 

widows ia hot ^wsEued by the ^uBjab 


Acti, notwithstanding that the alienor died 
after the former Act came into force- 
[Broadway, J.) Ganesha Ram v. Panju. 

95. P. R 1918=47 I. C. 977. 

PUNJAB MUNICIPAL ACT (III OF 1911), Ss. 

13 fa), 175 and 2i9— Street— Obstruction ^ re- 
moval of —Latrine on a Street standing for 66 
years— Conviction for keeping, if sustainable 

Unless it is proved by the Municipal com- 
mittee that the site on which the projection 
or obstruction stanns is part of a “ street ** 
within the meaning of S. 13 (a) of the Act, S 
175 of the Act will not justify the Municipal 
Oomniittee in calling upon a person to remove 
a latrine. 

Where, therefore, the petitioner was con- 
victed under 3. 219 of the Punjab Municipal 
Act and ordered to demolish a latrine situated 
in a street close to the house and it appeared 
that the latrine had been in existence for 65 
ye.rs, during which time tne Municipal com- 
mittee treated it as private property 

Held, that the conviction could not stand, 
(Schh Din, J } Shahab-ud-din V. Emperor. 

60 P, L. R. 1918= 51 P. W. R, (Or.) Itil8= 

44 I. C 46= 
19 Ci\ L, J, 254. 

■ Ss. 82 and 2^2— Levy of profession 
tax ofi Dt. munsij, if legal— Jurisdiction oj 
Civil Court to determifie legality of tax. 

The power conferred by a Special Act on a 
local authority to impose particular tax for a 
particular purpose in a special manner does 
not oust the jurisdiction of the Civil Courts to 
give relief against an illegality committed by 
that body under cover of statutory powers. 

A Civil Court has jurisdiction to detersaine 
the question whether the imposition of a tax 

" if a 
person who is not 

liable to pay the same. 

The Punjab Government imposed a profes- 
sion tax in the Una Notified Area and assessed 
the plffi Munsif to pay the tax. In a suit for 
recovery oE the tax so paid. Jield, that the 
Munsif could not be said to follow a profession 
in the popular sense of the term and the 
Government could not have intended that he 
should be liable to pay a profession tax. {Scott 
SmitJw J.) The OOMaUTTBE OP Notifie® 
AREA, UNA V. i’HATAR BEHARI NABAIN. 

74 P. L. R. 1918=74 P W: R. 1918= 
44 LC. 910. 


Liini- 


WiOOWaiS-Ilvi* -i T 

Aok but by Art. X4l of the Limitatioa l ^. 


1 21 — Order under “^Jwi^diCtiipn of 
Civil Court to gmsiio7% propriety of, ^ 

A Civil Court has no jnrisdiicstioa to in ten- 
fere with a Munioip^ C^^mittee’^s csorder under 
S. 121 of the Punjab Municipal Act in the 
absence of a finding that an action of the 
Uomnuttee is wani^n without any juriadicrtica 
or ia tMntad with mala fides,{L& J.); 

The Muricipai:* . Committee bobtae' w. 

KaBIMBOWN. 136>. '». «. !«&*= 
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PTO3&B MUNICIPAL ACT, S. 153. 

— S . 1S3 —BrQiJicl--l£eard'!^Q — C o'ln^lahii 
of ojjetice v/>idey section—Smnmanj trial icitk. 
mt raoiice to accused— Legality . 

The house of a public prostitute does not 
beonme a brothel within the meaning of 8. 
153 of the Punjab Municipal Act merely 
because she carries on her trade of prostitu- 
tion therein. 

An order directing under 8. 153 of the 
Punjab lltinicipal Act HI of 1911 to discon- 
tinue the use of a certain house as brothel 
cannot be tried summatily under 8. 260 of Cr. 
P Coda as no ofience is committed when the 
complaint is filed. {Shah Din, J.) Mt. Ka’NKXJ 
V. Matara Das. 

35 P L. R. 191Sc=12 P W .R. (Cp.) 19>8= 
55 1. C, 113^19 Cr. L. J. 459. 

PUNJAB PRE-EMPTION ACT (I OF 1913) S. 
8(3) —Village — Meaning. 

Mahatpur in Tahsil Nakodar of the Jullun* 
dhar Dist. is a village for the purposes of the 
Punjab Pre-emption Act. {Shadi Lai, J.) Kam 
E iSlIBNi;. GAIsGA Bam. 

65 P. W. R. 1318=45 I. C 173. 

— Ss. 19 and 20 — Notice to pre-cmpior 

—Oynissinn to spmjy property or zts value — 

. Pre-empter'* s failure to reply — Suit jot prt^ 
emptkm, 

In a suit for pre-emption J it appeared that 
the vendor on 12-6-1913 apphed to the Court 
stating that he proposed to sell certain pro* 

, Percy and chat notices be issued to the persona 
entitled to pre-empi, under 8. 19 of Punjab Pre- 
. 'emption Act, The Court issued the notices 
vyithout mentioning the actual property to be 
sold or of the price at which it was to be sold. 

notices were served pa 16-6' 1913 and the 
let of July was fixed for the appeacance of the 
persons to whom they were issued. On that 
date plSs. appeared and protested that the 
notice has not given him ail the requisite 
information. Thereupon the Court handed 
over to him for perusal the origin *1 applica- 
tion of the vendor and on the same day he filed 
certain pleas wita regard to the pricOt ate. 
The hearing waa adjourned to several dates 
and finally to the i2th of Tiovember. On 
that date the Court recordad an order to the 
eSecfi that none of the parties were present, 
that the three months’ limitation had expired 
and tnat the proceedings should, therefore, be 
filed. On the I9tih June 1915 the vendor 
sold the land and the plfi. instituted his suit 
ihjune 1916. 

.Held, that under the oiroimistances: there 
Was sufSciant notice of the given to the 
' pifif- withih the 'meaning, and for the , purposes 
of 19 of thh Ere-^emption Act but that on 
;;/the other hand thepifi, had . failed to prove that 
; lie hhdjiomphsd with the provisions of S. -^ 0 ^ 
; the right of pre-emption had bean ex- 

' :^th4ga%hed before the suit - was instil 

vMi , was, 017 


I PUNJAB REGULATION X7II OF 1808. 

relief. C. J.) JESA RAM v. MEHR 

CEAND. 105 P. W R. 1918= 

45 I. C. 933. 

! 

S. 30— Applicability— Sale including 

share in the Shamilat — Suit for pre-emption 
in respect of— Limitation. See LIMITATION 
ACT, ART. 10, 68 P. R. 1918. 

PUNJAB redemption OF MORTGAGES ACT 

(II of Idii)— Proceeding under — Nature — GdP 
lector* s order — EJfeei on rights of parties. 5.12 
— Suit mzder — Nature of — Mahomedan miwof. 
— De facto guardian of — Mortgagee from^^ 
Suit to, under, S. 12 to establish rights under 
mortgagee— Eight to remain in possession even 
%7i case of invaliding of mortgage provided 
minor is under duty to restore benefits. 

Proceedings under Act. II I9l3 are sum* 
xnary and in a disputed case neither party 
should be prejudiced by the Collector’s Act 
when the matter is later on submitted to the 
decision of the Civil Courts. A suit under 
S. 12 of the Act is merely declaratory. 

In a suit under 8. 12 by a usufructuary 
! mortgagee of the property of a Ajahomedan 
minor from his de facto guardian for a declara- 
tion of the validity of his mortgage, hdd that 
as the minor must before ha recovers possession 
restore the benefits he has derived under the 
mortgagee would be entitled to remain in 
possession even in (^se of the invalidity of 
this mortgage provided the minor is under a 
duty to restore some benefits. {Le Bossignol, 
J.) SABDAR V. SAUEA iiAM. 

36 P. R. 1918=7 P W. B 1918^ 
44 I. C. 2U. 

— -*Ss. 12, 6 (a) and (b) and 11. '—Order 

directing redemption on payment 6f pertain 
sum — Suit for declaration that there is further 
charge on land maintainability of — ^Sp. R 0 I- 
Act, S. 52 See. (1917) DIG. COE. 1063. BAD- 
WdNT KAI V. CHERU. 

! 85 P. R. 1917= 

I 5 P. L. R. 1918=157 P. W. R- 1917= 

j 39 I C 451. 

PUNJAB KEGULATION (X1?II OF 1806) 

Ss. 7 and B --No lice of foreclosure—Seal of 
Dt. fudge illegible — A^MguUy in Specif ieaiion 
of the dace oj the morigage. 

The mere fact that part of the seal of the 
Dt. J udge are not legible is not a fatal def^ 
in a notice of foreclosure served under SS, 7 
, and 8 of Regulation S?II of 1806- 

Nor is an ambiguity in the specifioation of 
the mortgage deed fatal, where it is such t^at , , 
it would not have led to any misconception on 
the pftit of mortgagor. . 

Nor IS an omission of words describing the 
property mortgaged, fatal where it could not : 
have Caused any misunderstihdiug., {Scott ' 
j Smith, J:) RAGHU HATH U. HUKNA. ^ 

: \ t: 8G f. l. ;r, f. w- b. 
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FUHJAB BEGIILATIOH XYII of 1806. I PUHJiB TESaSCY SOT, S. 59. 


— 8- Mortgage by eoniitionai sale — 

Far^closurii notim’^omission of ref^renoe io 
shamdict 

A foreclosure notice under R«g. XVII of 
of 380-^ is defective if it specifies only a part of 
tho mortgaged land by omitting to refer to the 
gliamilat and such, a notice cannot be held 
to be valid as regards the part»of the mortgaged 
land specified therein and invalid only as 
regards the other part. 109 PR. 1901 foil 
{Chavis and Leslie Jom, JJ,) Kasm ILAHI 
V. BINDHBA BAN- 

17 P. R. 1918= 
18 P. L. E. 1818.r--39 P W. R. 1918= 
44 L G 540. 

PONJA3 TENAHCY ACT (51 Y OP 1887), 
Ss. 4, 14, 50. 51, 77 (3) and (g) — Tenant — Suit 
for compensation brought more than a year 
after dispossession — Jurisdiction'— Civil and 
Revenue Courts. See JCeiSDICTION, CIVIL, 
AND Revenue Court 90 p. r. 1913. 

S. 4 (6) ^Landlord' Cleaning of — Bale 

of oceupancy rights to mortgagee with posses 
Sian of proprietary rights— Prssimpiion. 

The term ‘landlord/ as defined in 8. 4 (6) 
of the Punjab Tenancy Act includes a mort- 
gagee in possession. 

Where therefore, plfi. sued for possession 
by pre-emption of certiin land sold by an 
occupancy tenant to tho mortgagees with 
possession of the proprietary rights. 

Heldt that the suit did not lie inasmuch 
as the sale must be held to have been made in 
favour of the landlord {Mariineau, J.) NAnak 
V, BHAGWAN SINGH. 149 P. W K. 1918= 

47 1. C. 3, 

S. H-’Oce/itpaney right under ^Decree 
for — Gondiii-on — Promistf not to eject tenant — 
Bffeoi. 

A claim to occupancy right under S, 8 of the 
Punjab renanoy Act may properly be decreed 
in ‘a case in which there has been a promise 
never to eject the tenant. Such a promise 
l^y be express or be proved by facts indica- 
tive of the intentions of the parties. 

Where in a case arising in the Dehra Tashil j 
of the Kang District it was established that 
the applicant's family had been cultivating 1 
continuously for three generations and for j 
fifty four years , at a favourable cash rent, ' 
haying origiaallv provided its own implements ( 
for the cultivation, and having settled on the j 
lEmd some the commencement ot the | 

tenancy but.not less than 26^ years, before the ] 
date on .which the question arose that j 
there' was evidence of a pronaise not to eject I 
applicant's family and that oeenpanoy ri^ts 
hnder S* ^ ought . -to be decreed.to applicant. 
(KoMnard, .* a) ElRPA t?. Tibhu.. : 

. , p: R. {Beyo 

1. C. 571 


S. 13 — Com^nutati'^n — Mortgagee mth 
possession not entitled to eommute rent into 
cash. 

A mortgagee with possession though teohi- 
nioally the landlord for the time being can- 
not under S. 13 of Tenancy Act. commute 
produce rent into cash rent so as to bind the 
mortgagor after the mortgage has been paid 
ofi {May-mrd, F,C.) Sanv/AN SiNGH v. BUTA. 

3 P. R. (Rev.) 19tS=46 1 . C. 3. 

'■ "" “Ss 14 and 77 (3y (n) ^^L'^nSord ^* — ■ 
Meanhig - Jurisdiction — Civil G%d Reven'tae 
C'^uHs—Suit for mesne profits for period 
when plaintiff was not in possession thauh not 
entitled U> it. 

The land of which mesne profits is claimed 
wis leased by H. D. Mahant on 21 ll-lQ to 
B D deft, for 4 years. On 46 8-i3 the plfi. and 
others got a decree for removal of i . D. M ^rhant 
and for cancellation of certain apenations 
efiected by him. On 17-3 lo the present pifi. 
sued B. 8. and others for possession of lands 
of wh ch they had obtained pogsession from 
H D ATahant. On 30-11-15 he obtained a 
decree, it being held that he was appointed 
Mahant on 18 8 12. Plff, instituted the present 
suit for mesne profits on 23-3-16 and subse- 
quently obtained possession from B, S under 
the decre of 30-11 16. 

Held, following .82 P. R. 1894 and 1 P. R. 
(Rev ) 1893 that plff, though not in possession 
was since August 12 the landlord in respect of 
deft. E. 3* within the meaning of 3 14 of the 
Punjab Tenancy Act and that the suit was 
consequently triable by the Revenue Court, 
under S 77 (3) of that Act. 446 P. R. 1898 not 
foil {Shah Din and Scott Smithy JJ) MaHANT 
Rattan Das v, Battan Singh. 

53 P. R 1918=43 1 C. 437. 

— Appraisement— Consent ofi land- 
lord cr tenant unnecessary — Refusal of tenant 
to accept' appraisement — Effect of — Faihire of 
of Revenue officer lo conf irm or vary appredse- 
ment— Evidentiary value of appraisem ent, 

Tha consent of neither landlord nor tenant 
is necessary for the validity of appraisement 
proceedings under Chap. II of tha Punjab Ten- 
ancy Act 

The refusal by a tenant to accept the result 
of an appraisement is not an adequate reason 
for declining bo confirm it under S. 19 (2) of 
the Punjab Tenancy Act. 

The-failure bye Revenue OfiScer to give eiSeefc 
to the direction contained in S. 19 (2) of the 
Punjab Tenancy Act, which requires him to 
mahe an order either confirming or varying an 
appraisement, does not afiect iihe admiaaibilitj 
or the value of the evidence, contained in the 
appraisement record, {Mdynard F. G.) AfULK 
BHAH t). Ts A thU 4 P. R. (Rey.) 1948= 

i P.JW. R. (Rey.) 1918=45 I C. 980. 

r 5,.; -Omipemey 

ior^.Onm f- Entry m . setikmejif irictrd ~ 



944 


943 


THE YEARLY DIGEST 


PBNJ4B TENANCY ACT, S. 39. I PUNJAB TENANCY ACT, SJ 77 (3). 

1 


M SOD of K claimed certAin occapancy land 
as b.elr cf oce In the inmmriiy Sattlemeut 
of 1353 one K, was entered as an asa^/ni of 
certain land in the same village, but S’s 
name did not appear in the Regular^ Settle- 
ment of 3860 and S, the uncle of the pl3., 
was found to he in possession of certain land 
which he stated he hid reclaimed from haw}itr 
within the previous 15 years and was granted 
oecupancy rights therein* On the death of S. 
the land was mucatad in the name of his 
widow, the landlord allowing her to remain in 
possession for her life-time : 

Held^ that inasmuch as it was not proved 
thau the land entered in the n^me of S, was 
the same as that entered in the name of K, it 
eould not be presumed to he the same ^ 

And that a presumption of correctness 
attached to the entry dn the Regular Settle- 
ment of 1860 and that 3 having at th.>t time 
been declared as having personally acquired 
oocupancy rights in the land in suit, K having 
no part or share in bring ng the land under 
the cttltivAtion, the plfi’s. suit was not 
inaintainabla. (Scott Sfniih, J.) HAYAT 
MCHASfMAD v\ MAHMUD, 

107 P.W R. 1918=15 I. C. 938 


— — -S. 77 (3) is.)— Sait for ‘pos^ssion by 
heirs of deceased occupancy ienmit-^Deft. in 
poss-^-ssion claiming ^nder gift' — J-urisdiGtk>n of 
I Civil or revenue court. 

I Piff. sued for possession of certain land held 
by a deceased occupancy tenant. Deft, alleged 
that the land was gifted to him by S. during 
his life>time. The plaint stated that the deft. 

I claimed to be in possession by virtue of a gift 
I but that S. bad no power to make a gift. 

Eeld, that under the circumstances, the 
suit was cognizable by a Revenue Court under 
3 77 (8) (a) of the Punjab Tenancy Act 
[Broadiaay, J.) AHMAD DiN v ElSHOBE 
CHAND. 141 P. ff R. 1918=46 I. C. 882. 

S. 77 (3) (d) — Jurisdiction — Oiidl and 

Reverse courts— Suit by proprietors on death 
of occupancy — Tenant's widow to recover hold’ 

' ing from collateral of deeeasd tenant. 

On the death of one A. 9, an occupancy ten- 
ant his widow succeeded and on her death 
[ mutation was effected in favour o: one J. S, 
j who entered into possession The proprietors 
then brought the present suits on the allega- 
tion that the occupancy holding had been 
acquired by the father of J. S. and that the 


S. Occupancy tenancy Joint 

tenanis—Beeord assigning definite shares— 
Btght (5/ survivorship. 

The right of a landlord to claim the extinc- 
tion of an occupancy right when there are 
jhint tenants does not arise on the death of 
Che of them, as they collectively constitute a 
siugle tenaiit and the right continues to exist 
in the survivor or survivors. 

The' fact that the occupancy tenants are 
raeorded as having defined shares in the 
tenancy does not irmke any difference and does 
not affect the right of survivorship. [Scott- 
Smiih, J,) tJDMi tr. Munshi. 

95 P, W, R 1918=43 I. G. 574. 

s. 77 — PrbvisoSuit for possession — 
Jurisdiction, df Civil and Revenue Courts. 

The plffa. in their plaint asserted that the 
defts. were mere trespassers and the dafts, in 
their written statement contended that the 
plffs. had no rights whatsovar in the land 
hut on examination ‘by court the plffs, urged 
that the defts. were their tenants at will and 
the defts pleaded that they were occupancy 
tenants of certain persons. The plaint was 
returned for presentation to -the Kevmue 
Court. 

^ . Msld, that the order was right, iot it is 
impossible in a case of this kind lor the civil 
: court ^ignote the plea, put forward by the 
. Selta. having regard to Act Til of 131^ 
. Q. J) ata' Dddah Khan v, 

; DIN. m B. h. R. 1918=171 P. W. R. 

; . 1918=471.0.594, 


j land had not been occupied by the common 
j ancestor of A. S. and A. B. 

I Held, that the suits did not fall within 8. 
[77 (8) (d) of fhe B. T. Act and were cognisable 
by a civil and not by a Revenue Court. 92 
P. R, 1894 ref. Ill P. R. 19i6 dist. (Shah Din 
J.) QhULAM V. JOWALA SlNGH. 

103 P. R. 1918=48 1. C. 363. 

Bs 77(3) Proviso (1) 'and 100(3)-** 

JurUdichem — Civil or Revenue Court — Suit for 
possesMm by occupancy tenant —Proof oj occw 
p- ncy rights —Duiy of Court 

Plff. sued for possession of eertiin lands as 
an occupancy tenant thereof under S. 8 of the 
Tenancy Act, alleging dispossession by the 
deft, landlord. Deft, had applied for a notice of 
ejectment to be served upon the plff. who was 
a tenant under him. and upon this plff. had 
filed a suit in the Revenue Court contesting 
bis liability to ejectment on the ground that 
he was an occupancy tenant. This suit was 
dismissed on the ground that plff. bad failed 
to establish occupancy rights. 

Heldf that although the suit was for poMM- 
sion of the land comprised in the tenancy, yet 
in order to succeed therein the plff. had to 
establish a claim to a right of occupancy and 
as that was a matter which could he deter:* 
mined only by a Revenue Court under Q. TT 
(S) (d) of the Punjab Tenancy Act, it was ihet 
•duty of the Civil Court in which the suit 
was instituted to act under the proviso 
|.S^.77 of the Tenancy Act and return the 
j plaint fer presentation to the OoUector.’ ^ 


r . " * f As the plff. had be^ pre^}udi<^ed by 

77 (ij --t Bevenui | kdii^ke as to th* th* ■ Chi#! Court 

Coptti^- \ . ,, , 53 P. R. 1918, ) woijld »dt paw ath order under S. iCftt (8) of 
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PURDiNASHIN LADY. 


RAILWAYS ACT, S. 72. 


tha Tenancy Act. iScoti Smiihf J) Parman 
V. GHANTHU. 157 P. w. R 1918=56 I, C. 811. 

PDRDANASHIN LADY— E'mcuiion hi} 
prudo^nastin lady —Essentials for, vaUdiiy of 
— Proof — Onns. 

Where a deed of endowment wag exacut ed 
by a purdanashin lady the evidence showed 
that the deed was explained to her. and she 
thoroughly understood it and signed it after 
execution not under duress or undue influence 
but from her free and independent will. The 
disposition of the property was a moat natural 
disposition and besides her strength of will 
and business capacity she had independent 
outside advice coming from members of her 
own family who were interested in the pro- 
motion of the objects she had at heart. 

Held, that the deed of endowment was a 
valid and a legal disposition. {Staret^ J .C. 
and Kankaiya Lai, A. J. C.) GANGA BaKSH 
SINGH V, GOKVL PBASHAD. 54 I. 0. S45. 


I A Court will not be inclined to set aside a 
I deed by a purdansbin lady, where the lady is 
proved to have been of business habits, to 
have been literate and to have poasessed 
capacity to judge for herself. {Sanderson, Q. J, 
Woodroffe and Mookerjee, MARIAM 

i BiBi V. bHAiKH Mahomed Ibrahim. 

28 C, L. J. 306 48 I. C. 661. 


——Will— Execution — Nature of proof— 
Question of special in capacity not raised in 
the fitr't Court whan allowed on appeal — 
Hindu Lav/ — Widow— -Acquisitions out of in- 
come of properties granted for maintenance — 
i Nature of estate See (1917) DIG COL 1069 8si 
I Ykra ma Deo v . Sri Sri Sri yikrama Deo. 

33. M. L. J. 668— 
(1918) M. W. N. 69=:=43 I. C. 679. 

RAILWAY — Carriage of goods — Delivery of 
goods, when complete— O’ests of. See Carrier. 

44 I . G. 401. 


j Carrier — Liability to re-vvaigh and 

( give certificate of mortage— Eefuse to taka 
•Examination on commission— Pre- j delivery— Damage to goods after refusal— 

! Liability for. See Carrier. 

i 22 C. W. N. 902= 

* 45 L C. 933 


vious appearance in criminal case — 0. P. Code 
of 1908, S 132. See 191T DIG. GOL. 1063: 
Balakebhwaei Debee v. Jnananda 
BANERJEE. 45 Cal. 697=22 C. W, N. 

197=26 C. L. J. 319=41 1. G. 610. 


Deed-* E^ecuton by — Independent 

advice, proof of— Rule requirif^}, if absolute’— 
Donee siaTiding in a fiduciary character — 
Onus of proving knowledge bn dome. 


RAILWAYS ACT (IX OP 1890) Ss. 72 (2) and 

7Q—Risk^mte Form B—Con&igfiee of goods 
covered by this risk^mie can make railway 
administration liable for the loss thereof — 
Proof of negligence— Onus— Contract Act 8s, 
151. 152 161. 


Sanderson, 0. J. — There ia no absolute rule 
of law that a purdanashin lady must have 
independent advice. The possession of j 
inda^ndent advice or the absence of it is a j 
fact to be taken into consideration and well 
weighed on a review of the whole circum- 
stances relevant to the issue or whether the 
grantor thoroughly comprehended and delibe- 
rately of her own free will carried out the 
transaction. If she did, the issue is solved, 
and the transaction is upheld, but if on a 
review ol the facts which include the nature 
of the thing done and the training and habit 
of mind of the grantor as well on theppximata 
oiroumstances afiecting the execution, the 
conclusion ia reached that the obtaining of 
independent advice would not really have 
mAde any difierence in the result that the 
deed ought stand. 

: Mookerjee, /.—Where the person seeking to 
hold'a purdanashin lady to' the terms of her 
'.deed is one who stood towards her in a 
^^uoiary eharaoter or in some relation of 
".personal confidence, ■ the Court will ; act with 
/jgreat cant ion and Will presume confidence put 
- '-and influence exerted. Where the person 
vfhO ^eks to eUforoe the deed was an absolute 
' ifihtan^r. and deal! m her . at armslength^^ 

tiie, Court ; will require the confidence and 
iiifluence to be proved intrinsically. 


Where goods were consigned to a Railway 
Company for carriage at a reduced rate of 
freight and the senders executed a Risk Note 
in form “B"’ and several bags forming part of 
the consignment were missing and could not 
be delivered to the consignee. 

Held, that in a suit for compensation for the 
missing bags the Deft. Railway Company 
would not be liable if the plfi. failed to prove 
that the loss was due to the wilful neglect of 
the Railway Administration or to theft hy, or 
to the wilful neglect of. its aarvau^is iS 0. \v. 
N, 766 foil. 

Held, also that such a case would be guided 
by the terms of the special contract embodied 
in the Risk Note Form '*B’* and not by Ss. 
151, 152 and 161 of the Conferacl Act or^ the 
other pro visions of the Indian Railways Act. 
(P4chardson mid Beachcroft^ //.) THE EAST 
INDIAN RAIBWAT CO. L^D V. EANAK 
BeBABI HALDAB- 22 C. W. S 622. 

: =441. €. 694. 

1^— Damages Neglifenz misdeliv^ry^ 

of goods— LaiMlity .of . By Qo., ext&fd of pcdue 
—Lossmeani^of, ^ 

The term ' value of the articles ^ in S. 75 of 
the Rail vray s Act means intrinsic or ^rket 
the pHce for which they would reasoQi 
ably the time in the market as ► well ae . 
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RAILWAYS ACT, S 7S. ^ 

t-Be value in the market, independent of any ; 
circumstances peculiar to the pl£. ^ i 

The loss for which a Rai-^.’ay Compan}’ is ; 
protected from liability by S. 75 o' the l^allways j 
Act must be loss to the Railway Company : 
itself and it must be loss which occurs while ; 
the goods are in the custody of the Company j 
in their capacity as carriers and cannot apply i 
to a loss to the owner. Negligent misdelivery of i 
goods to a person other than the owner is not ! 
such a loss as is contemplated by 3. 75 of the j 
Railways Act. * 

Piff. delivered 24 account hooks to the j 
deit. Railway Company for carriage to Nagpur I 
where they arrived safely bat were negligently 
delivered to some person other than the con 
siguea. The intrinsic value of the books was 
below Ks. 100 but the pi5. sued the deft. 
Company for Rs. 25,000 for the loss of the 
books. 

Beld, that the defts’ liability was not saved j 
by S. 75 of the Railways Act. inasmuch as (u'' 
the intrinsic value of the books was below Rs. 
100^ and {b) the loss occurred while the books 
were in the custody of the deft. Company as 
oarriere, but after their arrival at their desti- 
nation. (Kajiji, J,) RAMOHANDRA JaGAN- 
NATH V, Q. I. P: railway CO. 

20 Bom. L. R. 591=44 I. C. 401. 

[This was subject to an appeal before Scott 
0. J. and ATacleod J who reversed the same. 
See 21 Bom. L R. 6.J 


’-'Ss. 76 and 72 (2) —Loss of goods ! 

oove red by .Risk- note B — Liability of Railway 
CJo, to consignee — Proof of wilful negligence of | 
or theft by railway — Onus on consignee. See I 
RAILWAYS ACT, SS, 72 (2) AND 76. ! 

22 C, W. N. 622. i 

— — ■"S. n —Railway — Misdelivery suit fcr I 
de.fmgps-^Notice oj claim for com^ensaiion j 
essential — Delivery of goods by Eailioay Com- i 
mtiwui getting back the Railway receipts | 
—Negligence— Transfer of receipts byhjolder far ) 
vclVwc — L iability of Eauivay Oom^any. j 

Certain goods were consigned by G to his ! 
own order to a particular station of the deft. 
Railway Co. Q bad pledged the railway receipts 
to the Bank of Madras but it was intended that, 
S should pay tha Bank, and get the Railway 
receipts assigned to him and then take delivery { 
of the goods. S managed to get pcssesMon of | 
the goods from the Railway Go5 without pro- ! 
duotion of the railway receipts but paid the i 
Bank two or three d^ys after and obtained the 
Railway, receipts. In$tead of returning the ! 
railway receipts to the Railway Go , S. obtain- i 
ad advances trom the plC. against the railway 
receipts which were taken oo represent; that the ! 

■ goods were still in the course of tranait. in a | 
guit by the plii. as endorsee of the railway ' 
jpceiptB against the deft. Railway Co., for 

■ tomages for misdelivery, . 


RAILWAYS ACT, S. 120. 

Hscd. dismissing <^he suit, that it was barred 
by limitation because the notice prescribed by 
3. 77 of the Railways Act had not been given 
to the deft, within 6 oionths for the delivery of 
cha goods by the Railway Co. to S. who on 
payment to the Bank was the person lawfully 
entitled t'i them; that the aoi;ion of the Rail- 
way Co , in delivering the goods to 3. without 
getting back the railway receipts did not con- 
stitute any breach of the duty which they 
owed to tha public at largs or to tha mercantile 
community in particular; and that even if the 
Railway Co., were under such a duty, their 
omission was not tha proximata cause of the 
fraud practi&Ad by S. on the plff. and the con- 
sequent loss sustained by' him, {Wallis^ 
0, and Spencer, J.) THE MADRAS AND 
SOUTHERN MAHASATTA RAILWAY GC„ LTD. 
V. Haridass BANmali Das 41 Mad. 871= 
36 M. L J. 35=24 M. L T. 38= 
8L. W. 340=49 1.0. 69. 

S. SO— Eaihvt^y Company— Suit for 

loss for destruction io good^ entrusted to— Onus 
of proof — Bisk note— Effect of . 

In a suit against a Railway Company for 
compensation for the loss, destruction etc., of 
goods entrusted to them for transit, the plSs. 
ordinarily need prove only the loss. The 
Railway Company may then either show that 
the loss occurred in circumstances which 
exempted a bailee from responsibility for the 
loss, 01 * they may rely upon a special contract 
which exempt them from liability. 

When a risk note which in a special contract 
exempts the Railway Company from all liabi- 
lity except in certain specified oases, then the 
plffs, can succeed only if they establish that 
their case comes within those exceptions, 

Under S. SO of the Railways Act no - suit 
will lie against a Railway Company to whom 
the goods were not entrusted unless it is shown 
that the loss occurred while the goods were in 
their possession. In no case can a decree be 
passed against both the Companies. (Afsif-m, 
A. J, c ) Agent G. I. P. railway Co v'. 
Kakaylal. 14 N. L. R. 122=43 I. C. 294. 

• -S?. 108, 121 and 128 — Assault by 

servant of railway company on a passenger who 
pulled oommunioation chain and stopped the 
train — Arrest of passenger — Acta unauthorised 
— Tork — Railway Company not liable. 

See tort. 20 Bom. L. R.126. 

— 120 — Scope of — Person, meaning 

. of— Railway official if punishable ; or <^f fence 
under seciim, 

Tha word ‘person* in S. 120 of the Railways 
Act includes Railway officials and the section^ 
applies to acts meationect therein, even if they * 
are committed by Railway servants, {Abdur 
; Rahim and Napier, JJ.) CUPPLEY v MDHAM- 
; MAD JBRAHI-M SAHIB, . 44 I. C. 329. 

t ' ■ I, ,1 
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railways act, S. 122, 

S. i22— Unlawful enirij on Hallway 

mid refusal to leave—Essence of offefice. 

Unlawful entry constitutes the basis of the 
offence under both the clauses of S. 122 of the 
Railways Act. If the entry was lawful, 
refusal to leave on being desired to do so 
would not make the original entry unlawful, 
nor would it make a person guilty under cl. 
(2) which is but an aggravated form of the 
offence under clause (1) [Ckiity and Smither, 
JJ,) KUMUD ;KANTA CHAKRABARTY n. 
EMPEROR. 22 C. W, N. 576. 

47 I. C. 74=19 Cr. L. J. 878. 

railway company — Eos3 of goods carried 

under Bisk Note B—StiU for damages — 
Flaint not setting up caee of loss by wilfid 
negligence— Company pleading nonliability 
beca^use of loss not being due to its wilful 
ucgligmce—No evide’noe for plaintiff in support 
of caseof wilful negligence — Finding as to toil- 
ful negligetice on Company^ s evidence alone— 
Validity —Interference in Second Appeal 
— Practice. 

In a suit for recovery of damages from 
a Railway Company for loss of goods carried 
by it under Risk iSiote B. the plaint simply 
stated that the Company undertook to 
carry goods and failed to deliver them. In 
its written statement, the company pleaded 
that it was not liable because it was 
protected by a risk note and (2) the goods had 
been lost owing to a running train robbery. No 
evidence was adduced by plaintiff to show 
that the goods were lost by the wilful 
negligence of the Company. The Company 
produced evidence to show that they were not 
lost by its wilful negligence. On the evidence 
adduced by the Company itself and on that 
evidence alone, the Courts below came to the 
conclusion that the goods were lost by the 
wilful negligence of the Company. In second 
appeal, it was contended for the company that 
the Courts bel^w ought not to have gone into 
the question of wilful negligence because it 
was not set up by plaintiff in his plaint and he 
did not adduce any evidence in support of 
such a case. Held, that in the cxroumstancas 
of the case, the Courts below acted properly in 
going into the question and that there being 
evidence, though only of the defendant to 
support the dueling of the Courts below their 
fiuding would not be interfered with in second 
appeal. (Eoe and Imamj U.) East INDIA 
Railway Co. y. Jaoo ram. 

^ (1918) Pat. 178=4 Pat. L. W. 369= 

45 LG. 197. 

RAILWAY RECEIPTS— Delivery of goods by 
.Railway Go., without getting back ireceipts— 
Neligenoe transfer of receipts by holder for 
value — liiafarlity of Railway Co. See RAIL- 
WAYS ACT, .7 7 L. J.^= 

- ;24M. L.:T.38. 

R|tTEABLE BISTRIBIITION— against 

iiiahiudsmehL debtor by two courts of differ* 


RECEIVER. 

ent grades— Sale by inferior court — Distri- 
bution — Precadure. See C. P. CODE, S. 73. 

27 C. L. J. 145. 

RATING — Tax — Assessment of— Principles 
which should guide Courts in. See Tax, 

20 Bom. L. R. 639. 

RECEIVER— Appointed by Court, prosecution 
of without sanction of Court, P.Codb, 

a. 195 . 22 C. W. N. 910. 

Appointment — Grounds — Insolvency 

of administrator if a good ground- See C. P, 

C. Or. 40 R. 1. 11 Bur. L. T. 127. 


—Appointment of Receiver to do all 

things necessary for the preservation of the 
assets of the firm— Whether receiver has 
authority to make an acknowledgment. See 
Lni, ACT, S. 19, EXPL. II AND S. 2l. 

35 M. L. J. B71. 


Execution of mortgage decree — 

Appointment of receiver, in the absence of 
provision in the final decree— Power of Coutc. 
See Execution. 53 I. C 22. 

Leave to sue— Application for — Not to 

be refused, except for cogent reasons— No 
statutory provision for leave to sue being given 
j— Inherent power. See C. P. CODE, S, 116. 

(1918) Pat. 337=47 I. C. 719. 

"Mortgage decree — ^Execution- No powtr 

to appoint receiver in the absence of provision 
in final deorae.^jSe^ C. P. CODE, 0. 40 R. 1, 

43 I. C. 22. 

Mortgage sitit^ Float hig charge— Suit 

to enforce— Appointment of receiver loUhotit 
taking evidence — Propriety of. 

The deft, mortgaged to the plff. by a docu- 
ment in the English form certain premises, 
and the good-will and the stock in-trade in the 
business carried on therein were pledged bj 
way of a floating charge to secure the money 
that would become due from the mortgagor to 
the mort??agee. The mortgage contained 
proviso that at no time during the continuance 
of the security would the mortgagor permit 
the stock-in-trade to fall below a certain value. 
Default having bean made in the payment of 
the interest, the floating charge matured, and 
the mortgagee instituted a suit to enforce the 
floating charge and applied to the Court for tLe 
appointment of a Receiver in pider to presarva 
the stock-in-trade and to prevent the assets 
including all the actionable claims relating to 
the business from being lost to the mortgagee. 
The Court, without taking any evidence,* 
appointed a Receiver after offering to allo^y the 
mortgagor to remain in possession on giving 
proper security. Held^ that the appointment 
was valid and proper. {FletcJier and Smither 
JJ ) BAHDWAEIMULL DiBIOHAND n. LaoH- 
RURAKOHAND, ^ m I. C. 389, ^ 
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BECEIVEB. 


; RECORD OF RIGHTS. 


Msrtgsge Suit — Simple !noilg?*ge— ; Sctry in— Piasumption of ectESctnsss 

A'.prir.imsnt ot receiver Incorapeient. See G. '• —Bengal Estates Partition Ac* See (.1917) 
?. CODi;, 0. 40, R. 1, 43 I. C, 533. | DIG. GOL. 104 ; Baldeo Sahag v . 

i Bbajkakdan Sahat. 3 Pat. L. W. 266= 

■ . r V- f • ' (1918) Pat. 16±=43 1. C. 389. 

Pesseasion oj — Naiurecj wnaher ne \ 

ec;. seJ up adverse Hiie - Resjudiecta-Pird j m-Pre,umpiion of comctoese 

zuit jcr parti., on- Second Surt for pozzession of-Bebidtal of -Second appeal J^ndinu of 
o/ ccria^r^ itenii. barred j ^ ^ 


The possession of the Eeceiver although in 
a sense the possession of the Court is also the 
possession of all the parties to the suit accord- 
ing to thair title. During the continuance of 
the Keceivership it is incompetent for the 
receiver to set up a title in himself adverse to 
that of the parties. 12 A. G. 230, 24:6 foil. 
Even if the receiver is discharged he -would 
still hold the property on behalf of the right- 
ful owner. Distinction between possession 
and discontinuance of possession pointed out. 


In the record-of-rights the defts. were stated 
j to be settled raiyats with liability to have their 
rents assessed. In a suit by the landlord for 
rent on declaration of title of the first Court 
found that the suit was barred by limitation 
and adverse posession from an assertion of the 
deft’s right during the publication of the 
record of rights. The Lower Appellate Court 
reversed this finding and held that the pre- 
sumption as to the correctness of the record 
was not rebutted : 


When there was a first suit for partition \ 
onplu’a general citie or on the basis of an arbit- | 
ration and a second suit was brought to re 
cover specific items on the basis of a partition 
already enacted. Held, there was no res judi- 
cata \Wci'iUs,0. J. and Spencer, J} KXJPPU- ' 
SWAMY CHETTl 0. EUbALA EAMIAH. 

(1918) M. W N. 683—24 M. L. T. 424 
=8 l4.W.661=49I C.89. 

RECORD OF RIGHTS-^lnffl/ hi'-Meanw^ of 
Mry "darnieani haqdar he taraff seadae ke- 
lack lagan'’ ^Presumption as to survey entry 
-Judgment based merely on^ValidiUj. 

The entry in the record* of -rights '' darmeani 
. haqdarhe tarnfj ^adae honekelacJc l^aii^reters 
to the actual rental which is paid by the 
intermediate tenure-holder, and not what 
might payable upon assessment. An entry 
in the record- of -rights merely raises a pre- 
eutnption as to its oojJreotness, and a Court 
must show by its judgment that it had 
considered evidence in the record and then 
come to a distinct finding whether the evidence 
had or had not rebutt^ that presumpiion. 
{imcjjtf J .) Durga Prasad u. Baja habihab 
PEA 6AD. ’4 Pat. L. W. 448=:48 I. C. 916. 

— ■ Entry in'—I^resmnption as io correci - 1 

ness of, even in the abscfice of statutory smc- 
Beror. 

though the Revenue record in Berar is not 
support^ by the statutory presumption like 
the Record- ol-Eights in the Central Provinces, 
an entry in the Reoord-of -Rights do^ raise a 
presumption of the truth of the facta therein 
stated- The presumption arising from posses- 
sion of ownership, is weakened considerably if 
the person in poBsession fails to explain an 
. adverse enti? and is unable co state the { 
origin of the poaaesaion by virtue of which he 
an adverse title to the recorded holder. 

A . j , at ragboba t. palboba. 


Held^ that the Lower Appellate Court was 
entitled on the question of fact to hold that 
the mere fact that this adveree claim had been 
made, was not sufficient to show that the 
finally published record was wrong and this 
finding was not liable to be challenged in 2nd 
appeal. (Fletcher mid Richardson, JJ.) GOUE 
Ghandea Chuckerbutty y. Biebndra 
RISHOBB AlAfSIKYA. 22 C. W. N. 449. 

=45 LC. 65. 

— Entry in— Protected gaontia— Entry 

of youngest son of last gaontia in record of 
rights— Entry, proof only of possession. See 
a P, land rev. act, Ss. 66 (a), 182 AND 
lo2 (a). 3 Pat, L.a. 229. 

— —'Erdry in— Suit for coTrection of, bcri*-, 

ed by iimiiati07h~-Smt for other relief impeach'^ 
ing correct 'ness of •^Record of rights fmintaindbi- 
lily of, • 

A claim is not necessarily barred merely by 
reason cf the fact that the JEtecord of-rights 
contains entries which, if produced in evidence 
and unrebufcted, would be fatal to the relief 
claimed. 

The fact that a claim for a declaration that 
a certain entry in tihe Record-of-rights is 
wrong is barred by limitation, would not 
prevent the Court from determining that the 
survey entry is wrong provided it is essential 
for the main or consequential relief claims by 
the plfi- (MdUr, C, J. and fmXa Frasad^ J.) 
UTTIM BAKU V, As JANE 48 i. C. 239. 

for alieratian in semid of 

two recoyds~of ^rights — MaintainabUiiy — 
Hmiiation X4WLitation Act ArU d20-r 
Bmgal Tenancy Act {Vllt of 1886)— 106, 
111 A-'Bffect. 

Where there are two consecutive finally 
published Record-of-righta it is competent to 
a party aggrieved by the second Record- of- 
rights do ask for a declaration in respect of the 
second record -of-rights without displacing, any 
prejudioiftl ia.th&il.rist 
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BEOOUPHENT. 

A person who has acquired a title by adverse 
possession is not bound to sue for a declaration 
that he has required such title. 

In the record'Of- rights finally published in 
1889, the defts. were shown as being in posses 
sion of land some of which the plfi. had pur- 
chased from the lakherajdar and to 'Some of 
which he had acquired preacriptive title which 
was perfected in 1897. The plS. however re- 
mained in possession but did not sue for a 
declaration of his title. In the raoord-of- 
rights finally published in 1906 the defts,, 
were again ^own as being in possession of the 
land. On the 11th January 1907 the plff. 
instituted the present suit for a declaration 
that the entry in the record of rights of 1906 
was incorrect. It was pleaded that the suit» 
so far as it concerned the land purchased 
from the lakhitajdat, not having been brought 
within six years of the publication of the 
record* of -rights cf 1689, and so far as it 
concerned the remainder of the land, not hav- 
ing ^en brou^t within six years of 1897, 
was barred by limitation.' HM, that the suit 
was within time. [Miller, O.J.and Mtillick, J,) 
Shiekh Latapat Husain v, kumae 
Kalikanand Singh. 3 Pat. h. J, 361:= 
3 Pat. L. W. 303=:(1918) Pat 225= 
35 1. C. 332. 

fiECOUPMENT— Principle of. See Oaecutta 
Improvements act» Ss. 3i (a), 42 (a), and 
7S. 27 C. L. J 1. 

BEFORMATORY schools act (YIII of 

iSSl)— Applicability oj, to the Tunjah-^Cr P. 
Code S. 399 repeal oj-louthf ul ofjender under 
S. 304 I. P. 0. ij comes within the Act, 

The Reformatory Schools Act, 1897, having 
been extended to the Punjab, S 399 Or. P. 
Code stands repealed youthful convict under 
S. 804 I. P. 0. is not liable to be dealt with 
under the Reformatory Schools Act. (JDe 
J.y Emperor V. Nub Hahomed. 
17 P. R. (Cr.) 1918=91 P. L. R. 1918 
26 P. W. R. (Cr.X 1918=37 I. C. 333 
=19'Ci?. L. T. 917. 

, REGISTRATION ACT, (XX OP 1866), Ss. 2 

(7) and 17 (1) (d)^Agreement to lease and 
ifkorfegage — Combination of — Registration, 
unnecessary. See 8P. REU. ACT, S 21 (a). 

R3M. L. J 389. 

Ss. 17, 31 and iZ^Ocnnpromise decree 
' •^Beskirfdion if necessary. 

Even under the Registra4iion Act of lS6fi a 
nompcomise decree though unregistered was 
efiective to confer rights to, property, (Ayling 
and Seshagitilyer, /J*) .BataRAPPA Nam- 
BIAR «. KOVOTAN CHAhiE VEETlU. 

3§ W; Ilf. J. Sl=;:23 Iff, L. T. 28=8 L. W. 163- 

35 1. C. 389 
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KEGIBTSATIOM ACT. S, 17. 

petition to the court — Registration unneces- 
sary. See C P. Code, o. 23, Re. i and 3. 

46 I. C. 913. 

^ ^ — S 17(1) ib)--’Agency to transfer im- 

moveable property of more than Bs 100 m value 
— Registration unnecessary 

There is nothing in the T. P. Act or in the 
Registration Act to show that an agent to 
j transfer an interest in immoveable property 
( worth more than Rs, 100 in value must be 
empowered by a registered document. (Parktt 
and Omtond, JJ.) Ma MO v. MaHOMED 
Backer Hamadanbe. 53 I. c. 886. 

S. 17 (1) (fa) — Equitable mortgage — 

Letter from mortgagor to equitable mortgage^ 
shewing object of mortgage, if requires regis- 
tration 

A letter addressed by the mortgagor of an 
equitable mortgage to the mortgagee, showing 
for what purpose ho had deposited the title- 
deeds, is not a document requiring registra- 
tion under the provisions ot the Registration 
Act as a mortgage, {Fktcher and Huda. JJ,) 
HABIPADA SaDUKHAN V. ANATH NATH DEY. 

22 C. ®. N 758=35 10 211. 

Ss. 17 (1) (b) and 39 — Partition—^ 

Map and chiiia showing allotments on partition 
if require registration. 

A map and a chitta put in to prove that 
that land in dispute was allotted in a partition 
to a certain person, cannot be said to be 
instruments falling within the purview of 
S. 17 of the Registration Act and thus requir- 
ing registration. {OhiUy and Walmsley, JJ.) 

bbindaban Chandra De v. Kbibeka 
Mohan Db. 47 1, c. 169. 

-g^ [b)-^Eelease — Agreement to 

forego right to sue for a declaratimi that a docu' 
mente^ecuied by a Sindu widcto is 7iO£ binding 
07i the r6v^sioner—~Docu77i>efit 7iot compulsorily 
registrable, 

Certain reversioners executed an agreement 
whereby they agreed to forego their right to 
sue for a declaration that a deed of gift execut- 
ed by a widow in favour of certain persons 
was not binding after her death ; Held, that 
the document did not convey any right, title 
or interest nor did it purport or operate to 
extinguish any right etc., and therefore was 
not compulsorily registrable within the mean - 
ing of S. i7 of the Registration Act. [Tudhall 
and Bajiq^ JJ.) MUSBAMMAT BHANa t? 
GUMAN Singh. 30 ah. 383=16 A. L. J.isi 

=43 1. C 629. 

IT' (1) (fa) (3) and lxX}-jReliiiquishment 
of monerys due under a mortgage — RegisiraiioH 
. necessity fcr—Acknou;ledgment-~Eeccipt for 
payment* ^ ^ , ' 


RSftlS J?it730N ACT {^71 17 U) 

i^oj»proj^iae afdoMug lafad— Recital of, iji 


An agreement in writing by a mortgagao 
, whereby he relin^uiahe^a sumol more than 
loo dut bt the mortga^ mbaby, 
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BEGISTBATIOK ACT, S. 17. 

^ I'egistration ro Biake it admissible in evidence 
and it could not be relied on as acknowledg- 
ment or receipt within the meaning of S 1‘/ 
cl, 21 of the Registration Act. 36 All iS ; 26 
Cal. 707 ; i Bom 235 41 CaL 493, ^5 All. 202; 
i2 CaL 646 diet. {Aodiir Rahim and 
.//.) LAKHSMAN^’A SETTI V. Chekchu- 
RAMAYA. 34 M. L. J. 79==vl918) M ®. N. 262 
=7 L. W. 229=44 I. a 432. 

S. 47 (1) (b;— Transfer of Property Act j 

— S. 64 — Mortgage debt— Transfer — Registered , 
instroment— NecesBity. Hee T P. ACT S. 64. i 

27 C. L. J. 453. i 

j 

— S, l7. (11 fc) — Receipt for delivery of \ 

possession of land allowed on prior portion — i 
Registration if Qiecessary. | 

A document, which is in terms merely a i 
receipt for possession of some land allotted to ; 
one of the parties is a partition which had 
already been efiected by Panchas, is not within 
S. 17 (1} (c) of the Registration Act. (Drake 
Brockman, A. J. C.) Fakira v. Tudsieam. 

45 1 U 8S4. 

— — S. 17 (4) (d) —Compromise beyond 

flflope of suit— Arrangement evidencing agree- 
ment to lease— iNecessity for registration — In- 
admissibility otherwise. See hSQN. ACT S. 
17(i) 'vVi). 4 Pat. L. W. 247. 

' S- 17 (1) (d) — Document varying the 
rent reserved in a registered lease— Registra- 
tion, necessity for. 

A document which embodies a contract for 
variation of rent payable in respect of a lease 
is in essence a lease, and is compulsorily | 
registraole ^ It it is not registered in accord- , 
ance with law, it is not only admissible in | 
evidence, it does not even constitute a valid ; 
and operative contract between the parties. 
{Mookerjee and Walmsley, JJ.) BOGHA- 
Mowbb V. Bam Lae HAN aixsseb.' , 

27 C. L. J. 107=411.0.804. I 

— S. 17 i2) (b)— Acknowledgment of a 

Fariition — Compulsory Registration. See 
(1917) Dig. Col. 1081 ; i^abu-laii v. Haei 
BAESH, 13 P R. 1948=122 P. Ifif. B. 1917= 

41 1. C. 479. 

' — ^ S 17 2 (Tii)— Award — ' Document 

signed by parties as well as by panchas— Ad- 
missibility without registration. 

A dispute between brothers with regard to 
immoveable property worth more than Rs. 100 
was aettled by means of a document which was 
fflgned fay all the brothers as weU as six other 
'parsons daeorxbed a.s punches. It appeared that,- 
. tne parties had asseniad to the opinion of . the i 
:punchee'^ One 6r the otothers who was dis.; 

" pofisassed froin;the lands that fell to his shared, 
vgned'forposseftaion. ’ h- ' , ■ 

/ .. EeUi that the dpomnent settling the dispute 
award and did hot require registration^ 

: .ji Obanb ». Hamih 


j REGISTRATION ACT, S. 17. 

Ss. 17 (S) (yi) and ^9—AicardfiUd in court 

hy parties and accepted, if requires fegisiration> 

Where the parties to a suit filed under S. 
375 old Code an award which was apparently 
accepted and acted upon by the Court, but 
there was no evidence that the award had been 
I embodied in a decree as the records had been 
destroyed. 

Held, that the award having been acted up- 
on by the Court does not require registration, 
20 All 171 foil, and 36 Mad 46 dist. [WaUis, 
C J. and Phillips, J.) Vabadiah Kaidu v, 
Thippiah Naidu. (1948) M. W. R 

134=8 h W 379=43 I. C. 697. 

yS. 17 (2) Compromise — Adjust- 
ment of matters beijcnd the scope of the suit— 
Registration if compulsory — Duty of cowrt in 
drawing vp decree on foot of a compromise. 

Documents in the nature of affidavits, 
petitions and pleadings which are filed in the 
course of a proper judicial proceedings are 
admissible in evidence without the necessity 
of registration. 

A compromise which is referred to and is 
incorporated in an order of the Court or ia 
filed by way of petition in the proceedings is 
within the protection of Sub— b. (2) (vi) of S. 
17 of the Registration Act 1908, and does, 
j not require Registration even where it eSeots 
I an alteration in a registered document. 

Per Chapman, J . — In order to bring a case 
within sub-S> (2) (vi) it is permissible to look 
not only to the order of the court but. also at 
the pleadings which resulted in that order. 

Where a suit is pi'operiy compromised but 
the adjustment consists partly of an agree- 
ment relating to matters outside the scope 
of the suit, if the entire compromise is laid 
before the court is invited iu consequence 
to dispose of the suit, and the court does 
dispose of the suit accordingly, then the 
agreement is exempt from registration 
although the decree deals only with the 
subject matter of the suit and does not deal 
with portion of the compromise which lies 
outside the suit. 

The duty of the court with regard to a 
< 20 mp 2 :o 33 iisQ which deals with matters directly 
’Within' the scope of the suit is to accept 
; ^he compromise and record it, and prepare a 
decree in accordance with it. When the 
compromise contains matter outside the 
scope of the suit tne court must record the 
entire compromise and draw up a decree 
! givmg the parties the right to execute the 
decree in r8sp8.^t of the matters which properly 
fall within the scope of the action, leaTing 
pit to the parties to enforce by whatever means 
they* .choose that. portion of the compromisa 
I which refers to matters outside the scope of 
the suit. 30 Mad. 478 ref, _ iCJicipTmnt 
'Atkinson, and Imam, /J.) GHAEU ChaNDba 
MITRA v. SAlttBHU NlATH PANDEY. - 

(4948; Bat. 193=3 Fatr L: J. 26S=3t 
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REGI8TR4TI0S ACT. S. 17, , REGISTRATION ACT, S. 28. 

1 

I ■ >— S- 17 (2) embodied \ the Registration Aofi. {^UUher and Huda, J/.) 

in pToceedi-rigs of Couri^Bedistraiiop^ 'H7iMce8- | GOSTA Bbhaei DE v. GOSTA Behari 
‘ “ i Lumanta. 46 1. C. 243. 


Where a compromiae entered into by parties j 
to a suit ia embodied in the proceadingi of the j 
Court, it does not require registration 1 

In a suit to recover possession of certain 
land the deft, pleaded that the pl5. had served j 
him with a notice of ejectment and ha had 
brought a suit to contest the notice, whereupon 
the parties reached a compromise whereby the 
plfi, ceded the land in dispute to the deft, and 
the deft, withdraw the suit in the Revenue 
Court: 

Seldf that the compromise did not require 
registration and secondary evidence of its 
contents was admissible. (Le Bossig^iol a^id 
WilberfoTca, JJ.) GuIjAB u. Badhawa. 

45 I, C. 331. 

— S, 17 (2) (yI) — Oom'^omise — Inclusion 
of properties not comprised in suit — Decree-^ 
Admissibilitifof, in evidence, mihout registra- 
tion. 

A suit for partition was compromised on the 
terms that each deft, admitted the plS’a right 
to certain portions of the claim made by him, 
in considtration of the plfi’s admitting the 
claim of each of the defta. for certain property 
which each such deft, desired to retain. The 
compromise was incorporated in the decree. 
Held, that the compromise did not require to 
be registered even though it dealt with pro* 
perty not included in the suit. 


... 17 ( 2 ) {ys[l)—C!onipromis£‘ petition 

filed in Criminal Court— Agreement to give up 
possession of lends specified in. 

An agreement to give up possession of certain 
land contained in a petition of compromise 
filed in a criminal case does not require 
registration to make it admissible in evidence. 
{Fletcher and Hewbc^ld, FJ.) Khudi BiBl 
ABDUL Majid, 43 I, C. 26. 

— S. 17 (2) (yI) and (1) (d)— Compromise 

in prior UiigaHoyi regarding variation of 
terms of a lease - Compromise n^Jt i7u>:>7porated 
m decree — Registration, necessity for 

A compromise entered into between landlord 
and tenant but not incorporated in the decree 
of Court which on a fair oonaferuction of its 
terms appeared to be a lease and not merely 
an agreement to create a lease requires to W 
registered under S. 17 (1) {d} of the Eegn. 
Act and ia inadmissible in evidence without 
registration. (Imam, J.) SfilKISHEN LaL 
V. 6HEOBALAK GOPS. 4 Pat. L. W. 247=44 

I C. 638. 

— S 17 (2) (xi)— Relinquishment of 

moneys due under a mortgage — Not an 
acknowledgment nor a receipt for payment — 
Inadmissible in evidence without registration. 
See REGISTEATION ACT, S. 17 (1) (b) 2 (xi). 

34 M. L. J. 79. 


Such a decree, although not registered, is 
evidence of an agreement between the parties 
under which lands have been allotted to each. 
22 Mad. 608 and 36 Oal. 193 ref. 

Per Jwala Prasad, J'—The words ' ^ so far as 
it relates to the euif' in O. 83, R, 8 of the 
0. P. Code show that all the terms which form 
the consideration for the adjustment of the 
matter in dispute, whether they form the 
subject-matter of the suit or not, become 
related to the suit and oan be embodied in the 
decree. 80 Mad. 478 and 20 All. 78 ref. 
{Chapman and Jwala Prasad, JJ.) Karu 
MIAN®. Tejo Mian. 3 Pat. L, J. 43 

==43 I. C. 282. 

, j .. "S. 17 (2) {'ix}--~Camprcmi8e-- Money 

Clai'm^^cymprtmi^ ereatingJiypothecation iw 
suit for money --Necessity for registration 

A suit to recover money on a hatehitta was 
oompromiai^d.. the compromise petition provid 
ing that a decree should be passed in favour of 
the piff. - The deft- also hy^theoated cetfeaih 
immoveable properties to secure the payment 
of the decretal amount t , 

Weld, that as’ the mortgage was altogether 
outside. the ;Scope of the money suit and was 
given by the deft, and' not by any judicial 
deeieion of the Court, the document creating it 
requimd registration under the provisions of 


B . Document presented for regis- 

tration without map— Registration validity, of. 

The registration of a document without the 
map referred to therein ia ineSective. 18 Oal 
666 Rel {Maung Kin, J.) Campbell v 
MAUN0 PO Nybin. 43 1 . c. 455. 

p.. . -.~Ss 24 end 36 — Deed — Partial regis" 

tration— Validity, See HINDU Law, PARTI- 
TION, 23 M, L. T, 307. 


— Ss 28^ and 29 — Registration in th^ 

office of the Registrar within whose Jurisdiction 
transUror had no property— Absefice of f mud— 
I Registration valid. 

j In the absence of fraud on the part of the 
1 transferee between the transferor and the tran- 
feraa, the mere fact that the transferor had 
I no title only to the property which would give 
jurisdiotion to the ofSoe where the document 
was registered would not be a bar to the 
Registrar's jurisdiction. (Roe a^id Jwala 
Prasad JJ ) MUSSAMMAT RAMDEI v Chaw 
0BABALI BIBJ* 


4 Pai L. W. 237=44 1. Q. 399 , 

* S, ^—Begistmtion — Validity:-^ 

dwiion of regisUriug officer— Property iticluded 
mortgage deed mihin the Juria^ian of 
registering officer— Vendor having no mU to U 
—VaUdiiy of Registrdtim. 
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REaiSTEATION ACT. S. 2S. i REGISTRATION ACT, S. 49. 


VfhQve in a mortgp.ga deed certain immove- 
able property wa- ircluded which actually 
existed wichm jurisdiotion of the reg 'staring 
officer but tba mortgagor had no title thereto, 
and the deed was duly registered, held that 
the registration was not vitiated by the fact of 
the mottgagor’a want of title when there was 
no knowledge on the part of the mortgagee and 
no collusion between the mortgagor and the 
mortgagee. (Piggat and Wcdsh, JJ.) PAKLiDi 
LAL V. Musamatat Laeaiti. 

16 A h. J. 871=48 I. G. 200. 

— — S. 28— Registration in wrong district 
—Inclusion of property not intended to be 
conveyed, to effect registration—Validity See 
(1917) DIG. COL 108; RAMA NaIK v. NagA- 
MUTHtr NAGHIAS. 22 M. D. T, S18= 

7 1. W. 33=43 I.G. 615. 

Sfl. 32 , 33. 36 . 71 and 73— Scope of— 

Scheme of the Registration Act as regards 
presentation of documents. See Regn. ACT, 
SS. 75, 83, ETC. 16 A. L. J. 313. 

— — S. Denial of execution'^ Illiterate 

vSTidor protesting that he did not sell the 
shamil^ inserted in the deed. 

Where an illiterate vendor as soon as the 
purport of the deed of sale is explained to him 
protests that be had not sold the shaviiled, 
such protest amounts to a denial of execution 
and the Sub-Registrar should refuse registra- 
tioiL {Le Ecssiyml Id WA2IBA v MUham- 
MADI. 37 P. R. 1918= 

66 P. W.*R. i9l8=:45 I. C. 161. 

-Sb.35cD( 3) and 87 ■^Admission of 

execution by of several executants — 
Beg'^aiion irregutc^. 

The ffigisttatiott ot a document on the 
admission of execution by one of several 
executants is irregular. 

iijmere whether the irregularity may be 
cured by Q 87 of the Registration Act. (Jwala 
Prasad, J.) SHEIKH WAZIS ALI “u. MUSSAM- 
MAT MAHXMUNNESSA. 4 Pat. L. W. 72= 

43 1. C. 777. 

— — S. 47— Registration— Data from which 
dooumont takes effect — Rival-titles. See (1917) 
DIG COL. 1Q84. RAJANI NATH DIh V. OP* 
AJCEDI MOLLA. 

22 C.W. N. 318=^7 817.. 

r S.' 49 — wadffiissihle to prove ^ 

terms-^Brndmcs of relaiionship of landlord 
and tenant. 

. Though a oertarin lease may be in admi^ible, 
ih proof ol its terms as being unregistered ih 
may ‘still be used -to prove 'the relationship of 
landlord and tenant ' {Stanyon, A, J C.) 
EaQHOBA u. BALH03A. 46 X . C. 217. 

rr-r-*-^S. 49— a and imynove-xties-^ 
■jPoe«wWw<s creating cJtar'ge ^Qn--**Adm-Us^iliiy 


Where a document creating a charge over 
moveables and immoveables is not registered, 
it will only deprive Che promisee of his right 
in the immoveable properties and will not 
affect his rights in the rneveable property 
32 M. 110. ref. Seshagiri Aiyatt 

JJ.} PGSAPATI VeNKATAPATHIBAJU n, 
VENKATA SUBHADBATYAMMA. 47 I. C, 863. 

“S. Unregistered deed of gift 

Admissbiliiy in evidence for collateral purpose 
i. e. for purpose of proving nature of posses- 
sion0 

An unregistered deed of gift which is in- 
admissible in evidence for want of registration 
is inadmissible even for a collateral purpose, 
e. g. for the purpose of proving that the donee 
took possession and began to hold adversely 
the property from the date of gift. {Shah Dm, 
0 J ) SuBJAN Das V. Ganba Mal. 

13 P. w. B. 1918=44 I. c. 889. 

S i9-^Unregisterrd doczimcnt — OoUa- 

ter al purposes — Adm'bSS'ilAliiy in evidence. 

In support of a claim for dower plff. 
produced an unregieterad dead of sale executed 
on the date of her marriage by her father- 
in-law purporting to convey to her certain 
house properties in lieu of Rs. 1,000 hied aa 
dower. 

Held, that the unregistered -deed was admis 
Bible in evidence to prove the collateral 
purposes (1) of the amount of dower and (2) 
that the father-in law bound himself to pay 
that sum (Brocukoay d.) JdUHAMJAAD Baksh 
P. MUSSAMMAT AMIB BEGAM. 23 P. E. 

1918=44 1. G. 837, 

— — -S. 49 — Unregistered mortgage ^Loss of 

document — Admissibility ihoi affecting land- 
secondary evidence to prove oral agree^nont. 

Secondary evidence of a lost unregistered 
dooumpit affecting an interest in an immove- 
able ihroperty and therefore required to he 
registered is not admissible in evid^oe of any 
transaction affecting such property. But 
such evidence is admissible to prove the docu- 
ment so far as it evidences an oral agreement 
not affecting the land or any interest in land. 

1 {Crmondt 0.0. J.) Mapanh v. Ma Shwe Tint 

44 1.0.91. 

— S. iQ—U7zr$gistered aolenamah — 
missibUity of to prow admission. 

An admission as to the possession of a pieea 
of land made by a party in a scderi^fnahi &ed 
for the purpose of compromising certain cnmi- ‘ 
'nal proceedings which rose out of a dispute 
regarding possession of land, is admissible as 
evidence against the party making it even 
though the sjlenamah WdS not reftisterad. 
(Fletcher and Buda, JJ.) Qadadhab GOa-. 
WA341 u. NEDHJBAM MODAK. 

46; I C. 443. 
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REGISTRATION ACT, S. 60. 

— Sc 60— B^gistration Act {XIX of 

1S43) S 2 — Vni^egistered' sale-deed accompanied 
hy delivery of possessmi-' Siihseqnent registered 
saIe--Priority. 

A prior UD registered s^le deed; which is not 
compulsorily registrable and which is accom- 
panied by delivery of possession, is not invali 
dated by a subsequent registered sale-deed of 
the same property either under S 2 of the 
Registration Act of 1908 or under S 50 of the 
Registration Act of lS4i3. The person claim- 
ing under the prior unregistered deed must not 
only prove the deed hut also the delivery of 
possession. 

A title which has once vested by virtue of a 
deed if it be unregistered cannot be divested by 
a subsequent registered document. {Hwala 
I*tasad, J.) ASGAB ALI v. DOST MUHAMMAD 

44, I C. 364 

— S. 50 (1)— Suit for specific perfor- 
mance of contract to sell— Subsequent pur- 
chaser under registered sale d^ed — Matter 
governed by S. 27 of the Hp. Rol. Act only, 
Sp. Rel act, S. 27 (h). 

14 N. L. R. 27. 

— — Ss. 74, 75 and %2~-Eegistr alien of 

document — Nature of enquiry — Result of 
enquiry before Criminal Court under S. 84, if 
can form the basis of aider. 

It is the intention of the Registration Act 
that the enquiry made under S 7i should be a i 
summary one, and that the real enquiry as to : 
the genuine character of the document should 
he made in a suit brought under S 39 of the 
Sp* Eel. Act. 

A Criminal Court has full jurisdiction to 
enquire into the fact of execution of a docu- 
ment* when the party denying execution is 
present before it as an accused under S.81 of the 
Eegiatration Act and the result of that enquiry 
•an be^fcaken into consideration by the Regis- 
trar when making an enquiry under S . 71 of 
the Act., (Roe and CouitSf JJ.\ SYED AjZHAB 
HUSSAIN V, SA^LAD MABWARI. 

46 L C. 878* 

— r 75. 83, 32, 33, 71 and IB-Scope 

of^Mqrtgage^Registration — Prese^^tation by 
person duly me fhorised— Failure of mortgagor 
to appear— Refusal to register — Death of mart'' 
gagee — Application for registration by his ‘ 
representatwe— Order for registry by Registrar 
^Preseniation of document with certificate of 
registrar and a covering letter— Validity of 

Certain persona ex^uted a mortgage deed in ' 
favour, oi P, on -November 20, 1911 Before 
tke.deed could he registered F fell iiivand on 
February ^3, 1912 a special power *of-attoniey 
as required by S. 3S of the Registration . Act 
was executed in favour of liT authorising him 
to present the document for, registration .on 
heh^f of F. On February g,. 19i2, K apting 
under the power of attorney presented it for 

ei 


REGISTRATION ACT. S. 75. 

registration before the Sub-Registrar. On 
February S. 1912 p. died. The mortgagors 
having failed to appear to admit execution, 
the Suh Registrar refused to register the 
I document. Thereupon the widow of P acting 
j aa the natural guardian of P’s sons who wore 
I minors applied to the Registrar to have the 
I document registered, and on June 28, 1912, a 
; certificate was granted by the Registrar order-, 
ing the same to be registered. On July 23, 1912 
(within thirty days of certificate) the Collector 
as the manager of the Court of Wards which in 
the meantime assumed the superintendence 
of the estate of the minors) sent the document 
by a messenger with a covering letter accom- 
panied by the Registrar’s certificate so the 
Sub-Registrar for registration and it was duly 
registered On a suit being brought on the 
dccument, it was objected inter alia, that the 
document had not been validly registered : — 

Held^, that under S. 75 (2) of the Act the 
document had bean duly presented when on 
23rd ‘July 1912, the Registering Officer re- 
ceived it under cover of an official letter from 
the Collector of Moradabad, no matter who 
the messenger might have been who carried 
the document in question .* heldi also when 
the Sub-Registrar endorsed due authentication 
on the power-of-attonney on the 3rd February 
1912, and the mortgage deed was presented 
for registration on the 5th February by 
the person holding such power-of-attorney 
there was no defect in the presentation. 

In the provision about presentation in S. 75 
the language is imperative and that dis- 
tinguishes cases under the section from cases 
under Ss. 38, 32 and 34 of the Act. 

Per Walsh VI and XII (of the 

Registration Act) deal with folly diSerent 
circumstances and contemplates a totally 
I diforeot situation. Part VI is a collection of 
I sections dealing solely with “of presenting 
; documents for registration.” Part XII is also 
: self contained and deals with a situation 
created by what ia called “of refusal to 
register’’ and a case of refusal to register and 
another kind of presentation in consequence 
thereof has to be dealt with. Consequently 
it would ha totally superfluous particularly 
to the legislature if one were to hold that the 
provisions in S, 75 superimpose upon the 
solemn proceeding and final decision, a duty 
upon the person who desired merely to carry 
out the order of the .%gi3trar, of performing 
the strict formalities which are necessary before 
the registration by the Registrar has taken 
place. What takes place after ' the Eegistrar’a 
: order as provided by section 75 is pure machi- 
nery. Anyiorm of. piesentation if it is 
supported by an application, which takes 
[ place on, the part of, the, presenter and is noted 
I on the order in his favour, is sufficient. If 
some other form of - presentation in intended 
^ the mistake is merely a defect in,; procedure 
which, is ^ ' covered /by B. 87. (Pigyoti an 
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RSGISmTION ACT/S. 17. 

Welsh, JJ'> COLLECTOB OF SIOSADABAD t‘. i 
MAQBUti*UL>RAHMAN. 40 Ail 434= 

J6 A. J. L. 313=15 I. C. 37. 

„ .1 — S. n-^Suii to enforce registration--' 
Procsdiire, 

Before a plft-can institute a suit under S. 77 
of the Registration Act to enforce registration 
of a document ha must follow strictly the 
procedure prescribed by the Act for obtaining 
registcation of documents. {Mcohherjee cLnd 
Beachcroft, //.) Nasiruddin Midda n. 
SIDHOO Mia. 27 C. h J. 338= 

44 I. C. 261 

— S. 84 — Enquiry under — Factum of 

execution of document — Result of enquiry — 
Registrar - if entitled to act upon. S^e Reqn, 
ACT, SS. 74. 76 AHD 84. 46 I. G. 873. 

— - — B. 87 — Registration of document on 
admission of execution by one of several 
executants, invalid. See Registration Act. 
8S. 85 CL. (8) AND 87. 4 Pat L W. 72, 

g. 90 — Rajinama— Kabuliyat— Regis- 

tcfttion not necessary, in crises governed by 
Bom. Land Revenue Code, Ss. 74 and 7n. See 
Boar land rev. code, ss. 74 and 76. 

20 Bom L. R 358. 

BMLEiJSEt—Oral—'ycdidity of— Inference from 
coTiduct— Writing winecessary. 

A surrender of relinquishment of a lease 
does not require to be in writing but can be 
inferred from the acta of the parties. (1864) 
W. R. 270 (jEZrfc? 2 €r mid Suda IJ,) ELiAS 
Mhyeb «. Manoeanjan baqcli. 

t22 C. W. N- 441=44 1. C, 297. 

RELIGIOUS ENDOWMEKT^-See also 0. P. 
CODl, S. 92. Bindu Bgiv, Mahomedan Law 
and P'ublic Trust. 

- — Dedication — Proof cf — Evidence of 
enjoyment and user of income of the proper- 
ties. 

Where there was no clear proof of dedica- 
tion in a village bu4 it was found that for 
mote than 200 years the village had been 
incorporated with a particular asthan had 
been held by ita mahant from time to time 
and h£bd been treated as part of the asthan 
property. 

Beld* Kthat under these circumstances, a 
dedication either by the mahant to whom the 
village had been originally granted or by one, 
of persons who succeeded him might he 
. presumad, (RimrC and Kanhaiya Lai, A. 
3A3DEO Ban n. RAM.SARAN* 

5 0 L.d. 58=:45I. C. 292. 

— Didicafriott — ProyoHij granted lo: a 

^/tiesi and his heirs- — Ah&oiuie'yroperiy of 

ffrOBWe, , , 


RELIGIOUS ENDOWMENT. 

A grant of pronarty under a deed made to 
a priest of a temple and hia heirs for his 
services in connection therewith is not grant 
in favour of the idol of the temple and the 
grantees are competent as their private pro- 
perty. iPiggoti and Walsh JJ .) BanaBBEH DAi 
V . Sheodharshan Das Shastri. 

16 A L. J. 394=45 I. G 451. 

— — — Dedication — Will — Appominient of 
vars to carry on charities ai certcin UmpUs— 
Oomplete dedication — Vagueness and inde^ 
finiteness of object. 

A Hindu testator by his will appointed hig 
brother’s son as his vars to conduct charities 
at Tiruvedanthai, Tirukkadaimalai and Tiru- 
pathi with the help of his properties. The 
mode of conducting the charity was specified 
to be the giving cf lhaligais (meals) in the 
temples on the tirunakshatram day, but no 
special allotments were made for toe purpose. 
When the will was registered before the 
Registrar the testator stated that he intended 
by the will to bequeath properties to charities. 

In a subsequent suit against the testator for 
a declaration that part of the properties dis- 
posed of by the will did not belongs to him 
solely, the testator stated that he acquired 
properties for charity and intended to make a 
testamenfary disposition in that behalf. In a 
suit instituted under S. 92 of C. P. Code for 
removal of the vars aforesaid, from trustee- 
ship and for a scheme. 

Held that the dedication was definite and 
not void for vagueness or uncertainty. 23 
Bom. 725, 30 Mad 640 and 17 M. L. J. 379. 
dist ; that the mention of the word *vr.ra’ in 
the will did not make him the sole owner of 
the properties subject to the carrying out of 
the directions relating to charity bat con- 
stituted him trustee for the charities. 24 
Bom. 420 ; 30 AIL 84 ; 3 M. L. T. 144 dist. 37 
Mad. 199, 19 C. L. J. 359 and 12 A. L, J. 345 
foil. (Abdiir Rah^vi and Seshagiri Aiyar, J/.) 
MUTHUKRISBNA NAICKERf.RAMAOHANDEA 
Naickee. 47 LG. 811* 

— — — Alienaiio^i of property 

justified only on grcU'^id of necessity. 

Where a tenure is in the nature- of a trust 
for a charitable purpose, the- trustee or 
mahant has no right to transfer th® same 
except for legal. necessiEy. {Stuart and 
Kanha.iya Lai A J. C.) Basdeo BAN v. RAM 
SAEAN, 5 0, L. J. 38=45 I. C. 292. 

Mahant of— Power of — Alie^iaiion_ 

AcguisitiQ7is with income of astJial — Accreiion 
to aspkd . . 

The mahanfe of .a Hindu asthal cr.matbi ' 
holds the property in trust for the institution 
itself. He can only alienate it in oiseof ., 
necessity. 

. ; Acquisitions .with the income of an asthoi 
ate subject to the same trust as the orjgmal 
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In the absence of a necessity which would 
render the debts contracted by him binding on 
the institution, a mahant has no power to 
alienate _ its properties for the purpose of 
discharging those debts, and if the asthal was 
not liable for such debts, his successor is 
entitled to have the sale set aside. (Ifr 
Ameer All) BA8UDEO ROY v. Mahanth 
Jugal Rishwar Dab 5 Pat, L. W, 37= 
33 M. L J 5=22 € W. K, 851= 
23 C L. J. 576=25 M. L. T 305 = 
20 Bom. L. R. 1038= 
16 A. L. J. 6Q1=3 L. W. 130= 
(1918) M. W- N. 431=551. €. 818 (P. C.) 

Mana-g&r oj temple — Lease of teyn^h 

pToperty-^y alidUy—CoyiditiGns — Berar Inam 
Bales EuU 11 [^]-^A‘;^plicahU‘dy-— Temporary 
alieytation or lease — ’ Santiion of Deputy 
Commissioner, 

A lease by a Hindu Manager of a temple is 
not valid unless (1) the money was borrowed 
for the purposes of the temple, i2dhe loan was 
justified by an existing necessity and (3) the 
lease was one which a prudent owner would be i 
justified in ^making, i 

Rule 11 ( 2 ) of the Berar luam Rules relates ! 
to a permanent alienation such as a gift or • 
exchange, and does not apply to a temporary j 
alienation or lease. Therefore such a tern- 1 
porary alienation does not require the j 
eanotiotL of the Deputy Commissioner. {MiUra j 
A, J. Q,) NABSINGHDAS w, ALADADKHAN. \ 
14 N L. R. 12=53 1.0.334, i 

Mosque — Wagf — Appointment of 

^u^ssor — Endoivnieyiis committee at Chittagong 
— Begiilation XIX oJlSlQ. 

The Mahomedan Endowments Committee 
at Chittagong is a statutory body and its 
recognition, where such recognition is neces- 
sary, of a parson as the true and rightful 
muttwalli of a mosque, to which Regulation i 


management — Divisibility mno'tig heirs of 
grantee — Private chariiiu 

With regard to private charities such as 
endowments for the support of the family idol, 
the law ia that if there is no contrary provi- 
sion in the original grant, the right of 
management passes to the natural heirs of the 
original grantee and if there be no other 
arrangement or usage and no scheme settled 
by the Court, will be exercised by the mana- 
ging member of the family before partition or 
in turns by the several heirs after partition. 

I Where, however, certain lands have been 
! granted in Inam by the Rajah of Tanjore to 
his royal priest for the purpose of conducting 
the charities of a food ohatram near the tomb 
of the first priest and for the purpose of mak- 
ing an agraharam by building houses round 
about the holy place and the grant was oon- 
I firmed by the British Government by a title 
\ deed to the manager for the time being of the 
I charity and his successors without any mention 
of his personal name. 

Held, (1) that there was su:fficient indication 
in the documents and the surrounding circum- 
stances of the case that a devolution of the 
management of the heirs of the original done® 
was inconsistent with the purposes of the 
founder when he created the endowments ; 

(2) that the management would therefore 
vest only in the person who was for the time 
being the royal priest of Tanjora. 

Qucere : — Whether there is any general rule 
for the devolution of management of the 
charities of the latter kind. {Sir Walter Philii- 
more), SRI SetHURAHASWAMIEB v. SBI 
Mebuswamier. 41 Mad 296=; 

34 M. L. J. 130=7 h, W. 22= 
23 M. L. T. 94=16 A. h. J. 113= 
27 C. L. J. 231=22 C. W. N. 457= 

4 Pat L. W. 91=20 Bom. L. R. 414= 
43 1.0.806=45 1. A.1(P.C.) 


SIX of ISIO applied before its repeal by Act 
SX of 1S63, is authoritative. {Bichardson and 
WalmSley, JJ,) SULTAN AHAMED v. ABDUL 
GAKI. 45 I. 0. 5S1. 


- — —Private or Public— Court*s power to 

go into— Suit on footing that endowment is 
public —Effect. See € P. CODE. S, 92. 

{1918> M. W. N. S9S. 


— Mutt —Alienation by the matadhi- 

pathi of mutt properties — Suit under O. 1, 
B. 8 of the C.P Code by two persons on behalf 
.of themselves, other Thambirana and dieciplea 
— Suit to declare alienation invalid and to 
Itave the property handed over to the 
matadbipathi— Maintainability of-Limitation 
Act, Arts 1S3 and 144. See (1917) DIG. OOL. 
1092 ; CHIDAMBARANATHA ThAMBIEAN c. i 
Nallasiva MUDALIAB, I 

W Mad I2i=83 M. I-. J. 357= I 
22 M I,. T- 218=6 U ® 666=42 1. C. 366, 

" I ■ •'• • ^Private charities — Bight of miinage 
ment^Orani-'ConsiructioH'-^rant io person 
or to ofJice-^Lands granted to head of mutt for 
fwd cJiAtram and to camtr'iid-tke agrahararn 
tlw temple of original foUftdcr —Bight of 


Scheme— Village temple— Scheme of 

management settled by decree of Court on an 
award made on a submission by all villagers — 
Alteration of scheme by consent of majority, 

I invalid— Remedy by fresh scheme suit. Sea 
G. P. CODE. S. 92. (1918) M. W. N. 595, 

— — •"•^Shebait — Posiiioyi, and poyjers of — 
Transfer of trusteeship by gift or by creation 
of life interest therein— Invalidity ^ 

The trustee of a public religious endowment 
cannot alien tte his oflSca and duties or the 
possession .of the trust property at his own will 
either by dale or gift ao as to create a valid 
I title in the transferee. He cannot also create 
a life interest in favour of the donee in respect 
( cif the Bhebaiti right. He has no beneficial 
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interest beycad what inay be expressed in the 
trust and has no powers cf alienation beyond 
wbat may be necessary or beneficial for the 
purposes of the trust 11 Cal. 121, o Mad, ^“99 ■ 
ref {Da'ivsoVi, Miller, C. J. and Mtillich, </.) 
NATHI FUJABI V flADHA BlNODE NAICK. 

3 Pat. L. J. 327=4 Pat. L. W. 283= 
(1918) Pat. 247=47 I. C. 290. 

Shebait— Representation of idol— | 

eontinnous representation — Not a series of life i 
estates— Alienation of debutter property — 
Cause of action arises on tbe date of aliena* 
tion— Running of time not interrupted by 
minority of successor See LiM. ACT. ART. 
134. 27 C. L. a. 201, | 

! 

Shebaitship — Acquisition of, by j 

adverse possession— Possession under invalid 
transfer. See LiM. ACT, S. 10. 

4 Pat. L. W. 283. 

• — A rchalca^SeredUary off ice 

^Position cj, in relation to trustee. 

An arebaka of a temple is a servant of the 
trustee of the temple even though his office 
is hereditary. [Sadasiva Iyer and Bakewell , 
JJ,) BHAEADWAJA MUDALI n. ARUNACHEIjA j 
GUBUEAB. 42 Mad. 528= 

23 M h T. 288=7 L W. 524=45 I. C. 414. 

■ — —Temple — Nature of institutimi — Pro- 
^rties afhd income, application of —Proper 
■ purposes, 

A temple is a permanent religious charity, 
carried on for the benefit of the present and 
future vsorshippers and its property should be 
preserved intact in order that the existence of 
the charity might be continued and its income 
alone should be applied by the manager or 
Dhatmaharta in flie administration of the 
charity., 10 M. 7.09 rel. 

Consequently a creditor who has sold 
certain fire works to the trustee cannot obtain 
3 decree against the temple funds. {Bakewell 
md Kunarstvami Sastri, JJ.) ADIEAJa aesU 
V. Sheik Sudan sahib, 34 M. L. J. 358. 

=23 M. L. T. 278=(1918) 
M. W.N. 331=7 L. W. 440= 
44LC.81S. 

filempie public trust— Deed of endow- 
ment silent as to— Evidence of user, mode of 
worship and religious festivals admissible to 
ptove public character of trust. SeeQ, P. CODE 

S- 92. 49 I. C. 213. 

— Temple— Eight to share in ofjerings— 
jPe-k/msfet to heir who had lasL^ right hy abmi’ 
dmtmerd^Talidiiy. ' . . . ' . 

V dSeldi that there is no raasoh for ' holding' 
y ‘fcftt a retran^r to- the descendants of an heir 
. ^ a part oi the right to- share m oSeriage 
jWhiqh : he had lost by abandomn^t was 
^ ,'^heh\‘ the altenatioh- in . no way 

pah be neofl®’^ 


RELIGIOUS ENDOWMENT. 

sary to the harmonious management of the 
shrine. (Leslie Jones. J*,) Inayat Shah v. 
SADIR BaksH. 43 P.L. R. 1918= 

94 P. W. E. 1918=46 I. C. 422. 

— Trustee — Permanent lease of temple 

waste lands for purpose of cultivacion— Not a 
breach of trust. See LANDLORD AND TENANT, 
Permanent Tenancy. 7 L w* 194. 

Trustee — Permanent tenancy— Crea • 

tion of— Breach of trust— No presumption of 
permanent tenauey from a lost grant. Sea 
Landlord and tenant. 34 M. L J. 284. 

Trustee— Power of, to pledge credit of 

temple for purchase of goods* — Creditor not en- 
titled to decree against temple* s fujtds. 

In a suit to recover the price of fireworks 
sold on credit to the manager of a Hindu 
temple the plfi. is not entitled to a decree 
against the temple funds as the purchase of 
fireworks is not necessary for the performance 
of the trusts. 40 Mad 709 rel. (Bakewell and 
Km7iaraswamy Sasiri, JJ.) ADIRAJA AR&O 
V Sheik Budan Sahib. 34 M. L. J. 358= 
23 M. L. T. 278= 
(1918) M W. N. 831=7 L. W. 440= 

44 I. C. 815. 

— Trustee— Promissory note— Execution 
by as trustee — Personal liability See NEG. INS 
ACT SS. 26, 27 AND 28 35 M.L. J. 90. 

Trustees — Suit by— All the trustees 

to act as a body. See CO-TbDSTEES, SUIT 
By. 27CL.J.606. 

—Trustee — Suspension of — Power of 

Committee by circulation — Ordinary mode of 
a Corporation transacting business— Suit for 
a declaration that suspension was wrongful — 
The existence of sufficient grounds for suspen- 
sion , not a valid defence — Trustee wrongfully 
suspended by committee— Right to damages 
against the members of the Committee. See 
(1917) Dig Col. iioo; yenkata Nabayana 
PILLAI V. PONNUSWAMI NADAE. 

41 Mad. 357=33 M. L. J. 660= 
22 M. L. T. 484=(1917) M. W, N 839= 
7 L. W, 85=43 I. C. 209. 

Waqf — Mutawalli •— Appointment of 

mceesscfT by mU. 

If a person holding the office of mutawallii to 
which is attached the tight of appointing a 
successor under the Mahomedan Law freely 
executes iauliaincmia as a testamentary 
documantior appointing a successor while he 
is of sound 'disposing mind, its # validity cannot 
be questioned. {Bichardson a'tid^ WcdmsleyfJfif .) 

Sultan ahamed o, aedul Gant. 

45 I.C. 9«1 

" '•* * —1^ aqf—PidMc ' dedkedim Pireeiim 

io ^eepiibri 
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A testator dedicated certain houses of his to 
God and directed his executors to take posses- 
sion as mutatoallis and realise the rent and 
spend it on good work “as they might think 
best.“ I 

Held that the dedication did not constitute 
a private ^3^/. (Scott Smith and Lesl-ie Jones 
JJ.) Muhammad WAZiE ALi Hussain 
26 P. W. R. 1918=43 I. C. 749. 

RELIGIOUS ENDOVifMEIJTS ACT (XX OF 
1893) Ss 7, 8, 9 10— Appointment of j 

member of committee managing religious ; 
endowment — whether such appointment by a 
civil court is an administrative ^or a judicial 
act — Bengal and Madras Native Religious 
Endowments Act Ss. 7, 8, 9, 10 and 11— Case, 
Meaning of— Revisional powers of High Court , 
— Code of Civil Procedure (Act V of 1903) S. 
116. See (1917) Dig. GOL. 1105, Bala- 
KEISHNA UDAYAB v VASUDEVA AIYAR. 

40 Mad. 793=11 Bur L. T. 9S= 
22 C. W. N. 60=33 M. L. 3. 69= 
22 M. L. T 45= 26 C. L. J 143= 
15 A L J 645=2 Pat. L W. 101= 
19 Bom, L R, 715=(1917) M W N 623= 

6 L. W. 501=40 I. C. 650=44 I. A. 261 (P.G). 

S. 14— Jurisdiction— Scope of. Sec 

C. P. CODE, S. 93. 

20 Bom. L. R. 954. 

Bs, 14 and 18— Suit instituted by 

four persons with leave of court — Death of 
one pendenie lite — Suit if abates. See (1917) 
Dig. col. 1106 ; adagappa chsttiab v. 
MUTHlA CHBTTIAE. 41 Mad. 237= 

S3 M, L. J. 173={1917) M W. N. 740= 

41 I. G. 745. 

RELIGIOUS OFFICE— ^ Hindu 
f€maU--- Right iosuccsed to the office and 
6W.oluments. 

Held, by the Pull Bench (Sadaaiva Iyer, J. 
dissenting) — 

A Hindu female is not debarred by re ^ son of 
her sex from inheriting the service and 
emoluments of an archaka office in a temple 
38 M. 860 not foU. 35 All. 283 diet. (Wallis, 0. 
J. Sadasiva Iyer a^id Spencer. JJ-) ANNAYA 
V. AMMAKKA HENGSU. 

41 Mad. 886=35 M. L. J. 196=24 M. L 
T. 163={1918) M. W. N 569=8 L. ®. 

301=471.0 341 (F.B.) 

—— Gaya wai— Nature of office— History 
and position- of— Suit for declaration of right 
tonffiee and for injunction — Sp. Rel. Act, , 
S. hl/ilL (iv). See (1917) DIG. GOD 1107 ; 
Laohman Dad Pathak i?. bai*dbo Lal 
a Pat. L. J. 705=(1918) Pat. 50= 

42 D C. 478. 

— — — Jofibi-^Village priest— Funeral cere- 
monies where Brahminical ceremonies were 
dispensed with — No rights toiese. , Be& DAM- 
AGES, CAUSE OP ACTION,' 20 Bdm. L H. 454, 
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Mutawalli— Alienation of the right to 

office — Invalid and opposed to public policy. 
See Makomedan Law, Mutawalli. 

22 C. W. N. 996. 

Women, competenev of, io }iold — 

Mahvnedan Law — Asthan^Mujavat — Bighi io 
perform fatiha—Capacity of females. 

A religious office can be held by a woman 
under the Muhammadan Daw unless there are 
duties of a religious nature attached to the 
office which she cannot perform in person or 
by deputy and the burden of establishing that 
a woman is precluded from holding a particu- 
lar office is on those who plead the exclusion. 

Though there is no general rule of Muham- 
madan Law prohibiting a woman from holding 
' a religious office, prohibition may arise by local 
custom or usage. 5 L W. 226 foil, 31 Cal. IIS 
(P. C ) ref. 

Held (on the facts of the case) that a woman 
was competent to succeed to the effioa of Head 
Mujavat of the suit Asthan. (Ahdur Eahim and 
Seshagiri Aiyar. J.J) MUNNAVaEU BEGAM 
SAHIBUtJ. ;riIE MaHAPALLI SAHIB. 

41 Mad. 1033. 

RENT— Fee paid by a student residing in a 
‘ hostel, whether amounts to, within the mean- 
ing of S. 113 (2) (d). Bom City Municipal Act. 
See BOM. City Municipal act S, 140. 

20 Bora. L. R. 839. 

Maramut charges, whether rent with- 
in S. 40 (2) of the Mad. Est. Lsj.nd Act. See 
Madras Estates Land act, s. 40 (2) and 
8 ), 35 M. L. J. 547 


Thunduwaram — > Right to— Nature 

of. See C. P. G. 8. 102. 

23 M. L. T. 44 (F. B.) 

RENT SAJAE— Fraudulent and coUuswe-^ 
Decree against heirs of original tena^d, does not 
hind unregistered transferee, if landlord aware 
of the transfer. 

A mourasi mokurari jote was held by P., 
who Dequeatbed it to the plff. The plS’s. name 
not having been registered in the landlords 
books, the landlord, being aware of the bequest 
in plfi's. favour, yet sued P’s heirs fo? rent, get 
a collusive decree and in execution thereof 
sold away the jote. 

Held, that the plfl’s. right to the jotc was not 
extinguished by the rent sale. {OMtiy and 
Sniither, JJ.) JAGADISH CHANDBE DBO 
DHABZN DEO D. Sridam mahata. 

44. I, C. 26. 

REPRESENTATIVE SUIT—Dama^es, claim 
for, not sustainable See 0. P. CODE, 0. 1, 
E- 8> 45 L C. 425, 

RES ^JTOICATA. also C. F. CODS S. ID 
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RES jddicata; 


- — Adverse Ending against successful ; a judgment Vvill cot be res judicata amongst 
party— Finding necessary ior deaision— If res- : the defendants. {Oldfield mid Sadasiva Iyer JJ) 
j‘udicai(Z depends on right of appa.^i^St^a C. P ; Syed iVIOHEDEEN ALI Sahib v, SYED OSMAN 
CODE,S. 11 M. L. J, 531. I Sahib (1918 M. W N. 530==S L. W. 573. 


-Adverae hndicg — First suit by p]fi's 

predecessor in-title for damages for obstruction 
to public pathway by defts. — Dismissal of 
fuit on the ground that no -special damage 
proved— Subsequent suit under S 91 C. P. C. 
— Defts. estopped from pleading that the path 
way is private. See RES JUDICATA, RE 
Pbesentative Suit. (ISIS) M. w. N. 176. 

„ — ~ ——App6a'labiliiy'--Test of '—Adverse find- 
ing net judicata ivlien decree is in favour of 
a persofi. 

No appeal lies from a decree merely on the 
ground that certain observations' made in the 
judgment of the Court below are unfavourable 
to the person in whose favour the decree is 
passed. An opinion of the Appellate Court in 
the course of a judgrnent in such an appeal 
cannot operate as res judicata when. In point 
of law, no appeal lay and the Court had no 
power to adjudicate on. the rights of the parties 
on an appeal from such a decree, (dliffriz, A. 
/. G-) NABAYAN V. SYED BAHADUB. 

M I. C. 723 

^Applicability of— rule of— Question 

raised but not divided in prior suit. Sec C. P. 
0, S 11, 6 P. W. R. 1918. 

, — — — Cause of action — Merger of in judg 
' .m^t— Remedy by execution only— Fresh suit j 
harred. Sec MaIxABAB Law, Landlord and ; 
. TBSAOT. 34 M L. J. 167=44 5. C. 110- 

, Court — Landlord 

and Tetmnt— Decree of OwH Court declaring 
landlords right to suit in respect of portion of 
holdifig—iEff^dS^ibsegmni suit for recovery 
of r&nioj m that portion— Quest ion of lidbility 
of te^%antfor refU if res judicata. 

In a suit brought in the revenue courts by a 
landlord for recovery of rent of the area of a 
house site inoluded in the tenant’s holdiug.. | 
held that a prior decree of a Civil Court estab- 
lishmgjanddeolariag the landlords’ right to get 
a reasonable rate of rent on the site in question 
operated asrea jicdicaUt though mere finding 
in the judgrhent of the Civil Court on the 
question of the landlords’ right might not 
operate as such. (Sadsivaiyer and Spencer, 
df f RAMA5AMI SEEVAIdARAN v ATBIVABAHA 
OhABIAB. 23 M, L. T 183=(1313) 

M, W. N. 340==7 li. W. 571. 

, . =44 1. G. 663. 

: “ Co^dBfmdmis^ Active contest interse 

; res judicata. , . • Y: 

<• , To constitute'res ittdicftta between eo^-defen- 
cteute there must have' been a oonfiict of i ate rests 
‘‘hfiteyfien the defendants inter ee and a judg- 
' mpnt defining tha real rights and obligations 
ri the-dttodaafcs as. '.Without necessity 


Co defendants —pro-form^ deft against 
whom no relief is claimed— Decision not bind- 
ing (nz. 

j The decision in a case does not operate as 
' rcsj'u/licaio. against a Pro forma deft, who was 
not a necessary party to the suit and who was 
impleaded not because any relief was claimed 
against him but because the might assist the 
Court in the adjudication of the claim against 
I the real deft. {Mullich L ) SUGBIVE MiSSEB 
I V. JCGl AlisSEK. 45 1, C. 318, 

; Co defendants— Pro forma defendants 

Right fought out in prior litigation — Ees 
i judicata. 

j Where one of several persons interested in 
I a property brings a suit in respect of it, and 
j the other persons interested therein being un- 
■ willing to join themselves as plffs. in the suit 
are made pro forma defts., they cannot,. upon 
the failure of the pl3., harass the deft upon 
the same causa of action. {Sharfuddin and 
Ree. JJA BISHBSHWAR DAYAL SAHU 
V . Banbropan Sahu. 

44 I. C 546. 

I 

— ^ Co-heirs— Applicability of ru le of to 

cc-hdrs — Suit for pariition of inheritance— 
Other heir and stranger claiming under inde- 
pendent title made p>ar ties defts— Deft. coCieir 
supporting plffs claim and claiming share for 
himself — Stranger deft, pleading limiiatian— 
Dis'jnissal of suit on plea— Appeal ^ plffs. 
dej t . eo-heir being party respondent— Reversal 
of finding of micnsif on issue of limitation aavd 
decree for plffs. share— Effect on defendants 
co-heir — C.P-Qode^S. 11, Expl, 6 — Applica^ 
hility — Scope and effect. 

Plffs., sons of a daughter of one Cropala 
Aiya, instituted 0. S. 58 of 1910 to recover 2/3 
of their share from an alienee of the widow of 
the last male holder who was in possession. 
To that suit which was one for partition, R, 
a son of another daughter of the said G-opala 
Aiya was made a party deft, B. claimed to be 
also entitled to a third share in the suit pro- 
I party, and prayed for a decree in his favour on 
payment of the necessary court-fee and an 
issue was raised on that point. The alienee 
pleaded inter alia, that the suit was barred by 
limitation, this plea turning on the question 
who died first, Qopala Aiya aforesaid or hia 
brother.Govinda Aiya, The District Kuhsif 
found that- Oopala Aiya died first and, holding 
that the suit was therefore not barred. His 
d 0 :ree was however, reversed in art Appeal pre.^ 
ferred against it by the plffs the Appellate 
\ Court finding that Goviudi Aiya died first 
i and holding that the suit was therefore not 
j barred.- To the appeal R was made a party 
^ respondent hut he'died dujiing the pandenoy of 
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the appeal and hia ^legal reprasentatives were 
not brought on record The Appellate Court 
gave the plSs a decree for Si3 share claimed 
by them. Subsequent to the aforesaid pro- 
ceedings, plfEa., obtained an assignment of E's 
third share in the property from his legal 
represnetatives and instituted another suits for 
the recoTery of that share. On the plea being 
raised by the alienee that the Munsif’s finding 
in the prior suit on the issue of limitation 
operated as a bar to the maintainability of the 
suit because R did noc' either appeal against it 
or file a memorandum of objections 

3eld^ that (1) the finding of the ilunsif in 
the prior suit on the question of limitation 
having bean reversed by the Appailate Court 
in an appeal to which R was a party, there 
was no subsisting decision of the iluasif on 
the question of limitation to operate as a bar 
to the plS’s suit : 

(2) the finding of the Appellate Court on the 
issue of limitation operated as a bar in plfi’s. 
favour by precluding the abenea from raising 
the plea that Qopala Aiya died first and that 
plfi‘s, claim was therefore barred 14 AI L, J. 
A04 eipl and dist. {Abdar Rahim mid 
Napier, JJ) LlNGAPPAYYA v. SHANKARA- 
NARAYANA BHATTA 35 M. L. J. 625 

=59 I. C. 156. 

•—^—Ocmpetent caurt — Meani^hj of. 

To constitute an earlier decision res jiidicata 
the two courts must be of conoarrant jurisdic- 
tion as regards the pecuniary limits as well as 
the subject matter of the suit, [Batten and 
Uitra, J, G.) HlJKAND RAW SUSUL v 
SHBO NAKAIN, 47 I. c. 21 

— Competent Court— Previous suit in 
Hunaif’ai Court for possession under S 6 
Sp. Relief Act — Subaequenc smt for damages j 
in Small Cause Court — Maintainaoility, Sue 
(1917) DIG. COL. 1112 ; BODLU BHONJa v. \ 

MOHAN Singh. 

39 All 71, - 
15A.L. J 788=52 1. G 832. | 

— Comp'^omise de&ree-^Gmnpromise of 

mithy QoUaterals against wldotv-Subseq-imit 
&mt by inidozv against daughter -hi-law far 
fha/re of estate. 

In a suit by a Hindu widow against her 
daughter in-law for possession of a mo laty of 
the estate alleged to have been left by the 
former’s husband or in the alternative for 
maintenance, it appeared that the collaterals 
of the plfi’s deceasM son (the husband of the 
deft.) had sometime previously sued for tue 
possession of the entire estate on the allega* 
tion that Fha deft having become unchaste, 

’* had forfeited her widow’s estate. The present 
pis., who was impleaded as a deft, in that 
suit, resisted the claim aadevantually eSeotad 
a compromise with theplSs. , according to 
which she agreed to relinqui^ there rights in 
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i 

i their favour in lieu of certain property to bt 
I given to her as absolute owner in the event 
of the collateral’s suit succeeding In the 
event of their defeat she was to receivt the 
property on the death of the deft, 

Held, that this compromise could not and 
did not affect the rights of the two widows 
inter se, and that so far as the plfi’s, claim 
was concerned, there had been neither an 
adjudication nor any agreement which could 
be set up as a bar to the suit, and that 
j therefore the rules of res j-udicaia had no 
I applioabilifey to the case. [Scott Smith and 
I Shadi Lai, JJ ) BHOLI Rai v. ChiSINI BAI 
; 23 P. L. R. 1918=46 P. W R. 1918= 

; 44 I C. 92. 

i 

( , 

! ' ■ — • — c oniRromise decree — How far 

I res judicata. 

j The principle of res judicata is applioabla 
I to a compromise dearea so as to prevent the 
\ parties from agitating a matter on which they 
agreed in a previous action. To find out 
what the matter is it would not merely bo 
enough to see what was the relief granted 
in the previous decree, but it would b« 
necessary also to examine the basis on which 
it was granted. [Mittra, A J. J.) SiTARAM 
V. Petia, 

14 N. L. R. 35=43 I C, 952, 

' Consiructive — Subject -matte f different 
—Buie impplicoMe^O, F. Code, 5. 11 ExpL 
IV. 

The rale laid dawn in Eipl. i to S. 11 0. P. 
C., can only be properly applied to cases where 
the subject of the two suits is one and the 
same. In order to constitute res judicata the 
matter must not only be directly and aubatan- 
tially in issue but it should also be heard and 
decided. 

There can be no decision by necessary impli^ 
i cation except in respact of the matters which 
I might and ought to have been made a ground 
of defence or attack [Lindsay J. 0. and Stuart 
\ A J C.) BISHESHAR BaESH SINGH v. ElAJA 
; Raaieshar Baksh Singh. 

21 0. C. 1=441. C. 368. 

Cowri of jurisdiction competent to 
try szih^3guent suit etc. — Mea^iing-^ First suit 
by Svhordirutie Judge —Sub sequent suit in 
Small Gause Court — Decision of iss^ie in first 
suH if operates as res judicata in second. 

An issue was decided by a Subordinate Judge 
„iiot exercising the jurisdiction of a Small 
Gause Court. In a sub^uent suit in a Small 
Cause Court the same -issue arose and it was 
pleaded that the decision of the Subordinate 
Judge did not. operate as res judicata aa he 
was. not exercising the iurisdietdon of a Small 
Cause Court .and was therefore incomp^ent 
to try the subsequent suit. 
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jSeld, that the Subordinate Judge^s decisioji 
operated ai res judicata as his inability to try 
the subsequent suit arose not its com pe 

tence» but from the esrisfcence of a-nother C^urt 
with a preferential jurisdiction (Kotzi^a^ A. 
J. C.) MADHORA.O r. AMPJTE.4Q. 

14 N. L R. liS~l8 I C. 268 

-——Directly and subsfcantie^lly ir, issue— 
Pleadings, and judgment to be examined — 
Deoision on several issues — All res jndicata. 
Sie (1917) DiG COL. 1129; BABu"^ LAL v. 
Hast Baksh. 

43 P. R. 4918=122 P W. R 1917= 
41 1. C. 479. 

——Dismissal of suit for non-prcseeution 
—Presence of one out of six niffs— Appearing ; 
piff general attorney for olhara — DisLiissal of j 
suit — Second suit on the same cause of ] 
aoMon-Bar. S^e C,P CODE, 0 9 v B 3 6 AND | 
9, 16 A. L. J. 462. | 

— Ertommis decision — Emdence not 

JuUy placed before tive Court — Decision hUidifig 
n6veriliehss—-Ignorance of plea effect of. 

Per Oldikld, J, Where it was not shown 
that the evidence fraught to be let in, in the 
subsequent suit, could net have been adduced 
in the prior suit, the decision in the prior suit 
is final and cannot be re-opened. 

Per Sadasiva Iper, J". An erroneous decree 
establishing rights is as much res-judioata 
between the parties as a just decree: and 
eyidencfi adduced to prove that the former 
decision iu erroneous is inrelevant. A party 
agnQr*nee of a ground of plea during the for — 
iiner litigatloh does not make the former 
d«dBion any the less binding (Oldfield and 
^adadm Iyer JJ.) Smv> Mohideen ALI 
Sahib 4?. sybd a s man sahib. 

(1918) M, W. N. 58G==8 h, W. 473. 

' i 

, Erroneous decision — Execution jpro- 
ceedings—Ikcisksfh at one stage mt binding at I 
another and subsequent stage--* Evasion of Court | 


I operate as res judicata {Miitra A. J C. 
! VESHEVANT RaO y DATTATEAYER KRIBH- 
I XA. 

( 43 I. C. 201. 

j “Erroneous decision on necessary issue 

—Binding nature, CUSTOM, ?X"GCESSI0N, 

82 P. R. 1918. 

1 

I 

I Error of law— Suit for rent — Ird^resii 

decision as to in one year, binding in suit for 
I subsequent yea;rs^ rent. 

An erroneous decision on a question of law 
between the parties to a suit may nevertheless 
t amount to res judicata in a suheequent suit 
between the same parties. 

In a previous suit between the parties it was 
decided on an issue of law that the defts. were 
liable to pay interest on arrears of rant. In a 
subsequent suit on arrears of rant and interest 
the claim for interest was opposed on the 
ground that the defts. being thikadars were 
not liable under S. 141 of the Oudh Rent Act, 
to pay interest on arrears. 

Held, that the matter, was res judicata even 
though the earlier decision was a wrong deci- 
sion in law. (Lindsay, J, C.) BhagwatI 
Pbabad Singh v. Parameshwae dutt. 

5 0. L. J. 16=45 LC. 252. 

Execution proceedA^igs— Adjudication 

at one stage binding unless set aside. 

Where a final decree in a mortgage suit has 
been passed alter notice the judgment-debtors, 
it is binding on the parties at every subse- 
quent stage of the execution, proceedings. 
(Teuzion and Newhould, JJ.) MAKUNDA Tilp 

kundu V. Priya Nath Moitba. 

45 i a 687. 

—Execution proceedings '‘-Decision that 

certain properties are liable to sale — Res- 
judioata in subsequent stages. 5^ C. P. CODE, 
O. 21 R. 22. 45 I. C. 699. 


fees, etc. }■ 

In a suit for partition the parties believed ; .■ ' Ezecuti&>i proceeding Decision after 

that some of the villages which where the sub-* ope stage of the proceedings cordftzisive 

jeot-matter qf the suit could not be partition stages. 

ed. A consent deorae was passed under which where an order of attachment is made after 
. some of these villages were left under the j the judgment debtor had bean given an oppor- 
management of the pit. others u^exthat tiinity to appear and show cause against the 
. ol the deft . The decree also contained the fol- order, it is conclusive. If the order is intend- 
lowing direction that aotmunts should be ren- to be attached on the ground that certain 
.der^ once in a year in toe rrmntn of' April and- pleas were not taken originally the propriety 
; . .toe ptoduce should be divided fording teethe can he questioned only in subse.: 

shfti^at toa tame. The , pamea had' been quent proceedings other than , those in which : 
seeking accounts from each other, year after passed ; otherwise, the decision at any 

year in execution. , '• partioular stage of the execution ptooeedings, 

Wd that accounts could not be claimed in would he deprived of finality. §. 0. 81, foil, 
perpetuity .in ^^^ution.; Of "a decree in' eva- (Oldfield and Bcdceweli, J3 ^ I^DLIDI jpOB- ‘ 
■J, ■ aidn .of the law of JptorKfdurA and m .evasion Ayya v,. ^ATTi' VEEBAYYA. /i : . ' 

<if toe Court FaeO Ahd, that toe deoisibn II. h. 3. 312= (1918) t 

to’tSa pear. &f»|^-bf;to^toe0utiba-"did-'-\notr^^^^ 
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— — Eseoution proceedings — Limitation, j 

plea of not raised in prior application for 
execution— Bar.' 6'ee{l917) OlG ^ OL lliS;] 
Janki Kuer V Sri Ramanujajebtar. 

3 Pat. L. W. 2ici=:45 I. C. 404. j 

Execution prcceedings — Objection io ! 

tJie Uabi'ity oj judgment-debtor raised and dezid- I 
ed — Decisicm binding in siihseque^d stages of ' 
the execution. ' 

Where in execution an objection is raised 
and gone into the came objection cannot be 
considered on any subsequent application in 
execution and the decision is binding on all 
parties. 

Where a decision of the executing Court is 
that no property of the judgment debtor can be 
attached that decision's final and the decree- 
holder cannot attach properties other than 
those attached in the previous proceeding and 
re-open the question of liability, {Boe a^id 
Imam' JJ.) JaDUEANS PaNDAT v. EKBAM 
R AI. 4 Pat L . W. 279=44 1 . C, 654. j 

- — Execution proceedings — Objection 

taken in one application hut not decided can he 
raised in subsequent a'pplication — Coyvstruciive 
res judicata. 

Where an objection to the maintiinability 
of an application for execution on the ground 
of limitation was raised but not deoid^, it is 
competent to the judgment -debtor to raise the 
same objection in a later application for 
execution. (Richardson and beachcrojiJJ) 
ISHAN CHANDRA SAMDI U, DOLAL CHANDRA 
De. 441. C. 220. 

— '■ Execution proceedifigs — Chnission to 

plead that property is ^lot saleable in execution^ 
in a prior execution proceedings — Bar in sub' 
sequent execxdion preceedings. 

If a tenant judgment-debtor omits to raise 
an objection as to the non -transferability of 
a holding in an execution proceeding m which 
the holding is -attached, he is estopped from 
raising it in a subsequent execution proceeding 
in execution of the same decree. {Imam and 
Thornhill JJ) RAMESHWAB SiNGH Bahadcr 
V. EESHWAR RaI. 47 I. C. 790. 

* •^Executkyn proceedings — Ordei' on the 

merits essential. 

Where an application for execution is dis- 
missed for de faulty the decree-holder can 
apply to execute the decree again without 
setting aside the prior order. But the case is 
di#erent if the prior order of dismissal was 
on the merits. {MulUck and Tkomhillt JJ.) 
EABUI RITU E.UBB tJ, BAEtr ADARHDBO 
NAEAIN SlNGHA. (1918) Pat. 265= 

5 Pat, L. W. 20S=:47 I. C,1S4 

Execution proceedings— Scope of the 
ruie-K3. P. Code 0, 34 R. 14 — * ‘Bring to sale/' 

6a 


BE3 3DDICATA. 

maaning o£. See (1917) DIG. COIi. 1117: 
gopal Chandsa Pal v. Kailas Chandea 
Pal. 45 Cal. 530=41 I. C. 73. 

-Finding ou unnecessary issue — 
Effect. See C. P. C-, S. 11. 22 P. W. R. 1918.. 

Findkig on unnecessary issue not res- 

judicata. 

The decision in a previously decided case on 
an issue which did not arise at all cannot 
operate as res judicoia in any subsequent suit. 
(Shah Din, 0,J.) KlEPA RAM v, Nawab, 

141 P. L. R 1917=43 I. G 784. 

Foreign judgment — Rule applicable to. 

A foreign judgment is subject to the same 
conditions as to res judicata as a judgment 
of a Court of British India and, therefore, 
such a judgment in order to be ?‘cs judicata 
in a subsequent suit must be the judgment of 
the Court whicn is competent to try the 
subsequent suit. 6 Bom. L. E. 93 rel. (Ormond, 
J.) CEOKAPPA CHETTY u. RAMAN CHBTTY 

43 I. C 551. 

—Fraud — Impeachment of decree for 

fraud— Application to set aside ex parte decree 
under 0. 9, R. 18, C. P C —Dismissal of— Bar 
to suit to set aside decree. See Decree, 
Setting aside, 481. c 250. 

•—Heard and decided^ Actual adjudica 

tion in prior suit, if 7iecessaryio constitute-- 
Implied adjudication — Henv for res judicata 
Both parties defts. in a suit — Contract of inter- 
est whether necessary. 

In ordw to constitute the decision in a prior 
suit res judicata on an issue in a subsequent 
suit, it is not necessary that there must have 
been an actual adjudication on the issue in 
the prior suit. It is sufficient if the decision 
come to in tbe prior suit impliedly decides the 
point subsequently in issue. 40 > Bom. 210, 33 
M L. J. 740 foU 

Where the parties to a suit were both defts 
in a prior suit and there was nothing to show 
that there was a clear conflict of interest bet- 
ween them inter se in the prior suit Held, 
that the prior decision cannot be res judicata. 
29 M!ad. ol5 ref. 37 Alad. 270 dist, (Seshagiri 
Aiyar, J.) POYYALI NAIOKBR v. SUBBA 
NAICEEE. 

24 M. L. T. 205=(1918) M. W N. 567= 
8 L. W. 206=48 I. C. 905. 

- — - — Heard and decided^^— ‘Issue raised 
but wrongly omitted io he decided— Hot res 
judicata. 

The refusal of a Court to determine an issue 
which was raised does not operate as res 
judicata. It does not matter whether the 
Court was right or wrong in refusing to try the 
issue ox in giving liberty to bring another suit. 
B. II cii the^ Code lays down that the bar of 
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TBS jiidicata will spply only when tlie matter 
was ‘ heard and nnally decided*’ 11 All. 187* 
10 Cal. 856: 24 Gal. 616; 7 Cal. 331; S Cal. 631. 
21 All. 505; 5 C L. J 653; 24 M L. J. 12 ref. 
(Bob and Jwalo Frasad, JJ.) Raja JDhakbsh 
WAE PRASaR NARAIN SINGH V POONHAR 
PAKDAY. (1913) Pat. 162— ^ Pat L. W. 299. 

=45 I. G. 326. 

^ Heard and d^ecided* — Necessary to 

constitute res judicata. 

Where the matter has not been heard and 
finally decided on the merits ; there can be no 
res judicata, [Ayli' g mid Seskagiri lyery JJ.) 
Dasarathy NAIDU V. Palkumaramul 
raja.. 24 M L. T. 311= 

(1918) M.W.R. 427=7 h W. 557=45 I. C. 969 

Heard and filially decided — Appellate 

Oozirt judpnent of the final judgment--^ Point 
left undecided not res fudioMta. 

An Appellate Court’s judgment takes the 
place of and supersedes the decision of the 
trial Court, so that the principle of res judicata 
cannot ^pply where a question is left open and 
undecided by an Appellate Court although it 
was decided by the trial Court. {Jioala 
Prasady J.) GOBIND AIissEB n. Behari 
Gope. 47 I. C. 6S5. 

Heard oAid- finally decided" Olemn not 

adjudicated upon^ in prior sziit, not res judi- 
cata. 

A decision cannot operate as res judicata on 
d question which the Court deliberately ab- 
stained from deciding. 

A suit by plf. claiming certain property by 
survivorship on the death of a certain person 
was dismissed on the ground that the claim 
was not proved. Held that the decision did 
not operate as res judicata in a subsequent 
suit, for a declaration that a kot kabula eseou- 
ted by the deceased and a compromise decree 
entered into in a suit to enforce it are not 
binding on the inheritance when it comes to 
the hands of the ptff as a reversioner. (Fletcher 
and Hilda. JJ.) HARA NABAIN BERA v, 
Sridhar Panda. 47 I. c. 2. 

——Hindu widow— Decree against— Bind- 
ing on reversioner, if passed after a fair and 
bona fide contest. See HINDU LAW, Widow. 

43 I. C 623. 

— ^ Hindu Into — Widow— Decree for main- 

Unmice against widow — Effect on reversioner— 
Bengal Tenanczj Act {VIII of 1886) S. 22— 
Effect. _ •* ^ 

Where 3, the daughter ef a deceased Hindu 
by a wife who had pre-deceased him, sued his 
two surviving widows on the ground that they 
declined to deliver- a certain pattah and had ‘ 
also dispossesaed her ftonl a, part of hhe 
property covered- by the patfeedt, the said 
l^ttah havii^ been. _e^ by them - in’, 
awjord^nce with a eusrtom pjevAleat in the: 
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I family by which married daughters who 
j resided in the family dwelling house were 
I entitled to receive a certain amount by way of 
maintenance for themselves, their husbands 
and their children, to be enjoyed after their 
death by their descendants, and it was found 
that the alleged custom did exist in the 
family, and the suit was accordingly decreed, 
held, in a suit by the reversioners against 
the son of 5. for recovery of joint possession 
with the defendant of the land covered by the 
pattah, that the suit against the widows was 
not a suit to enforce an alienation made in 
their personal capacity, and that the decree 
obtained in that suit was binding on the 
reversioners in as much as in that suit the 
widows represented the estate of their deceased 
husband. ^ 

Held, further, that by reason of 3, 22 of the 
B. T.. Act, the law of merger did not apply to 
the defts. raiyati interest in the lands covered 
by the pattah as by the death of the widows 
ha had acquired a proprietory right in only a 
share in the estate. {MulHck md Aikinson, JJ,) 
Atul Chandra MiTRAt'. Mirtunjoy bose. 

3 Bat. L. J. 426=46 I. C. 162. 

Hindu widow — Decision against— 

Binding on reversioners when succession opens 
—Widow represents estite. See HINDU Law, 
widow. 24 M. L. T. 361 (P. C.) 

' Interlocutory order— Order of remand 

by High Court— Appeal fr 0771 revised decree ' — 
Finality of remand order. 

In an appeal to the High Court against a 
decree passed by a Lower Court on a remand of 
the case to that Court by an order of the High 
Court, the appellant cannot ehallenge the 
propriety of the remand order. (Fletcher and 
S7nither, JJ,) AJA NASYA v. KarImbaksh 
Sarkar. 46 L 0. 816, 

— Landlord aid tenant — Benf— Ex parte 

decree as to rate of, if operates as res judicata 
in subsequent suit. 

An ex parte decree in a rent suit, allowing 
the pifi’a claim at the rate of rent aliegld in 
the plaint, does not operate so as to render the 
question of the rate of rent annually payable 
' res judicata unless there was a prayer in the 
plaint for a declaration as to the rate of rent 
as part of the substantive relief claimed, 
{Teunan and Newbouldy JJ.) BrOJENDBA 
Kumar Roy Chowdhury zj. Sabajendra 
Hath Jha. 45 I. C. 416, 

Letters of administratim— Proceed-* 

ings for Scope of — Decision in psrocedings 
not tos, judicata— Maiigr directly and- 
staiUially in issue , - , , . 

Xn an application fur Letters of Admini- 
stration the Court has merely to decide in a 
•preXiminary way whether the applicant isi an. 
heir to the whole or of the estate dt the 
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daoeaBed and whether he is a fit person to 
whom Letters of Administration should be 
granted. Such a decision does not operate as 
res in a subsequent suit for posses- j 

sion of the property as heir by the defeated i 
applicant (Shah Din and Scott Smith, JI .) | 
Maqbul Shah ahamad v , Muhammad j 
AZMATULLAH. 49 i?. R. 1918=46 P. L. R. , 

1918=34 P. W. R. 
1918=43 I. C. 723. j 

Litigating under the same title ^ - 

First suit for x>^ssession on the basis of a gift 
— Second suit as heir not barred. 

Plfi brought a suit for possession of certain j 
property basing his claim on a gift of the ! 
property by his grandmother. The suit was j 
dismissed. He then brought a suit for posses- . 
sion of certain other property as hair of his | 
mother. 

3eld that the suit was not barred as res 
judicata. [Mitira, A. J. Q.) BHAGWANSA 
U, MAROTI. 43 I C. 396. 

Litigating under the same title — 

Prop&fiy belonging to estate — Errmieously de- j 
creed to be in estate A — Tenanis mider 1) mider 
vermanent leases if hound by decree-^Tenanis 
entitled to hold wider their mmi leases under A 
— Co-sharer — Zemindar purchasing tenure — 
Possession disputed by tefiant of ^leighbouring 
Zemindar— Suit as both purchaser and Zemin 
dar to establish title in property purchased — 
ZemMar^s title if in issue 

A and B were neighbouring Zemindaries. 
The l/5ths proprietor of A purchased in esecu* 
tion of a decree for his share of the rent a 
defaulting tenure G- in A. A tenant of B hav~ 
ing set up tirle as such to a portion of the 
land thus purchased, the purchaser sued the 
olaima'nt and the Zremindar of B to establish 
the title both as landlord and as purchaser to 
the tenure G. In the course of that suit a 
commissioner fixed a boundary between A and 
B which in a subsequent investigation was 
found to have erroneously included in estate 
A lands which really formed part of estate B, \ 
as part of the defaulting tenure G, and this 
WAS confirmed by the Court 

Held that the plfi.in that suit was interest- 
ed in establishing his title both as Zemindar 
and as purchaser and the Zemindari title 
having upon the pleadings, been directly put 
in issue, the decision, so far as plff^s 4/5 ths 
Zemindaxi title was concerned was as between 
the rival Zemindars res judicata. 

The defaulting' tenure-holder having prior to 
the sale of the ^nure mortgaged his properties 
the tenure {amongst uther properties) was sold 
in execution of a decree obtained on the marii. 

‘ gage and a part Of it was purchased by the 
mortgagee and the rest by a stranger who later 
on sold it to the mortgagee. The mortgagee 
purchaser was no party to the suit of the 4/5 
thfl .Zemindar of A who had purchased only 


the equity of redemption at the sale in execu- 
tion of his rent decree. 

3eld. that the decision in that suit was not 
res judicata against the mortgagee purchaser 
who was entitled to show chat he held certain 
portions of the land purchased by him under 
permanent leases granted to the mortgagor by 
the proprietors of B on certain terms. 

As regards such leads the 4/5ths semindari 
title being found to be in the proprietor of A by 
res judicata in the present suit in which both 
the proprietors of B and the moitgagee pureha. 
ser are parties, the mortgagee purchaser is 
entitled to hold them under a/5ths the pro. 
prietor of A as to that share c?i the terms of the 
permanent leases granted by i he proprietors of 

B. (Woodroffe, Olvitty and Ruda, J-J) Shib 

Chandra Ray v. Harendra Lal ray 
ChOWDHDEI. 22 Q. W. R 721= 

28 C L J. 223=471 C- 315. 

Litigating under the same title — 

Suit on promissory note dismissed on the 
ground that it was not genuine —Su bsegueni 
suit for damages for malicious prosecution — No 
res judicata. 

PiS. sued deft, for recovery of money on the 
basis of a promissory not3. The suit was dis- 
missed on the fiadieg that the pionote was 
not genuine. Defts then prosecuted plfi. for 
forgery but the plfi. was acquitted. He there 
upon brought a suit for damages for malicious 
prosecution . 

Reid, that the finding as to the genuineness 
of the pronote in the previous suit was not 
res judicata in the suit' for malicious prosecu- 
tion, inasmuch as plfi. was not litigating 
under the same title in both the suits. [Midlick 
and Imam^ JJ ) TEJU BhaGAT v . DEOKE. 
NANDAH PROSAD. 47 I. 0. 141. 

t 

.. — •' • Mesne profits, future — Decree in 
prior suit silent regarding future mesne 
prof its -^Fresh suit for such prof its not barred. 

Notwithstanding the provisions of Ss. IS 
and 43 of Act XIV of 1883 a subsequent suit 
for mesne profits - lite nndi from the. 

date of the decree .to delivery of possession 
could be maintained when the court had 
omitted to adjudicate upon the claim in the : 
suit for possession of immoveable property and 
for mesne profits past and future- and the 
changes in Act V of 1908 do not bar such a 
suit for the mesne profits accruing due after 
the institution of the former suit. The 
change embodied in 0. 20, R. 12 of the present 

C. P,. Code ie that the court which hears 
the suit which is to ascertain the mesne profits 
which accrued before the institution of the 
suit afterwards up to the date of the delivery 
of posBagsion and it is this Court which is to 
pass the final decree for mesne proRts whioh 
has to be executed by the court esecuting the 
decree and further that there are no aUara- 
tions in the nature of the claim as to the 
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xtlfcure mesne profits. [Richards, C J, and 
Ban^rjea, J.) MAHOMAD ISHAY KHAN v. 
MAH0.\[AD EUSTAM ALI SHAN. 

40 All, 292=16 A. li J. 182=44 i C. 88 ! 


Mesne profits— Mortgage suit— Preli- | 

minary and final decree— Subsequent suit by i 
mortgagor for mesne profits from date of j 
deposit of money under preliminary decree up 
to date of suit. See Res Judicata, Mort- 
aABE SUIT. 23 M L. T. 168 

Might and ought to have been raUed — 

Muafi~-Be^umpiion'~-M-uafi Zabti sarkari — 
Mottgage — Suit for saU decreed — * Formal 
delivery of possession to tenant— Mortgagee 
Furchaur — Mortgagor recorded as temni- 
Mortgagee's application fcr entry of name 
rejected by Revemie Court — Suitjor possession 
— Plea that interest not saleable if open to 
mortgagor. 

A owned soma land known aa muafi sdkari. 
This was resumed and became muafi sdbti • 
sarkari. He sold half of it and the other 
half passed to his heir B sold half of his 
share to plfi, and made a mortgage to him of 
the remaining half. A admittedly claimed 
proprietary interest in the land. k£s. brought 
ft suit on his mortgage and obtained a decree 
for sale. He applied in eseoution for sale of 
this property and B pleaded that it was an- 
cestral. It was accordingly sold by the Col- 
lector and purchased by the plfi. The plfi. 
obtained formal delivery of possession. In the 
hJiataufii Jamabandi B. was recorded as a 
tenant the entry being in the words “ sir 
WmdM The plfi. then applied to the Court of 
Revenue for the entry of his name in place of 
B, B successfully pleaded there that .he land 
was his Sir and ha had become ex proprietary 
tenant. The plS having failed there bcoughi 
this suit ol^ming to be maintained in posses- 
sion or in the alternative for recovery of 
possession He treated B as a proprietor and 
- this was not denied. B also pleaded in the 
alternative that the land was his Sir and he 
bad become an ex proprietary tenant. Jleld, 
that the plea that JB's original interest in the 
land was not saleable ought to have been 
raised in the course of the previous litigation 
and not having been so raised. B was precluded 
from raising it in the present litigation 
(Tudballmid Bafig, Jd.) Bbodat SINGH u. 
Ram Ceabrittbb Jati. i 6 Ai L. J. 667= ^ 

46 E C 897. 

r mid ougM^Scope of the rudL 

Where it is not oertain that a matter if -pcovr 
ed would, have afiected the result of a suit, 
it cannot be said that the matter ought th 
have been made a ground ot attack within the 
meaning of Explanation IV to $.11 of the C/ 

r Oode., {CMpmm arid Atkinson, 

eus^ kumaei. 


RES JUDICATA. 

; ; — '^Might a>id oiighp^— Suit for possessim 
Dismissal oj~Subsequent suit on different 
tiile. 

Pifi. the purchaser of jote instituted a suit 
for declaration of title and the recovery of pos - 
session, of some lands on the allegation that 
they appertained to the jote purchased by him. 
The suit was dismissed. In a subsequent suit 
by plfi for possession of the same lands on the 
allegation that they apper^ainsd to another 
jote which he had purchased: 

Held^ that the subsequent suit was barred 
by res judicata. 

Semhle — A matter which might and ought 
to have been made a ground of attack in a 
previous suit between the same parties may 
be res judicata even though it was not finally 
decided in the previous suit, (iV. B. Cliaitergee 
and Bichardson^ JJ) TAEARUNNE8SA CHOW- 
DHDbANI V. Tarini charan Saekas., 

43 1.0,221. 

Minor — Decree against — represented 
by guardian — Fresh suit by minor barred 
except on proof of negligence of guardian ad 
litem. Sec Minor, Decree against. 

43 1 C. 563. 

— ——Mistake — Judgment, and decree — 
Suit to set aside on the ground of mistake if 
and when maintainable. See DECREE, SETTING 
aside. 3 Pat. h. J. 465. 

Mortgage decree — Preliminary and 

final— Appeal against order relusmg to extend 
time —Dismissal of» — against final 

decree—Bar. See (1917) DIG. OOD. 1122 ; 
Mahadeo V. Ganpat 

14 N. L. R.26=42 I. C. 392. 

Mortgage suit— Final decree-^Subse- 

quent Suit for mesne 'profits between date of 
.payment of money under preUmvnary decree 
and date of subsequent suit — Mamtc^inability 
of. 

Where in a suit for redemption the mort“ 
gagor paid into Court the 'amount mentioned 
in the preliminary decree within the time 
prescribed and a final decree was passed subse- 
quently. 

Meld, that a suit by the mortgagor for mesne 
profits between the date of payment and the 
date of the suit was maintainable and ie not 
barred by res judicaia. The mortgagor is not 
bound to claim a settlement of accounts in the 
passing of the final decree. 11 G. W. N. 100 fol. 
42 I. C. 280 ref . 81 Bom. 627 diet. {Seshagiri 
Iyer md Kumaramamy Saetry, JJ,) VAI- 
EAFPA TksVAN n. SUBBIAB TEEVAN, 

23M.U. T, 158. 
(1918) M. W, N. 207=7 L. W- 269= 

. 441. C. 2fil, 

— Mortgage $uU^F%r&t suit for redemp- 
imn-^^cor^ buU Jor ■^'edeptptimv, lodfredr^ 
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In a suit to redeem a mortgage of 1859 the 
Court passed a decree for redemption and 
ordered payment of the mortgage amount in 
instalments under the Dekhan Agriculturists. 
Relief Act, on 8 — 4 — 1899. The decree was not 
executed and the possession of the property 
remained as before with the mortgagee. On 
26-5-1899 the mortgagor mortgaged tne proper- 
ty to the plaintiff. In 1912 the plaintifi sued 
to enforce the mortgage against his original 
mortgagor and mortgagee. Th .0 mortgagee 
deft. Headed the decree of 1899 as a bar to 
the suit. 

Beldj that the suit was barred under S. 11 
of the 0. P. Code, if it he treated as a suit for 
redemption of the mortgage of 1859, and that 
it was barrei under S 47 of the Code, if it be 
treated as based on the decree of 1399 taken 
along with the subsequent conduct of the 
parties in not executing the decree and in 
allowing the posEession to remain with the 
mortgagee as before. {Heaton and Shah, JJ".) 1 
Bapuji 7}. GUJA. 42 Bom. 246= 

20 Bom, L. R. 164=44 I. C. 908. 

; — — Mortgage ■ — Suit for interest after 
principal becomes due — Subsequent suit for [ 
principal and interest— Maintainability. See j 
C. P, C, O. 2, H. 2. 33 P. R. 1918 j 

Mortgage sitit-‘Is&ue as io paramoimt j 

title camwt he litigated — -Decisimi 07%, not res | 
judicata. 

A person was impleaded as a subsequent 
mortgagee in a suit upon a mortgage. The 
subsequent mortgagee claimed a title to a 
portion of the mortgaged property as owner. 
He, however, did not enter appearance in that 
suit 'The mortgagors asserted that he was ; 
entitled Go as owner to a portion of the pro* 
party The Court held that the mortgagors 
were estopped from raising that plea and order 
ed the whole property to be sold . In a subse 
quent suit by the subsequent mortgagee for a 
declaration of his right in respect of the portion 
in controversy in the former suit, hdd, that 
he was not precluded from raising the question 
inasmuch as in the former suit ha filled two 
capacities, vie., (l) as a subsequent mortgagee 
in which capacity he was entitled to raise such 
defence as was open to the mortgagors, and (2) 
as claiming a paramount title in'which case he 
could ' not raise the question in that suit 
{Bannerji and' A. Enoof, JJ.) GOBAEDHAN v 
Mana Lab. 40 AIL 534=16 A. L. J. 639= 

46 I G. 559. 

Mortgage suit — Fljf. objecthzg 

^ chaser of pro^erip under mortgage in, e^eciUdn of 
money decree to he made party deft-- Decree on 
mortgage suhsegumt suit to recover possession 
from purchaser — Eight of pur^ihasers to set tip 
right io'rede^npiior^, no bar, . 

The father of deft. No. 1, in execution of a 
' ' money-decree obtained by him agamst the 
mortgagor, purchased the property and ' 


[ RESJDDICATA. 

! 

! subsequently obtained possession. - The pif. 
! .ifcerwirds brought a suit upon his mortgage 
! ugaiust the heirs of the moJ’tgagor To that 
j suit he did not make the father of deft. >To. 
I 1 party. Defers, father then applied by a 
petition to be joined as a party deft. On plfis 
opposing, the application was rejected by the 
Court. The mortgage suit proceeded and in 
the result rhe plff. obtained a mortgage decree 
in the usual form and in execution purchased 
the property himself. He obtained symbolical 
possession from Court The plff. then insti 
tuted a suit for ejectment. 

Held, that the dafts. were not debarred from 
setting up a right of redempeion {Richardson 
and Beachcroft Jj.) REBATI MOHAN DaS v. 
NADIABASHI DbY. 22 C W. N. 543= 

23 C. L. J. 255=44 1, C. 521. 

— ; — ^ — Mortgage suit Redemption suit by 
one of the co-moortgagors impleadvtig co -mort- 
gagors as defts.— Subsequent suit for redemp- 
tion by another co -mortgagor, 7wt barred. 

A decree was passed in a suit for redemption 
by one of several co -mortgagors in which the 
other co-mortgagors were impleaded as defts. 
The decree directed that if the plS. failed to 
pay the money within 6 months, the decree 
would become a nullity. It did not provide for 
redemption by the defts. co- mortgagors in 
case the plff. made default. The plff. failed to 
comply with the order of the court, and subse- 
I quehtly some of the co-morigagora brought a 
I suit for redemption. 

I Held, that the suit was not barred by res 
I judicata inasmuch as the plffs. in the subse- 
' quent suit were not claiming under the plff. in 
the previous suit. {Lindsay, J. C.) BHAIRON 
BAEHSH SINGH V. EaGHUBAIJSA KUNWAR 

5 0, L. J 43=45 I. C. 300. 

— Parties a^id representatives -Decdh of defen- 
dant Icontractor) pending suit— Person brought 
on record as legal representative a^id decree in 
plahUiffs f avour — Another person real represen- 
tative — Decree if bi'nding him or her. 

In a suit for specific performance of a con- 
tract the defendant (Contractor,) died pending 
suit and his widow, daughter-in-law, and 
mother were brought on record as his legal re • 
prasentatives, the two latter on the ground 
of a will stated to have been left in their 
favour bequeathing the suit property. The 
widow and mother ofthe deceased appeared and 
stated that they had no interest in the suit 
because the deceased had bequeathed the suit 
property to his .daughter-in -law by a will but 
the daughter Tn- law did not appear and put 
forward the will. Plaintiff was given a decree 
for specific parforifiance against the widow, and 
the dauehter-in-Iaw and motherwere exonerated 
the suit against them being dissmissed with 
costs. On Oh question subsequently arising as 
to the hinding nature' of the decision on the 
daughter in law in respect of the claim arisinjs 
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under the will in lier favour held, that the de- 
cision '^was biading on the principle of the 
decision in 2d Mad 230. (Abdur Rahim mid 
Nc;pie}', JJ : VEKKATA RANGtiYA V NAEA- 
SAilHA. 

23 M. L T. 208={191d) M. W N. 195= 
8L. W. 19=^5 I. C. 852. 

Partus mod rexyresmiatives — Decision 

against morigagee not binding cn mortgagor. 

A decision obtained agiinst the mortgagee 
alone in respect of a question as to the pro- 
prietary title IS not binding on the mortgagor. 

9 O C. SSexpl {Lindsay, J. C.) Khunnu 
Singh o* abbas Bandi bibi. 

5 0. h. J. 121=55 I. C. 859. 

— Parties and representatives—Hindu 

Joint Family— Alienation by father for Non- 
binding purpose— Sait by father to set aside 
alienation, dismissal of, no bar to the sons 
suing for setting aside alienation and for 
recovery of their share. See HINDU Law, 
JOINT PAMIDY. 35 M. L. J. 45. 

Parties and representatives— Mother , 

smi against — Adoption pendente litQ— Adopted 
son bound by result oj UUgatmi. 

Where during the pendency of a suit or 
appeal against a widow as representing the 
estate, she adopts a son, the adopted son is 
bound by tbe result of the suit or appeal and 
a fresh suit by the adopted son is bai;red by 
res judicata. [Batten, Prideaztx and Mittra, 
A. cT. C.) Ganapatbao V. Laxmi Bai 

16 N. L. R. 24=53 I. G 64. 

-^Partition — First suit for partition — 

Second suit for possession of certain items on 
the basis of partition already efieoted — 
Whether barred. See EECEIVEB, PoSSES- 
8ION. (1918) M, W, N. 683=24 M 1.. T. 434 

"—Partition Suit — Decree in prior -suit — 

Bar to institution of fresh suit. See Parti- , 
TION, RB-OPENijSfO OF. (1913) Pat. 134. j 

Plea of— Not to be raised in second 

appeal, if involves investigation of facts. 

A plea of res judicata depending on a finding 
of fact which has not been challenged in the 
lower Appellate Court, cannot be maintained 
in second appeal. {SJicidi Lai and WHberforcCt 
fJ.) PARZAND ALI V, BAFAE ALI. 

46 r. G. 119. 

— — Plea oj— Question of law — May he 

ramed at any stage of the case. 

The plea of res judicata is a question, of law- 
and may. he raised at ai^ st^e of a suit. 

Prasad, X) Gobind HissiB c.Behabi 
GopE. V 47 I. C.686. 

r . I . .prinoiple of-^'ApplicahOity — Suit by 
:H^du ^idow te debi&ratiou that au adoption 
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I made by her was invalid for want of authority 
I from her husband — 'Decree against widow— 

! Adoption held valid— Suit by reversioner on 
death of widow qnestioning adoption— Whether 
barred. See HINDU Law, Widow* 

24 M, L. T; 361 (P. C.) 

Promissory <note given for a debt — 

Suit upon note— Dismissal oyi nurits — Presh 
suit up m original consideration— Effect of 7ioie 
on original liability — Novation of contract 

A OTted Ks. 3,000 to the Popular Bank for 
shares. It was made up of 3 items, i.e. (1) 
Rs. 1,000 on account ov premium (2) Rs. 1,000 
I on account of application money and (3) Es. 
i 1 000 on account of allotment money, and the 
j Bank accepted a promissory note of Rs. 2^000 
I as regards items (1) and. (2). The Bank after- 
j wards went into liquidation and the liquidator 
I brought the suit on the strength of the pro- 
I missory note but failed. After this he moved 
j the liquidation Court. 

I Held, that there was a novation of contraot 
j to pay the application and premium money 
j and that when the company|accepted the pro- 
■ missory note in lieu of the liability the share 
holder must be deemed to have paid the 
premium and the application money and that 
the original liability merged in the liability 
on the promissory note. 

Held olso that a Court of competent juriadic 
tion having already adjudicated upon the 
liquidators claim on the strength of the pro- 
missory note the same matter, cannot be re- 
agitated in the Court conducting the liquida- 
tion. 

Held f urther that as the suit was dismissed 
on the merits and not on any technical ground 
(as for instance in the event of the promissory 
note being admissible in evidence on account 
of want of proper stamp) the rule that a cre- 
ditor can fall back on his original CPiUse of 
action does not apply in this case. {Shadi Lai, 
J.) Mathra Das v. Offioiad Liquida- 
TOB Of the Popular bane. 

86 P. L. R, 4918=87 P. W. R. 1918, 

=46 I, c; 586. 

— ^ - Bent — Decision as to' amount of, > for 

one year— Not res judicata in succeedijig years. 

A decision in a previous suit for profits 
between the co- sharers of a village that the sir 
and hliudJchast of a particular co-sharer yielded 
profits at a certain rate in the years in suit 
does not operate as res judicata in a subsequent 
suit between the said co sharer for pro Ota in 
respect of other years. (Lindsay, J. Cf BALDEO 
BAKSH t;. Pablad Singh. 

50. L.J. 67=46 LC, 218. 

J ■ J suit — Construction of paita not 

.\-^bduced in former smt—Oonstruciine res 
j judicata 

! > Where rent is capable of variation by com 
tract thA 'dcoisioii in a previous suitis 
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cat a only ^ to that extent that it raises a 
presumption that the rent remained the same 
in subsequent years and where a document 
binding the relationship of landlord and 
tenant has been once construed that construc- 
tion is res jiid'ica.ta for all time, and if such a 
deed upon such a construction of which the 
rent for the subsequent years depends, was 
not produced for the construction the decision 
in default of that -construction will be con- 
structive as to the rate of rent, 

{Boe md Imam, JJ.} L AJA DaKESHWAR 
Frashad Narayan Singh v. Eam Prasad 
Singh. 4 Pat l w. 47= 

(4918) Pat. 218=43 I. C 753. 

Bent suit — Decision as to rate of 

annual rent-- Suit for rent of subsequmt year 
—Prior decision if res judicata. 

A judgment in a suit for rent deciding the 
annual jama payable on a bolding even where 
it does not operate as res judicata on the same 
question in a subsequent suit for rent is good 
evidence as to the rate of rant, [Chiity a'tid 
Walmsley, JJ.) HAE KFMAR Sen v. RAJ 
KUMAR HALDAR. 47 I. G 173. 

-Bent suit— Decision, Jmv Jar res judi- 

oata. 

Per Atkinson, J.—k decree in a rent suit is 
not res judicata as to the rate of rent payable 
for years other than the years covered by the 
decree unless the rent is payable at a rate 
stipulated by the contract. 

Per Mullick, J*.—The question whether a 
decision as to the rate of rent operates as res 
depends on the frame of the issue. 

.Where an order for remand by the High 
Court directed the Lower Court to ascertain the 
rate of rent payable for the years in suit, held, 
that the decision of the rate of rent by the 
Lower Court did not operate as res judicata as^ 
regards the rate of rent payable for yea/s older 
than the years included in the suit. {Muliick 
a7id Atkifismi, JJ,) KISEUN DBTAL RAI V 
MUSSAMMAT KAUPATI KUEE. 1 

U918) Pat.238=r3 Pat L. J. 372= 
45 I. C. 316. 

suit — Findings in, as to validity 
of habutiyat, when res judicata in subsequent 
mit. 

!rhe question whether the decision in a rent 
suit can operate as res judicata on matters 
cither than the relationship of landlord and 
tenant, depends upon what . were the issues 
raised and decided, bet ween the parties in the 
rent suit. 

Where in a rent suit, a feabuliyat has been 
held on a judicial determination, to be valid 
and effective as against the tenant and to have 
been properly executed, a subsequent suit 
by the tenant for a dedaratioh that a habuli- 
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j yat is null and void is barred by res judicata 
I {PUtclier oaid Smiihsr, JJ.) BENI MADHAB 

I Ghakrabarty V . Bhola Nate AIajila. 

I 47 I. C. S. 


■ Bent suit — Negedion of plaintiff 's iiile 

in pi'icr suit — Subsequent suit by plff. for the 
I same period after registering his name — Bar — 
B. T. Act, S 60 effect of 

, Plff sued the 5efts for rent of certain lands 
as Unufructuary mortgagee thereof. The deffcs- 
pleaded that the plff. was not entitled to sue 
for rent inasmuch as his name had not been 
registered as mortgagee. The question of bis 
title as mortgagee was also put in issue and 
was decided against bim. He subsequently 
brought another suit for rent for the same 
j period after registration of his name. 

I Held, that the subsequent order was barred 
I by res judicata and that S. 60 of the B. T. 

Act had no application to the case, inasmuch 
, as the defts. denied the mortgage in favour of 
I the plff. altogether. (Imam, J ) Sheo Cha- 
j RAN Dhobi v, Bansi Singe 44 1. C 129. 

— -^Bepresentaiive suit— Public pathway 

— Dispute as to — Dismissal of first suit on the 
ground that no damage is proved — Subsequent 
suit wider S. 91 — Defence that patMvaym 
private, ha/rred—C, P. Code, S. 11. Except 6 . 

Where in a previous suit instituted by the 
plfi’s. father against the defts it .was 
j found that the suit path was a public one, but 
I the suit was dismissed on the ground that no 
I special damage was alleged ; and the present 
I suit was brought by the plff. with three other 
members as plaintiffs after obtaining the 
requisice sanction under S. 91 of tbeC. P. 
Coda and the defts. pleadei that the pathway 
in dispute was a private right of way. 

Held, that the finding in the previous suit 
operated as res judicata in the present suit. 
Apart from the liw of res j udicata a party who 
has been defeated on a panicul ir view of the 
faots of the case put forward by bim should 
not be allowed to resile from that position and 
to raise a defence inconsistent with hia ori- 
ginal contention and should be held estopped 
from questioning the judgment to which he 
was a party. 36 M. 141 ReL (SesJiagiri Aiyar 
and Napier, JJ) KHAJI Sayyid Yusuff 
Sahib v. Ediqa Narasimhappa. 

(1918) M W. N. 175=8 L. W. 377= 
44 1 0. 367. 

— Revenue Court— Decision of, that rela- 
tionship of landlord and tenant does not exist 
between the parties res jiidicaf.a in subsequent 
suit for ejectment. — See B. T ACT, Ss. lOfiA 
107 AND 109 3 Bat L. J . 379. 

— ' ^" ■Bevenue Qourt Decision of , if res 
judicata, in matters within its jurisdiction. 
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A Civil Court- bas jurisdiction to entertain a 
suit for 3 declaratory decree that plff Las 
acquired a proprietory title in the land in 3 U*t 
notwithstanding that a Revenue Court has 
already held that plaintiS is merely the ten 
ant of the deft, and that the decision hy the 
latter Court on the question of title is' not 
res judicata in the Civil suit. 26 All ; 70 
P. R. I8h3 ; 83 P. R. 1913 Ref. 29 All 601 ; 33 
All. 4:53 ; dist. {Sluih Din, J.) BiLA v 
SULTAN ALI. 

77 P. W E. (1918) =45 P R, 1918= 
84 P. L R. 1918=46 PC. 13. 

Rule of — Applicability — Subsequent 

suit beyond the pecuniary limit of the jurisdic- 
tion of the Court which tried the prior suit See 

mortgage, Prior and subsequent. 

35 M h, J. 639. 

——Suit for declaration of a public 
right of way— Dismissal of on the ground that I 
plaint did not disclose cause of action express- j 
ly stating that plff. was not debarred from 
bringing fresh suit— Second suit whether barr- { 

ed. (See PUBLIC Way, Obstruction. 

28 C. W. R 91. 

Withdrawal- of suit with liberty— 

Order by Appellate Court allowing, on ground 
of insufficianu evidence— 'Effect-^Frash suit— 
Maintainability. See C. P. CODE, 0 23, R 1. 

3 Pat. h. J. m, 

^Decree jor--Dkcreti(yn of Court — arbii 
fcdion of entire suit, irregular. 

It is entirely within the deaeration of the 
Court to grant or refuse a decree for restitution 
oCeonjugal rights bat the Court cannot dele- 
gate the decision of the entire suit to arbitra- 
tors, although it is open to it to refer any par. 
ticular matter to arbitration (Shadi Lai, J.) 
KALABUTU V. PSABH DIAL. 73 P. L. R 
1918=80 P. W. R :^918=45 I. G 163- 

RESTITUXION OF GONJOOAi;, RIGHTS— 

Discretion of Court— Pnndples for giiidancs of. 

A judge has no discretion to refuse a decree 
for restitution of conjugal rights for other 
causes than those which in law justify a wUe 
in refusing to return to live with her husband. 
{Scott Smith, J.) ALI v, SAID JAN. 

67 P. W. R. 1918=46 I. C. 112, 

MahomedaU Law —Legal Cruelty, a 

valid defence. See MAHOMEDEN LAW, — 

restitution. 16 a h J. 132. 

Suit for— Duty of pljf. to provide [ 

residence for his wife. 

In order to ^coeed in a, suit por restitution 
of conjugal rights the plff,. is bound to provide 
^^uitahl&rgsidenoe for his wife. [Fletcher md 
t?'/.) AHMAD ALI v, JlNNATUNJJESA 
4G I. 0.491. 

Dqctrij®, of-r-ApplicaUUty^ to 
of partife/td suit, --- Decree, for ; 


REVENUE SALE. 

possession' Beve'rscd in appeal- Recovery cf pro. 
verUj in cxecuticu of original decree ^ Purchaser 
of y^roperiy vn execution of decree against person 
so rec ever ing— Restitution as against. 

The plffs. who V7ere out of possession at 
the date of the institution of a suit for posses* 
Sion obtained a oeccee in the primary Court 
That decree was executed and they ware 
placed in possession. Meanwhile, an appeal 
preferred by the unsuccessful deft, was decreed 
by the Lower Appellate Court and the decree 
for possession made by the trial Court in fav- 
our of the plffs was therefore discharged. The 
decree of the appellate court was confirmed by 
by the High Court, and an appeal therefrom 
under clause 15 of the Letters Patent proved 
infructuous. In the interval, the present peti- 
tioner, had purchased the disputed property 
in execution of a mortgage decree obtained 
against plffs and was placed in actual posses- 
sion of the purchased property by the Court, 
On reversal of the decree of the trial Court,’ 
the opposite party applied to be restored to 
possession by way of restitution 

HeM that for the purpose of transferance of 
possession from the plffs. to the petitioner the 
latter was a representative of the plffs and the 
doctrine ^ of restitution was applicable. 
[Mookerjee and Beachcroft JJ.) SHEODAR. 
SANLAL BAJPAI V. CHANDRA ROY. 

27 C. L J. 489=46 I. C. 168. 

Proceeding by way of— Nature of. 

0. P. Code Or. 2 R. 2 -Applicability to proceed- 
ing for restitution. See C. P. CODE, S. 144. 

3 Pat. L. J. 367. 

REVENUE SALE — Auction purchaser — Not 
hound by decision previously obtained against 
defaulting proprietor ^Principle applies ^only 
to purchase^' of an entire estate. ' / 

The principle that an auction purchaser of 
the rights of the Government in an estate 
sold for the arrears of revenue is not bound 
by a deoision previously obtained to which 
the defaulting proprietor was party, has b^n 
extended to the case of an auction-purchaser 
of on entire estate at a sale, under the 
Hevanue sales Act but not to the purchaser of 
the share of an estate at a revenue sale. 8 W. 

R. 222. 8 C.W.N. 676, 9 C. W. N. and 34 Cal, 
868 foil. [Chapman and Atkinson, JJ.) Debi 
Saban Singh u. Rajbans Nath Dubet. 

(1918) Pat 134=5 Pat L. W. 9= 

45 1. C. 895. 

” • — Collusive Sale — Default in payment 
. of revenue by mortgagee— Right of mortgagor 
toredeemf. 

Deft. a. mortgagee in possession of a share 
in a taluk whn. had undertaken to pay. the 
Gnvernment revenue made default i n pay- . 
^ent of the revenue, so that the taluk was - 
sold for arrears of revenue and was purchasod 
by A. A sold it to B who ' .portly 'afterwards , V 
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sold it to the deft. Plf5., who was a purchaser 
from the mortgagor sued to recover poBBeesion 
of the taluk from the deft, on redemption. It 
was found that the sale foe arrears of revenue 
and the subsequent sales to B and the deft, 
were collusive transactions engineered fay the 
deft, for the purpose of obtaining possession 
of the taluk as owner. 

Sddj that the sales did not afEeot the 
rights of the mortgagor of the plfi. who 
was a transferee from the mortgagor, and 
that the plff was, therefore, entitled to 
r^eem. {BichardBon and Bsacheroft, JJ.) 
JAMILA EHATUN CHOTOHURY V. ^»IAKAMUD 
KHATUN CHOWDHBBI. 46 I. C. 735, 

— — — -Under Act II of 186 i —Confirmation 
by Dy. Collector — Approval by Collector under 
8. 8 of Madras Regulation VII of 1828— 
Subsequent cancellation by Collector, by 
direction of the Board — Suit to set aside — 
Limitation. See Mad. REVENUE Recoveby 
Act, SB. 37 AND 38 ETC, 41 Had 985. 

REYEKUE SALE LAW (BENGAL) (XI OF 
188G). Purchaser of right to revenue free lands 
within the estate — Bengal Land Revenue 
Sales Act. (XI of 1859) See (1917) DIG. COL. 
1183, ABDUL RAHAMAN KAZI u BAIEUNTA 
NATH ROY. 27 C. L. J. 133=41 L 0. 757. 

RE YIEW— Competency of -^Rejection of ap- 
peal from judgment of a tribunal, as being 
barred by time— Subsequent application to 
first court for review, incompetent. Si* COM- 
PANiSB, Liquidation. 40 P. r, 1918 

-——Criminal Court — No power to enter- 
tain review See. Cr. P. CODE. Se. S69 AND 
146. 45. 1. C. 817. 

Jurisdiction^Judkial Oom'mitBioneT 

— Poiver io Ttview his decision in rent cases. 

The Court of the Judicial Commissioner of 
Oudh has power under the C. P. Code to re- 
view its own decision given in a rent appeal. 
This power is not afiected by the provisions 
of Act XXII of 1886 which gives authority to 
the Board of Revenue to review its decision 
iSiuari, 0.) Partab Bahadur Singh v, 
BaDLU. 21 0, C. 264=48 I. C. 376. 

^ " O f order for delivery of possession — 

■ igppeibl from— Maintainbilitj— jurisdiction— 
Review of order granting delivery of posses - 
Sion— Validity. EXECUTION OP DHCREE. 

3 P*t. L. J. 571 

- — S'uit^ExpOiie d0&e4~-'S:pecific fraud 

Decree set aside m proof of fraud—Doeition of 
parties cn setting a 6 ide^Ad'just 7 neni cf suit^ 
O. 23 R. 3. 

A suit for the recovery of arrears of rent 
and for ejectment was decreed , ex-pa rte. The 
dafti. sued to tat aside tb!a expaite decree 
allying !t»ud the that the pi#, agreed 


' on receipt of Es 44 from the defte, to withdraw 
from the suit, but that ha had not intimated 
this arrangement to the Court and had, on 
the other hand taken advantage of the absence 
of the deft to secure an ex- parte decree against 
him. The allegation was fully established and 
the ei-parte decree was set aside on that 
ground. 

Held, that the original suit wag revived by 
the setting aside of the ex -parte decree, the 
parties restored to the position they occupied 
on the day the ex parte decree was made and 
the arrangement between the parties, namely 
that theplfi do withdraw from the suit should 
be carried into eSact by a decree under 0, 28 

B. 3 of the C. P. Code, without fresh investi- 
gation (Mukherjee and Walmsely, JJ.) 
Nibtarini Dasi V. Mohendea Nath Kar. 

28 G, L. J. 158=47 I. C. 336. 

RIGHT OF SUIT-Ass^'g^tf of portion of estate 
of deceased person — Bight to site for declaration 
of Uile during pendency of adrrmnstratim 
suit. 

An assignment of a portion of the estate of a 
deceased person is competent to sue a third 
person for a declaration of title during the 
pendency of a suit for the administration of 
the estate of the deceased. 10 Cal. 713, dist. 
[Parleit a^yd Omond, //.) MAUNG AUNG 
MyAT u . MAUNG SIN. 48 I. C. 589. 

Benamidar— Extent of. See Bena- 

UlBAB. 41 Mad. 43S, 

al«o 7 L. W. 201 

—Benamidar— Extent of— Execution of 

decree by benamidar assignee of decree. See 0 
P. CODE, 0. 31, B. 16. 7 L. W 201.* 

Company — Liquidation— Questions 

settled by liquidating court not liable to be 
re opened by regular suit. See COMPANY, 
Liquidation. 40 P. R. igis. 

Insolvency— Transfer by insolvent 

in favour of creditor set aside under S. 36 
of the Pres. T. Ins. Act —Right of oreditot 
to bring a regular suit for a declaration. 
See PEES. ToyVNB INS. ACT SB, 36, 9 EtO. 

22 C. W. N. 336. 

Money • of one in the hands of 
another— Right to reeovtr in the absene* of 
corruption or fraud on the part of the plfi. See 
CONTRACT ACT S. 65. ^ 28 M. L. T. 84. 

— -Mortst/ paid under decree not rdcoverable 
until decree reversed or superseded. ' . 

Money paid under com pulsion of legal pro- 
cess, which is afterwards found net to. have 
been due cannot be recovered back as money 
had and received. 

Money paid under a . decree or Judgment 
cannot be recovered back in a fresh suit »o 
lovft *ii the deem or undsr whi*k 
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RI8HX OF SUIT. 

moDev is paid remains in force. The decree cr 
judgment must be ^akea as sabsisfcing until ifc 
is reversed or superseded by seme ulterior pro 
ceeding 10 I. A. 203 : 16 C. L. J. 437 i 

ref, [Jwala Prasad, J ) Upendka CHANDRA | 
SINGH t?. CHIODITTI 46 i. G. 562 ' 

stiing (m^hehalf of hhnself mid I 

others—Objection io, if maintainable. 

Where a deft, in a suit brought by the 
manager of the Court of \Vards knows that 
the manager is suing on behalf of the Ward as 
well as on behalf of other persons interested 
in the property in dispute, he cannot resist 
the suit on the ground that the Ward is not 
the sole owper of the property, (L inday, J. 0. 
35ashm:at Alii V. THE Special Manager 
Court op Wards. 5 0. L. J. 31 J ; 

55 i. C. 248 I 
1 

^Stranger to contract— Vendee directed j 

to pay off creditors of vendor out of purchase | 
money, right of creditors to sue. See (1916) ! 
Bid. Col. 1316, Dkaea Kathasha v Priya j 
KATH MALKI. 22 c. W. N 279= 

27 G. L. i 483= l 
36 L C. 792. j 

Stranger to contract— Right to take ! 

advantage of its terms. See Contract. ‘ 
3 Pat. h. 3, 394. j 

RIPARIAN OWNERS - Right of, rivet j 
Sowing through proprietary estate— Right to j ' 
the soil of the river bed (zd medium filii'inaquae 
See BENGAL HeGN XI OF 1825. J 

22 S. ®. N. 872, ( J 


i RiyfiR. 

j 

j boimded by river- Right to half the hed-^^Churs 
I J or mat ion* of Right of Govt to Uvy asseisment. 

I ^ In this country the teat as to whether a 
I river is navigable is whether it allows of the 
I passage of boats at all times of the year. 

I Although an esolusiva right of hahory in a 
■ non. navigable river does not of itself pass the 
I right to the soil in the bed of the river yet 
I when the terms of a grantare unknown or uncer- 
tain, it is a matter of importance in connec- 
tion with the question whether the person who 
has the exclusive right of fishery in the river ig 
entitled to the bed of the river. 

Chura formed in non-navigable rivers which 
form part of permanently settled estates are 
not resumable under the provisions of the 
0/1I2 I^iluvian Regulation XI 

Bafftre there can be a further assessment of 
Government revenue on churs formed in rivers 
there must be a “gain*’ from the public do- 
main. The mere fact that a portion of a 
perm^ently settled estate has become more 
valuable is no ground for alt^ing the assess- 
ment. The fact that no amount or only a, 
small amount in respect of a particular piece 
ox property entered into the calculation on the 
basis of which the Government revenue was 
permanently settled and that the property has 
since become of much greater value, is no 
ground for disturbing the Permanent Settle- 
ment of the Estate. 


BIFARIAS FROFRIETOS-Use of water for 
agricultural purposes— Right to and extent 
of— Rights acquired by riparian proprietor in 
respect of artificial stream connected with i 
natural stream — Nature of— Grant of right in j 
respect of such stream by one riparian 
proprietor to another riparian proprietor — 
Validity — Right to divert water outside 
tenement— Right to use of Water-Obstruction 
—Suit for removal of — Limitation Cause 
of action— Lim. Act Ss. 23 and 26— Applica- 
bility. See (1917) DIG COL, llSS ; MAHANTH 
Krishna Dayal. Gir v. Mu^ammat 
Bhawani Kueb. 3 Pat. L J. 51= 

3 Pat* L W. 5=43 1. C. 235 

RIPARIAN RIGHT— Extent of, in India— 
Person exercising riparian rights not liable to 
pay water cess to Govt. See Mad Ireign 
CE6S Act, S* I. 43 I. G. 113, 

— Grant of land bounded by a river— ! 

Right to half the soil of the bed of the river — 
Ad medium Slum aqujM. iS<?s BENGAL RBgn 
XI OP 1336. 22 C. W. N* 872. ' 

■'■■■* ^on-tiavigqbie river — Test of — Bed of 
' fikimaguae 

Iceto of Indid^Grant.of property r 


i ' common law of this country, the 

light to the soil of a ncuTiavigable river, when 
flowing within the estates of difierenfe proprie- 
tors, belongs to the riparian owners ad medium 
juum aguae. 

Where a property is bounded by a ro^ or 
a river the boundary, even if given as the road 
or the river, is the middle of the road or the 
river as the case may bo. Therefore, perma- 
nently-settled estates bounded by anon-navi- 
gable river include half of the bed of the 
river. 

The assessment of the Government revenue 
at the time of the Permanent Settlement on 
riparian mouzas was imposed not only on the 
mouzas but also on the adjoining half of the 
^ of a non-navigable river. (Fletcher and 
ii2€a(2 Ttl,) mAEABAJAE OP BURDWAN v SE- 
CRETARY OP State For India. 46 I. C. 305. 

RIVER— Public and navigable, ownership 
cf the bed and ownership of the banka— Sub- 
mersion Title to land submerged left bare— 
Fvidonce Admissibility — Survey niaps made 
before iSSS—Hakikat ohowhuddibandi (bound- 
■ ary) • papers. See (1917) Dig.. COL. US7 ; 
Habadas acearya Ceoudhury V. Secy. 
OF State for India. ' 

C1918) M. W. K. 23=2D Bqid. L. R 40= 
26 a U J/S90=A3 L C. 36J;{P. C.), 
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Navigable river— Test of in India — 

PSfSaagfi of boats at ali tiiQes of the year Sac 

Riparian Rights. $6 1, c. 305. 

Whether navigable, test of See 

Beng. RBg, XI OP 1825. 22 C. W. N. 872. 

Of non-navigabie, rivers— Right of 

grajitee of land on its sides to bed of river ad 
mediom Slum aquse — Onus on grantor to show 
that the grant did not cover the bad. See 

Grant, construction. 38 m. l. J. 159 
also 45 I. C. 3GS 


——Ownership, of — Exclusive right of 
fishery as evidence of title in the soil of— 
Riparian owners’ right to the middle of the 
stream. See BENG. REG. XI OP 1825. 

22 C. W H. 872 
RIWAJIAM— Entries in — Strong proof ofcus- 
tom, though unsupported by actual instance 
See CUSTOM, Proof OF. 45 I. G. 966. 

RYOTWARl ijAND — Occupancy right in — 
lands unoccupied— Govt ryotwari at one time 
— Acquisition of occupancy rights in, by culti- 
vating tenant— Evidence necessary to prove. 
See Landlord and tenant. 7 L. w. 194 
also 34 M L. J. 234. 
SALE OF GOODS— Contract c. i, f. — Goods 
in a German ship — Outbreak of war, while 
steamer was on voyage — Efiect of war on 
contract— Whether buyer bound to accept 
goods See {1917) DIG. COL. 1139 ; Thiruva- 
eangiah tj. Pania and Co. 

33 H, L J. 410=48 I. C. 673. 


SECOND appeal. 

In such a case, a special contract throwing 
: the risk on the buyer can ba inferred from the 
’ fact that the goods were to be purchased and 
1 shipped on account of the buyer, pursuant to 
I the principle embodied in 3. 222 of the 
( Contract Act 

i in the case of an ordinary o. i. f, contract 
between vendors and vendees the tender of the 
shipping documents including bills of lading 
which have been dissolved as contracts of 
affreightment is not such a tender as the 
vendees are bound to accept under the contraot 
and the goods are thrown on the vendor's 
1 hands. It makes no difierence in the appiica- 
j tion of this rule if the bills of lading were 
j endorsed over to the vendees before the out- 
I break of the war. ( TTuLh's, C.J. mid Smneer, J.) 
i a. ELLIOT & Co. n. ABDUL Sahib. 
j 41 Mad, 1C6C=S5 M, L. J. 184=8 L. W 565. ’ 


— By description— Implied warranty of 


•; ‘Cantract c. i. /. — PtircJuxse under 

in^nt to ccmmisstmi agent' purchase and 
ship goods m account mid risk of defendmit 
^Ouibrfak of tear while goods in tran- 
sit— BigH of Com^yiissicyn agmt . to recover 
under 0i6 contract— Bight of ve^idees under 
ordinary c. i.f. coniracta— Contract Act, S 222. 
Frindpalh duty to indemnify agent. 

Where goods are purchased from a commis- 
sion agent under a o. i . f contract, in the 
terms of the indents by which the commission 
agent was “to purchase for us (the principals), 
the undermentioned goods on our (the 
pmiOipaUs)'acoount and risk” it is opposed 
to the iaVof agency to throw upon the agent 
the risk of the outbreak of the war while the 
goods are in transit on board an enemy ship, 
dissolving the contract of afireightment be 
tween the shippOT and the shipowner and 
making it impossible for the commission agent 
to-do what a vendbr under an ordinary c. L f. 
eontraot, is bound to do namely to tender 
among the shipping documents bills of lading 
whioh are styi valid oostraets v 

, Where goods are purohased in this manner 
from a oommission agent under a c. i. f . con- 
tract, though the agent is - regarded for some 
purposes a prineipai and as any other 
vendor under a o. i. f . contiaoVye# the rela: 
lion orprinoipal and agent subs'istst Ir'eiandi 
L. R. 6 H. L. 876 foil. 


merchantable quality— Inspection of goods 
before purchase— Effect— English and Indian 
Law. See CONTRACT ACT. B 113 

38 M. L. J. ISO. 

SANCTION TO PROSECCTE - Petition for 
— Evidence — Deposition of respondent not 
recorded in conformity with provisions of 0. 
IS, R. 5 of Civil Procedure Code— Admis- 
sibility See C. P C. 0. 18, R. 6. 7 L, W. 438, 

SEARCH — Possession of unlicensed arms— 
Sub-Inspector in charge of reporting station— 
without warrant from magistrate-legality. See 
ARMS Act, S 30. le A. L. J. 721. 

SECOND APPEAL —Custom — ^‘Ueage having 
the force of law’* - Findings of fact — Inter- . 
ference with on second appeal when justifiable. 
See C. P CODE, 3. ICO. 41 M ad. 374 (F. B.) 


-Error of law— Disposal of case by 

lower appellate court on new point raised by 
itself for the first time and reguiring evidence, 

A Judge who disposes of a suit on a point 
taken by himself on appeal without afiording 
the parties an opportunity of proving what is 
necessary to meet the point, commits an error 
of law. 17 Mad. 110 foU. (Maum Kin, J.\ 
Bichay SUKUL V. behaei sueul. 

11 Bur. L. T. 1=43 I 0. 48S. 


Error of law — Mieconatruction of 
documents — Interference. (Ayli^ig and 
PhiUipd, JJ.) KEISBNASWAMI IYBNGAB v 
SUBRAMANIA GANAPATHIGAL. ' 

35 M. L. J, 304=23 M. L. T. 85={lSlSi 
M. W ,N 231=7 L. W. 210=44 1. cl 523. 

“Error of iaw^Omissioh to keep in 
view legal principles in coming to conclusion 
on facts— Interierence by High Court* [Ay ling 
and Phillips^ JJ,} KRISENASWAAn XYBNQAR 
V. SUBSAMANIA GANAPATEIGAL. 

36 M. L J. 304=23 M; L. &6=*(1918} 

H. .Sj 28J,=7 Xi. ly , i, q, 535, 
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— ^rror cf law^Omissio^i to cotmneni on 

evidence, if 

The mere facfe that a court has not made 
any observation on a particular piece of evi- 
ddnoe is not enough to show that the Court 
wholly ignored it and cannot form a ground of ' 
second appeal. {K^ioXy J.) 8HY4M EjAIi v. Ram 
CHABAN. 43 L C. 52S. 

— JSuidence — False case set up hy hath 
partits — Duty oj Righ Court to decide on evi- 

denes. 

Where according to the finding of the first 
Appellate Court both the plaiutifi and the 
defendant have set up a false case, the way in 
which the High Court ought to deal with the 
jnatter in second appeal is to decide the case 
upon the facte which have been found by the 
lower Appellate Court irrespective of the 
original cases respectively made by the parties 
in their pleadings {Sandersoyh^ G. and N. 
B. Chaiterjee, J) HakSHANkab OJEA v. 
GOUEI SHANK AE. 22 C. W N, 149= 

45 I. C. 7S5 

I. <‘^JSi}idence^Weig'ht to hs attached to — 
Not a question of law. 

The weight to be attached to a statement in 
ft rent receipt or any other document is a 
matter within the .cognisance of the Court of 
first appeal, with which the High Court in 
second appeal is not entitled to interfere. 
{Fletcher and Panton, JJ.) SATISH Ohandba 
I tHSTAFI t?. ABDUL. MAJID MUHAMMAD 

47 I. C. 780* 

— oj j act— Failure to consider 
ihs snfire evidence— FJJect oj. 

A finding of fact can be questioned in second 
appeal, if it is found that the Lower Appellate 
Court failed to consider the entire evidence on 
the record relating to that fact. {Lindsay J, C) 
SESODABSBAN IjAL"I7. ASSESAR SIKGH. 

5 0 L. J 179=461, C. 53. 

-——-Finding of fact— Finding ag to “time 
requisite for obtaining copies” under S. 12 of 
limitation Act. See LiM. AOT, 8. 12- 

loop. R 1918. 

——Finding of fact— Finding as to 
whether particular business is or is not an 
actionable nuisance— -Interference in decond 
Appeal. Nuisance. 7L, W. 506, 

#> M~ •• ^ Finding of foot— Findings based on 
surmise and not on evidence. 

In fieoiding lheiiuestion of succession to an 
oDonpancy holding . under S* 69 of the Punjab 
Xemmey Act cd^^ not* be allowed 

.to take tim place, of i 

Where, .ther^cs:^, in is suit , in which the 
' flfis, claim to succ^ to an occupancy holding 
I nh the ground that they . ars the collaterale cf 

fact ^ 


lOM 

SECOND KttS&L. 

arrifed at by the Lower Appellate Court are 
baaed on conjectures, they are not judicial 
findings and cannot be accepted as final in 
second appeal. (Shah Dm, J'.) SULTAN 
AHAMAD V PALA. 102 P. W- R. 1918-= 

45 I. 0. 800. 

— — .. - Finding of fact— Interference with, 
Principles, (Ghevis, J.) GAnGA Ram tJ 
Dewa Singh. 58 P. L. R. 1918. 

=92 P. W. R. 1918=47 I. C, 89. 

— -Findv^ig of jaci—No power to g^ie3tion 

record ef rigMs— Entry in — ■ Evidence to rebut 
presumption oj correction of* 

Where the Lower Appellate Court, though in 
a somewhat summary judgment came to the 
conclusion that the evidence was not sufficient 
to rebut the presumption of correctness of 
the entries in a record of rights Jield, that the 
conclusion was one within the exclusive com- 
petence of a final Court of fact and that the 
High Court having only a limited jurisdiction 
in second appeal, could not review that find- 
ing of fact. [Fletcher and Richardson, JJ.) 
Gour Chandra Chuckebbutty v. Biebn- 

DEA KISHOEE MANIKYA 

22C. W. N 449=451. C. 65. 

— Finding oj jact^ Question oj inten- 
tion. 

^ The question with what intention a person 
did a certain act can hardly be said to be any 
thing but a question of fact. The question 
must be examined with reference to the sub* 
sequent acts of the person alleged to have a 
certain intention, (Roe and Imam, JJ.) RaG- 
hubir Prasad v. Misri Kahab. 

45 I C. 303. 

— I Findi^ig of fact'— Status of iedant— 

Mistake as to tM area cj tenancy— Correction 
in second appeal. 

A finding as to the status of a tenant arrived 
at by the Court of first appeal . is a finding 
of fact, with which the High Court in second 
appeal ought not to interfere except on the 
ground of some cleat mistake of law, 

A mistake as to the area of the tenancy can 
hardly be described as a mistake of law, even 
where the finding regarding * the status of the 
tenant is based to Bome extent upon the 
mistake as to the area. {Richardson and 
Walmsely, JJ.) DAEPANABAIN BabkAB v. 
GIBISH CHANDRA DAS. 46 L 0. 351. 

— Grounds — Custom— Question *>& to 

when ft ground of seconds appeal See 0. P. C. 
S. lOO(a) 23M.L, T. 44(F.B4 

""—^Grounds for— Decision on surniiae* 

md-conjedures^ ' . ^ . 

It is open in second appeal to attack 
decision based not on evidence but on surmiae 
and conjectures. ' {Richardson a^ 
JJ.)DnBVPADv.RMix. 

/ ^ 32 U. Bate27 C. Li J; ^3= 
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S^OHD iPPE&L. 

Grounds for^^Def active judgment m 

appaal-^Interference, 

In a suit for confirmation of possassion on 
declaration of title the Court of First Instance 
want both into the questions of possession 
and title, but the Lower Appellate Court dis- 
misaed the appeal without considering the 
queition of possession, on the ground that 
piff’s title was not proyed. 

3eld^ that the appellate judgment could not 
stand as it was founded on a very partial view 
of the case without really going into the ques- 
tion either of possession or of title {Fletcher 
eknd Smiiher, JJJ) Ram N ATE Ojah v Nata- 

Bab Haiti. 461. c. 328, 

■; — Grounds Jor — defective judgment — 
PresizmpiioKB csnd suspieimst not a ground for 
dedisicfn^ 

JL judgment based on mere conjectures and 
presumptions is liable to be set aside in second 

appeal. 

Where on the death of an occupancy tenant 
his collaterals claim to succeed to the tenancy, 
tha onus lies on them to establish affirma- 
tively that the common ancestor occupied the 
land. In such a case conjecture cannot be 
accepted as a substitute for the proof. {Shadi 
Lalf J.) Bhagwan Das v. Seamsher Singh. 
38 P. L. K. 1918=55 P. W R. 1918^ 
iil.G. 433 

'■^•Grounds for— Omission to consider 
piece of evidence by lower Appellate court— No 
around for interference. See (1917) DIG. COL. 
549; BA8IBUL HUQ t3. MUHAMMAD AJIMUD 
DIN. 3 Pat. I*. W. 213=43 I. C. 867. 

———Interference in-Lower Appellate Court 
reversing decision of trial Judge on a case not 
set out in the plaint nor in the grounds of 
appeal to the Lower Appellate 'Court— Impro- 
per procedure See PLEADINGS. 48 I. C. 29 

——— Interference with findings of fact — 
Railway Company— Suit for damages for loss 
of goods carried under Risk note B^-Pinding 
as to wilful negligence— Interference in Second 
Appeal— Practice. See Railway Company 
4 Pat. Ii. W. 369* 

’ " Maintainability of — Appellate decree 

passed without jurisdiction— S^nd appeal 
maintainable. See C. P. Code, S. 180; 
SUB-SHC. a) 27 0, L J.iia. 

— — :~-'Maintainability— Occupancy holding 
— Transfer of— Registration fee for— Suit for 
recovery, See Obisba Tenancy Act, ss. 31, 
SfiO- 3 Put. L. J. 367, 

' ' ' Muinfaht^hilUp of^Order dismissi^ig 
cjewo. of cross objecUons--^B 6 visio 9 ^, 

Deft, appealed to the Db. Court from the 
d^ree of the first Court hut the app^l was 
d^misfied bn the grcgmd that it had not been 
try ddt. nor by iay one duly Authoriaed 


I SECOND APPEAL. 

I 

i by him. Plff. also appealed to tha Dt. Court 
I against the sane decree and deft, filed cross- 
objections on practioally the same grounds 
taken in the abortive appeal referred to above. 

Tha Dt. Judge re jecbed the memo of objao- 
I tions holding that the deft, was not entitled to 
re-open the matter which was the subject of 
the dismissed appeal. 

Held, that no second appeal lay from the 
order dismissing deft*s croBs-objections but 
that the cTosa.objections having bean dismiB- 
Md on erroneous ground, there was a case for 
interference in revision. {Broadway^ J.) ALLA 
Baksh V, nur baksh 

20 P. R 1918=44 1. C. 812 

; — New issue — Bstrial, not to he allowed. 

It is not open to the plfis- to ask in second 
appeal for a retrial on an issue of fact which had 
not been raised or coneidered in the Courts 
below. {Fletcher mhd Newbould, JJ.) HALO- 
DHAR Halo v. kali Pbosanna basu Roy. 

43 I. G. 18. 

New point of law involving questions 

of fact, not to be allowed, See (1917) DIG, 
Col. 1148 ; jadAb Chandra Mullik v. 
HANIK SAEKAE. 22 C. W. N. 186= 

44 I- C. 91. 

New point of law— Investigation of 

facts essential for decision of. See (1917) DIG, 
Col 1148 ; basibul HUQ V. Muhammad 
Ajimuddin. 3 Pat. L. w, 213=43 1. C. 887. 

New point of Law involving questions 

of fact not to be allowed. See. (1917 DIG. 
GOL. 1148 ; JadaB ChaNDRA MULLICK v. 
MANIK Saekab. 22 C. W. N. 166=44 I.C. 91. 

— New points wlun allowed to be raised. 

A new point of law, as to the invalidity of 
a condition attached to a mortgage by condi* 
tional sale, can be raised in second appeal, if 
it Ss patent on the record. {Shadi Lai, J,] 
ALLAH Din V. Fateh Din. 

31 P. R, 1918=27 P. L. R. 1918=84 P. W R. 

1918=45 1. 0. 101. 

■ — “Question of fact— Custom not estab- 
lished by evidence. See (1917) DIG. COL* 
■1148 ; Kailabh Chandra dutta v. Padma- 
KISEOBB Roy. 45 Cal. 288=21 C. W. N 972 
=26 C, L. J, 613=41 1. C. 969. 

Question of fact— Meaning of a dis- 
puted word, question of fact and not of law, 
[Drake Brockman, J. '0.) MADHO Eao '0 
Govindbhat. 46 I. c. 794.' 

— ^ — Question of law-^-Benami — Fraud- 

Mired question of feet and law— Interference 
in second appeal. See (1917) Dig. QoL. 1149 
Janki bai V. Najae alikhan, ■ ;* 

3 Pat, L. ®. 339=43 I* C. 49 

— HJwesfion of i?a?c— Constructim of 
documents, f 
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A gusfltion regarding the construction of 
Si document is a question of law justifying a 
eeoond appeal. (Broadway, J.) MANG-IA 
KAM v . GANESH dab. 161 P. W. R. 1918= 

i7 L C. 351. 

- — Question oj law— Decision in ignorance 

of admissions by pleader — Eeversal of rema'nd. 

Where the lower appellate court does not 
appreciate or realise the legal effect of the 
admission by the pleader, of a party and decides 
the case against a party, the case must be 
remanded to that Court in order that the 
appeal thereto might be re-beard, on the 
footing that the admission in question was in 
fact made in the Trial Court. {Richardson 
andBeachcroft JJ.) JahAdali v. Ajimon. 
NESSA BIBI. iil. C. 18. 

— — Question of law — Findings of fact — 

Disiinction between— No jurisdiction to ‘ High 
Court to interfere with findings of fact—C. P. 
Code S. 100. 

Questions of law and of fact are sometimes 
difidcult to disentangle. The proper legal effect 
; of a proved fact is essentially a question of law 
BO al^ is the question of admissibilty of 
evidence and the question of whether any 
evidence has been offered on one side or the 
other; but the question whether the fact has 
been proved, when evidence for and against has 
been properly admitted is necessarily a pure 
question of fact. The High Court has no juris- 
diction in second appe^il to set asi de the decree 
of the Lower Appellate Court on the ground 
that it had applied the wrong standard of 
meftsurement to land of which the rent was 
in, queston. (Lord Buckmaster.) N A F A e 
. CHAHBBA FAX# ZJ. SHUEUR. 46 I.A. 183.(P.C ) 

^ of law— Finding of fact— 

Evidincd not considered — Question of fact 
■ migM be ccnsidBred, 

The tHi^h Court is competent to determine 
a point of fact in second appeal if it appears 
from the judgment of the lower appellate court 
that it failed to consider all the evidence on 
the record relating to that point. {Lindsay J. 
0) KUNJ BEHAEI FKASAB V, BASDEO 
PRASAD. 6 0. L. J. 46fc:47 L C. 960. 

— Qitesiicn of law — Inference from 

matters not evidence in the caso^Finding mi 
goad in law* 

Where in a suit on a mortgage instituted on 
the Jast day of limitation, there was' no actual 
evidence of discharge total or partial, but the 
i3otirts, below inferred that the bond should 
haveb^ discharged on account of the fact 
that the euit was delayed till the last day for 
Umitatibn, inferAnoe in question was 

not drawn from anyvevidenoe and thedrawing- 
of jueh ihferqnuo fmm mattora not in evidence 
b$f6i^ the Court 'was at^ ej^ law. [Beamm 

iL^mcukm v. Lalohakd 
43 Bum 



SETTLEMEKT, 

—Question of law — ^iore than one pos^ 

sible inference from facts— Decision of lower 
court drawing one inference — No intarferenoa 
in second appeal. (Drake Brockman^ J. C ) 
Madeo Rao V. Govindbhat. 46 I. C. 794. 

«... .... ..I Question of Limitation — Mixed ques- 
tion of Lam and fact — Not to he raised for the 
first time. 

If there is any question of fact to be 
investigated requiring a fresh decision upon 
an issue not pressed before the courts below, 
tbe High Court will not allow a question of 
limitation to be raised in second appeal But 
where on the face of the record the question 
arises it may be raised in second appeal [Roe 
and Jwala Prasad, JJ.) Laceman Singh v* 
Dibjan ALI. 4 Pat L W. 136. 

=43 I. C. 968. 

~ ■■■■ " " ■» Record of rights — Entry in — Value to 
be attached to — Nob a question ^f law. See 
RECORD OF Rights. 22 C. w N, 449= 

46 I. C. 68, 

Remand — Admission of Record of 

Eights, not, in existence at the time of trial. 
See (1917) DIG, COD 1150; IHTIAZ HUSSAIN 
KHAN V. Bengali nonia 

2 Pat. L. J. 564= 43 I. C.750. 

—— Remand— Mortgage— Attestation not 
properly proved— Remand for fresh evidence, 
not proper. See 0. P CODE 0. 11 R. 26- 

16 A. Ii. J. 109 (P. C). 

Remand in suit under Rent Act— 

Agra Tenancy Act — Maintainability. See 
AGRA Ten. act, S. 193, 16 A. L. J. 711. 

—Suit of Small Cause Nature — What is 
— Suit one of small cause nature at the time of 
institution— Suit ceasing to be of Small cause 
nature at time of filing of second appeal by 
reason of amendment of Small Cause Courts 
Act— In the interval— Effect. See C. P. C S. 
102. 23M. L. T. aS3. 

Thunduwaram— Suit for— Claim less 

than Rs. 500 — Second appeal. . See C. P. C, S, 
102. 23 M. L. T, 44 (P. B). 

SECURITY BOKD ^ Forfeiture — Condition 
of. See Or. P, C, s. 611. 

8 P. W. R. Or. 1918. 

SERVICE TERURE — Alienability and 
liability of lands held on, for debts of holder. 
See Land Tenure. 41 Mad. 793= 

_ ^ ^ ^ ^ 34M. L. J. sea. 

“Bight of occupancy in— Surr^der of 

tenure— Rights of .Zemindar See LAND 

Tenure. ^ I. 0 341* ; 

SETTLEMEMT — Of Village with Talukdai*^ 
0^11^ -lands rent frebth iseySr^ hoJdSrs^ 
FaRtifs:- of,th« . pay ' 
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SHAMILIT, 


SOUTH CiN&RA. 


Attachment by GoTernment of Tillage for non* 
payment — Right to recover proportional j 
assessment from holder of rent free lands. See 1 
BOMBAY Land EEVHNUE code SS, 160. i 

20 Bom. L. R. 748, | 

SHAHIL&T — Abadi — EncToacJiment on-Tuit 
/or r£mov<il^ Special damage— E roof o/— 
Nec&seity, 

Where one of the village proprietors sues 
certain of the proprietors for the removal of | 
certain bnildingB which had lessened the area > 
of the village sath or narrowed the entrance to ! 
it, and the trespassers had not taken more 1 
than the share which would fall to them on ■ 
partition, the plfi. cannot succeed in hie i 
action without proof of special damage. {Shah 
DinandCluvis, JJ.) Lekhu v. Hanwanta, 
114 P. R. 1918=176 P-W R. 1918=431 C. 418. 

— Right to-smt for declaration — 

■shamilat deh tQQOtded as Shamilat taraf — Ac- 
QZiisition by Govt, — Appropriation of compensa- 
tion jmney — Cause of actim. 

Piff sued for a declaration that they were the 
owners of a certain share of the village shami- 
lat land. The suit land was entered as shami- 
latdeh in the settlements of 1856, 1863, 1891 
and 1892. But in 1893 the land was shown 
as shamilat of taraf Bedi — one of the 3 tarafs 
in the village, the plfi's tarajd being known as 
tarai of the Bedi defts., by an admission made 
by plSs. or their anoesters in that year. 

. 'Portions of the land having been acquired by 
the Government in 1906 and again in 1911 
compensation money vraa taken by the Bedis ; 
on the last occasion: 

HeZff, that the old entries being all in plfE’s 
favour the admission of bedia meant nothing 
more than that the Bedis should continue to 
manage the land taking whatever income might 
accrue and incurring whatever expense might I 
occur and that the action of the Bedis in 1911 
in Caking all the'" compensation money was 
fresh invasion of the plSs. rights and the suit 
was, therefore, within time. iChevis and Shadi 
■ hta dJ) Habnam Singh n. Makhan Singh. 

43 P. W R. 1918= 
21 P. L. R. 1918^14 I. G, 31. 

BH&RES — Transfer by person in possession — 

. Possession obtained fraudulently “—Transferee 
hmmfide purchaser for value — Negotiability by 
custom — Share certificate with negotiable 
trEmsfers — Negotiability by "Estoppel.” See f 

CONTBACTACI?, 3. 108. 22 C. W. R. 1036 | 

— ^ Transfer — Transfer in poasession 

only for'.partioular purpose— Bona fide trana 
fer for value — Rights of— Share certificate j 
' with; blank transfer deeds — Negotiabrlity— 
U^age. CONTBACT ACT, S. 108. - 

22C.W. N.1043 

— --*----<3o-ownerahip in— -Freight, .and Other 
Oamings-rrBelation.of that partners. See \ 

PAltTNEBSHlP. 3S H L, J. 87, I 


SIND COURTS ACT (XII of 1868) S. 16— 

Pleader — 'Misbehaviour' — Miscofiduct not 
cminected with tJie professiofi— Jurisdiction of 
Court, 

^ The jurisdiction of the Judicial Commis- 
sioner under S. 16 of‘ the Sind Courts Act 
extends not only to professional misbehaviour; 
but while the jurisdiction is unlimited, the 
court is reluctant to take cognizance of mis* 
conduct not connected with the office o£ 
pleader unless it is morally disgraceful or 
shows that the individual is not a proper 
person to hold that office {Pratt, J. C, Crouch 
O'nd Hayward, A. J. O.) In re A Pleade. 

11 S. L. R. 81=44 I. C. 338. 

SMALL CAUSE COURT — What is a, within 
meaning of S/2i (4) of G. P. C. See C. P. G. S. 
21 (4). 27 C L. J. 461. 

SONTHAL PEROANAS REGULATION {ill 

OF 1872) S. 5— Property situated in Sonthal 
Perganas — Suit for possession of — Jurisdio 
tion. 

Under S,. 5 of the Sonthal Perganas 
Regulation of 1872 as it stood in 1907, no suit 
could lie in any Court established under the 
Bengal, North Western Provinces and Assam 
Civil Courts Act in regard to any land or any 
interest in or arising out of any land in the 
Sonthal Pergannas, so long as the land had 
not been settled and the settlement declared 
by a notification in the Calcutta Gazette to 
have been completed and concluded. {Chapman 
a7id ACkinson, JJ.) SaedEO NARAIN DeO v, 
KUSUM EUMABI. 46 I. C. 929. 

— S. 6 — EJfect— Interest— ‘Which maybe 

decree d. 

S. 6 is a bar to a decree for interest upon 
interest. Interest subsequent to the decree 
must be limited to interest upon the principal 
advanced and the costs of the suit. Under that 
section the total interest decreed qu any debt 
or loan should not in any case exceed the 
principal. {Roe, and Coutts, JJ,) RANI 
EESHOBATI KUMABI V Kumab Satya NIB- 
ANJAN. (1918) Pat. 306=47 I. C. 179. 

SOUTH CANARA — Kumaki land— Rights of 
neighbouring warndat and oj Government in 
respect of mortgage with possession by 
wargdar of warg land and Icumdki land 
attached to it— Subsequent classification of 
humdki land as p?,ramhok6 and ass-ignmentto' 
wargdar^Tfiorigagor — -Effed on rights— tvarg^ 
mortgagor and mortgagee— Efectment swii by 
wavgdar — mortgagee m respect of humcM 
land—Mainiainabiliiy—T, P. Act, Sb. 4E md 
'lOt Trusts, Act 8. 90 — ApplicahUity : 

A warg land and a kumaki land attached to 
it were mortgaged with possession in 1890 by 
plaintifi’s predecessor in interest' to daft's, 
predecessor and were in the possessiOn^of the 
mortgagees, including the deft, till 1914. In 
the meantime, however, fee kumaki land was 
by the Government deolarad tn be waste 
poramboke and granted to pifi. nn dharkhaat 
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in 1911* In s suit in ei^ctment instituted 
in iSli bj plfi. ttguinst deft, in respect of tlie 
kumaki land only J^.ld that the suit landbeing 
knmaki land, the GoYernment "was entitled 
to ignore the mortgage thereof by the wardgar 
and to grant it to whomsoever it pleased, and 
that the plff, as such grantee, acquired a title 
to it as owner against the deft ; and the deft* 
was not entitled to rely upon the right of 
posseBsion granted byplfi’s. predecessor {under 
the mortgage.) 

Held, further (1) that S. 43 of the T* P. Aot 
was inapplicable to the cause because there 
was no proof of any erroneous representation 
by the mortgagor at the time of the mortgage 
or of the mortgagee having acted on any such 
representation to their prejudice. 

(2) that the suit land could not, by reason of 
the rights of the Government over it andof 
those acquired by plff. under the dharkhaat 
grant thereof in his favour, he treated aa an 
aooeasion to the mortgaged property under S. 
70 of the T. P. Act. 

(3) that S. 90 of the Trasts Aot had also no 
application to the case because the grant of the 
suit land was obtained by the mortgagor and 
not by the mortgagee and there was nothing to 
show that the plff. obtained the grant as repre- 
senting all persons interested in the mortgaged 
propcity. {Oldfield md Sadasiva Iyer, JJ.) 
KODI SANKAfiA BHATTA v KOIDIN^ 

35 M. L J. 420=^8 h. W- ICO. 

specific performance — io 

mortgage'^Part of eotisideration paid. 
Specific performance if enforceable on payment ' 
of halonae — Deed'-Construction — dgreement to 
tease or morigage^Begisiraiion’^Begistraiio^i 
Act s. 17, cl 2(F), 

' i:j A document to which the plff and the 1st 
deft were parties, provided, that the 1st deft, 
was to execute in favour of the plff* a swami- 
bho^m for £D years from 1st May 1915 on 
receiving from him Rs* 5,000, that the entire 
amount including the interest thereon should 
be realised by enjoyment of the swamibhogam 
and that the plff. should pay the first deft. 
100 kalams of paddy* 00 in cash and 
300 bundles of straw every year and at the 
expiry of 20 years deliver the land to the 
1st deft. Th# document also stipulated that 
if there was a delay in payment, the sum of 
Be. 750 was to be added to the amount and 
plff was to supply labour of 50 workman every 
year, and that if Es 6,000 were paid at the end 
of 3 years the plff should receive it and give 
op pOBsession of the properties and the 
swatnibhogam would bo cancelled, The ques- 
tion was /Aether the deed waa.an agreanaent 
to grant a menage or lease. 3eld that it was 
^ an agreemenit to execute a mortgage and as 
luoh did not require regifetratimi. 

‘ ^er Abditr Mahim, exact nature of a 

transaction must'be foun^ with refecauee to 
\ intention of the :l par^, that intention 
: ; has fe-i# ■freai the' internal ] 


SPECIFIC PfiRFORMlNCfi. 

evidence fumiibed by the dooumeat itself with 
such light as may be derived from the sat 
rounding eircumsfcancea. The essintifil tsit to 
be afjpliad to such casei is whether by the 
transaction in question the debt was secured 
or satisfied. If the former, it would be a 
mortgage otherwise & lease. 

Per Seshagiri Aiyar J — Even if the docu- 
ment be regarded as a combination of an 
agreement to mortgage and an agreement to 
lease does not require registration. At best, it 
is only an agreement to execute an anomalous 
mortgage. 

Where » person had advaneed part of the 
consideration agreed upon for executing a 
mortgage and sued for specific performance 
on payment of the balance. Held that no 
specific performance should be decreed and 
that the lender was only entitled to damages 
for breach of contract* If the borrower waa 
ready to pay off the Eidyanoe at once. If not 
speciflo performance - should be decreed o* 
payment of tbs balance. English and Indiaa 
Law discussed. {Abdur Eahim and SesTiogm 
Aiyar J/.) MEENAKSHI SUNDABAM MUBA- 
LIAR V, RaTHNABAMI PILLAI 

a Mad. 959=38 M L. J. 189=8 L.W 438^ 

24 M* L. T. 315= (1913) M. W. H. 811. 

“Contract embodied in a document — 
Document set aside by court — Speoifie perfor* 
manoe on the strength of verbal agreement not 
maintainable. See Sp. RBL. Aot, S. 91. 

14 I 0.225* 

■ — *— Discretion of court— Delay in insti- 
tution of suit— Alternative claim for damages 
— Not a proper ground forrefuaing relief. See 
8P. Rel. aot, S. 23. I Pat. L. W. 192. 

Minor— Coniraei for sale ^uof- 

dian — Specific performance^ when deere^* 

S^ifio performance of a contract of sale of 
a minor^s property made by his guardian, 
should not be decreed against the minor 
unless the Court is quite certain that the 
agreement was for the benefit of the minor and 
that it should be for his benefit that it should 
be enforced (Batten, A, P. C.) PUBANLAL 
V. YHNKATBAO QUJAB. 48 I. C. 192* 

-—Minor— Contract for sale in favour 

of— Not speoifiesHv enforceable for want of 
mutuality. See Misor. 441. C. 154. 

'■ — Minor— Contract fos sale of minor’s 
property by guardian with sanction of court— 
Specific performance enforoeabte. See Gtjar- 

DUNS AND Wards act, Ss, 29 and si., 

2ac. W.».A77, 

— — Mortgage— Agreement to execute — 
Remedy in damages, See BP* BEL. ACT 8. 2l 
(A). »5M.D.d.i89* 

wff far of « oMstraef |ha^ ’ ^ 

pjiei^ lies for Spdeific ; 
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SPECIFIC PEBFOHMANCE. | SPECIFIC BEEIEP ACT, 3 9, 


Vendor of Land agamst the vend-ee — Whether 
a Court of Small Causes has jurisdiction 
cnus. I 

Ordinarily a suit will not lie for Specific | 
performance of a Contract to pay money. But | 
the case of a vendor is an exception to that | 
rule and the Court will grant the vendor j 
Specific performance ct the Contract against j 
thef^^urchasar, * 

The nature of the averments and the form j 
of the decree in such a case pointed out. 

It would none the less be a suit for j 
Specific performance and not a suit for money ' 
as damages if the contract between the parties ] 
stipulated for payment by the vendee firsE and | 
execution of the conveyance by the vendor i 
afterwards. {Wallis, G. J. and Seshogiri Aiyor, 
J.) E ASHY A KabLU NAIDU u. ANDALAM- 
MAL. 36 M. L. J 89=9 L W. 19:= 

(1918) M. W. N. 896. 

Suit for — Parlies — Purchaser claim- 
ing under anterior agreement — h'fo'per party. 

fn a suit to enforce specific performance 
of a contract for sale of land by the execution 
of a registered eoneyance, any person in 
possesBicn of land claiming under an anterior 
agreement of sale is a proper party to the suit 
and the decree should be against both of them. 
{Mookerjeo cud Beockcroft, JJ.) NASIRUDHIN 
MIPDAt V. SIDKCO KIA. 

27 C. L. J. 538=44 I. 0. 361 

— -Suit for recovery of consideration of , 
usufructuary mortgage — Spit for specific j 
performance. See Peov. S. C. C. ACT, SCH ! 
11, ART. 15. 34 M. L. J. 342. 

Vendor and purchaser— Suit for execu^ ! 

t ion of conveyance and registration— Maintain- ■ 
ability o f —Alternative prayer for possession— 
Subsequent vendee, if a nectssary party. 

Plfi sued for possession of land on declaration 
of title with an alternative prayer tor specific 
performance of a contract of sale. He im- 
pleaded the original owners of the property as 
well a subsequent vendee of the same. 

Held that the plfi. could not compel registra- 
tion of the sale deed witnout following the 
procedure prescribed by S. 77 of the Kegn, Act. 
The execution of the conveyance^ not followed 
by registration, ooUld not be regarded as fulfil- 
ment of the contract. The plfi. was therefore 
entit^d to proceed against his venders to com- 
pel them to fulfil the contract. 

The subsequent vendee from the owners of 
the property was also a proper and necessary 
party. {Mookerjee and Beacharofi^ JJ.) NA8I- 
BUDDIN MIDBA BIFEA DAS. 

27 O. Ii. J. 638= 441.0. 361. 

BBECIFIG relief AtX (I OF 1877) 3. 9- 

Applicability — Dispossession^hy 07ie co-owner— 
Decr£6 Jor joint possession. , 

S. 9 of Ihe . Specific Belief Act applies to 
cases where a oo-owner in possession of proper- 
ty jointly with other co-owner ie dispossessed 

6 ^ 


by the latter. {Batten. A.J.C.) GBOOTIv. 
^jITKU. 44 L C. 537. 

— — "S. 9 — Decree under — Execution 

proceedingS'^Order not appealable. See ^1917) 
DIG. Coii. 1153 ; KANAI LaL GEOSS v. 
Jathidba Nath Ceandba. 45 Cal. 519= 

26 C. L. J. 325=42 I. G. 711- 

g ^.--Exclusive possession— Pyhsical 

possession — Possession of Thakur Bari of a 
temple, nature of. 

Where plfi. . appointed the pujarl of a 
Thakur Bari, defrayed the expenses of worship 
repaired the building and bad the key by which 
I the door of the Thakurghar was opened. 

Held, that the possession of the^piff. was 
such physical possession as to attract the 
operation of 3. 9 of the 3p Hel. Act, notwith- 
standing that the Thakur Bari, as a 
residence of a deity was open to the public. 
{Teu7wn and Newhc%Lld, JJ.) Naeei^DBA 
Nath Lahibi v. chaed Ghandra bose:. 

44 I. a 497. 

S. B—Suit for recovery of possessio^i of 

Imul a7id crops — Decree — Bemoval of crops 
before execuiion — Subsequent suit for da^nages 
for crops — Issue as to' title, if need he tried. ‘ 

Blfi obtained a decree in a suit under S. 9 
of the Specific Relief Act for possession of 
certain lands with the standing crops. In 
executing his decree he could not get the crops 
which had been removed in the meantime. 
The plfi. brought a suit for recovery of the 
price of the crops. The defts. denied his title 
to the land Held, that the defts. could not by 
cutting and removing the crops annul the 
efiect of the possessory decree, and that they 
were liable <Richards, C-. J and Tudball J.) 
munna Singh v. ausan Singh. 

16 A. L. J. 924=48 1. C. 422. 

— ■ — ' — S 9 — Suit under maintainability 
of Cr. P. Code, S. 145 (4) — Order of attach- 
ment wider, effect of. 

Where prior to the institution of a suit 
under 3. 9 of the Sp. Hel Act, it was found 
that in proceedings under B. 14c of the Cc. P. 
Code, the properties were attached and an 
order had been made adverse to the plfi. held 
that the suit was not maintainable. 

Hilda, J — But for an intervening attach- 
ment under S. 14o (4) of the Cr. P. Code, a 
mere order under S. 14, is nut sufficient to 
deprive the plfi. of hisnght to relief in a suit 
under 3. 9 of the Spec. Rel. Act {'Meunon and 
Buda, JJ.) AzmiJDDiN Ahmed v alaud- 
DIN. 22 C. W N. 931=43 1 Ch 153. 

S. 9 —Suit under— Questmi of mesTie 

profits not io be decided. 

The right to possess immoveable property 
and the right to enjoy , the profits thereof, are 
distinct causes of action. A person who has 
been dispossessed of immoveable property, is 
i entitled to aue for possessiomundar S. 9 of the 
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Specific Eeiiei Act and to le^ve the question 
cf mesne pronis for another suit in which the 
title to tie pi’operty can be' gone into, [Pri- 
dea2cx, 0 A. J C,) JaNABDRAN Gaj^ESH t\ 
RAIIACHAXDBA 46 L C. 886. 

“ — * Ss. 14 and 27 (c)-^ontract for sale 

of property by one. member of a joint Hindu 
family — Specific performance, if can be 
decreed. See (1917) Difir. CoL. 1168; Shama 
Char AN Kotal v. Kumed Dasi, 

27 C. L. J. 611=42 1. C. 378. 

S. i5--Specific performance— Eight to 

— Discretionary relief— Completion of sale — 
Effect of, 

A right to specific performance is in the 
discretion of the Court and can only be 
claimed subject to the condition laid down in 
S. 15 of the specific Belief Act. But after the 
parties have performed the contract by execut- 
ing a sale-deed and delivering possession, the 
rights of the parties are no longer governed by 
the Specific Belief Act but by the 1'. P, Act. 
{Mittray A. J, C.) SALIGBAM BADASHE 
PaNDB V. NaeaIN. 48 I C. 669. 

* — ^ S. 2i— Agreement to arbitrate— Suit 

when demand a^nd ref usal not proved^ if by 
itself a refusal to arbitrate— Implied refusal. 

Where two days after concluding an agree- 
ment to refer their disputes to arbitration, one 
of the parties instituted a suit and it was 
urged in defence that the suit was barred by 
S. 21 of the Specific Belief Act, but there was 
no allegation in the written statement that 
the plfi, refused to perform the contract to 
refer the arbitration nor was any evidence 
§iven to prove such a refusal. — 

Held Per. B1.etckery /.—That the filing of 
the suit was not a “refusaP* within the mean 
■ ing ofS. 21 of the Specific Belief Act. 

Pec Shdms'id Huda^ «r. — Heither demand nor 
refusal need be expressed and both may be 
implied. 

. That the institution of the suit in oiroumS' 
tanees which showed that plfi. was determined 
not to go to arbitration amounted to a refusal 
to perform the contract to arbitrate. 8 All. 67 
cons. [PUtcluT and Muddy JJ ) DlNABANPU 

JANAtJ. bprgaPeasad Jana. 

22 G. W. B. 362=44 I. C. 279. 

— 2 ^— specific performance of cmiiract 

■ emoodied in document— Document set aside by 
Court — Jffo specific performance^ 

Where a suit for specific performance of a 
. contract to grant a lease was brought on the 
basis of an agreement embodied in a sole- 
nama^h filed in the Court which’ was subse* 
quently set aside by ^tbe Court. Held, that 
there was no contract subsisting which the 
- Ei# bbuldputh^ore;th 0 Court for erifronement 
’ and that in such A case the plff. oould not fail 
bach Upon some verbal agreement to grant the 
lease; iOMity, .and SmitJmr,, - ^ JlJBAl?; 

KBfSHtfA CHAKBAYARTEI BAME^B OHAN- j 

PRA'.Das. V ; -0. 226. i 



SPECIFIC RELIEF ICT, S. 27. 

~“S . 22 — 81^1 for specif ie perforynance 
~ Delay ~ jtlternative claim Jot damages. 

Mere delay in instituting a suit for specific 
permrmance, is not sufficient to defeat the 
pis s suit. It must be of a character to give 
nse to an inference of the abandonment of the 
right ot should disclose any prejudice to the 
□eft. 

Where the plfi. sought for specific perfor- 
mance of a contract in the first instance and 
in the alternative damages in case the court 
found any difficulty in granting the relief* 
Meldi that in the absence of any special da- 
mages the relief sought in the first instance 
vw., specific performance should be granted 
[Inmyi, /.)MUSSAAIMAT BATULAN^;. NIBMAL 
^>AS. 4 Fat. L. W. 192=44 I. C, 244. 

S. 23 ih)— Contract-Sale to decree- 
holder by debtor— Covenant to re^purekase after 
ten years of sale — Covenant personal — 
Assignnient _ enUside the family - Validity 
Specific Belief Aci^ S. Personal gualitiy. 

Where rights originate in contract, Courts 
must decide whether it was the intention of 
the promisor to make the contract personal to 
the promisee. Personal quality mentioned in S. 
23 Specific Belief Act need not necessarily be 
restricted to particular sidll or learning but 
may include anything peculiar to a man or his 
descendants which would entitle them to 
especial favour at the hands of the contraefeinc 
parties, ® 

A judgment-debtor sold his laud to the de- 
cree-holder on condition that after the lapse of 
ten years the vendor or hie descendants should 
have the right to re purchase it within two 
years for the same price for which the laud 
was sold. After the death of the vendor and his 
son, the vendor's widow sold the right to the 
plfis. (strangers “to the family) who ^led to 
enforce it as against the decree-holder. ' 

Held, dismissing the suit, that the intention 
of the parties was that the vendor and his 
descendants alone should be given the pri- 
vilege of re-purchasing the land after the lapse 
of ten years and within the period cf twelve 
y ears at the same price at which it was origi- 
Daily sold ; and assignees outside the family 
could not enforce the contract specifically. 
[Beoanan Beaton, dJf VlTHOBA v, 

Madhay. 42 Bom. 344=20 Bom. L- H- 654= 

46 1. C. 734, 

S. 27— Bpeoific performance— Suit for 
^Person Claiming under- another agreement 
for sale — ^Necessary party. See SPEOIPIO 
PeefoeaiancE. 44 I, c. 361. 

~ ' S. 27 — Suit for specific performayice ‘ 

of coniract to sell against subsequent transferee^ C 
‘—Onus of proving good faith mid want of 
notice. v . 

Where the prior contract of which the pifif, . ’ 
seeka a^oifio perfoxmahoe is . prhved, . a suhse* 
!<|uqn1i itransf eree from the , yen dor . mnak prove ■ 
tjhmr^ iea tmnaf^fefrfoc-Vfidueia ^ghodJaith 
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and further that he had no notice of the piS’s. 
contract- [Ijb Eossignol, J.) HaMID HUSSAIN 
V. Bishen SaRUP 137 P. W R. 1918— 

^6 LC. 659. 

S. 27 (b) —Prior contract of sale — | 

Subsequent purchaser pleading bona-fide 2 ?wr- 
chase without notice — Onus mi, him. 

Where the prior contract of the plfi. in a 
su it for apecific performance is proved, the 
onus of proving that the subsequent purchaser 
is a transferee for value who has paid his 
money in good faith and without notice of 
the original contract under 8. 27 (b) of the 
Specific Relief Act is on the latter. [Boe ayid 
Jwala Prasad, JJ.) DEARAMDEO SinGH u. 
RAM PRASAD SAH. 

4 Pat. L. W. 152=44 I. G, 470. 

— — ■ S. 27 (b) — Specific * performance — 

Bona fide purchase for value without not-iec — 
Orhus on person pleading registered sale — 
EJfect of. 

In a suit for specific performance of an 
unregistered written contract for sale entered 
into hy the plfi. and the deft., the second deft, 
pleaded that he was a boyia f ide purchaser for 
valafe without notice and in good faith within 
S. 27 (b) of the 8p. Rel. Act. having purchased 
the property by a registered sale-deed subse* 
< 3 uent to the contract sought to be enforced. 
Held, that the fact that the sale deed in favour 
of the second deft was registered did not afieot 
the rule that the burden of proving want of 
notice lies, on the party asserting it since 
S. 50 (1} of the Registration Act had no appli- 
cation to such cases which are governed by the | 
provisions of S. 27 , of the Sp. Rel. Act, 18 
C. P. L. R. 172 and 3i All, 181 foil. {Batten, 
A J. C,} GANGA Prasad v. Khushul 
GHAND. 14 N. L. R. 27=43 I. C. 940. 

^ S. 28 ih)^ Specific performance— 

Contract io grant a lease—0 mission to disclose 
prior def ault of lease — Belief if can be granted. 

Specific performance of a contract to grant a 
lease cannot be refused on the ground that the 
grantee Aid not disclose at or before the mak- 
ing of the contract , that in some previous 
transaction with the grantor he had defaulted 
' in the performance of his obligations. (Fletcher 
<md Smiiher, JJ,) MAHARAJAH BibendrA 
KlSHUSH MANIKYA BAHADUR v. Ha6HMAT‘ 
ALI. 46 I. C. 568, 

— 3 , 35 — Gift rescission of— Relief, 
when granted. See (1917) BiG. COD- llfi2 
BBHARI liAL GHOSE SiNDHUBALA DASI.' 

45 Ca! 4345=22 C. W. N. 210=27 C L, J. 

497=41 i. C. 878 

S39 and ?lt2— Registered mortgage- 
deed— delivery of possession to mortgagee — non^ 
pay^nent of cemsid^fation—JSJeci: o/— er 
of property Act S- aS—Suii for eoncellaiion of 
•mortgage deed . if 'nmintaimMe —Bemedy of 
mortgagor — BeddroHon ihai ^mofigage^ is not 
supported by cQnsid&raiion, 


SPECIFIC RELIEF ACT, S. 42. 

Where a mortgage-deed hts bean registered 
and possession also has been given to the 
mortgagee under the deed, no suit for cancel- 
lation or the deed would lie on the ground 
that the consideration v/as not paid. When the 
deed was registered, and possession of the 
secured properties given, the transaction was 
complete under S. oS of the T. P. Act. Non' 
payment of consideration in such a ease will 
I not render the transaction void or voidable 
1 The remedy of the morcagor is to sue for the 
consideration money. 

Where the Lower Courts had found that 
there was no danger of any injury to the 
mortgagor, a declaration that the considera- 
tion had not been paid by the mortgagee was 
refused. [Philips arJL Kiimaraswaini Sastrij-J .) 
Abdud Hasbim Sahib v. Rader batcha 
Sahib. 42 Mad. 20=35 M. L. J. 740= 

24 M. L. T. 478=(1913i M. W N. 769= 
8L. W. 543=48 I.G. 370. 

— S. 39 — Suit for cancellation of regis- 
tered-deed — Consequential relief, involved in 
sending copy of decree to Registrar — Duty of 
Court See COURT FEES ACT, S. 7 (4) (C). 

3. Pat. L J. 194. 

1 «S, — Minor-Bale by— Suit to set 

I aside on attaining majority — Decree condi- 
tional on refunding binding portion considera- 
tion. See Minor, Sale By. 7 L. W. 124. 

S, ^2—Co7isequential relief — Suit for 

declaraticm of title against perso^is not m pos- 
session but denying title — Mamiainability of. 

It is open to a plff. who is out of posses- 
sion to sue for a declaratory decree, against 
persons not in possession if the person in pos- 
session had not denied plfi's right. {Ban£r]i 
and Eyves, J J.) RaTAN MOTI TILAK 
CHAND. 16 A. L. J. 666=47 I. C, 856. 

S • 42 — Bedaration'—Graoit — Discreimi 

of court — Declaraticm prayed for merely intro- 
dudary to claim for possession — party agcimt 
whem declaration o.sked, ywt uderested in relief 
for possession— Effect. 

A. instituted a suit for declaration of 
title and recovery, of pos?ession of the estate 
of one iC, as his nest reversionary heir after 
the death of K's grandmother who had suc- 
ceeded to his estate, M, a coguatio relation of 
K.. was made a deft, to the suit because in a 
.probate proceeding relating to the will of an- 
other separated member of the family M had 
claimed to be the nearest cognatic relation 
and had not admitted A^s claim as an agnatic 
relation of the family. M claimed no in- 
terest in; the property in suit and also allag- 
fed that »M was interested in denying A's 
title to the estate cd B., another member of_ 
the family, sucoassion to which had not 
opened yet. 

- Keld^ that the declaration claimed being 
merely introductory lo a claim for possession 
. was hot one which legislative sanction 
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I SPECIFIC RELIEF ACT, S. 42. 


yas required and the suit was not one under ‘ 
S 42 of the Specidc Heiief Act ; 

not having claimed anj interest in the | 
properdss in suit it would be an abuse of the ' 
process of the courts to alio?? the parties to be i 
harassed by being made parties to litigation ’ 
the only relief claimed in which was one in ’ 
which tney had no interest and were not 
airectly conoeped, to enable the plS to support 
a possible claim in a future litigation which 
m-ght arise {D^ivson Miller C. J, and Jwala 
t/.j Asharfi Singh Madeabeshwab 
INDEA Nabain Singh. 

4 Pat L. W. 412=45 1. C. 665. 

■^S. — 42. Declaration of right.— Dis- 


girl for a declaration that her marriage with a 
certain person is i; valid when the minor is 
not a party to the suit inasmuch as under S. 

of the Act, the decree would not be bin'diue 
upon the minor. Nor could it be said that the 
guardian fills any legal character within the 

-^ct. 

{-ti'ieJiaardson and BeacJicroft, Jj.) SONAUr.r.A 
SaBKAE TULA BlBI.- 

27 C. L. J 603=45 I. C 203. 


cretionary relief — ^Refusal of, when persons 
.really interested and likely to ba affected, not 
made parties to the suit. See INJUNCTION 

Easement 34 m l. J. 425. 

-S, i2~-‘Declamiio}i— Eight io—Tres^ 


-S. 42— Declaratory relief 


. X 7 ; reiiei — Non 

transferable occupancy holding— Transfer of 
portion— Rights of landlord and transferee— 
Consent to transfer of some of the lands— 
Efiect— Suit for declaration of invalidity of 
rent decree obtainea by landlords against 
recorded tenant — Not maintainable See 
OCCUPANCY Holding. (iQis; Pat. 289' 

7 ®’ ^^~;-d)eclaratory mii^Emicd of 
tine, what constitutes — Cause of action lenm 
arises. 

The denial of title referred to in S. 45 of the 
Specif Relief Act must be communicated to 
the plff. in order to give him a cause nf action. 
A clajm or statement denying title not com- 
mumoated to the owner cannot save the 
Limitation running against him. 
[Walsh, J .) AIAHABIR Raj V. Sarju Peasad 
. 43 1 , 0 ^ 176 . 


passer, if can sue for declaration of title. 

S 42 of the Specific Belief Act does not | 
contemplate an action by a person having no i 
title. I 

A tmspasser cannot, therefore, sue for a i 
declaration that he is a trespasser. {Eoe and ; 

RAGHBiR Prasad «. masri ; 

KAHAE 55 I^ Q 303 I 

— S 42— Declaration, suit for— Issue 
joined on maintainability of suit without con- 
sequential relief — Possession, addition of, 
prayer of Amendment of plaint, right to, in 
appeal, wh. n not made in trial Court See 
(1917) Dig. GOL. 1342. MAUNG SOK KYUNr;'. 
MA SHWEYA. 10 Bur. L. T 241= 

36 I. C. 641. 


— S. 42 Declaration of title and 
(^furmation of possession — Erayerftyr issue of 
temporary inf unction— Deft. Setting up title 
in hhnsdf— Dismissal of suit for want of cause 
of action. 

A suit for declaration of title to and confir- 
mation ot possession of a certain plot of land 
on the allegation that the defendant had threa- 
tened to commit a trespass with a prayer for 
a temporary in jcmctlon in which the defence 
IS that the title is with the defendant, cannot 
be dismissed oijrthe ground that the plaint 
discloses no cause of action. {Xeimon and 
Uwhm-dsau, J. J,) Hdyanath Bay V BiS - 
SESWARDaS. 46 1. C; 553. 

7 — TT^®’ Dcckmtorv relief— 

Legal character-MofJm of Mahomedan miner 
y-Ap^ntmmt of; as certified guardian— Suit 
joT oeCtanytion of invalidit-y of muTTiaqo of 
Tm}iC4\ girl — Relief, ^ if cm he- granted — 
Dwetwn—Mifwr not a partpto the-mk effect 

' . Tt ^vould not he a ^oper eserciae of judicial 
v^cration to 33cafee any. declaration under S 
' Specific Relief Act r. in a sua by the 

> certificate ^uardiAndta Mahomedan.: minor 


■— 7— S. l2-Declaraiorp suit- Dkcretiauirv 
relwfOause of action, existence of, if enough. 

Where a plff. proprietor sues fora declara- 
tion that the deft is not an under— proprietor, 
the Civil Court will not exercise its discretion 
in granting the declaratory relief, until it is 
shown that he has exhausted his remedy by 
applying to the Rent Court for ejectment It 
cannot however be said that he has no cause 
of action to sue in the Civil Court unless and 
until the Rent Court acting on the representa- 
tion of the deft, to the effect that he is an 
under- proprietor, passes an adverse order 
against the said plffs. in ejectment proceedings 
[Lifidsay, J.a.) amraj Singh v. saeab 
SUKH PaNDI. 55 I; c. ^50, 

~ ^S. 42— Declaratory suit— Insolvency, 

Property seized— Suit for declaration of title 
not maintainable. See (1916) Dig, Col 1345’ 
Pita Ram v. Jjhujear bingh, 

39 All. 626=15 A. L. J. 661 = 
43 1. C. 57B. 

""1 r 4^ Declaratory suit —Right of way 
Proof of — Evidence necessary to show See 

Easements act, Ss. 22 and 23. 

22 C. W. N. 922. 

S. Legal character — Elff, not 
mingmy—no right to s^^e for a declaration that 
adopiwnhy a widow is invalid. 

widow of a Hindu who lived in union 
with-hiafamay having adopted a son to her 
.abased husband, her unmarried daughter sued 
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to have it declared that the adoption was | 
invalid. | 

Held, chat tha plfi, was not entitled to j 
maintain the snit under S, of the Specific j 
Relief Act inaamnoh as she was neither entitled 
to any legal character nor had she any right 
to any property, her only right being to be 
maintained out of the family property and to | 
have her marriage espenses paid from it | 
(Batchelor A. C. J and Kemo J.) GANFSH v ! 
RANGNATH. 20 Bom. I . K. 413= ; 

461 C.49. i 

S 42— J erson entitled to a legal j 

character, divorced wije if— Mother if can, me j 
for dedaraiio^i of legitimacy of child. > 

The Flfi, sued her late husband fora declara- I 
tion under S. 42 Sp. Rel Act. for a declaration | 
as to her marriage and the legitimacy of four | 
children. The lower Court found that the Plfi j 
had been divorced some 20 years ago and re > 
fused the declaration about marriage but ; 
decreed it as to the legitimacy of the eldest of i 
the children who, it was found, was born [ 
shortly after the divorce. i 

Held, that the plfi who ceased to have the ; 
legal character of a wife 20 years ago was not j 
entitled to ash the Court to make a declara- j 
tion as to her marriage, for there was no legal ; 
character in having bean a wife and then j 
divorced, i 

That the decree of the lower Court as to the i 
legitimacy of one of the children could not I 
stand, for the mother of a child cannot be | 
said to have a legal character as to whether ' 
her child, who is not a party to the suit, is or 
is not legitimate {Bleicher and Huda^ JJ.) 
LATIPAN MbAN V. MT, MOOBTI JANOnA. 

23 0 . W N 171 

___ — g_ 43— Record of Rights -Wrong entry 
in —Suit for declaration in respect of — 
Maintainability— B. T; Act, S. HI A, efiect of 
See B. T. AOT, S 111 A 4 Pat. h W. 303, 

S 42— Sziii for declaration —right 

to pass along a public street accompanied by 
music past a masjid in public road. 

The plfis. trustees of a Hindu temple, brought 
a Suit for a declaration under S. 42 of the 
Specific Relief Act, that they were entitled to 
gaon in procession playing music past a 
Mahomedan mosque. 

Held^ that such a suit would not lie, in as 
much Gfl playing music was not one of the 
natural uses to which public streets ought to 
ba put 11 Bom LR 372 app, [Beaman and 
Beaton IJ.) Venkatesh v. Abdul Eadir. 

42 Bom. 438=20 Bom L. R. 687= 

46 2.0,740 

i2—SuU for dectaration that plff. 

is d^soluie owner of properties u^tder a valid 
partition— Maintainability. 

Where in spite of a valid private partition 
between the plfi. and his oO'Sharere, under. 
wl^ioh the suit properties were alloted to the 


SPECIFIC RELIEF ACT, S. 42. 

plfi the deft appliei to- the Revenue authorities 
for partition, it is competent to tha plfi. to sue 
for a declaration that the properties are his 
absolute properties not liable to partition any 
more. [Chevis and Leslie Jones JJ .) ABDUL- 
LAH Shah v. Muhammad Bakae Shah. 

12 P. W. R. 1918=43 I. G. 127 

S 42 — Suit for declaration that a will 

by the deceased brother of the plff's authorising 
his widoxo to adopt was never executed — main- 
tainability of —Scope of S. 42 

A suit by plfi. for a declaration that a will 
said to have been executed by their brother 
the deceased husband of the deft authorising 
her to adopt a boy was never executed is main- 
tainable under S. 42 of the Specific Relief Act. 
34 M. L. J. 67 (P G.) Baf 12 AI 131; 35 M 692 
not foil. 

S. 42 of the Specific Relief Act while indicat- 
ing the character of the right which may be 
declared by a Court of law, leaves, it to the 
discretion of tha Court to grant or refuse the 
relief cl limed. 

The necessity of keeping in view, the distinc- 
tion between the maintainability of the suit, 
and the discretion of the Court in granting or 
refusing tha relief pointed out {Aylhig and 
Seshagiri Iyer JJ ) BOBBA PaDMANABHUDU 
V. BOBBA BUCHAMmA. 35 M. L. J. 144= 
8 L W. 385=471. C. 702. 

S. 42 — liluatration (e) — Hindu 

reversioner— Alienation by Hindu Widow- 
Presumptive heir—Bccloratkm to protect his 
interests whetJier permissible. 

When a deed is executed, the result of which 
may be to prejudice the interests of the rever- 
sionary heirs, those heirs though still rever 
aionary and though they may never get any 
title because events may preclude them from 
doing so, may have a declaration as to the 
effect of the deed. 39 Mad. 634, disc. (Lord 
ParJiCf'). SaUDAQAB SlNGH v. PAEDIP 
Narayan Singh. 

45 Cal. 510=34 S. L. J 67=23 M L. T. 31= 
7 L. W. 146=(1918) M W. N. 323= 
4 Pat. h W 52=27 G L. J. 186= 
22 C. W. N. 436=16 A L, J. 61= 
20 Bora L. R. 509=43 I. 0 484= 
451. A. 21 (P. C.) 

— — S. ^2— Proviso— C . P. Code, 0. 21 i2 

63 — Suit for declaration that decree is not 
liod)le to attachment and of ownership of 
decree — Consequejitial relief. 

In a suit for a declaration under 0, 21 R. 
63 C. P. (J, that a sum of money deposited in 
court in execution of a decree in favour of A 
and attached by the daft, in execution of a 
decree against A was the property of plfi. Held, 
that feheeuit was not barred by the proviso to 
S. 42 of the Specific Relief Act, inasmuch as 
the plfi was not bound to sue for the payment 
of the money to him, and that the consequen- 
tial relief which it was possible for him to 
olafiin viz, that the decree was really the plfi's, 
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had IQ f^ict been claimed. [Mullick and 
Atkinson. JJ ) HARI DAL SAHC v. RANCEI, 
Ministerial Officers Urban Co-opera 
tive Credit Society. (i 918= Pat. 141= 

3 Pat. L J. 132=4 Pat. L W 138= 
43 I. C. 396. 

S 42— Proviso — Mortgage— Suit for 

declaration of terms of redemption — Absence 
of prayer for redemption — Maintainability of 
suit. See (1917) DIG. OOL. 1167. Ram 
DOUR idAI V. MAHANTA HARNAM DAS. 

3 Pat. L. J. 71=2 Pat. L. W, 223= 
42 I C. 473. 

S. i2, Proviso— Scope (if —Consequen- 
tial reliej arisi^^ from declaration — Independ- 
ent cause of action— Belief based on. 

The proviso appended to S. 42 of the Specific 
Relief Act refers to the legal character of right ' 
to the property which is sat up in the plaint. 
In other words, the further relief, referred to ; 
in that proviso, is a relief appropriate to, and 
consequent on, the right asserted, ! 

Where the sons of a Hindu sued for a mere i 
declaration that their share in the family { 
property was not liable to attachment and j 
sale in execution of a money-decree obtained t 
against their father, and it was found that the 
decree-holder defendant was in possession of 
the property under a mortgage effected by the 
pl2*s. father. 

- Held, that the suit was not barred by the 
proviso to S. 42 of the Specific Relief Act 
instsmueh as it arose quite independently of 
the mdrtgajle {Kanhaiya Lai and Kendall^ 
A. J, C.) NAEiNDEA Bahadur Singhs. Bam 
Singh. 5 0 L. J. 133=45 I. C. 859, 

— — - — Q. 42— Proviso— Scope of— Suit for 
, declaration that a mortgage-decree is not 
binding on plff and. for injunction restraining 
execution— 'Prayer for redemption if essen- 
tial, (1917) DIG- COL. 1167; KANNIAMMAD 
V . Sanka kbisenamurthi. 

33 L J. 676=(1917) M. W- N. 790= 
431. C.26. 

— S- iS— ]\!linor girl— Suit for declara- 
tion of invalidity of her marriage with another 
person— :^uit by certificated guardian of person 
and property of minor — Minor girl not a party 
to the suit— Declaration not binding on her—- 
Belief, refusal of. jS^SP. BEL. ACT. Ss. 12, 
AND 48. 27 C )U. J. 603=45 I. C. 203. 

r 

• S. 45 — Mandamus— Conditions for ex-‘| 

ercise of jurisdiction— Hrievanoe at the hands 
of a quasi judicial body— Good case on the 
ments— Im|iroper eanoellatioh of entry of the 
design in the Stents Register fay comptroHer- 
Interfarence fay High Court -on proof of novelty 
of design. SeeJPATENTS AND Hbsigjsb Act 
m 62, 64, BTC. u aac. w. N.m 

, .■ . !■ ? — S. 43— Afcswidwzts — Municipal elec- 

6ioth---objecticn to voters' claims io be on the 
electoral'. roU-^Decisim of Cnairman refusing 


i io expunge names of ceiiahi voters — Application 
; by mandamits — Jurisdiciicm of High Court — 

I Calcuiia Municipal Act.Ss. 3 (80), 37 a^id 47 — 

I “ Occupier of premises, token entitled to vote. 

A person standing as one of the candidates 
for election as a Commissioner of the Calcutta 
Municipality and who was also a voter on the 
list of voters, objected that the names of 
various persons shall not be entered and 
retained on the Municipal Election Boll for 
! the ward for which he was a candidate. The 
j Chairman of the Corporation having heard 
I the objections, refused to expunge their names 
( from the Election Roll. The aggrieved 
I candidate applied under S. 45 of the iSp. Bel. 

I Act. 

[ Held, that in the absence of any provision in 
; the Calcutta Municipal Act to the effect that 
the Chairman’s decision was final, the High 
Court has power to interfere under S. 45 of 
the Sp. Bel. Act. 

To make a parson, who occupied certain 
premises, and who was entitled to the owner's 
vote in respect thereof, entitled to a vote as 
occupier in respect of the same premises, he 
mus,t either pay rent to the owner or to be 
liable to pay rent. 

Voters must give written notice of their 
claims, whether they sign the notice or not, 
to the Ch firman of the Corporation under the 
provisions of Rule 8 (1) of Sch. IV of the 
I Calcutta Municipal Act prior to 1st January 
immediately preceding each general election. 
It was upon the person objecting to the votes 
to prove that the voters had not complied with 
the provisions of the Act or the rules. 

The only persons to whom Buie 3 of Sch. 
IV of the Calcutta Municipal Act applied, wero 
persons who were actually liable for the rates 
in respect of the six months specified therein. 

Persons occupying fiats or portions of, houses 
used as fiats which were not separately 
assessed as such in the records of the Corpor- 
ation were not associations of individuals 
within the meaning of S. 37 of the Calcutta 
Municipal Act. Toe wor^ occupier'' in S. 
87 (2) U) (c) and in S. 37- (2) (i) (a) ef the 
Oaioutta Municipal Act meant an occupier m 
the ordinary sense and not as defined in S. 3 
(30) of that Act, and the only person who 
fell within S 37 (2) (i) (e) was a person who 
occupied a building separately numbered and 
valued for the assessment. [Crreaves^ J.) 
[SuRENDBA Chandra Ghose, hi re. 

, 45 Gal. 950. 

' S3. 46 and 50— Public ofifioer, failure 

I to exercise discretion — Interference under. 
Principles. See CALCUTTA MUNICIPAL ACT, 
S-66 SCHNV. E. 2. 22C.W. N, 951. 

: Public officer, failure io exercise 

cdisaretiofi — Interference^ ^ Calcutta' 

\ Municipal Act S. 5S, Sch, 6 E. ^—Nommatidn 
paper, description of candidaie-Bai BaJuidur if 
[ sujfi&icnt description — Delay in presetitifig 
’petition, -effect of—Infructuims order- whether 
ought- to be passed. 
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SPES SUCCESSIOMIS. 

The appellant sent in his nomination paper 
on the ith March 1918 in “which h© was describ- 
ed as Rai Bahadur and it was also stated that 
he was Voter No. 679. On the ISth March a 
list of nominated candidates was published. 
On the 18th March judgment was delivered by 
the Appeal Court in election case of Narendxa- 
nath Mitter (22 C. W. N 9l3). On the after- 
noon of the same day the Applicant (respondent 
in this case) applied to the Ohairm-in of the 
Corporation to reject the nomination paper of 
the appellant on the ground that the nomina- 
tion paper did not contain the description of 
the appellant. The Chairman declined to 
entertain the application on the ground that 
it was too late; On the morning cf the 19th 
March a petition was presented by the appli- 
cant before Chaudhuri, J, and a rule was 
issued on the appellant returnable at i p. m, 
on the same day to show cau3& why his name 
should not be expunged from the list of nomi- 
nated candidates and the rule was made abso- 
lute. In pursuance of this the appellant’s 
name was taken out of the list. On the SOsh, 
which 'was the day hxed for election, the respon- j 
dent being the only nominated candidate was 
elected Oommissioner, This appeal was died 
on the 28th March and came on for hearing on 
the 21st after the election had taken place. 

Held, that an order overruling the decision 
of Chaudhuri, J., would be infructuous, for the 
appellant’s name had been expunged fi‘om the 
list of nominated candiaates, the election bad 
taken without the inclusion of the appellant’s 
name in the list of candidates and the Appeal 
Court had in this appeal no power to set that 
right, and so the appeal must be dismissed. 

The Court’s order ought to have been limi- 
ted to a direction to the Chairman of the Cor- 
poration to exercise his jurisdiction to hear 
and determine the application which had been 
made to him and which he had refused to en- 
tertain on the ground that it was too late. 

The Court will, in all oases, regard its exer- 
cise of the extraordinary jurisaiction as dis- 
cretional, and subject to considerations of the 
importance of the particular case or of the prin- 
ciple involved in it, of the delay on the part 
of the applicant and of his merits with respect 
to the case in which the interference of the 
Court is sought. Should other special causes 
appear for, or against the Court’s intervention, 
due weight is to be given to him, regard being 
always had to the principles already enumerat- 
ed. {Sanderson, Q, J. mid Wcodreffe, J.) ' 
RAI BAHADUR HANI LAB NAHAE V. MOW- 
DAD RAHaMAN. 

22 C. W* R. 661-48 I. C. 736. 

SPES SUCGESSIOHiS— Agreement tp divide- 
inoperative. See Wmij CONSTEDCTION. 

33 H. L. J , 684. 

—Mortgage and sale of —Not operative 

on mortgagor’s interest' when it fails into 
possession. See IxAKD Tbnueh, PaiAlYAM. 

41 Jtad. 749=34 U. h, J. S63. 


STAMP ACT, S. 33. 

I STAMP ACT (II of 1899) — Applioability— 
Ineiru^nents executed out of Bntsli hidin and 
j relating to property situate in or thing done or 
I tf> be done in British India - Siantp' duty — 

^ Necessity. 

; Instruments executed out cf British India, 
and not relating to any property situate, or to 
any' matter or thing done or to be done in 
British India are not chargeable with duty 
under the Stamp Act. 

The Karenni Estates are not part of British 
India within -the meaning of the General 
Clauses Act. {Thompson, F. O.) In re MAWCHI 
Mines Ltd. 11 Bur. L. T. 126= 

481. C. 187. 

Foreign State — Promissory note 

executed in hut stamped with the stamp of 
British India — Suit on promissory note in a 
British Court — Jurisdiction of Court to enter- 
tain suit. See STAMP AOT, S So. 

. 20 Bom. li R. 464. 

S 2 (2) Sch. 1 Art, ^ of 

Exchange"' — What is. 

An order on a firm of Chetties directing the 
firm to pay a specified sum of money to a 
certain person or bearer is a bill of exchange 
within the meaning of S. 2 (2) of the Stamp 
Act and is chargeable with stamp duty under 
Art. 13 of the first schedule to the Act. 
[Thompson, F. 0.) M. A RAEBURN & CO. 
In re. 11 Bur. L. T. 87=47 I. G. 561. 

‘S. 2 HQ)--'' Conveyance — What is 

Deed — Consiruciion . 

Held, that a document which ran as follows 
was not a conveyance within the meaning of 
B, 2 (10) of the Stamp Act. ‘T am enclosing 
herewith the original sale-deed in respect of the 
land A, which I have sold to you for the sum 
of Rs. 1,000 and in respect of which I have al- 
ready received the purchase -money from you.” 
[Raitigan, Le Bossignol a'nd Leslie eforbss, JJ ) 
Seth rustomji v. tee Crown 

IP. W. R. 1918=44 I. C. 261. 

S. 2 (16) — Lease — Counter-part of 

mortgage —Mortgage — Marupat — How must be 
stamped. See (1917) Dig. COL. 1169, 
Govindan Nambudei Ottathayil 
MOIDEEN. 41 Mad. 469=33 M. L. J- 693 = 

42 I. C 943. 

S. 32— Impounding of documents — 

Jurisdiction of Court — Impounding dooumeats 
in bound bdos: not relating to claim — Produced 
in the performance of his function, meaning 
of— a P. Code. O. 7 B U— Plaint. iSee (1917) 
Dig. cod. 1170, Sasei Mohan Saha v. 
Kumud Kum ae Biswas. 21 C. W: N. 246= 
27G. L.J. 525=35 1 C. 416. 

— - fit. 35 — Award not duly stamped, suit 

to set aside— <Plfi .. whether liable to ,pay 
deficiency and penalty. See (1917) DIG COL. 
ii7o. Ma ShSve Pu V. Maung Po Ban. ; « - 

11 Bur, L, T. 17= (1916) If U. B. R, 146= 

39 I. Q. 382. 
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SXaMPACT S.35. 

— S. 35-~Negctiable Instrument— Not 

Stamped— -Inadmissibility - in avideDce— Decree 
on original consideration not to be given. See 
NEGOTIABLE INSTRUMENT. 441. CJ. 886. 

-S ^5—Ni2cm's dominicnS'—Pmiote 

executed in, hut stumped -with a British stamp 
—Suit 071 , the prmujie in a British Court, 

The deft, executed . in the aizam’s dominion, 
a promissory note in favour of the plfi's. It was 
stamped with a British stamp and not with a 
Hyderabad stamp which was required by the 
law of Hyderabad State. The plS. having sued 
to recover on the promissory note in a Court 
of British India. 

Held, that the British Court was competent 
to adjudicate upon the claim, inasmuch as the 
Hyderabad law did not render such a promis- 
sory note void. 

If the law oi the foreign country in which 
the document was executed provides no more 
than that agreement shall not be received in 
evidence because it is not stamped then the 
agreement may be sued upon and enforced in a 
Court of British India, but if the law of the 
foreign country provides that by reason of the 
want of stamp the agreement itself which is 
contained in the unstamped document shall be 
void, then the plfi. cannot succeed in a Court 
of British India. {BaicJielort A.O.J, cend Shah 
DHONBIEAM v SADASUK. 

42 Bom. 522=^20 Bora. L R, 464= 
46 I. C. 174 

— S. 35 (5^)— Document— Conetr uction*— 

Bond or promissory note— Admissibility in 
evidence on payment of penalty and stamp 
duty. See (1917) DIG. COL. 1171 HABARAM 
RANGIAH V, M. GHENGAMA NAIDU. 

33 M.L.J. 603=43 I. 0. 53 

S. 35 (A.)— Boreign huudi payable on 

demand — One-anna stamp— Admissibility. See 
Paper Currency act. s. 26. s L. W. 50. 

5^ Collectors certifiooie that docu^ 

7 neniduly stamped— Eefereiicebtj Board of Reve- 
7 viie to High Court — J iirisdictio7i of Sigh 
Court. 

A Colleoter finding a sale-deed being insuffi- 
ciently stamped, under b^. 10 (1) A the Stamp 
Act, levied the deficit together with the pen- 
alty provided by law which fact was endorsed 
on the documerit and the Board of Revenue 
than referred the question as to the stamp duty, 
if. any payable on the document to the High 
Court under S. 57 of the Act. Held that the 
High Court had no jurisdiction to decide the 
question. 26 Had. 752 foil. iSnox^ A. 0. /. 
Wqfig mtd Piggoi, JJ-) IN THE Matter op 
SHUB CHAND 40 All 128= 

. 16 A. JL J. 49=47 1. 0. 299 (F, B>) 

— — S. 62, Sch I , Art. 8 Petition to 

Court intimating compromise of suit— Agree- 
ment— General stamp— Court ^ee label 8ee- 
(1917) DIG. COL 1171 ; I^MPEROR v. RAM 
Hal. 46 AH 19=is A, L- 846= 

: - ( 1 42 H;C;AfKJ8s==i9 Cc. Hi 3; 48. 


SUCCESSION ACT, S. S2. 

S. emission to stamp documerit 

—Fraudulent vnieiiL 

Here non-payment of the proper stamp duty 
does not make a person liable to prosecution 
utider S. 61 of the Stamp Act, unless it is 
proved the he had an intention to defraud the 
Government of its stamp revenue {Chitty afid 
Smither, JJ.) BROJENDRA NATH BaKSHI i;. 
Emperor. 46 i. C. 276=19 Gr, L. J. 315. 

Sch. 1 Arts, 13 and 35 — Agricul- 

iip'al lease — Docurnent hypmhecating 7}ioveahle 
property’— Stamp duty chargeable — Charge on 
crops hi favour of landlord— Liability of verson 
removing. 

An agricultural lease is exempt from stamp 
duty under exemption (a) to Art 35, Boh. I of 
the Stamp Act. 

A document under which the landlord was 
I lo have the sole right over the whole crop 
until the rent is paid and the tenants agree not 
to alienate or otherwise do away with the crops 
without consent until such payment, is an 
instrument evidencing an agreement relating 
to the hypothecation of moveable property of a 
future debt and as such is liable to stamp 
duty chargeable on a bill of exchange under 
Art. 13 (b) of Sch. I of the Stamp Act. 

Where the landlord has a charge for rent on 
the crops, a person removing the crops with 
notice of the charge is liable for the difference 
between the amount of the rent due and the 
quantity of the crops not removed and not for 
the whole of the crops removed. {Parletti J.) 
t Maung Htat V, Maung San Dun. 

44 I. C. 109, 

STATUTE —Interpretation. See INTERPRE- 
TATION. 

STATUTORY BODY — Discharge of public 
duties — Negligence — Liability for misfea- 
sance— Negligence of contractor not a ground 
of exemption. See IVIadras Dt. MUNICIPALI- 
TIES ACT, SS. 172 AND 173. 44 I. C. 308. 

STAY OF EXECUTION — Order becomes 
effective only when com municated to the 
Lower Court. See (1917) DIG COL 1173;. VEN 
KATACHELAPATHlRAOi? KAMESWARAMMA 
41 Mad. 151=33 M L. J. 516=22 
M. L. T. 330=6 h. W. 6l7={19i7) 
M. Yf. N. 786=43 I. G. 214. 
SUCCESSION ACT (X OF 1896) S. 50— 
Scope of formalities requh'^ed by law in executwi 
and atlestoiio'n of a will. 

S. 50 of the Succession Act merely lays 
down the formalities required by law to be 
observed in the execution and attestation of a 
wiR, and must not be confused with the 
question of the proof of the fact whether those 
formalities have been properly observed. 
[Fleicher and H. E. Chatter jea JJ.) Rammal 
Das xooh v, Ralal Kali eooeini 22. c. 

W. N. 316=43 I. C, 208. 

— Ss. 82 and Ill-Will— Gont ruction 
—Bequest, to A and on her death, rtoier 
; daughter, of a speoifie share — Successive • 
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SUCCESSION ACT S. 101. SUCCESSION CERTIFICATE ACT S. 16. 


estates— Absolute estate cut down to life-astata j 
See WILL, COJSSTEUCTION. ^3 I. 0. 991. j 

Ss 101 and Api)licabilit-ji of— j 

CJwritable bequests— Rule against perpetuities I 
— S? igl usliT u , if applicable to India . } 

S. 101 of the Succession Act applies to all 
bequests, whether they are of a charitable 
nature -or not. 

The question whether a bequest is invalid 
for reUkOteness, does not depend upon what 
did in fact happen but whether under the terms 
of the will the bequest might be delayed 
beyond the time specified in S 101 of I;h6 
Succession Act. 

The positive language of the Succession Act 
aa contained in the provisions of S. 101 is 
sufficient to preclude the application of English 
lav7. [Sanderson 0. J. and Woodroffe J ) 
JOSEPH BENRY -TONES v. THE ADMINIS- 
TRATOR g-enbral op BENOAL. 

^7 I. C. 3sa. 


pin. hag not obtained a succession certificate 
and has omitted to file probate papers. But 
what is barred is the passing of a decree in such 
circumstances. No decree can be passed until 
the succesdon carti^cata has been obtained o r 
the probate papers filed and the Court should 
give the plfi. time to do this [Roe and Imam * 
JJ) Alice thorp v. Shiekth shama- 
LULLah. 3 Pat, L. J. 160=41 1. C 733 

Ss. 4 and 16 — Succession certificate— > 

: Holder of, assigning his rights— Eight of 
\ assigoiee to recover debt due to deceased icitlmii 
producing certificate in his mm name. 

An assignee from a person who has obtained 
a succession certificate is entitled to sue for 
the recovery of a debt due to the estate of the 
I deceased and obtain a decree without producing 
j a succession certificate in his own name. 35 
I Alt. 74 digs. 36 All. 21 foil. [Phillips a^rid 
^ Kumar aswami Sastri JJ ) AbuNACHELLA 
j GHETTIAR V. MuthU. 33 M L. J 668. 

! 48 I. C. 735. 


Es 163 and 167-^ Illustration (c) to 
S. 107— Will — Construction — Successive life 
interests— Reversionary trust to a person “if 
then diving — Meaning of — Estate when be- 
comes vested. See, 4S I. A. 257. 

— S . 1 11 — Will -"Construct i on — Beq n est 

to A and on her death to E— Gift to, dependent 
on uncertain contingency— Substitutionery or 
successive gifts. See Will, Construction, 

43 1 G. 991. 

S 269— Executor disposing of pro- 
perty of deceased — Duty, to give reasons for. 
doing so. See EXECUTOR, Power op. 

28 C L J. 141. 

S 293, — Assent to legacy — Power of 

—Executor to deal with property after. See 
Executor, Power of. 28 C. L, J. 141, 

SUCCESSION GEHTIFICATE ACT (YII OP 

4839) — Application for certificate under — 
Objector claiming certificate an account of 
reunion— Question of reunion whether enter, 
liainable. See (1917) Dio-. (X>L. 1174; 

Jagannath Prasad &ahu v mt kuadapj 
BAHU. ' (1917) Pat. 264= 

43 I. G. 126 

— ~S 4— ETand-nota executed in favour 

of lather— Renewal in favour of son and ano- 
thet’-^Suit by sons for their share of the debt 
—Succession certificate unnecessary {Richard, 
son and Beachcroft, JJ.) NILMONI DPi v. 
SOORBNDBA NATH MITRA. 46 I. C. 848. 

4 Eight to mstiUite suits 

dltJiough no certificaie ohiaimd, 

. S'. 4 of the Succession Cectifioato Act is no 
bar to the institution of siiits for arrears of 
rest due to a deceased person Uflthough the 


S ^Suitby a firm — Death of one 

^neinhe? — Succession certificate — Production of 
by the heirs of deceased pa rUier, mi^iecessary, 
la a suit on a hand note executed in favour 
of a firm the full amount of the claim should 
be decreed even where one of the members of 
the firm dies during the pendency of the suit. 
His legal representative who is added as a plfi. 
need not produce any succession certificate to 
the deceased partner. Cal. 86,17. C. L J- 
648 foil. [Bichardson and Beaohoroft JJ) 
PULIN BEHARY RAI v . ABDUL MaJID. 

44 I. C. 911. 

S. 4. Sub-S. (1) (A)— Plaintiff, death 

of— Substitution — Suit for recovery of mon^y^ 

S. 4 Sub-S. 1 Cl. (a) of the Succession 
Certificate Act applies to the case of a person 
who has been substituted as plfi. for one who 
has died pending a suit for recovery of money 
dueonabond. No decree can be passed in 
favour of the substituted plfi. without the 
production of a succession certificate, j O.E. J. 
658 foil. [Mookerjee and Beachcroft JJ ) NEPUSI 
BEWA Vr NASISUDDIN, 

27 G L.J. 400=45 I. C.730- 

S. 9— Application by widow— Security 

asked as condition precedent to grant — No 
special circumstances — Legality of order. See 
{I9i7i Dig. . COL. 1175. nabain Dei v, 
Parmbbhwari. 40 All 81=15 A. D- 

881=42 I. C. 941. 

S. iS— Bight of one of the heirs obtain- 
ing a certificate io execute decree— Judgment,, 
debtor if can go helwnd successioh certificate. 
Where one of the heirs of a deceas^ decree- 
holder obtains a succession certificate in res- 
pect of the decree he is entitled to maintain 
an application for the execution of the decree* 
and the judgment -deb tor cannot go behind the 
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terms of fchs succession certificate. {Fletcher 
and Hilda, •//.) ShAISE GOLAIMKbadik v. 
TASARDAE Khan. 23 C. L. J. 2S9= 

45 i.G. 89C. 

S Succession c^rUjicatc^ Grant 

of, effect of—B^ghi to recover debts. 

The grant of a succession certificate gives 
the grantee a title to recover a debt due to the 
deceased and payment to the grantee is a good 
discharge of the debt. {Wallis O , J. and 
Kuinarasami Sastri, J.) MOTHIA CEEHTIAE 
V , Bamanathan Ohettiar. 

(1913) M. W. N. 242r=: 
7 h. W. 330=43 I.C. 972, 

SUCCESSION (PROPERTY PROTECTION) 
ACT fXlX OF 1S41) Ss 3 asid 4.—AvxdieaHon 
under— Procedure — Jurisdiction of SiiFJ-udge 
— Non-compliance wUh. -provisions cf—JEffect 
of—Bevisio'n — Other remedy open— No inter- 
ference. 


■ — ' — ’"“S.ll — Unde — rvaluaiion — Trial in in- 
ferior Court — Prejudice. 

Where a suit which has been undervalued is 
tried by a Munaif’s Court, the defendant can 
reasonably say that he has been prejudiced by 
the case being tried by a Court which had no 
jurisdiction to try it. (Walmsley and Panton 
JJ i MAMRAJ AaARWALLA v. A HAMAD ALT 
Mahammad. 

47 L C. 932. 

S. ii— Valuation of suit — Jurisdiciicai 

—Objection to, if can be taJeen in High Court, 

-Where an objection to peceniary juris- 
diction of the Lower Apoellate Court based on 
the valuation of the suit is not raised, before 
that Court and that the Jurisdiction of the 
court is accepted, the objection cannot be 
raised for the first time before the High Court 
[Mullxck and ThcrnhiU, JJ) BOUKAI SAHU 
ir MOSAHEB apt. 

46 L 0. 892. 


An application was made under Act XIX of 
1841 to a Sub- Judge 1 acting as an Addb J udge 
for possession of property, moveable and 
immoveable^ belonging to a deceased on the 
allegation that a person holding the property 
was in wrongful possession of it and was 
wasting it. The Judge took some evidence on 
both sides and made an order under S. 4 of 
the Act without making a complete inquiry 
and without finding that the applicant was 
prima fade entitled to the property and 
would be materially prejudiced if left to the 
ordinary remedy of a regular suit. 

■ Beldi that the Sub-Judge had no juriadic- 
tion to deal with the applioation^ as there was 
no. evidence to show that there was any 
general aseigement of eases under the Act to 
him by tire Dt. Judge. 

The provisions of Ss. 3 and 4 of Act XIX of 
1841 are imperative and a failure to comply 
with them is a material irregularity afiording 
a good ground for revision, but as a general 
rule the Chief Court will not interfere in 
revision unless it is satisfied that the person 
moving it has no other remedy open to him 
whereby he may obtain the relief sought. 
{Broadway, J) GANGA SAHAI v BAS'D LAL 

72 P. R. 1918=31 P. L. R. 1918= 
448 P. W. R. 1918=46 I, D, 389, 

SUITS VALUATION ACT, (YU of 1877) S. 4 

‘—Suit for declaration that land is absolute 
property of zolff— Valuation for purposes of 
jufisdiciion— Appeal . - 

■ Tha proper valuation for purposes of juris- 
, diction of a suit for . declaration that certain 
property is the absolute property of thepifi. and 
is not liable to ^rtition is; thirty times the 
jama f Ee .Bossiyml and Wilterforce,JJ.) SoHAN 

_ 81E,R.4918= 

K 499. 


SUMMONS— service of— Entry in order sheet— 
Proof of Service. See (B. T*. ACT S. 167) 

22 C. W. N 788. 

SURETYSHIP— Hindu Law— Surety Debts of 
father — Contract ofsuretyship to pay in default 
of payment by another— Liability of son to pay 
— Distinction between difierent kinds of 
suretyship. See HINDU L.AW DEBTS. 

35 M. L. J. 229. 

SURRENDER —Lease— Writing or registration 
unnecessary. See T. P, ACT S. 9. 

46 I C ICO. 

"fjife estate— Surrender in favour of 

remainderman. 

A transfer of his entire interest effected by 
the bolder of a life estate in favour of the re- 
mainder man operates as a surrender acoelerat’ 
ifjg the devolution of the estate in favour of 
the latter. [Lindsay J. C. and Eanhaiya Lai 
A, J 0 )RUDRA PRATAB SINGH v, UMBAI 
KUNWAR. S 0. L. J. 505=47 I. C. 912. 

Oral, validity of— Writing unneces- 
sary —Inference from conduct. See RELEASE. 

22C. W.N.441. 

TALUKDA R 1 ESTATE-Acoretion to— Property 
obtained in exchange for talukdari property — 
Land granted to talukdar for his use- Eight to, 
of personal heirs of talukdar. See GRANT 
DEVOLUTION. 21 0. 0. 106 P. CJ, 

TAX — ASitESSHENT— PnMctpZcs of — Balt 
work, assessment of^ Ade^i settlement, 

Im 19C9, ' the plfis. obtained from the 
Government a lease of certain lands at Aden 
for the purpose; of constructing salt vvor^^at 
the annual rent of Rs, . 7, 000 for the land . and 
a royalty of eight annas' per ton oL salt nxpbrt* 
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ed. A. factory was erected for crushing salt on 
the Iand> and the works first commenced to 
yield salt in the year l9ll 12. Prior to that 
year, the deffcs. who were the assessing autho- 
rity for the Aden Ssttlement, assessed the 
plfie. in the annual rent of Rs. 7, COO payable 
under the lease. Prom the year 1911 12, when 
the works oommenoed to produce salt, the defts, 
adopted a diSerenfe basis of assessment and 
assessed the plds. on the basis of half of the 
produce of the works less 10 per cent, represent- 
ing the landlord’s deductions. The value of the ! 
salt was taken at Rs, 5*8-0 and Rs. 5 per ton ! 
of crushed and unorushad salt respectively F. i 
O. B. at Aden. In adopting the basis of the j 
assessment adopted for one other salt works in | 
Aden and which they considered was also in ! 
practice with reference to the particular con- ! 
diticns of the plff’s salt — pans. The plffs , 
appealed uusuccessfuHy against the assesb*n^ent j 
for that year, to the Court of the Resident at j 
Aden. Being assessed at the same basis for j 
the years 1912-13 and 1913*11 they filed a suit ! 
in the Court of the Resident at Aden to set j 
aside the assessment. On a' reference to the i 
High Court by the Resident under S. 8 of the ! 
Aden Court’s Act 1861, of the 'questions in the i 
suit including the question whefchar the 1 
assessment was wxang*an<^ illegal | 

JSeldy that the aBsessmant was wron§? and ’ 
should be quashed ; and that the defts, should • 
consider what a tenant from year to year with ' 
a reasonable prospect of the continuation of ' 
his lease would give for those particular pre- , 
rcises rehui> sic stantibus. 

3eld, further, that though the volume of ; 
the business done by the works, the rent and ' 
royalty reserved by the lease, the actual yearly i 
receipts with the usual deductions, the value | 
of the land and the factory and any other 
buildings on the premises, were all kctors 
which would assist the Court in determining i 
the mode of assessment to bo applied to the 
works in question, yet it was no recognised 
mode of assessment to take the output of 
the works at so much a ton and assess the 
piffs at half of that figure less landlord’s 
deductions. 

Per Kemp, J . — In assessing any particular 
property the assessing authority must consider 
what a tenant from year to year with a reason- I 
able prospect of the continuation of his lease 1 
would give for his prainises- In considering ! 
this, the assessing authority must regard the I 
then occupier as a likely tenant but must not i 
assess the premises at the highest rent that | 
can be extorted from him, i.e , which he would 
rather pay than be turned out. The assess- 
ment is to be fixed on the . highest rent that a 
hypothetical tenant reasonably be sup- 

posed to be willing to give- Further, the 
premises must berVaiued for rateable purposes 
rebus sic stantibtis i. e., as they .exist^at the 
date of the valuation. 

. So long as the assessing Court applies onh of 
the JfedognisSd focmuiee for valuation and in 


TORT 

. so doing does not take into consideration evi- 
j deuce which it should not take into consider- 
i ation and does not include eivdance which 
i it should take into consideration ic is left to 
that Court to select its par'ticnlar formula 
; and it is no objection to say that it should 
I have adopted some other formula (Batchelor 
\ A. C J. a,td Kejnp, J,) ABDULILABHI LaLJI 
1 1. The Executive CoiiAiiTTEE aden, 

: 20 Bom. L. R. 639^^6 I. C. 721. 

TfiNDER—Sum larger than the amount 
remaining due whether a valid tender — Right 
to interest. See T. P. ACT^ S S3 

34 M. L.J. 439, 

THEERTH&KARS — Whether offier holders in 
Hindu Tompiea. See C. P. CODE, S. 9. 

7 L. W. 614. 

TORT — Master and scriYr/ii — Assault bp 
a servahi of rail way Co. 07i a passenger who 
pullcel Gommunicaiioih chain and stopped the 
train —Railwap company not liable — Baiiweys 
Id Ss. 108, 121 cfj/i 123. 

The plff and his wife were travelling in a 
compartment of a train of the deft, company, 
The compartment got overcrowded. The plfi 
became afraid of being molested by oiiher 
passengers and he pulled the communication 
chain and the train stopped. The engine driver 
of the train ran up to the plfis compartment, 
pulled him out of it and struck him blows 
with his fist; the guard came up to the spot 
and ha too slapped the plfi on his face. The 
plfi v/as arrested by the engine driver and 
the guard and was handed over to the station 
master at a station. After his statement was 
recorded by the police be was released and 
allowed to proceed to his destination. The 
plfi sued the railway company claiming 
Rs, 3,000 as damages for the wilful assault 
committed by the engine driver and the 
guard : — 

Held, that, as the company was net authori- 
sed under S, 108 of the Indian Railways Act, to 
arrest the plfi. for pulling the communication 
chain the company was not liable for assaults 
committed by its servants. PouUon v 
and Western Eaihuay Co„ (1867) L. B. 2 Q. B. 
534 foil. 

Held, further that the special provisions of 
S, 108 of the Indian Railways Act could not be 
controlled by the more general language of Ss, 
121 and 128 of the Act Barher v. Edger (18281 
A. C 748 ref. 

The master is liable when the servant acting 
in a matter which ig within the scope of his 
authority, that is, within the course of his 
employment commits a wrong by exceed- 
ing the authority vested in him. The act 
jtsdif which constituted the wrong may be, 

I and usually is in excess of the servant's 
authority, but if in thus transgresaing hia 
authority the eervant is doing in the master’s 
interest one ol the cIubq of the swts. which the 
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master lias employed him to do then the 
master is liable. {Scott, C J, cuiul Bottch&Loy J.) 
Girjashankae Dayashankar VAIDYA V. 

B B. A^T) C. I Railway. 

20 Bom li. R. 12S-45 I. C 715. 

Negligenc0'~Vic5arious liability — Test 

of— Master and servant— Bailor and bailee 
See (1917) DIG. COL. 1178; MA MYAIKG v. 
MADNG 3HWE THE. 10 EuiV L T, 223= 

42 L C. 52. 

TORT — Person seen canvassing and introduc- 
ing litigants to members of the Bar.S<3e LEGAL 
PrAGT. act, S 36. 16 A.L J. 76. 

TBADIHG WITH EMEMY— What is— Paying 
bill of exchange against goods shipped in enemy | 
bottoms. iBobinsOri, J) BHCHAHAN V. MALL 

11 Bur. L T 84. 

TRANSFER— Appeal— Notice to parties— 
Necessity-^ Omission to give nocice and dispo- 
sal of appeal in absence of parties — Restoration | 
of appeal— Duty of court. See PRACTICE ! 

(1918) Pat. 17. I 

——Jurisdiction of Districfe-.mdge— High 
Court circular R 0. 0. 3S56 of 1916 — ^Applica- 
bility See C. P. CODE, S 21 

(1918) M. W. H. 291 

TRANSFER OP PROPERTY ACT (lY OF 

1882) — Scope of— Not exhaustive of the law of 
transfer of property — Part-performance — 
Acquisition of title by. T, P. ACT S. 54 

28 C L. J. 77, 

— ' — — Immoveible property — Mortgage 
debt— Transfer— Registration necessary. See T. 
P, ACTS S, 64.^ 

22 C. W. N. 641. 

S. 3— ‘Notice— Benami purchase- 

possession with real owner Notice of defect in- 
title S<7 cBENAML 43 i C. 556 

S. 3— rlotioa—Fo ssession— Notice of 

the title under which it is held. See LESSOR 
AND Lessee. 45^ I. C 49. 

Ss. 6 and 58 — Future ^operty — 

Assiynm&nt of—Oreaiion oj cliorge on fund to 
C€?n6 info existence on a future date- 
An assignment of future property is not j 
invalid in India. S. 6 of the T. P. Act does 1 
not contain a total prohibition against the 
assignment of all future property, but .must be 
-Construed as an exception to the general rule 
in favour of transfers of property, present and 
future. . ' 

.Pqttionsof A section sliould be construed 
^iisdem with the rest of the section. . 

The words ‘ ‘of a libe^ nature’ ' in clause (a) 
of Sy 6 indicate that to 

'iherfim.muBt beiohl'to- the same category as 


: TRANSFER OF PROPERTY ACT S. 6. 

I 

I the chance of an heir- apparent or the chance 
j of a relation obtaining a legacy, 
i Under S. 58 of the T. P. Act a property can 
I be specific so long as it is identifiable, though 
it may not be in existence on the date of the 
j teaesfer. A transfer, therefore if otherwise 
valid is not rendered inefficacious by reason of 
the subject-matter not having been in existence 
j on the date of the agreement. 

Where a loan is charged on a fund to come 
into existence in the future the charge attaches 
to the property on its coming into existence. 
{Aylim and Seshagiri Aiyar, JJ,] PUSAPATHI 
VENKATAPATHl EAJD V. VENKATA SDBHA- 
DRAYYAMMA 47 I G. 563. 

S. 6 (a) — Hindu Law — Ado'pti<ni hj 

widov) — Agreement postponhig so?ds estate 
during widoifs life-time transfer by adopted 
sen cf property forming part of estate during 
widow's life-twie — Spes succcssio7Lis 

D. K. adopted B by means of a deed of 
adoption which provided that the latter would 
trom that day acquire all the rights which an 
adopted son had under the law in all the pro - 
petty left (matruka) by Raja Baghubar Singh 
deceased and now in the possession of the 
Rani Saheba. But it had been agreed..,...,,,.., 
that according to the wish and permission of 
Baja Raghubar Singh, the Hani Saheba would 
continue to be owner and in possession (malik 
aur qubiy) of the entire Reyasat during her 
life. Subsequently B transferred certain pro- 
perty of the Reyasat to J, and others. After 
the sale B leased ttm property to D , father of 
T. There was considerable litigation between 
B and J which eventually terminated in a 
decree based on compromise between the 
parties to the efiect that in the event of B 
paying to J on a certain date certain sums of 
money by J would give up all claims *to the 
property in question, and that in the event of 
non-payment the. suit of J against B would be 
decreed and the suit of B against J would be 
dismissed. B did not pay the amounts as 
required and the result provided for in the 
decree followed. J applied for the execution of 
the decree, B objected that he had only an 
expectant interest in the ssrate which interest 
was inalienable \—Hcld, upon a construction 
of the adoption deed the interest created in 
favoux of was not a mere possibility of suc- 
cession to the estate after the death ot D. K. 
but that it was a vested right, the right of 
enjoyment and possession being only postpon- 
ed, and that the sale was unafieoted by the 
provisions of 3. 6 (a) of the T. P. Act. {T^hall 
and A, Baoqf , JJ.] BaLY?ANT SiNGH v, Joti 
Prasad. - . 

49 All 692=16 A. D J. 765=47 I. C. 699. 

— « — S. 6' {Q^-^-Hindu law—Bcversimm'y 
inUrest — Healing with— Contract An respect t/,, 
mid./ _ . - . ^ 

h The'intereBt of n reversionex . in' the 'estate, 
of the last mal^ owner is a mete' 
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siLCcessionis and it is not open to them or to his 
guardian if he ia a minor to bargain with it 
or hind himself by any agreement in respect 
thereto. Such a dealing with the estate by the 
Elinor or his guardian is null and void, 
{Ameer Ah). Amsit NabaYan 8INGH v. 
Gaya Singh. 3? M. L, a. 298=45 Cal 690= 
23 M L, T. 142=27 C. L. J. 296 = 
4 Pat. L. W. 221=22 C W. K. 409=16 
A. L J. 265=-(1918) M. W. N. 306=441 C. 
408=20 Bom. L R. 546=7 L. W. 581=45 I 
A. 35. (P. G). 

— — S. 6 (a.) — Beversio7Ur — Transfer of 

property aid under the Sindu law. 


A contract of servdce being a personal con- 
; trac^ i? not assigns. ole before breach, as the 
i transfer would be of a mere right to sue. 

: {21iiira, A. J. 0 .) KABAN KEAN v. OANGUeHTI 

t 47 1 G. 902. 

I S. 6 ic)— Suit for past profits by tracts- 

' fcree of land, if nwintainahle 
i A suit, by an assignee of a village share 
I along with profits accrued due prior to the 
1 sale to recover such profits is not maintainable 
inasmuch as it is a suit for the enforcement 
of a mere right to sue within clausa (e) of S- 
6 of the T. P. Act (Batten, A. J. C ) Lakh- 
PAT SahAI a TikaRAM. 47 I. C 158. 


A transfer made by a Hindu reversioner of j 
his expectant interest in an estate prior to j 
the passing of the Transfer of Property Act, is j 
void under the Hindu Law. [Lindsap. J. C. , 
and Stuart, A J 0.) Har Nath KUABn. i 
INDRA BAHADUR SiNGH. 

47 !. C. 214. j 

— — — S. 6 (of-^Sp&s sivicessionis — Release ! 
of — Mahomedan Law — Relinquishment i 
of rights of inheritance if valid. (See (1917) | 
Dig. col 1180: ASA BEE VI v. KASUPPAN 
CHETTl. 1 

41 Mad 665=34 M .L. J. 460=7 L W j 
216= 41 1. C, 361= 46 I. C. 35. | 


S. 6 (f) and (h)— 'Mahomedan Law — 

Mutwalli — Ivlortgaga of the rigats of — Invalid 
and opposed, to public policy. Seo Mahome- 
DAN Law, MUTWALLI. 22 C. W N. 996. 

S. h— Hypothecation of land - Fixtures 

form part of the security. 

Where immoveable property is hypotheated 
the fixtures pass to the mortgagee. The rule 
in this respect as between landlord and tenant 
does not apply as between mortgagor and 
mortgagee. [Fletcher osid Hada, JJ\) HARI 
Pada Sadbukean z;. ananth Nath Dey. 

22 C w N. 758=441. C. 211. 


Sb. 6 (b), 109, 111 (g)~-Breach of 

condition -involving forfeiture by te^iant — 
Transfer by landlord of his right sifbscgmnt to 
breach— Bight r/ transferee to enforce for^ 
feiiure. 

In 1896, dehs. Nos. d to 7 granted a mulgeni 
—Lease of their lands to deit. I on condition 
that if the latter alienated his rights under the 
lease to anybody the lease was to come to an end 
Deft. No 1 sold his rights under the lease to 
deft. Ko. 2 in 1908. Lefts. Nos, 3 to 7 
took no action ; hue sold their right to the 
plfi in 1911, The plfi. having sued in 1912 
to recover possession of their land on breach 
of the condition : 

Held, that the plfi. was entitled to recover 
possession of the lands from deft. No. 2 
i^Beanzan and Healon, JJ) VISEVESEWAR v. 


Mahableshwae. 

20 Bom. L. R. 767=47 I. C. 198. 


S, 6 ia)— Profits— Transfer of righi to 

receive, ^alid. 

A transfer of a share of tha^ profits of a 
village which have at the time actually 
acomefi fitie, isLan assignment of a debt and 
not of a mere right to sue and is therefore 
not bad inlaw under S. fi (e) of the T P. Act 
a i though the transfer of a . right to sue is a 
necessary incident of the transaction^ iBt'^^ri 
a^id Syed MuharmnAd - *4Z4 Jl. J. 0.) BHABAT 
Singh n. bindha Ghaban, 47 1 G. 634 

— — S. 6 {e)—Mer£ right to sue.-^As^lgn' 

of caniraci of service^ ■ , ' 


S, 8^ Transfer of land— Right to 

ptrofiis coccrued due on the date of transfer if 
also transferred. 

Under S. 8 of the T. P. Act only profits 
accruing after the transfer pass to the land. 
Profits already accrued due are not a beneficial 
interest in the land eince the land cannot be 
transferred with retrospective efiect, (Batten, 
A, J C] LAKi-PAT SAHAI V. TiKARAM. 

47 I. C. 158. 

S. Surrender of lease — Writing 

end registration j-not essential. 
i A surrender of a lease need not be in writing 
i nor need it be registered. {Fletcher and Huda^ 

! ff.) BEOJONATH SAEMA u. MAHESHWAR 
i QAHANI. 23 C. h. 3. 220=46 I. C. l60. 

S. 9— Surrender — Writing unneces- 
sary — Inference from conduct See Relbasel 
22 C. W. N. 441, 

— — — S. 11 — Condition repugnant to 
, interest created.' void — Gift—Beservation of 
Tig}u. 

Per Kanhaiya Lai, A.J. G,— Where an 
intention to make an absolute transfer in 
praesenii of all proprietary rights is clear, any 
condition which derogates from the immediate 
completeness of the gift is regarded as void. 
Wherethe condition, however maybe given 
efiect to without in any way interfering with 
or detracting from the immediate completeness 
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of the gift, or rather the immediate transfer 
of the right in the substance of the gift, the 
condition as well as the gift are valid. 

Any reservation of proprietary rights in the 
corpus would be inconsistent with an incention 
to make a gift, bat the reservation of a right 
to the usufruct of a portion of the prenerty , 
given would nob he inconsistent if the inten- ' 
tiion to give the corpus be otherwise manifest. 
iStuort and Kanliaiya Lal^ A, J. C.) FaKHIR 
Jaean Begam V. Md. abdue Ghani Khan 
3 0. L. J. 49=45 L C. 307. 

S. 11— Creation of Hindu widow’s 

estate by deed or will— Absolute restriction on 
alienatiion — Condition void. See WILL, 
CONSTRUCTION. 3 Pat. L. J. iSS 

S. 11— Mahomedan Law—Gife vuth 

invalid condition attached'’- Gift, valid. See 
MAHOMEDAN LAW, GIFT. 22 C. W- 512. 

S. i2— Permanent lease— Restriction 

0^1 alienation — Validity of, 

A restraint as regards alienation might be 
void where property is transferred in other 
respects in absolute right* But where land is 
merely granted for use or cultivation, either 
free of rent or at a favourable rate of rent, any 
condition restraining aliention would not be 
inconsistent with the rights conferred or 
necessarily void. 

Hereditary rent-free tenancies of a perpetual 
chaiaoter might exist without any rjghb of 
'■alienation attaching to them. {Kanhaiya Lai, 
A. J. C.) Katesae Estate v. Mahomed 
AMIE. 5 0. L. J* 149=46 I. C. 73. 

— —— -S. iB—hiierest in immooeahle pro- 
perty io take effect ofitJie death of a person, 
tohetlier conthige^ht or vested — Sint by iioo 
reversio\ujrs^ Gompromise — Provision that 
propert ies should be taken by them on a certain 
personas death— ^Death of one, other if solely 
entitled to the ioholc. 

Where two persons claiming to be reversion- 
ers to one K. deceased, instituted a suit ; 
against K’s widow, mother and brother dia- ; 
puting the genuineness of a vdll whereby the j 
properties of K were bequeathed to them and a 
ooiDpromiee was arrived whereby some of the 
propertias were to bi taken bv the plfis. on the 
death of the mother, the widow's rightshaving 
been already purchased by the mother and i 
brother in a compromise in a prior suit by her, 
and subsequently one of the two persons 
having piedeoeased the other, the other alone ' 
brought a suit for the recovery of the whola of 
the ^b^rty secured' by the compromise on 
the /ground that he has* become entitled to the 
■ whole propeifciee by survivorship in , preference 
to the heirs of the deceased,. 

Moldy that \the. Tights secured to the two 
.^per&^ms. by the- compicmiEe was; a vested 
that it : did from 


j TRANSFER OF PROPERTY ACT S. 41. 

I one to the other by sui’vi vorship but was in- 
t heritable and divisible between the two donees. 
{ i ivi. I A 187 aud 35 Cab 45^' ref. {Avlmg 
' and SoRnagiri Aiitar JJ.) Kei-HNA AIYAE v. 
Swaminatha AITAR 24 H. L. T. 101= 
(19.8) M. W. N- 503=8 L W 140= 
47 I. C. 723. 

S. 21 — Period of vesfciag— Will — 

Successive lifednterasts— Reversionary trust to 
particular persons “if then living" — Vesting, 
period of. on the death of the last life-tenant. 
See Will, Consteuction. 

45 1. A. 257 IF. C.) 

--S. 39— Impartible Estate — Transfer 

of— ■ Junior members not entitled to a charge 
for maintenance against transferee in the 
absence of a special custom. See HINDU Law, 
j Impartible Estate 3 Fat. L. J. 64s. 

~"S. 41 — Constniotiva notice — Benami 

purchaser — Possession with real owner — 
Notice of defect in title. See BENAMI. 

43 I. C. 656. 

S. Disclalvier by real owner — 

Transfer by oUcnsiblc oivner — Estoppel 

A person who has disclaimed a title cannot 
be allowed to set it up afterwards to the 
prejudice of 3rd parties who have purchased 
, the disclaimed property from the ostensible 
I owner in good faith and for value {Stuart and 
Kanhaiya Lai, A. J. C.) Pakhr JaHAN. 
BBGABI V, AID. ABDUL GHANI KHAN. 

5 0. L. J. 49=45 I. C. 307* 

S. 41 — Estoppel — Benamidar allowed 

to pose as ostensible owmr and to alismUe 
property— Peal owner 'Jf can deny title of 
henamidar. 

Where the real owner C allowed L to pose as 
the ostensible owner of the property and at- 
tested a mortgage by L in favour of the piS G- 
is estopped trom denying as against a bona 
fide enourobrancer for value that L was not 
competent to deal with the property, 

A who claimed through. 0. as hia oredit:)r, 
had no superior rights against the plS to that 
I of 0. and the plSs, claim must, therefore prevail 
against A's debt. (Le Bossigml a^id Wilherforce 
\ JJA SANT Singh i^.Lachmi. 46 I. C. 102. 
i 

il— Principle of, based on estoppel 
— Silence where no duty to speak— No estoppel, 

S. 4l oi ths T. P. Act is based upon the 
doctrine of estoppel- The mere fact that the 
real owner kept silence and advanced no claim 
for a long tiihe cannot be treated- as evidence 
of an implied consent on his part to 
the- continuance of a trespasser's possession' 
during that time. [Lindsay^ J. 0.) SAIYBD 
UN-NISSA u' MAIEU LAL: ' - 

5 0. ii. a. 391=47 1 c; m 
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S. 51— Trcmsjcr by ostensible oioner — 

PurcJiase oj equity of redemptio7i— Nominal 
e^idoraernent 0/ satisfaction by a llie-iena^it of 
the mortgage — possessio7i ohiai^ied by ‘purchaser 
frcmi th'3 life-tenant cut of affection— Scdc 
of property to third party — Plea of bona fide 
purchase for value without yioiice cabinet avail 
against reynamderman oj the mortgagee 'suing 
for ptossession 

In 1885 the property in dispute was morc- 
gaged to P. who died in 1899 ; having made a 
will under which his widow H. was given a 
life interest in his -estate and the remainder 
was left absolutely to his daughter's daughter 
(pl^). In 1900 , deft. No. 3 who was a confi- 
dential clerk of H. purchased the equity of 
redemption in the mortgage and purported 
to pay off the mortgage, on the oth of April 
1900. Though the mortgage-deed bore an 
endorsement that the mortgage was satisfied 
yet it was found that the endorsement was a 
sham, nothing having been really paid. Nor 
was any transfer of the property taken by deft. 
No. 3 from H. Deft. No. 3 sold the property 
to deft. No. 4 in 1912. On H‘s death in 1914 
the plfi. sued to recover possession as mort- 
gagee from deft. No. 4 or to recover the amount 
of the mortgage debt. Deft No 4 pleaded that 
-he was a bona fide purchaser for valuable 
consideration without notice : — 

Held, (1) that the endorsement of satiafac' 
tion on the mortgage* deed amounted merely to 
a gratuitous promise not binding on the relea- 
sor, since the English method of procedure by 
deed, on the principle that a deed imported 
consideration, had no application in India 

(2) that S. 41 of the T. P. Act, 1882, could 
not avail deft. No. 4 for deft. No. 3 never be- 
came the ostensible owner inasmuch as there 
was no transfer to him from H. in whom con 
sequen^ly the title always remained ; 

(3) that the possession which daft. No 3 had 
obtained out of afiection from H. would enure 
for the benefit of the assignee (deft. No. 4 so 
long as H the life 'tenant of the mortgagee, 
survived, but it would not prejudice the right, 
of the plfi., the remainderman of the mort- 
gagee; 

(4) that therefore deft. No. 4 was not pro- 
tected by the plea of bona fide purchase for 
value without notice {Scotia C, •/, and Baiche^ 
lOTt J.) Bai JAYAOAVBI V. PUBSHOTTAHDAS. 

20 Bom. D. R. 177-44 I C. 926 

— S. 43 — Applicability of — Erroneoics 
repr^sentaiim, ^ 

- Before S. 43 of the T. P Act can be brought 
into operation there must in fact have been an 
inducement by erroneous representation. The 
q^uestion of the applicability- of S, 43 depends 
upon the decision of the issue of fact. 29 Btun 
3T9, 34 Bom- 175 and 34 Mad, 159 ref, {Bob 
and Imam, JJ.) CHAKEAPAm NUNPI 
Sbimati GAYAMONI DASSI (1918) Pat. 278= 
5 Pat. L, W. 219=48 I. C 228. 


TRlNSPfiH OF PROPERTY ACT S. 1 . 

S. 43— Applicability of — Mortgage of 

warg Und aod kumaki land — Eumaki land 
granted in dharkhast by Govu. to mortgagor — 
Mortgagee not entitled to benefit of the grant. 
See SOUTH Canara. Kumaki Land. 

35 M. L J. 120 . 

S. 43— Applicability of — Transfer of 

spes-succes^iones — Transfer not operative as 
regards interest when it becomes vested. See 
Land Tenure, Paeayam. 41 Mad. 749. 

— S. 43 — Ghafcwaii laud — 8ale of — Sub 

1 sequent enfranchisement — Vendee acquires no 
' interest. See LAND TENURE, Gkatwali 

28 C. L. J. 2S3 

— S . 43 — Principle of — Morigage of non^ 

transfer ahU interest — Subsequent acquisition of 
transferable interest by mortgagor —Aliejiat ion 
of portion of prove r tv —Bight pf mortgagee over 
whole property for suin-crigynally lent and sub- 
sequent advmices. 

Where at the date of a mortgage the mort- 
gagor had only a non-fcransferabie interest iu 
the property mortgaged but subsequently ac- 
quired a transferable interest in it and conveyed 
a portion of the mortgaged property to a third 
party, held that the mortgage operated as a 
valid charge on the whole property (including 
the portion conveyed] enforceable at the ins- 
tance the mortgagee immediately on the 
acquisition of the transferable interest. The 
mortgagee has a charge not Only for the 
I original advance but also any money subse- 
quently paid to save the property. Holrayd v, 
Marshall, (1882) 10 H. L. 0. 191. Collyer v. 

! Isscocs, (183*2) ]9 Ch. D. 312, Tailby v. Official 
Beceiver, (1888) 13 A. C. 523, 7 0. L. J. 387, 31 
I C. 6C7, 10 A 183, 29 A. 133 Ref. {Moolterjea 
I a7id Beachcrofi, JJ ) Subendra Nath DBY 
I r. Raj EN DR A Chandra. 27 C. L. J. 239= 

I 43 I. C. 740. 

i 

» — S. 61 — hnfrravemenis — Qompensaiimi 

\ fer purchaser for vahie from ImiiUd owner — 

1 Eight to compensation — Principles regulating. 

Where a purchaser knows or is presumed to 
know that the vendor can sell only under 
certain circumstances and either knows that 
such circumstances do not exist or wilfully 
abstains from making any enquiry on the 
subject, the mere fact that he purchased for 
cousideracion will notTSuffice to show good 
faith and he will not be able to claim com- 
j pensation under S. 51 of the T. P. Act for 
improvement efieetad by him, 

Apart from the provisions of S, 51. of the 
T. P. Act however, an equitable right may 
arise in favour of a purchaser from the owner 
of a limited interest who makes improvements 
on the property in his possession 

But this ruie can only come into existence if 
it can he shown that ■ the true owner stood 
aside and abstained from asserting his rights. 
There must be ' ir^ such cases some equity 
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arising out of the conduct of the true owner ! 
and further, apart from the conduct] of the j 
owner in this connection’, the right cannot 
come into existence unless it is found that t,he 
person in possession was under a mistaken 
helief that he had a permanent interest in the 
property, iLindmy, J. O.) ETIZAD HUSSAIN 
V. Beni Bahadur. 6 0 u J. 1— 

45 I C. 242. 

— — 'S. 52 — Lis pendens — Contentions 

'lyrocf editor] —Partition jyroceed^nejs under C. P‘ 
La^iid Eevemte Act^ imtitution of — Lease by 
lajnhardo^' during pmdency of. 

The mere institution of partition procee- 
dings under the C P Land Revenue Act 
ISSl. does not in itself put an end to the 
authority of the lambardar to give lease. A 
partition proceedings under the C. P. Land 
Revenue Act, 1881, is not in its origin and 
nature necessarily a contentious proceeding, 
Itiis only when an objection on a question of | 
title is raised and the Deputy Commissioner ! 
elects to esercise his powers as a Civil Court j 
under S. 135 of the 0. P. Land Revenue ; 
Act that the proceeding became contentious i 
within the meaning of 3. 52 of the T. P. Act, ^ 
(MiUm 0. A.J.G) Fakirgir v. Mulchand ! 

14 N. L, R. 18=43 1.0. 934. 

— — ‘S 52 —Lis pendens— Doctrine of not I 

applicable to parties rauged 071 the some side — 
A7iy otJier party meanmg of. 

The doctrine of Us pendene has no applica- 
tion between parties ranged on the same side 
between whom there is no issue for adjudica- 
tion. 

The words “any other party’^ in S. 62 of the 
T- P. Act, mean any other party between ( 
whom and the party alienating, there is no I 
issue for adjudication which might be preju- , 
diced by the alienation. 29 All. 339 and P. 0. j 
foil. {Wallis. C. A. Ku7nara6wami Sastri and i 
BedmeeJUJ .) Manjeshwara Krishnayya ! 
V. Vasudeva Maldayya. 41 Mad 453 j 
=34 M. h. J 263= i 
23 M. h. T 70=7 h. W. 1€4= 
44 L C. 471 

— — — S 52— Lis pendens — Doctrine of, if 
applicable to a comoromise decree behveen origi- 
nal parties when olic/iee has also been impleaded j 

Per Wallis C J.-*kn alienee of Im.move- ) 
able property pendente lite from the deft, in a | 
suit is bound by a decree passed in terms of a j 
compromise arrived at between theplH and the j 
■deft after the date of the alienation in question j 
and before the. date when the alienee waamade j' 
-a party to the stdt. ^ , 

,29 Lrmdan v Morris, (1832) 5 Sim 
247 Melle'n v, MoUm Malleable Iron Worhs 
(1898) 18a;.134'u. S. s. c. Bep 852, 10 M. I A. 
;476.Bef. -_y-\ - 

Snninasa lyenger At— A compromise' en- . 
^r§d 7hie..hetw’e9B parties ’ to: ay 


suit cannot be made a decree of Court 30 as to’ 
affect the interests of an alienee peatdenie iite 
after he is made a party 

For the application of the rule of lipendens 
there must be, first a decree or order of Court 
and, secondly, that decree or order must have 
been passed while the alienee pendente Ute was 
not a party on the record, for the rule of his pen- 
dem is an esceotion to the general rule that a 
decree or order is binding-only on the parties to 
the suit (Wallis C J and Srinivasa Iyengar J) 
GeERLO SUBBA REDDIt:. AMPARAYANI VENK 
aTASESEIAH, 43 I. C 502. 

— Ss 52 and 2 (d)— Lis pendens— 'yLovt- 

gage suit pending in High Court — Compulsory 
winding up— Transfer effected under another 
Courts order pending suit — Liquidators autho- 
rised to create- -Charge created gains no 
priority over claims of parties. See (1917) DIG 
COL. iisi *, Moti Lal Shiv Lal v. Poona 
COTTON AND Silk mfg co. Ltd, 

42 Bom. 215=19 Bom. L. R. 602= 
41 I C. 246. 

— S. 52 — Prmciple of— Transact 1071 ' en> 

te7'cd i'dto durwg pendenenj of suit, resulting 
m subrogaticn . 

The essence of S. 52 of the T. P. Act is that 
a transaction entered into during the pendency 
of a suit cannoc prejudice the interests of a 
party to the suit who is not a party to the 
transaction. A transaction entered into during 
the pendency of a suit resulting in a subroga- 
tion is within the section. [Sharfuddm and 
Roe. JJ ) RaI BENODE BEHARY BOSE v, 
HIRA SINGH. (1913) Pat, 76=34 I. C. 726. 

— — — S. 52 — Lis pendens— S^Rt to eject 
ijaradar after icrffimaUO'n of UascSettle^nmt 
by ij ar adar with tena^ii dtm 7 xg p 6 n>de 7 mj of 
suit if bLiding 091 landlord. 

Where an ijaradar of certain lands made a 
settlement of the lands on the expiry of the 
ijara while a suit by the . proprietors for his' 
ejectment from the lands covered by the ijara 
was pending ; 

Held, that the raiyats with whom the 
ijaradar had settled the lands where liable to 
be ejected by the proprietors thereof, as the 
ijaradar did not act in good faith in making 
the settlement. {Waimsley and Pa^iton JP.) 
FELU SARKAB V, HSMANTA KUMARl 
Debya. 47 !. 0. 365. 

<’ 

— — S, b%—Trd 7 isfer pe^idente lite — Agri-. 

czdtural lease ufider Te^iancy Act -V aiidUxj'-r^ 

' Burden of proof ^ ^ 

An agricultural lease under the Tenancy Act 
is a transfer within the meaning of S. 52 of 
the T, P. Act and it lies on the party relying 
on the lease to show that it did .not affect the 
-right s ' of the . other party to-, the litigation,. A b 
ife^ . lease :of . a. s Ji.ren dered . beddings may hr : 
may not so aff^t the rights ’ of ; thA' -leseoreb 
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successor, according to the circumstances of 
the case 15 G. F. L B. 6 foil, {Baiien^ 0 A. 
C.) SHRI GANESH Vr Pandueang. 

14 N. L. R. 133=46 I. C. 762, 

"T^S. 53 — Fraudulent benami transfer — 

Fraud carried ■ out — Transferee’s suit for 
possession under the transfer — Plea of benami 
character of transaction — Sustainability. 
See (1917) DIG. COL. 1189 ; KamAYYA v, 
Mamayya. 32 M. E. J. 484= 

43 I. C. 352. 

-S. 63 — Fraudulent irayisfer Test of — 


Freference of one creditor' — Validity. 

Held, that transactions made merely for the 
purpose of preferring one creditor over another 
are not void under S 53 of the T. P. Act. In 
order to invoke the aid of that section ft must 
be proved that the transaction was entered 
into with the object of defeating all the credi- 
tors. 

Held, further . that the fact that a person has 
made an estremely good bargain is no reason 
to conclude that the transaction is tainted with 
dishonesty. {Hindsay ■, J . 0.) KaLU SiNGH 'y 
RANDHIR SINGH. 21 0. G 97= 

5 0. E. J 208=46 I. C. 330 

-- — — “S. 53 — Transfer in fraud of creditors 
— Absence of benefit to transferee— Part pay- 
ment of consideration, effect of. 

A transfer of immoveable property, which is 
not 5o?in/s£Ze and is efiected so as to defraud 
creditors, is void though the transferor secures 
no benefit thereby. Where the transfer is 
fraudulent and is efiected with a mala fide 
intent, the mere fact that a portion of the 
consideration is actually paid will not clothe 
the transaction with reality and take it out of 
the operation of S. 53, 43 C 521 dist ; 5 M L 
T. 283 ; 24 M. L. J. 266 foil, 30 M. 6 : 25 B 
202 dist. [Spencer and Seskagiri Iyer. JJ ) 
SUBEOYA GOUNBAN V. PEEOMAL CHETTIAE 

43 1. C. 966 

— S. 53- Transfer in fraud of creditors 

but really intended to pass title- Whether 
should be set aside or resisted by way of 
defence to a suit on the transfer. See ( 1917) 
Big. COE. 1190. PAIiANIANDl CHETTI tJ. 
APPAVU CHETTI. 30 M. E, J. 565= 

19 M. E. T. 390=22 M. E. T. 474= 
45 1. C. 52=34 1. C 78. 


^—Transfer in fraud of creditor's 
>—Be^esentaii^i6 action if necessary. 

Quaere Whether a suit to set aside a trans- 
fer under S 53 of the T. P Act as being in] 
fraud of oreditors, should be brought by all j 
the cr^itoxa or by some of them aa repres- 
enting the entire body of creditors. (Aylmg 
and Phillips, /. J.) . VENKATESWAEA AIYEB u. 
SOMASUNBARAM GEETTlAa. , «« 

(1918) M. H 254=T L ® . 28fe 
^ 44 1 C. 6pl. 


S. 53 — Transfer to stranger for 

value in fraiid of creditor “* Kncwledge of 
inteiition to defraud, is enough 

A transferee who is not himself a creditor 
and who takes the transfer with full knowledge 
of the fraudulent intention of the transferor to 
defeat hig creditor is not a transferee in good 
faith and such a transfer is void as against a 
creditor even if the transferee had paid full 
value of the property purchased by him. 

Such a transfer cannot be held to be valid 
on the ground that a portion of the considera- 
tion money was applied by the tran.fieror in 
payment of some debts which he owed to third 
persons. (N, R. Chaiie^fea and Richardson, JJ ) 
APTABUDBIN GHOWBHUEY V. B^SANTA 
Kumar Mukhopabhya, 22 G. W, N. 427= 

45 1. C 441. 

■■ — 3. 53 {2)—Fraud2dent Transfer — 
Presumption — Actual existoice of debts un-' 
necessary — Likelihood of decrees etc het.ng passed 
against transferor enough. 

The Courts below dismissed a creditor’s suit 
to set aside a transfer of property as being 
fraudulent, on the ground tnat the transreror' 
had no debts at the time of the transfer al- 
though it was proved that the transfer was 
executed in the very year in which the credi- 
tor obtained his decree against the trans- 
feror. 

Held, that the decision of the lower Courts . 
could not stand, as neither of them had ccn- 
sidered the fact that the transfer was executed 
at a time when the executant was well aware 
of the probability of a decree for a substantial 
sum being passed against him and as neither of 
the courts below had taken into consideration 
the presumption laid down by S, 53 (2) of the 
T. P. Act (Wahnsley and Panton, JJ.) Mah- 
RAJ AGARWALA U. AHAMAB AEI M AH AM AD. 

47 1 C. 932. 


S. 54 — Contract of sale unregistered 

not effective to pass title. 

Under S 64 of the T, P. Act a contract of 
sale of immoveable property of the value of Es. 
100 and upwards unless followed by the regis- 
tration of the deed cannot completely transfer 
property. 

When one of several executants of a deed 
admitted execution before a Registrar but the 
deed was not actually registered the document 
could pass no title (Jwala Prasad J.) SHEIKH 
WAZIB AEI V. MUSSAMMAT MAHIMUNNESSA. 

4Pat.E. W. 72=43 I. C 777. 

S. 54 — Conveyance unreyistered — 

f Title by estoppel. 

A purchaser at a court auction whose sale is 
confirmed under 0. 21, R 92, became thc-ahHo. 
lute awner of the property and if the title is 
again to Test in 1)ha Judgment debtor it must 
be by registered conveyancer 
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Tisere is no such thing in law as title by j 
estoppel, (Baittm A. J G.) UEOEA v. LAXMAN j 

44 I. C. 978. 1 

I 

‘ — S. 54 — Immoveable property — Mort- | 

gage debt— Transfer of—Begistered insirumcyit I 
necessity, i 

A mortgage debt is immoveable property 
both for the purposes of S. 54 of the Tr. of P. 
Act and for the purposes of S. 17 (b) of the 
Eegistration Act and where such a debt is 
transferred by an instrument in writing and 
the value of the right, title or interest 
transferred is one hundred rupees or more, the ! 
writing requires registration under the Regis 
trstion Act. {Richardson, J.) SakHIUDDIN 
Saha v sonaulla Sarear, 

22 C. W. N. 641^:^27 C. L J. 463 
=45 I, C. 986. 

— S. 54 — JPurclzase money — Nm'paymeni 

of— Title passes nokvithstanding . 

Where parties enter into a bargain for the 
gala of property of any nature, if the real 
intention is that the right to the property 
should pass, the mere fact of non-payment of 
part of even the whole of the consideration 
will not make the deed of transfer fictitious. 
The non -passing of the consideration may 
often be very strong evidence that the deed 
was not intended to operate. (Richards, C, J, 
,and Banerji J,) ALAMDAR HUSSAIN v. MOTI 
Ham. 16 a L.J. 454=46 I. C. 382. i 


“■ S. 54 — Sale of land — Non-payment of j 

price— Effect of— Title passes notwithstanding 
uidess sale is made conditional on payment of 
price. 

The non-payment _ of the consideration 
money stated to be paid by a sale may be an 
important item to take into consideration to 
determine whether the conveyance is or is not 
a real transaction, but a conveyanoe notwith- 
standing the non-payment of the consideration 
money may be a perfectly good transaction, 
except where the conveyance is drawn in such 
a form that the transfer is conditional only 
upon the satisfaction of the consideration 
money. (Fletcher and Richardson, JJ.) KUMUD 
Kamini DASI V . Khudumani Dasi 

47 1. C. 202. 


“S. 54— Sale of land—Vendee in 

possession of land under contract of sale— - 
Payment of eoasideration—Right of vendee if 
can be sold in execution -Right of purchase. 
See (1^17) Dig-. Col. 1199 ; Jnan Chandra 
Das u. haei mohan Sen. 

22 C. BT. N. 322=41 L C. '856. 


54 Bade — ■ Noth-payrnent of 
■ pnrchasg monr^Bassing of HUe— Remedy of 
-- seUer, ‘ 

'i lnasaleofirhmoyeable- property thenon- 
. . payment of the purchase-money does not^ 
passing of ovmerahip of the 


purchase property from the vendor to the 
purchaser and the purchaser can notwithstand- 
ing such non payment maintain a suit for 
possession of the property. The only remedy 
of the vendor is a suit for the recovery of the 
purchase money. [Maung Kin , J .) Venkata- 
CHELLUM c. Maung Tun e. 45 I c. 860. 

— S. 54i—U^yregister6d agreement — Pos- 
session under— Ejectment suit — Defence. 

A suit for ejectment by a person having a 
legal title can be met by one in possession 
under an agreement not formally executed and 
administered, though a suit for specific per- 
formance is barred. 24 M. 377 ; S9 B 472 • 
44 C. 542 ; 29 M. 336 ; 88 M. 6l9 ; 40 m‘i184 
18 C. W. N. 445 ; 20 C. W. N. 149 Ref. 

Richardson, /—The T. P. Act does not 
contain the whole law on the subject of 
transfer of property. (Teunon a'zd Richardson , 
//.) Mahammad Shapieul huq Choud- 
HURY V . Krishna Gobinda Ditta 

28 C. L. J. 77=47 1. C. 423 

— S. 64 — Sale — Unregistered *deed — 

Ve^idee Girder, position of, 

A Vendee claiming title under a deed of 
sale, which for want of registration cannot be 
received in evidence, is in the position of a 
trespasser and is liable to ejectment by a ven- 
dee under a subsequent deed of sale duly re 
gistered unless he has gained a title by ad- 
verse possession. 34 Mad 64 to ref. (Shah Din 
J.) UTTAM OHAND V JANJI RaM. 

Ill P R 1918=48 I. C. 390. 


Ss 54 and 118 — Ufwegistered exchange 

Actings of parties — Part performance-Oure 
of defect in title. 

Equity will support a transaction though 
clothed imperfectly in those legal forms in 
which finality attaches after the bargain has 
been acted upon 

Where two persons sold each' other’s pro- 
pety among themselves by duly registered 
deeds of sale but under a subsequent contract 
of exchange remained in possession of their res- 
pective properties and long after the transac* 
tion one of the parties brought a suit to eject 
the other on the strength of the sale dead 
ignoring the unregistered contract of ex- 
change. 

Heldn that the transaction had become effec- 
tually binding upon the ^parties in spite of 
the fact that the provisions of Ss 54 and 118 
of the T.P.. Act had not been complied with. 
42 G. 80 31 B. 165 24 B, 440; 33 M 519 
29 M. 336 16 A. 344; 88 A Ref. iPiggot^ and 
Walsh JJ.) SALAMAT ^AMINI BE0AM v. 

Masha ADDAE Khan. 

40 All. 187=16 All I*. J. 68=43 I. C. 645 

S. 55 (l^ (f) — Vendor and pure hoset - 
Pu^ohas&r not 'in possession’— W^ndor 
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stipulating as to non-liability for Jailure to 
secure possessmi — Effect of. 

Plfi. made a speculative pui’chase oi a 
piece of land from the deft who proteced him 
self by inserting a clause in the conveyance 
to the efiect that if the pLff was dispossessed 
by anybody other than the vendor the latter 
would not be liable to the purchaser. 

Sold that on his failure to get possession of 
the land the plff. was not entitled to a refund 
of the purchase money. {Wahnsley afid F anion 
JJ.) INDRA NARAIN das V. BADAN CHAND 
BA Das. 47 I. C. 340- j 

— S. 35 (2) Covenant for title— Breach 

of — Damages— Kncioledge of defect of title — I 
Effect. \ 

Under the provisions of S. 55 (2) of the 
T. P. Act the vendor is deemed to contract 
with the buyer that the interest, which he 
professes to transfer, subsists and that he has 
power to transfer the same. 

Where a vendor sells -land as belonging to 
him and it turns out that his title was 
defective, he is liable in damages for breach 
of the agreement, whether the vendee knows 
of the defect iu the title are not. The vendee 
is entitled to rely upon the covenant contained 
in the deed and is not bound to exercise due 
diligence in discovering the facts. Mere know 
edge or suspicion regarding .the defect in 
title does not prevent an express or implied 
covenant from operating. It is only when 
there is a contrraofc to the contrary that the ' 
implied covenant does not apply. {Mittra, A. 
J. 0,) SHALIGEAM SADASHEO PANDB V. 
NARAIN. 43 1. C. 669 

—r-S. 55 (2)— Vendor and purchaser — 
Coveilant for title— Indemnity clause in sale- 
deed— 'Oontinuing oovenp-nt— Breach— Damages 
cause of action stating point when title inter- j 
fered with. See Lm. ACT. ART 116 and 116. 

35 M. li. J 124 I 

- — ‘S. 55 (4) (hJ—Ve^idor’s lien for unpaid I 

purchase mcaiey— Extinction of by act of ' 
parties — Contract to the ccynirary — Vendor 
taking a promissory note from one of the ven- 
dees for portion of the price. 

Plff and another sold land jointly to daffes, 

1 to 4 for Ks. 10,000. Of the amount Rs. 8,650 
were received by the vendors in cash and for 
the balance of Rs. 1,850 the 1st deft, alone 
executed two promissory notes one in favour 
of each qi the vendors for Rs. 675 each. Plff. 
sued on his promissory note for Rs. 675 with 
interest and daimed a lien as for unpaid pur- 
ohase money, ^ 

B.eld, the facts that ' the promiTlsory notes 
were executed in favour of each of the vendors 
by only one of the vendees, that ' there was a 
stipulation for a fixed rate of interest and that 
only one of the vendors brought the suit with- 
out joining the co-vendor showed that the 


i promissory note formed part of the considera- 
‘ tion, that there was tharefore no unpaid 
I purchase money and that the piS. (vendor) 

! was not entitled to a charge on the land. 

1 Earl of ‘Jersey v. Briton Ferry Floating Deck 
; Co. Eq. 409; Winter y. Lord Anson, 57 E. B. 

' l74; Dixon v. Gay fare. 44 E. R. S7S: Parrot v. 

I Sweetlajid, 40 E, R aoO: Dire Brentwood Brick 
I cmd Coal Co. 4 Ch. D. 862; Thompson v. 

! Pemt'at 110 E. R. 1C38; 21 M. L. J. S49, 
(1918) M. W. N- 826 : 15 M. L. J. 396 Ref. 
[Ayling and Phillips, JJ.) ERISTNASWAMI 
IYENGAR f SUBRRAMANIA GANAPATHTGAL. 

35 M. L. J 304=23 M. L. T. 85= 
(1918) M. W. N. 231= 

7 L. W. 210=44 I. G. 523, 

S. 58-^ Charge— Property to come into 

existence in future —Validity of the charge-. 
See T. P. ACT, SS. 6 AND 58. 47 I. C. 563.^ 

Ss. 53 and 69 'Mortgage money\ meaning 

; of — Interest — Mortgage with power of sale — 
i Default of paijment of inierest — Bight to sell. 

Where under a mortgage the mortgagee is 
j given a power of sale at any time on default of 
payment of principal or interest and the sale 
proceeds are to be applied towards the payment 
of the principal and interest, the document 
should be considered as a whole subject 
tcS. 69 of the T. P Act and the right of 
redemption should be taken as dependent 
on punctual payment of the monthly interest 
as it falls due in the meantime. The power of 
sale can be exercised under S. 69 of the T. P. 
Act even if there is no default in respect of 
: payment of the principal money. 

I The term '‘mortgage money in S. 53 of the 
I T' P. Act includes interest along with the 
^ principal”. (Tvooyney, C, J. and ParletU J>) THE 
Firm of A. C. kundu v Rookanand, 

11 Bur L. T. 147=43 L C. 921. 

3 Mortgage— Mortgage money only 

partially paid up — Pro tanto charge. 

A mere default on the part of the lender to 
pay the full amount of the charge would not 
deprive him of his lien in respect of the money 
actually advanced 2 M. 79; 2 M 212; 35 M. 
114; 14 A, 273 Ref. {Ayling a^id SesJiagiri 
Aiyer, JJ.) PUSAPATI VENKATAPATHI RAJU. 
V. VENKATA SNBHADRAYYAMA. 

47 I C, 563. 

S. 58 (c ) — Mortgage by conditional sale 

— <^10 persorial covenant to pay. 

In a pure mortgage by conditional sale there 
is no personal covenant to pay as in the case 
of a sipiple mortgage. Therefore, if in a suit 
based on a deed of mortgage by conditional sale 
the mortgagee fails to get a mortgage decree 
owing to want of due attestation, he is not 
entitled to a personal decree as there is no 
personal covenant to pay, (Batten i A^J. O.) 
ANAOTRAO V. TUEABAM. 46 I. C.'326. 
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S. 5S (d)— Usufructuary mortgage — 

Meauing — Usufructuary mortgase— Failure of 
mortgagor to give possession of mortgaged pro^ 
perfcy — Mortgagee’s ttight to sue for sale of 
mortgaged property. Sse (1917) Dig, COL. 
1199 MARTtJRU SUBBAMMA V GADDE 
NARAYYA. 31 Mad. 259==33 M. L J. 623= 
22 M, li. T. 429=:(1917) M. W. N. 828= 
6L W. 738=431 C. 4 (F B.) 

— S . 38 (d) — Zarpeshgi ijar a ---Provision 

for annual bargain payable to executant — Mori 
gage or lease. 

The plfi. borrowed money from the deft, and 
gave a certain share in a village in JSarpeahgi 
ijara at a fixed rent whereby it was provided 
that ijaradar would be entitled to deduct the 
interest on the money advanced out of the rent 
payable and a portion of the balance as Govern- 
ment dues and pay^the rest to the plff, every 
year and that on repayment of the entire sum 
advanced on the expiry of the term of the 
ijara, the ija^a shall be annulled but in case 
of non-repayment on the due date the ijara 
will continue. 

Beld, that the transaction created the rela- 
tionship of mortgagor and mortgagee and that 
this was not a case in which the amount ad- 
vanced to the owner of the land ought to be 
viewed as an advance of the rent fixed upon 
the land. 25 Ail. 115, 24 Cal. 272, 2 C. W. IT. 
763 ref. 

It is impossible to lay down any general 
rule as to efiect of a Sarpeshgi transaction. 
Every case must depend upon its own facts. 

The question to be decided in each case is 
whether the main object of the instrument was 
to create the relationship of mortgagor and 
mortgagee or of simple landlord and tenant. 
(Dawson Miller , C. J. and MiilUck, J.) 
SHEIKH Muhammad hakif v . Mooeat 
Maeton. 4 Pat. L. W. 146=44 L C. 1S3. 

' ^ — S, 58 (e) -—English mortgage Mort- 

gagee, owner of the property subject to owner- 
ship being divested by re payment of the loan 
on the appointed day. See CROWN, Debts. 

22C.YSr H.793. 

— ' — "S. 59 — Doc'ime^ni reciting delivery 
of securies to equitable mortgagee — Begistra' 
Pion if 'tie cess ary. 

A document merely reciting what securities 
are handed over to an equitable mortgagee ’ 
is a memorandum and not a mortgage and does 
not require registration. (Ortyiond and Pratt ^ 

. J7.) Badri das The Ghetty Firm op 

a A. M; ;K. 4SI. C. em 

>— — 8. .^—Equitable mortgage— Letter 

Irommortgagbi* to equitable mortgagee showing 
: object of mortgage— Ilegiatration unnecaasary 
gca BBGISTRATION act, : S. . 17 (1) 4h} 

22 B.AS. R 768=^44 IvjtJ. 211; 


TRANSFER OF PROPERTY ACT S. 59. 

S. 59 — Mortgage — At testation ■ — 

Achnoivlcdgment of signature by executant 
before attesting witness —Mcrtgage invalid — 
Evidence Act, S. 68 — Effect of. 

A mortgage deed purported to have been 
signed by two witnesses as required by S 59 of 
the T. P Act. but it was admitted in evidence 
that one of them was dot; present at the time 
of execution but signed it and being told by the 
executant that he had executed it the docu- 
ment is not only ' inadmissible under S 68 of 
the Evidence Act but does not effect a mort- 
gage at all. (Twomey, 0. /. and Parle it, J.) 
PERIANNAN CHETTY V. MAUNG BA THAW. 

11 Bur- L. T. 114:;=43 I. C. 918. 

S. Mortgage — Attestation — Scribe 

of tohen an attestor — Scribe deposing to execu- 
tion of deed— Proof of execution. 

The essence of attestation of a document is 
that the person attesting must have seen the 
document executed by the executant. 

The fact that a person calls himself a scribe 
in a certain document does not necessarily 
debar him from being an attesting witness 
thereto and the question whether a scribe is 
also an attestor and was intended to witness 
the execution of the document is question of 
fact depending upon the facts of each case. 
24 M. L. J. 534, 23 C. W. N. 699 and 5 C. W. 
N. 445 ref. 

Where in a suit on a mortgage-deed which 
was attested by two witnesses and signed by 
the scribe as the writer thereof, one of the 
attestors was dead and the other was not 
examined as a witness but the scribe was 
examined and deposed to having seen the deed 
executed . 

Held, that the scribe under the circum- 
stances of the case must be regarded as an 
attesting witness andthat the document and 
the attestation thereof sufficiently proved his 
evidence. {SesJmgiari Iyer and Napier, JJ.) 
Pabamasiva Udayan V. Krishna pada- 
YACHI 41 Mad. 535=7 L. W, 241= 

43 1. C. 983. 

— — — S. 59 — Mortgage — Attestation, what 
constit-utes — Direct euid&nce of execution of 
deed— Essential. 

The requirement as to attestation contain- 
ed in S. 50 of the T. P, Act is not complied 
with unless the attesting witnesses are able to 
answer both to the act of execution and the 
identity of the person performing the act. 

When, therefore, the only evidence was 
that the attesting witnesses were on one side 
of a purdah ^nd the executant of ' the -deed a 
purdanashin lady, on the other, but her son 
took the deed behind the purdah returned’ 
with it bearing a signature purporting, to be 
hers>_ ,and , said that it had been signed by het 
and thereupon att^stedv ' 
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Held, that the terms of the statute had not i 
been complied with and that the mortgage i 
was void. 35 Mad. 607 foil, 37 All. 47^ dist. ! 

It is an unusual course to remand for fresh 1 
evidence an appeal which has beau argued, and 
which ought ^rima Jade to be decided, upon I 
the materials which were before the courts | 
below ; and their Lordships declined to assent ' 
to the respondents' prayer fcr such a remand in 
the present case. {VisCO'unt Haldane.) GANGA 
PEssHAD Singh Rai Bahadur v. Ishri 
Persead Singh 

55 Cal. 748=20 Bom. L R. 587= 
22 C. W. R. 697=35 M. L. J. 

555=5 Pat L W 359= 
23 M L. T. 388=8 L. W. 176 = 
27 C. L- J. 558=(1918) M. W N. 382= 
16 A L. J. 509 =55 L G. 1= 
55- 1. A. 95 (P. C.) 

■ S. 59 7nortgage bo7id Attestation — . 

Validity — Atteslatioyi before executic7i — Effect 
C. P. Code, 0. 8, R. 6—Emde7i€e Act S, 58— 
Admissi€7i in pleadmgs— Court power to require 
proof of fact admitted — Fleadmg — Admission 
710 — Suit cn mortgage bond — Admissio^i hi 
ivriiten state77ient of execution of bond — Scope 
and effect. 

Where, in a suit on a mortgage bond es- 
eouted by A and B it appeared that after the 
bond was executed in the presence of two per- 
sons who then and there attested the docu 
ment, it was taken to B, who lived in a different 
place and that he executed the document in 
the presence of the attesting witnesses who 
however, did not subscribe their names again 
as attesting witnesses held that the mortgage j 
bond was not properly attested within the 
meaning of S. 59 of the Transfer of Property | 
Act, so far as B was concerned and that it was i 
not valid as against him. j 

Per Abdur Ealmn J. An admission in the j 
written statement that the mortgage bond ! 
sued upon had been executed does not amount ! 
to an admission that it was validly executed, | 
and that the requirements of law as to attesta- i 
tion by witnesses had been complied with. I 


effect that they are deemed to be present on 
the execution of the document in such a case 
although they may be screened off from the 
execution by a purdah. 

Where one of the witnesses to a mortgage- 
deed was inside the purdah where the execu- 
tants who were purdanashin ladies affixed their 
signatures to the deed and the other witnesses 
were on the other side of the purdah, and 
after the deed had been read out and explain- 
ed by the executants and then taken by the 
witnesses to the other side of the purdah 
where he signed it himself and the other 
witnesses then signed it. 

Held, the deed was attested according to 
law. (Miller, C. J a^id Jwala Frasad, J.) 
SYED ZAKIR RAZA V. MADHSUDAN DASS. 

5 Pat. li. W. 517=55 I. C. 691. 

— S. 59 — Mortgage by deposit of title 

deeds — Posscssiew transferred io mortgagee — ■ 
Registration if necessaiy — Right to eject mart- 
gagee loithout paijmcfit of re7i t. 

In consideration of adoan advanced by defts* 
to plffs. the latter made over certain lands to 
the former together with their title deeds, 
under an- arrangement that the defts. should 
remain in possession of the lands and take the 
rents and profits thereof in lieu of interest. 
Subsequently the plffs. sued for possession of 
the lands on the ground that no interest in 
the lands had passed to the defts. in the 
absence of a registered document : 

Held that no registered document was re- 
quired for such a transfer of possession as was 
effected in this case, inasmuch as the transac- 
tion was not one of sale or mortgage requiring 
such an instrument under Ss, 54 and 59 of %he 
T. P. Act. 

The defts. had a charge on the land and 
were entitled to retain possession thereof 
until the charge was paid off. and in the 
meantime to take the rents and profits in lieu 
of interest as arranged at the time when they 
were put into possession. (Twomey, 0. J. atid 
Or 7 nond, J.) SHWB LON v. HLa GYWE, 

57 1,0.133=9 L. B R. 172. 


Both under S. 58 of the Evidence Act and 
under O. S B 5 of the Coda of Civil Procedure, 
the trial court has a discretion to require proof of 
the due attestation of the mortgage bond sued 
upon notwithstanding an admission by the 
deft, in his written statement that the bond 
had been duly executed. (Abdur Rahim and Old 
field JJf MUNIAPPA CEE'PriAR V, Yedlai- 
GBAMI Mann ADI. 1918 M. W-N. 853 

=9 L. W.5. 

" ■ ■ ' - — S. 59—Mcri0ago deed executed by — 

Fufdanashin lady— Attestation of —Validity- 
Conditions. ; 

In the case ot a mortgage deed executed by 
a purdanashin lady it is not necessary that 
the witness should be, actually -inside the 
purrdaH and there is ample authority to the 


£s. 60, 98 and 85— Applicability of — 

I Mortgage — Forfeiture Clause whether turns 
( simple mortgage into anomalous mortgage— 
Redemption, right of — Tender before money 
becomes payable, effect of. See (1917) Dig. 
COD. 1202 ; Nga PO, Nyun v . MaYIN. 

11 Bur L. T. 36=(1916) II U. B. R 151 
=39 I C. 377. 

S . 60 —Mortgage — Rede?nption— Right 

of owner of a portion of the equity of redemp- 
tion — Consent of mQrtgageey if essential, token 
mortgagee acquires portion of the property. 

Where a mortgagpe acquires a portion of the 
mortgaged, properuy , the . right of the owner of 
the other portion of the property to . redeem 
the whole is not absolute. In suei a case the 
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right of redemption depends upon the will of 
the morrgagae. He can inyist upon the mort- 
gagor’s seeking redemption of the entire mort 
gage : but if ha acquires any portion of the 
mortgaged estate, he can in that case insist 
that the plff. shall not be allowed to redeem 
more than his own share of the mortgaged 
estate. {Lindsay, J.C.) RAMADHIN v. Jokhan. 

3 0. L. J. 248=57 I. G. 116. 

S. 6C — Purchase of poHmi of mortgag- 
ed 'properdy by mcrtgayee— Effect on his right 
against reviaifhdcr of property. 

The effect of the purchase by a mortgagee of 
a portion of the mortgaged property at an 
auction sale held in execution of his decree for 
money at which his prior lien was notified is 
to extinguish the mortgage only to an amount 
proportioned to the extent of the property 
purchased : the question of the price paid at 
the sale is quite immaterial. [Kanhaiya Lai 
and Daniels, A J. C ) SeAMSHAD ALI Khan 
V. Muhammad adi khan. 21 0. C. 172= 

57 I. C. 2C0. 

' " "• — S. 60 — Redemption — -Inadmissibility 

of mortgage— Mortgagors owning equal shares 
—Purchase of share of one. See (1917) Dig 
Col 1203 ; FAKIR Chand V. Babu Lal. 

39 All. 719=15 A. L. J 791=52 I. C. 879 


was also a provision in the deed of mortgage 
that if payment of what was then due was 
made on 12-1-1912 the property should be 
handed over to the mortgagor but if such pay 
ment were not made, the mortgagee’s posses- 
sion was to continue for the full term. No 
payment was made on 12-1-1912 but a suit 
for redemption was brought in 1916 Held, 
that the suit was premature and was liable to 
be dismissed. 

The stipulation for payment on 12th 
January 1912 was not a personal covenant to 
pay so as to entitle the mortgagor under S. 
60 of the T. F. Act, to redeem the mortgage 
at any time after that date. It was merely a 
provision inserted for the benefit of the 
mortgagor who having failed to avail himself 
of it, was bound by the terms of the original 
covenant. 

The provision in the mortgage deed that the 
mortgagee was to remain in possession until 
the mortgage money was paid off by the appro- 
priation of the usufruct (a period of 37 years 
in this case) was not a clog on the equity of 
redemption, the validity of such a covenant 
being expressly recognised in S. 62 of the T. 
P. Act {Phillips and Krishfian. JJ.) AQ-A 
Muhammadally Bbg-Sahib V. Veneatap. 
PAYA. 35 M. L J. 287=58 I. G. 379. 


S. 60— Redemption — Meaning of — 

Security extinguished by part -payment. See 

MOETaAGE, REDEMPTION 

3 Pat. L, J. 590. 

• S. 60— Redemption-Mortgagee not 

.entitled to insist on payment of barred items of 
account before redemption. See Mortgage, 
REDEMPTION. 35 M. L. J. 515 

— — — S. 60 — Redempmn, right to — Partial 
owner of eqmty of rede7nption. 

A partial owner of the equity of redemption 
is entitled to redeem the whole of the mort- 
gaged property. {Bichardson, and Walmsley, 
JJ ) PROTAB CHANDRA DHAE v PEARY 
MOHAN DHAE. 22 G. W. N. 800= 

58 I. C. 669. 

‘Ss. 60 and 62— Usufructuary mortgage 

—Stipulation for payment of prinxnpaX and m- 
teresi by appropriation of the usufruet—Option 
to redeem _on a particular date before the expiry 
of the period — Def auli — Redemption, suit for, 
before expiry of ike original term—Maintain- 
dbility— Postponement of redemption for 37 
years if a clog on redemption. 

Under an usufruertuary mortgage executed 
in 1902 Xh^ mortgagee was put.in possession of 
tlie property and the amount of tbe mortgage 
. was direot^to be worked ofi by applying the 
usufruct of Es. 25 a year, in discharge, firstly 
of the princij^l and secondly of the interest. 
-Id: this way the entire mortgage amount 
. would be diachargedua about 37 y^rs, There 


S. 61 — Co7isolida,tio7i-Eulc of — Appli^ 
cation to India before Tr. P. Act — Redemp- 
tion — Contract ■. creathig rigid of — Validity 
—Central Provinces Laws Act, 1876 — Mortgage 
by cmiditional sale prior to — right of redemption 
of. 

The rule of consolidation does not apply in 
India, and even before the T. P. Acs it was 
open to a mortgagor to redeem a subsequent 
mortgage without redeeming a prior mortgage 
of the same property, in the absence of’a con- 
tract to the contrary 7 Bom. 526, 16 All, 25 
8 N. L. E. 123, 38 M. 927, 21 M. L. J. 562 ref. 

A contract curtailing the 60 years period of 
redemption allowed by law would be void. 

A document executed before the Central Prov 
/laws Act which provides that the mortgagees 
will be the owners if the debt is not repaid 
within 2 years would in effect be a mortgage 
by conditional sale and the mortgagor would 
still have 60 years within which to redeem. 
(Mittra, 0, A. J. C.) DEOCHAND v. BINJEAJ. 

15 N. h, R. 185=58 I. G. 368. 

— * S. 61— Prior mortgage- SuPseguent 

deed executed in favour of mortgagee providing^ 
for co^isolidaticn — Transferee oj mortgaged pro 
perty-^Liability of io pay off both deeds. 

Where the executant of a deed of mortgage 
executes a subsequent simple deed, by which 
he creates a personal covenant, not to redeem 
the mortgage until he satisfies the amounti du^ 
on the subsequent deed, such a covenant 
cannot be enforced against a euhsequent trans-: 
fbiee ql the mortgaged property, Butr: wheffte 
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the subsequent deed pledges as security the 
property already mortgaged, the effect is a cone 
solidation of the two mortgages, and a sub- 
sequent transferee must satisfy the amount 
due on both as a condition precedent to re- 
demption 35 I. ,0. 905 expl. {Stuart, A J.C ) 
JANG Bahadur v Mata Din. 5 C.L.J 159= 

46 I C. 80. 


S. 72 — Frelhuinary decree — Paymnet 

oj suhseqtmit arrears of revcnne hy mortgagee 
to save property from sale — Right to a cJiargc 
— Burma Land Bevenae Code, S. 4S. 

Where a mortgagee who has obtained a 
preliminary decree in the mortgage suit to 
save the mortgaged property from being sold 
under S. 43 of the Lower Burma Land and 


; Revenue Act pays the arrears of revenue due 
-b. oa .Knot Village— mortgagee^ of gg^g 3. charge and lien ovep the mortgaged 
khot village purchasing occupancy rights with- 1 property for the amount 30 paid. 30 C. 794. 14 
out Khot’s permission —Improvements by j c.'809; 14 A 273: B. 437; 26 M. 682 11 M. 

mgee. Right to recover. See KhOTI VILLAGE; | 450 31 q 9^5. jg 195 {Maunq Kin, J.) 

OCCUPANCY Holding. 20 Bom. L. R. 681 i ^ p g P 


03 — Mortgage — Acquisitions by ^ 

mortgagee— Bedemption — Mcndgagor, ij entitled \ 
^0 possession of acquisition. ‘ ' 

A mortgagee who has acquired what any 
stranger or even the mortgagor himself could 
have acquired equally well despite the mort- 
gage, cannot be compelled to band over his 
rights to the mortgagor . 

It is, therefore, competent to a mortgagee 
during the continuance of the mortgage to 
purchase an absolute occupancy tenure for 
himself and to treat it as his separate property 
after the mortgage comes to an end 5 Cal 
193 foil. 17 G. W. N 530 diet (Leslie Jones J.) 
GIBDHARI Rah V MUHAMMAD KARM DaD 
KHAN. 63 P. R, 1918=28 P L R. 1918= 
53 P. W. R. 1918=441. C 266. 

S, 67 — Sub-mortgagee— Bights of See 

mortgage, SUB-MORTGAGE. 45 I C. 789, 

— — S. QB^Usufruciuary mortgage— Dis> * 

possession of hy third person— Remedy of mort- 
gagee—Suit against trespasser, maintaimbility 

«/• . I 

The provisions of S. 68 of the T. P. 4ot are. 
designed for the purpose of indemnifying the 
mortgage against any disturbance of his pea- 
ceful enjoyment of the property. They are 
provisions of an enabling nature but they do 
not preclude any mortgagee who has been 
distrubed by a person claiming without title 
from suing the trespasser according to the 
general law claiming as against him a 
declaration of - title and recovery of posses* 
aion. 

There is nothing in law to debar the mort 
gagee from asserting his rights against the 
trespasser alone without claiming the indem- 
nity which S. 68 of the T. P. Act empowers 
him to claim from his mortgagor. {Mulltck 
and Afkinmi JJ.) Ebghu Saeu ti. ARJUis. 

3^Pat, lr. J 162=43 I. C. 917. 

— — -S. 70 “Mortgage — Accession— Kuma- 
ki laud .mortgaged along with warg land 
Eumaki land deelared to be poramboke— by 
Government and darkbast issued to mortgagor 
— -Mortgagor not entitled to treat land so grant- 
ed as aocession. SOUTH OanARA. 

35 M. L. 120. 


43I.C.190. 

— — S. 72 — Right oJ mortgagee to recover 

expenses incurred m protecting mortgagor s 
title, by separate suit — Mijior — Step-mother, if 
entitled to act as guardian,— Liability of minor 
mi a bond executed by guardian for proper pur- 
poses. 

A mortgagee in possession instituted crimi- 
nal proceedings against his tenants who cut off 
and carried away the crops on the land assert- 
ing the title of a stranger as owner. The 
mortgagor died leaving an only minor son and 
the step-mother of the minor acting as his 
guardian executed a bond in favour of the 
mortgagee undertaking to pay the expenses of 
the criminal prosecution it was found that 
the expenses incurred in the criminal prosecu- 
tion were necessary and that the mortgagee 
acted as a prudent owner in incurring them. In 
a separate suit on the bond against the minor 
son of the mortgagor, it was contended on 
his behalf that the suit was not maintainable 
by reason of 3. 72 of the Transfer of Property 
Act, that the step-mother was not a guardian 
of the minor and had no power to bind him 
and that no decree could be given against the 
minor personally or against his estate 

HeZd, (1) that S, 72 of the Transfer of Pro- 
perty Act was no bar to the suit, as the terms 
of that section were merely permissive and did 
not make it obligatory on the mortgagee to add 
the expenses incurred by him to the mortgage 
money and to insipt on being paid those sums 
before redemption; 9 M. L. J. 177. dies. 

(2^ that the step-mother of the minor was 
competent to act as his guardian in the 
absence of near relations ; and 

(3) that though the minor could not be 
charged with personal liability, his estate was 
liable for the debt due under the bond. 

19 Gal 607 (P. C.) diet. 26 Mad. 333; 31 Mad. 
458 ; 39 Mad. 915. {Seshagiri Aiyar and 
Napier. JJd) Venkataswami Naikee v: 
MUTHUSAMI PILLAI, 34 M L. J. 177= 
j 23 M. li. T. 280=45 I. C. 949. 

S, 72 (b)— Mortgage of non-transfer- 

able interest — Subsequent acquisition of 
transferable interest by mortgagor — Right 
of mortgage© to a charge on properties for 
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money originally advanced and subsequently 
spent to save the property. Sec TRANSFER OP 
Property Act, s. 43. 43 I. C. 740. 

S. 76 — Improvement made by a mort- 
gagee in possesmon— Mortgagee can recover 
costs of improvements from, the mortgagor . 

A mortgagee in possession is entitled to 
recover from his mortgagor reasonable costs 
incurred in making improvements. 

The court, in allowing costs of improve- 
ments must naturally be on its guard against 
extravagant or unfounded claims. It shall 
enquire^ strictly into the bona f ides sund fairness 
of the claim in each particular case, 19 Mad. ! 
827 foil. (BatcJielDr> A. C. J. and Marten, J ) I 

NIJALINGAPPA V. OHANBASAWA. j 

20 Bom. h R. 895=47 I. C. 751. | 

i 

Applicability of . | 

S. 76 of the T. P. Act does not apply to a | 
• case where the mortgage has in fact become ! 
extinct. (Roc and Gonis JJ) BASAWAN SINGH | 
V. GANGA PHAL Rai. 47 I. C, 224 * 

— S. 76— Mor/(/afifor and mortgagee— | 

Mortgagee entering into possession of mortgaged \ 
property during period of mortgage, redempticni ' 
of by mortgagor— Possessiooji of mortgagee 
not adverse. 

Where a mortgagee uot entitled to possession 
takes possession of the property mortgaged 
with or without the consent of the mortgagor 
his possession will be that of a mortgagee | 
subject at least to the same liabilities; and 
suc^L .possession for any length of time short of 
the statutory period of sixty years, except in 
cases where the right of redemption has been 
released by the mortgogor, will be no bar or 
defence to a suit for redemption where 
the • pl2. is otherwise entitled to redeem. 
{Siamjon, A. J. Of AWHE Singh v. Nanhat, 

46 I.C 872 

S, 76 (g}—Lekha MuhU mortgage— 

iPailure of 77 tortgagee to keep -full and regular 
accounis, effect of — Presumpiuni. 

It is the duty of a mortgagee under a lekha 
mukhi mortgage to keep full and regular ac- 
counts of the income and expenditure of the 
lands in his possession and if he omits to do 
so every presumption should be made against 
him, [ShaJi Din mid Scett Smith, JJ.) AIMjAE 
Yar V. THAKAE Das: 24 K h. H, 1918— 

46 P, W. R. 1918=44 1. C. 9. 

. S. 82 — Contribution— Mortgagee not 

affectied i>y prinoipU'-Pfo- IMility to disir^ufe 
debii ’ , ' 

-y 9.-82 of the T. Act deques the relation of. 

- tha mortgagors inter A'e; there is nothing in the i 
language oT the - section which compels the I 
opho^hfiion that the moxfe^gee must diatr jbute ; 
'.iifrudebt in acdrtsdn maainery o^ is unablh to 
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property made security for the mortgage. 
[Batchelor, A. C. J. and ^liah, J.) TlMA.n v. 
RAMA. 20 Bom h. R. 175-45 I. G. 862. 

. S. ^2— Mortgage of village, A — Stih- 

\ sequent jnortejage of villages A and B to the 
i same mortgarjee — Decree on the first martgaqi 
Sale of A in executio^i — Decree the second 

mortgage — Wheiher property purchased if en~ 
urcs towards the second mortgage. 

Where the owner of two villages A and E 
mortgaged village A and subsequently mort- 
gaged A and village B, to the same person and 
the mortgagee purchased A in execution of his 
decree on the first mortgage and vfunted to sell 
E in execution of his decree on the second 
mortgage but was met by the objection that the 
second decree having directed that both A and 
B were to be sold B alone could not be sold 
without giving credit for the amount for which 
A was liable. 

Held, that the effect of the sale of A in exe- 
cution of the decree on the first mortgage was 
to extinguish the right, title and interest of 
the mortgagor in it and to extinguish all in- 
cumbrances subsequent to the the first mort- 
gage so that it was open to the mort.gagee to 
enforce the whole of his debt upon the remain- 
ing security. [Boe and Jwala Prasad, JJ.) 
Dund Bahadur Singh v Deonandan Pra- 
sad Singh. 4 Pat. h. W 108= 

(1918) Pat. 69=43 I.C. 915 

-Ss. 83 and Bi— Deposit after institution 

of suit— Effect of, on the running of interest 

A deposit under S. 83 of the T. P. Act is 
invalid if made after the institution of the 
suit by the mortgagee for the recovery of the 
money due on th® mortgage. The fact that 
the deposit was made before the mortgagor 
received notice of the institution of the suit 
does not make any difference. 

Obiter.— Even it a deposit could be made 
after the institution of the suit, it must in. 
elude the costs incurred by the mortgagee- 
(Phillips and Kumarammii Sastri, JJ.) 
TEIAGAEAJA AiYAR U. RAMASW4MI AITAR. 

35 M. L. J. 605=48 I. C. 693. 

Ss. 83 and 84— Deposit by mortgagor 

of the amount.due into Court and notice given 
through Court io mortgagee whether proper 
tender — Interest if ceases to run. See (1917) 
Dig. col. 1211. GoviNDAN naie V- Ceeru 
VannA- 33 M, h J. 313=(1917) M, W. K. 853 
-7 L- W. 81==43 I. C. 126. 

-^ 9 . ' 83 — Deposit — P$nder of morh 

amount than is ‘actually due on the mortgages 
—ydlidUy of— Deposit with con^^iicns not. 
covered, by the section— Objection . io deposit 
waiver of — Bight to interest. ' , . , ' ' ; 

[ " Th the year l902 the deft obtained . ; a 
: ahorfc^ftge. of Itenssr uf- 



1057 


OF INDIAN DECISIONS 


loss 


TRANSFER OF PROPERTY ACT, S. 83. ; TRANSFER OP PROPERTY ACT. S. 83 


property. In 1908 plfi. pnrobased in Court 
auction a portion of the property subject 
however to deft’a. mortgage. On the 9t-h 
January 1912 piS. deposited in court the full 
amount due on the mortgage and presented a 
petition requesting the court to pass an order 
“directing the counter- petitioner (deft) to 
hand over all the mortgaged properties w th 
the produce to the petidonec (plS.) on receiving 
the mortgage money or directing tha counter- 
petitioner liable for costs and granting other 
reliefs.” The Court gave notice of the d.epo 3 it 
under S 83 of the T. P. Act hut the mortgagee 
took no objection that the mortgagor had not 
deposited the amcunt remaining due on the 
mortgage as required by the section but merely 
declined to accept the amount deposited on the 
ground that there was only an ofier to p -.y a 
proportionate amount without specifying what 
the amount actually was. The mortgagor also 
expressed Ms willingness to hand over such of 
the properties as had been purchased by the plu 
on receiving the whole of the mortgage money 
As the parties were not able to come to terms 
the court passed the following order on phi’s, 
petition “counter petitioner (deft.) refuses to 
receive the money. Petitioner (plS.) is referred 
to a regular suit. The petition is dismissed” In 
I9l3 pis, brought a suit for redemption of the 
properties purehaied by him and it was found 
that the deposit had remained in court all 
along since 1912 and that the amount stated 
in the plaint as due to the deft in respect of 
the suit properties was correct. Held, that 
there was a good deposit of the mortgage 
money and the plfi, was entitled to iuteres on 
the amount of deposit after the date of the 
service of the plaint and the summons on the 
deft. 

Per Seshagiri lyer^ J . — A tender of a su’d 
larger than the amount remaining due on a 
mortgage is a valid tender under 8. 83 of the 
T. P. . Act Oases on the subject discuss- 
ed. {Seshayiri Iyer a%d Napkr JJ,) 

MANIA Iyer tJ Naeayanswami Vandayae. 

3i M. h. J. 139=7 L. W, S37=$5 1. C. 388. 


framed under— VahiVs fee— Tieo sets — Special 
vnprriance— Heavy ainouni involved^ 

Where a mortgagor wrote to the usufruc- 
tuary mortgagee asking the mortgagee to give 
him an account of what is due on the mort- 
gage and expressed his willingness to pay what 
is due to the mortgagee, but the mortgagee 
stated that under the terms of the deed of 
mortgage he had acquired an absolute right 
to the property and therefore he was not bound 
to render any account and refused to do so and 
at the same time he mentioned the balance of 
amc.uut due, and it is found that the mortga- 
gor had not given the money with him to pay 
the amount due, the interest on the mortgage 
would not cease to run from the date of the 
mortgagee’s reply, 

.Per Ahdur Rahim. J. The question whether 
interest on a mortgage debt ceases from the 
date of the tender or deposit depends upon 
the provisions of the T. P. Act. That Act 
lays down the conditions relating to a 
valid tender and a valid deposit. It nowhere 
says that even if a valid tender has not been 
made interest will cease to run if the mort- 
gagee happens to sat up a right to the 
property in himself. 

Per Oldfield, J . — The foundation of S. 81 of 
the T. P Act is that liability for interest on 
the amount due on the mortgage shall cease 
from the date of the tender inasmuch as the 
person who has made the tender not merely 

has to produce money in order to make it, 
but must also keep it ready for payment in 
Court or otherwise. There is a distinction to 
be drawn between a proposal to make a tender 
and an actual tender and there is no reason 
why a person who makes the former should be 
treated any batter than a person who makes 
the latter. {Ahdur Rahim and Oldfield, JJ,) 
V'ENKATARiYANlM Q-ARU 17 VENKATA 
SUBHADKAYAMMA 34 M. L. J 488= 

24 M. L, T. S6=8 h. W. 416= 
(1918) M. W. H. 371=43 I. C. 43T. 


— — — S. 81 — Te'nder — Mere wUlingmss to 
pay not sufficient —Qomm'iimcatwih to creditor 
essential. 

A mere readiness and willingness to pay not 
communicated to the creditor and without 
the accompanying circumstances of the debtor 
being in a position to pay immediately if the 
officer is accepted does not amount to a valid 
tender. 30 G. 865.disi {Kokval, O. A. J. C.) 
8BEOEATAN V BlHARZEAri SEWABAM MAR 
WAPI : 481 G, 106, 

S, 81 . — Hcnder — Mortgage ^ 
tJmifruciuary— Mortgagor asking the mortgagee 
Jar an account of what is due under the mori- 
’ \ gage with m expression of /wUlingmss ta*pay- 
■ _ ymarigagee setting up absolute title in himself 
'/ -^Mortgager not' ready fo' pay . amount— Ho ^ 
lender ^Legcd Rraoitiomrs .icf— 


—*5. 84 — Te^ider — Partial tender •^Pro- 
vision in mortgage-deed — Payment after demand 
by mortgagees not a valid ie^ider. 

In a suit on a mortgage for principal and 
interest, it was found that though there was 
no provision in the mortgage-deed for partial 
redemption but it was contemplated that part 
payment of the principal mortgage money 
should bo allo wed- A tender of a certain sum 
was made by some of the defts. (mortgagors) 
on the llth August 1909, but the plfis. (mort- 
gagees refused to take part payment as they 
had become entitled to the entice mortgage 
money and did not wish that pact of the 
property should be redeemed. The deft, did 
nothing till October 1913 when they again 
tendered the eame sums. But on the idSth 
J'anaary 1913 the pifie. had sent notices to all 
the mortgagors demanding payment of the full 
sum duemider the mortg^9,_ 
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B.eld, that under the circumstances no ofiet 
by any of the deft, subsequent to the -^Sth 
January 1913 could be a valid tender so as to 
entitle them to claim rebate of interest on the 
sums tendered and the plfis. were therefore 
entitled to recover the full payment of princi- 
pal as well as interest. iScott -Smith and Le 
Bo^sigmU dJ) Salig Ram v. Sabghat 
ULLAH. 81 P. L.R. 1918=83 P. W. R. 1918= 

^6 I. C. 175. 

5. SB — for sale hy mortgagee— 

Effect of not maMng puisfie mortgagee party — 
Order absolute for sale-SubsUtutimi of right to 
Sole far right under security— T. P. Act, S. 
61, 69. 85, 88, and 89. 

Under S. 85 of the T. P. Act a first mort 
gagee is bound to make a second mortgagee a 
party to bis suit for sale, and if he does not do 
so, the second mortgagee is not bound by any 
order for sale obtained in such a suit. (Pis- 
omt Ealdme), Het Rah u. Shadi Ram. 

50 AU 507=35 M. h. J. 1= 
25 E. E. T. 92=20 Bom. L. R. 798= 
22 C W. K. 1033=28 a L- J. 188= 
(1918) M. W;H, 518=16 A. h J. 607= 
5 Pat. L W. 88=55 I. C. 7B8== 
45 1. A.130(P. G) 

S. SS^Cecree not complying with 

provisions of— Validity— Sale in execution and 
confirmation thereof— Fresh suit for redemp- 
tion against auction-purchaser on ground of 
invalidity of decree— Maintainability— C P. 
CSode of X882, S. SAli-Efiect See C. P. Code. 
S4r . 23 E. L. T. 197 (P. C.) 

^ .-g, 89— for sak — Order absolute 

’^Efjectof—EzUncHon of rights of mortgagee 
0idpiortgagor. 

On the making of an order absolute for sale 
nndeb S. 89 of the T. P. Act the mortgagee's 
security as well as the mortgagor’s right to 
redeem ate both extinguished and for the right 
of the mortgagee under his security there is 
substituted the right to a sale conferred by 
the decree. {Viscount Baldane)^ Het BAm v. 
Shadi 40 Ail 507=35 M. h, J. 1= 
24 M- L, T. 92=20 Bom. h. R. T98= 
22 a W H. 1033=28 C. li. J. 188= 
16 A. h, J. 607=(1918) M. W. N. 518= 
5 Pat. L. W. 88=45 I.€. 798= 
45 1. A 130 (P. 0.) 

— — “S. 9i—Usufr'uctUary mortgage of sir 
lands prior to Teiiojtu^ Act — Sale of moriga- 
gor* 8 proprietary rights^af ter Tenancy Act^JSsc-^- 
’ proprieti^ tenancy— Medempiion of usujrm- 

ttiorymofigage, . . . 

- Mn 1898 ahd 1899 two usufccuotuary- mort- 
^es of certain sir plots' were made After 
I 9 S 2 ■ the mortgagor's proprietary -rights were 
Bold and purchased by the defendants. The 
fiefendhiits subaequently acc 3 ;uired the mort- 
IMea rights also. -The mortgagor then, brought 
fh* plCWJii' for, tederuf tien that 
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upon the sale of the proprietary rights the 
mortgagor became entitled to occupy the sir 
land as ex-proprietary tenant and as such he 
had an interest in the property within the 
meaning of S. 91 of the T. P. Act which 
enabled him to redeem the usufructuary mort- 
gage. {Richards, C J. and Tudball, J.) 
Mahomed Hussain khan v. Hanuman. 

16 A. L.J. 796=47 1.0.861 

— — S, 91 (a)— “ Interest in property\— 
Malih-mabuza lease — Right of redemption of 
malik—Makhuza^s lease. 

Under S. 91 (a) of the T P. Act a ^rson 
cannot be said to have 'any interest in the 
property’ unless he can be prejudiced by a 
foreclosure or sale in pursuance of the 
mortgage. 

A malikmabbuza mortgaged certain lands to 
the deft. After this he made the plfi. a 
permanent rent-free sub-tenant of the same 
lands, liable however to eviction under the 
Central Provinces Tenancy Act, 1898. Held, 
that the lease in perpetuity did not bind the 
mortgagee and so the plfi.s. interests would be 
prejudiced hy a foreclosure or sale in pur- 
suance of the mortgarge. The plfi. was there- 
fore entitled to redeem. (Mittra, A. J. C.} 
SHANKEEBINGH V. Hueomchand. 

14 N- L, R. 117=47 1. C. 99. 

— — — -S, 95 — Charge — AcgtiisUion of — 
Persons otming a portion of the equity of 
redemption paying off the whole mortgage— 
Suit by remaining cO'sharer to redeem — Limita’ 
tion Actt jlrt. .148,fioi applicable— Period of 12 
years. 

Where on 7th May 1890 in execution of a 
decree against two out of three brothers who 
had mortgaged their property one A purported 
to purchase the whole property which he 
redeemed on the 6th April 1892 by paying og 
the mortgage and A or persons claiming 
through A remained in sole possession of the 
property for 19 years from 19fch April 1892, 
when A obtained possession through Court, 
until the present suit by an assignee of the 
share of the remaining brother K was brought 
for redemption of K’a one- third share of the 
property in the, hand of A’s successor-in- 
interest. 

Held, that under S 95 of the T. P. Act, A 
obtained a charge on the one- third share of K 
which not being a mortgage^ Art. 14l of the 
liim Act did not apply to the suit That 
■ suit, having been brought more than . twelve, 
years from the date when the charge came into 
existence and - more than twelve years from 
the date when A obtained exclusive possession 
was barred by limiiation, {RicJiardson and 
Walmsky, JI.) FURNA CeaNDRA Pad u. 
Baroda peasanna rhattachaeiya. 

22 C, K. 637=45 L C. 783. 
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— “ — S. %^-^Payment by one cc-mortgagcr 

out of Court— Bight to a charge— Acceptance of 
payment by decree-holder— Certified payment. 

All that S. 95 of the T. P. Act requires is that 
one of several co- mortgagors should redeem 
the mortgaged property in order to obtain a 
charge on the share of the other co-mortgagors 
It is not essential that the redemption should 
take place in court. If the money is paid out 
of Court and the decree-holder accepts it and 
certifies the payment the requirements of the 
section are fulfilled. {Mittra, A. J, C) TUKA 
EAM AEJUiSIA. 

4& I. C. 901 

■■■ "— S. 95 —Scope of— Simple mortgage- 
property not in the possession of the mortgagee 
and therefore incapable of being transferred to 
person releasing the security— Section applica- 
ble, See Mortqagb, Redemption. 

3 Pat. L. J. 490. 

—"S. 98— Anomalous mortgage—Clog on 

equity of redemption— Validity — Malabar Law 
— Kanom— Demise of land in perpetuity with 
covenant for renewal every 12 years— Validity 
of covenant. See Malabas Law, KaNOM. 

23.M.L. T. 67. 


A Division Bench is not bound to refer a 
case for the consideration of a Full Bench. 
{Fletcher and S-mither, JJ ) NAEAYAN 
CHANDRA PODDAR v. KESHAB LAL DHAI 
Bhai. 2S C. L J. 15==46 L C. 493. 

— — S. 101 — Mortgage — Keepi^vg alive — 
Intention o/ parties— Fresumption. 

The widow of the last male holder alienated 
her husband’s properties directing the alienee 
to discharge a mortgage binding on the estate. 
During the pendency of a suit for a declara- 
tion that the alienation was bad the alienee 
mortgaged the properties to pay ofi the exist- 
ing encumbrance. The mortgagee brought a 
suit on his mortgage and purchased the 
properties in execution. 

B.eld, that it was for the mortgagee’s benefit 
to keep alive the mortgage both when he ad- 
vanced the money and whan he purchased the 
properties in execution of the mortagage 
decree. The presumption was in favour of the 
original mortgage being kept alive under S. 
lOl of theT.P. Act. {Wallis, CM. and Ayling, 
J.) 3UPPU SOKEAYYA BHATTAR V. SUPPD 
BHATTAE. 7 L. W. 30={1918) M. W. N. 41= 

43 I- C. 714. 


■ — — — — S. QQ— Applicability to Pmijab^C. P. 
(7., 0. 31, B. U—ApplicahiiUy. 

The Principal of S. 99 of the T. ’ P. Act can 
no longer be appli»I to the Punjab, the legis- 
lature having repealed that section and substi 
tuted therefor order 84 R. (1) of the C.P. Code 
which is expressly inapplicable to this province 
(Chevis and Broadway, Jd.) KiSEEN NAeain 
V, FALi MAX.. 88 P. R. 1018= 

*67 P TS- R. 1918=47 I. C. 937. 


gg^Mortg ogee— Purchase of equity^ 

of redernption by ■mortgagtc in execiition of 
money decree by a stra-nger. 


’ — - — S. iOQ— Landlord c^id tenant— Provi^ 
sion in lease for re-entry on pay^^nent oj corn- 
pensation — Notice to quit if essential. 

Where a lease itself provides that the land- 
lord may at any moment resume possession of 
the land on payment of full compensation to 
the lessee for the buildings he may have 
erected thereon, there is no necessity forgiving 
a notice to quit under S. 106 of the T. P. Act 
in order to entitle the landlord to get back 
Khas possession of the land. {FeteJm and 
Buda, JJ.) monindba Nath Choudhuei v- 
radha Prosanno GON 47 I, C. 19, 

—— S. 106— Notice to quit. Service of. See 


- A mortgagee is competent to purchase the 
equity of redemption brought to sale at the in- 
stance of a stranger decree- holder, although 
the position is different Jwhere the mortgagee 
himself acquires the equity of redemption at 
an execution sale at his instance in contraven- 
tion of the rule enunciated in S. 99 of the T. 
P Act 2SM. 3?7; 12 C. L J. 574 21 99 ; 12 

M. h, J. 89: 27 M. 42S; 5 C. 198, 32 Cal 296, 
Ref {Mookerjee and Bcachcrofu dJ.) BHARAT 
BAMANXJJ DaS V. ISEAN GHANDBA HALDHAE. 

27 C. h J* 431=43 I C 212. 

99 — SaZe in ca^itravention of— 

Validity— Piirolkr.se by - Tnc7-tgagee — Bight cf 
mortgagor to redeem -Full ^ Bench —Whether 
J)ivisic 7 Z BcfjCh' hou7id to Tejev* 

When a mortgagee purchases at an e.xecu- 
tion Sale in contravention of the terms of S. 99 
of the T. P. Act, the sale is voidable and the 
mortgagor ia entitled to redeem- 10 C. ,L. J. 
574 foil. 


Landlord and Tenant. 35 M. L. J. 713 
=22 G. W. N. 27 (P. C.) 

•■8 107 — Scops and meaning of — Lease 


of immoveable property— ysarly rent if con- 
clusive as to tenancy being from year to year. 
See (1917) DIG. COL. l2io. SaRAT CHANDRA 
Dutta n. Jadab Chandra Goswami. 

44 Cal. 214=21 C. W. W. 206= 
27 C. L. J. 198=37 I. C. 956. 


; S. 108 (b) — Leas6-“Dufcy of lessor to 

' put lessee in posiession — Notice to tenants, 

\ whether sufficient See (1917) DiQ. CoL- 1215. 

: ABDUL Karim 2 :. Tee Upper India bank, 

: LTD. 19 p. R. 1918=110 P. L. R. 1917= 
96 P. W, R. 1917=40 I. C. 634, 

— 'S. 108 {fS—Bomesiead^ if transferable. 

The interest of a lessee of a homestead is 
transferable under the T. P. Aot, unless it was 
in existence prior to the coming into operation 
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of the Act. (Fmchcr and Smiiher, JJ ) 
MOHENDEA EjAL SINHA V. Kbishna Kdmaei 
DEBI. 

S. 108 (j) — Lease, transfer of — Liabili- 

iy of original lessee for rent. 

Under S. lOS cL (j) of the T. P Act, the lia- 
bility of a lessee to pay rent continues even 
after he has parted with his interest in the 
lease, and it is no answer to a suit for rent 
that the transferee from the lessee is willing 
to pay the rent. {FleieJier and Btida, JJ.) 
akburmAni Baisnabi v.Madhab Chandra 
GHAKEABAETY. C 800 

S. IC'8 (J) of ^ applicable to 

agricultural leases. 

In the absence of any contract, usage or law 
to the contrary, the principle of S- 108 ( 3 ) of 
the T. P, Act will apply although the section 
itself, is not applicable to agricultural tenan- 
cies. {Koiwal, A. J. C.) Naeayandas 
'Keushal Ram maewaei v. Krishna Rao. 

53 I. C 970. 

S. Ill — Forfeiture cn breach of con- 
dition of lease by mulgeni tenant— Transfer by. 
landlord of his right subsequent to breach— 
Bight of transferor to enforce forfeiture. See 
T.P. Act, S. 6, 20 Bora. L R. 767. 

S. Ill (g) — Denial of la^rdlord^s tiile 

in a suit for rmi— Forfeiture— Determination 
of tenancy. 

A-denial by a tenant of bis landlord’s title 
in a suit for cent causes a forfeiture of the 
tenancy enabling the landlord to eject the 
tenant as a trespasser,. 

' In order to determine a tenancy on the 
^ound of denial of title by the tenant, it is 
not necessary that any notice should be given 
or prescribed act should be done by the land- 
lord. It is sufficient if something is done by 
Ihe lessor to show his intention to determine 
the lease {Jwala Prasad. J‘.)MAH 0 MBD ABDUL 
Latif V. Habibue Rahman. 45 L C. 652. 

— S. Ill (g)— Forfeiture and denial of 

title— Direct and unequivocal repudiation 
of landlord’s title essential. Sec LandLOEB 
AND TENANT, POEFJSITUBE. 35 15. L. J. 70. 


TRANSFER OF PROPERTY ACT, S, 122. 

Where a landlord sues his tenant in eject- 
ment, the mere institution of the suit and the 
assertion in the plaint as to the repudiation of 
the landlord’s title constitutes a sufficient 
manisfestation, of the landlord’s intention to 
determine the lease for the purposes of clause 
(g) of S. Ill of the Transfer of Property Act. 
i Scott, G. J. and Batchelor, J.) ISAB4.LI v. 
MahadU. 52 Bom. 195=20 Bom. L. E. 29= 

58 I. C 851. 

S. Ill (g) — Lessor and lessee — 

Forfeiture for non-payment of rent— Eject- 
ment, suit for — Act showing intention to 
determine lease .necessary. See ( 1911 ) Dig. 
COL. 1217. Naurang Singh v. Janaedan 
Kishorb Lad Singh Deo. . 55 Oal. 569= 
22 C. W. K. 312=27 C L. J. 277= 
51 1 C. 952, 

-S. Ill (g)— Principle of, if applicable 

to agricultural leases. See LANDLORD AND 
Tenant, Forfeiture. 23 M. L. T. 170. 

Sub-lease or underlease— Bf feet of, 

forfeiture on — Assignment of lessees interest — 
Repudiation of lessor’s title by original lessee, 
whether works forfeiture against assignee. 

The pld’s father let permmentiy the 
land in dispute to the giandrather of defen- 
dants Nos. 1 and 2. Later on, defendants. 
Nos. 1 and 2 .assigned the permanent-lease to 
defendant. No 3, Defendants Nos. 1 and 2 
having denied the plaintid’s title, it was 
contended that the denial operated to forfeit 
the interest of defendant No 3 in the land J — 

Held, negativing the contention, that the 
mere repudiation by defendants Nos. 1 and 2 
of the plaintifi’s title did not work a forfeiture 
against defendant No. 3 who was an assignee 
of a lease. {Beaman and Heaton, JJ.) 
GOPAL V- ShriniwaB. 20 Bom Ju. R- 830= 

571, C. 635. 


-8. 117— Agricultural lease --Lease 

before the T. P. Act — Permanent tenancy — 
Denial of title of heir or assignee of landlord — 
Forfeiture— Overt act on the part of landlord 
unnecessary. See LANDLORD AND TENANT, 
FOEPEITURB. 33M. L j 129, 


S. Ill (g)— Forfeiture — Denial of 

title— Permanent tenancy— Rule applicable to 
Denial of title of heir or assignee of landlord — 
-Overt act showing inteation'of landlord to 
avail himeolf of the forfeiture,- if necessary. 
See lAikDLmD AND Tenant, forfmxtvkb' 
r 35 J. 129, 


, . ^ a i [(g)r- Landlord md - iejtant 

- of landhrdf s Mtle^Msert'ion of denial \ 

: determine the : 


^S. 118— Exchange— Unregistered deed 

— Acting of the Arties —Part performance— 
Cure of defect in title. Sec T. P, ACT, Ss. 51 
and 53 I. C 655=16 A. L, J; 98; 


122— Gif t — Delivery of possession 
if essential— Gift of a portion of a house by 
father tQ son*— 'HoUfia in actual possession of 
another son— Gift* if valid. ' ; See^ <1917) Dig. 
UGL. , :1219^ BASmUL ‘EUQ ft?: MDHASfMBD" 

jjuvmmiG; 3 W 
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— S’ 122 — Gift™- Intecest in land — 

Delivery of possession not essential. See (1917( 
DIG COL 1220, BASIRUL HUQ v . MUHAMMAD 
AJIMUDDIN 3 Pat. L. W. 213:= 

53 I. C. 8S7 

— Ss. 122 and Gift— Registration— 

Buddhist Law — Burmese — Registration if 
necessary. 

Burmese Buddhist religious gifts are not 
exempted from the operation of o. 123 of the 
T P. Act. Therefore, a gift of the dedication 
of a Kyaung is not valid unless registered. 
{Ormond, J) U .2’AYANTA v. U. NAGA. 

55 I. G. 926. 

— S, 129— Gift— Deed of — Completion 

—Repudiation before registration — Effect. See 
Mahometan Law. 7 l. W. 339. 

S. Actionable claim — Transfer of 

— For qualities necessary— Entry in account 
boohs— If sufficient — Cmisent of debtor if 
necessary to validate iramfer. 

The words ‘ instrument in writing ’ in 
S. IS i of the T, P. Act» do not mean a docu- 
ment couched in technical language in any 
particular form. What is intended is that the 
transfer should be made in writing and it is 
sufficient if the intention of the creditor to 
transfer the debt due to him to the transferee, 
can be gathered from the writing, An assign- 
ment made in a statement of accounts by way 
of an entry is an assignment within the 
meaning of the section. 

After date of the transfer, the transferee is 
the only person entitled to sue for the debt. 

An assignment does not become invalid for 
want of consent of the original debtor or by 
reason^of the absence of a novation of the 
contract, {Abdur Rahim and Napier, JJ.) 
Seetharama AIYAR V Naeayakaswami 
PILLAI, 57 I. G 759. 

TREASURE TRUE ACT. (lY of 1878) Ss. 20 
and 21 — For binding a person not a finder 
to give notice, whether offence — Charge to 
be clearly stated in doubtful case— Usufrac- 
tuary mortgagee whether owner. See (1917) 
DIG. COBI221.SITAL v. EMPEROB. 

15 A. L. 3/796=52 L C. 995= 
19 Cr. L. J. 35. 

TREES— Overhanging branches from trees on 
neighbouring lands, right to cut off. See TRES- 
PASS, 20 Bom. h. R. 826, 

/ TRESPASS— of projecti^i^' cmike, 

Erwtipn of chhajjas (cornices) in a house so 
ae to. project over a neighbour's land constitute 
ed a trespass on that land. (Lindsay, J. V } 
KUNJ Behari Prasad u. Basdeo Prasad. 

- . ^ 5 0; L. 3. 565=47 E e, 950. 

Tms — -BmncJihs omrhatiging frortu, 
frees, on neighbouring lands— R^ht io cui off 
.branches-^ Injunction not depm- 


TRUST. 

dent on abilliy to prove damages, 

^ ii. person has the right to cut of those por- 
tiouH of the trees which overhan.g big land. 
He can sue to obtain an injunction to remove 
the growth even if he is unable to prove actual 
damage. Shah arid Kemp, JJ.) VISHNU 
JAGANNATH JOSHI t'.VASUDEO RAGHDNATH. 

20 Bora L. R. 826=47 I. C. 629. 

TRUST— Administratiou— Scheme for-Settle- 
ment of in a repra.seatafcive suit under 0 1 E 
S, C. P Code. ;St?^ C. P. CODE, 0. 1, R 8. 

53 I.’ C.'523. 

Lease by managing trustee of temple 
: —When binding on an institution— Unregis- 
[ tere.' lease for a term of years — ^Lessee in 
I possession paying monthly rent— Presumption 
j of monthly tenancy — Right of new leases from 
lessor to give notice of suit to monthly tenant 
T P. Act Ss. 106 and 109 — English and 
Indian Law, See (1917) DIG. COL, 12:^3 ; 
MANIEEAAT PiLLAl v. RATNASWAMI NADAR, 
33 34, L. J. 6S5=(1917) M. W. N. 337= 

6 L. W, 699=53 I G. 210. 

-■ ''“Public trust — Hereditary trustee — ' 
Removal, grounds for— Breach of trust — 
Failure to keep separate accounts of trust 
funds — Defaulting trustee — Liability to 
account with compound interest, C. P. 
CODE, 3. 92 (1918) M. W. N. 555, 

7“ “Suit on behalf of— All trustees to be 
impleaded. Sea CO- TRUSTEES, SUIT BY. 

27 C. L J. 605. 

; Accounts— Public trust — Dut 7 j of 

trustee to keep separate accounts for trust 
funds and private property — Mixing up— 
Effect of. 

Trustees are bound to keep their private 
property distinct from the trust property and 
to maintain accounts of all loans taken from 
one property for the benefit of the other. 
Where the question is as to the ownership of 
the properties purchased by the trustee, and it 
is not shown that the purchase money came 
from private funds, the properties will he held 
to belong to the trust. Where it is clear that 
the funds of the trust and private funds of the 
trustee have not been kept distin .t in the 
accounts , but have been mixed up together, 
the onus is upon the trustee to prove that 
the property purchased by him belongs to him 
and not to the trust. {Wallis, €. J. and 
Spmcer,^J.) SUBBARAYA Ohetty n SUEEA- 
MANIA AIYAE, (1918) M W. N. 786= 

53 1.0. 833. 

-——Accounts— Trustee bound to keep 
separate, accounts. of income And expenses of 
endowment— Defaulting tru.stae— Liability to 
account with compound interest. See C P 

Godh/S 92. 7 (4918) H/ W. ». 335* 
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I UNDER-PROPRIETARY EIGHT. 


Of a charity — Execution, by o£ j - 

promissory note - Personal liability. See I 
NEO Il^'ST ACT, Ss. 26 AND 2{. I 

35 M. L. J. 90. t 

Qo irnstees — Sii'i't Patties to All 

trustees to join the suit-Objectmg trustees ■ 
impleaded as defts-Decree for entire amount i 
in favour of plffs ^ \ 

- Whets the administration of a trust is vest- 
ed in several trustees, they all form, as it were • 
one collective trastee and they must asarcise 
tL powers cf their office in their pint capacity. : - 
Their interests and authority being , - 

undivided, they cannot act separately but all ^ . 
must pin. 

Tha niffs and tha proforma delta, were joint i ' 
ehabaita o! tbe property dedicated to an idol. 
TCwinoipal delta were tha tenants m occupy 
tionofTbe^and. The plffe instituted a suit 
Ss. liaAoJtheB.T. Act for recovery : 
nf^L-fourth share of the rent payable by the 
ti^nt defts on the allegation that they were : 
iSerested to the extent o one-fourth in the 
flfldtrated property while tbe pro forma defta. 
wfre interested to the extant of three-fourths. 

ffeW that the suit was not mainlainabla, 
ftTiiS that if the proforma dafts declined to join 
tt. nWs wopet course for tha latter was 
Sittuteliuiffor thereoovMy of the entire 
due {Mookerjee and Wahmlsy, JJ ) 
S»lS. kVtE K«... .jm OEAKDBA 
BANBEdEB; 

. note — ^Execution' of, by 

of chatity— Personal liability. See 

ACT SS. 26, 27 AND 28. 

Ivim lNST. ACI o::.. 35 M. L. J 90 

— ^Be^imbursemant — Bight to— None, 
where trustee has spent moneys for purposes 
^ot contemplated by 555. 

gQit for accounts — Period oi account- 

—Suit by on behalf of tbe trust -"All 

« » b.’ 1 

SUIT Bit. . ‘ , 

trusts act (II OF 1S82), 8. 6-Trwsf creor ] 

ti/mof—Deedcaisiructzon,. ^ 

^Except in the oases mentioued an S. 6 of the , 

• - Trusts Aot, it-is necessary ^ 

tost that the property-should .be transferred 
: , to the^stee - and' to effect ^ 

rf conveyance must - be found m the deeL 
Themere^dasciiptioa of a deed as. a trust-de^ 

the dead does not by some language purport to 

■ tonafer orassigutbe-property-tothe tiurtoe. 

88 die C M. I. A. 398 axpl. * lAidar 


S. 23 fe) — Defaulting Trustee — 

Liability to account with compound interest — 
Public Trustee— Similar principle, applicable 
to. See C. P. CODE, S. 92 

(1918) M.W. N.5B5. 

^Ss. 36 and 42 — Cc-trusteea —AH 

trustees to act collectively-' Refusal of soma to 
co-operate in institution of suit — Procedure. 
See Trust, Co-Tbustees. 

27 C. L. J.603. 

.Ss. 81 and ^2— Purchase hy husband 

; in the najne of wife^-Advanocment-'English 
1 Lc!/tD — Management by husband^ effect of^ 

'■ W^hen a husband buys property in the name 
i of his wife he should be presumed to have done 
I so for the benefit of the wife. This rule of 
English Law applies to persons of British 
nationality resident in India, and the mere 
fact that after the purchase the husband conti* 
nues to manage the property and collect rants 
i is not sufficient to rebut the presumption. 
{Maimg Kin and Bigg, JJ,} KATHLEEN MAUD 
Kerwiok V. KERWIOKv 17 I. C. 376. 

-S. Advantage gained hy fiduciary 

— Undue influence— Transaction null and' 
void against original transferor and his represen- 
tative — Contract Act, Ss, 19, 19A and 64, 

The plfi. and her sister sold their land for 
inadequate price to their uncle (deft ) with 
whom they were living after death of their 
parents. Tha plS. after the death of her 
sister sued to have the sale-deed cancelled as 
having been exeoated through undue influence 
of the deft who brought them up and to 
recover possession of the lands, held that tbe 
case fell within the scope of S. 88 of tha 
Indian Trust Act 1832 and that the aale.-deed 
was null and void as regards the plff’s share 
as wall as the share of her deceased sister* 
{Scott- C J and Baytvard, JJ.) G-OVIND v. 
SAVITEI. 20 Bom. h. R. 911=47 V C. 88&. 

S . 90— Applicability— Grant of Kumak 

land as Poramboke to wargdar wUo had ante- 
cedently mortgaged the property— -Grant does 
j not enure for benefit of mortgagee. See 
1 SOUTH GANARA, KUMAKI LAND. 

36 M. li. J.120. 


UHDBRPROPRIETOR- 

See Qudh Rent act. 


'Status of, in Oudh, 
22 C. W. H. 9S6. 


UNDER PROPRIETARY RIGHT IN 

Cash dahiyal : — Birt right— DhstmcHon^Bight 
nj hiridar to doditci dihiyak from 

A cash i& dahiyak distinguishable^ from^ 
birt right in the land entitling: the birtdar to 
hold possession of the land and to deduct the , 
dahiyah iTSm ifie rental. The -former may in a', 
eenae b^.ah-: under- propri^^ right : btR 
noLan under right 
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UNDUE INFLUENCE. 

Lai, A. J. G,) Mahomed 
KHAN V. ISHWAR ^^ATH- 


! U. F. LAND KEY. ACT S, 111. 


ABDUL Hasan | 
21 O.C. 254= I 
48 I. C. 265. 


UNDUE INFLUENGE—Expeotant heir— Un 
conscicnable bargain — Validity. See CON^ | 
TBAOT ACT, S. 16. 35 M. L. J. 614 j 

U. P COURT OF WARDS ACT (lY OP 1912) 
S,5 ^ — Applicability of — Defeasible title of ward, 
if within the rule. 

The provisions of S. 54 of the U. P Coart of 
Wards Act cover all suits relating to the pro- 
perty of any ward^ that is, any property belong- 
ing to him, though his title thereto may 
defeasible by reason of a claim for pre emption 
which may be maintainable in regard to the 
same {KanJiaiya Lai A. J,Oi\ Nau NEHAL 
SiNDHitj, Dy Commissioner, Unao. 

5 0. L. a. 546=47 1. C. 894. 


— Ss. ill and ii2'—Applicabliiy of— Sait 

for partition —Obiecticu by persons not recorded 
as cosharers if moiniatnahu — Appeal— Forum. 

In a suit for partition of lands, trees and 
wells, the delta, objected to the partition on 
the ground that when their ancestors sold the 
village, they reserved to themselves and their 
heirs the said land, etc. The Assistant 
Collector decided in favour of the objec- 
tors, overruling the plfis. plea that dafts. 
not being recorded co- sharers had no locus 
sta^idi to object to the partition. The pl2. 
preferred an appeal to the Dt. Judge, 

Held, that the defts, not being recorded co- 
shares, Ss. Ill and 112 of the U- P, Land 
Revenue Act had no application to the case 
and that no appeal, therefore lay to the Dt. 
Judge, {RaJiQue, J.) Labhu v. Radha 
GHABAN. 45 1, 0- 544- 


U. P. CRIMINAL TRIBES ACT, (III of 1911), 

S. 10 (b) — Buie (a) — Change of residence to be 
notified — Temporary change for a day or two. 

Under rule 8 (a) made by the Local Govern- 
ment for the purposes of the Criminal Tribes 
Act a registered member of a criminal tribe is 
not bound to notify a change of residence which 
is of a temporary character, as one for a day or 
two. {Knox, A. 0. J) Oirdhari Pasi t;. 
BmPEEOB. 16 a. L. j. 610=46 I 0. 143= 

19 Cr. L. J. 689. 

U. P. EXCISE ACT (ly of 1910). S 64 (c)~ 
Wilfully doing or omitting to do anything— 
Omission to keep correct accounts. 

In order to secure a conviction of a license- 
holder under 8. 64 of the Excise Act the legis- 
lature clearly means that it must be proved 
that a license holder (accused of an ofance 
thereunder) should have allowed the breach tjo 
be committed by his servant or that he should 
be cognizant of what the servant was doing. 
(Banerji J.) RAM DaS v. EMPEROR. 

40 All. 563=16 A. L. J. 474=46 I.G, 302= 
19 Cr. L. J. 718. 

^g. 71 — Presumption wider, nature of. 

' _ The only presumption which arises under S. 

: T1 of the Excise Act is that an accused is in 
possession of an excisable article and not that 
he has himself manufactured the liquor. 
iBmmi, f.) SUkru v. Emperor. 

16 A. L. J. 488^46 I. C. 294= 
19 Cr. L. J.710. 

U. P. LAND REY, ACT, (III of 1901) Ss, 32 
(cy and 207-^ Application for correction of 
entry in revenue registers and for fixing of 
boundary PilTars—Referenoe to arbitration -- 
Award— Suit in Civil Court, whether barred— 
Suit between tefianfea^ of adjoining ‘ holding 
or declaration of title to plots of land— Cogni-\ 
sable in Civil Court* See (I9i7) DIG* Coll * 
1226 " Tapsi Singh n, Hasdeo Singh. 

30 AH, m-13 A* h. J. 773==: 
T - , 40 LC. 681, 


S. Ill — Civil and Bevenue Court — 

Jurisdiction of —Partition case —Question of 
title raised by applicant 
Where in a partition case filed in a Revenue 
Court, the applicants themselves asfeed the 
Court to postpone the case until they could 
have the question of their title cleared up in a 
Civil Court and th£i Revenue Court granted the 
required postponement and the applicants then 
instituted the proposed Suit in the Civil Courts 
Held, that the Civil Court bad jurisdiction 
to entertain the suit {Li'ndsay J. C .) DEOKI 
NaNDAN V. kali 8HANK.4R. 

5 0. L. J. 116=45 LC,878. 

C. Ill — Partition — Jurisdiclion oj 

Civil Court. 

A Civil Court has no jurisdiction to deter- 
mine a question of title with regard to a 
property under partition before a Revenue 
Court, unless the latter Court refers the 
question for decision to the former Court by 
an ocdea: explicitly under S. HI of the U. B- 
Land Revenue Act. {Lindsay J. G. and 
Danieu, A J. C ) GhaUBAR Singh v. 
BAkhtawae Singh* 3 0 L* J. 486= 

47 E C. 897. 

^ — S, 111 il) (b)— ‘Cinii OourV meanmg 

of — Institution of suit beyond time, on plaint 
being reiurned—Bar. 

The words ‘ Civil (3ourt’, in S. Ill (l) (b) 
of the U. P. Land Revenue Act mean a Civil 
Court of competent jurisdiction. A suit, origi- 
nally instituted within three months' of the 
date of the order- passed by a Revenue Court 
under S. 131 (1) (b) of the U,R* Land Revenue 
Act in a Civil Court having no jurisdiction, 
and subsequently, on the retuni of the plaint 
instituted in a Civil Court having jurisdio 
tion but beyond the said three iponths, cannot 
be entertam ed. The Li m . Aofe has no ap plica- 
tion in suits/ contemplated byS. IIT of the 
U.P. Land Revenue Act. {StuarL A. J, CJ^ 
i?trRUL Ha6$an 0. Sar JC Prasad* , ^ 

43L0.473 



1071 


THE YEARLY DIGEST 


1072 


0 P. LAHD EEY. ACT, S. 118. ! U. P. MUHICIPALITIES ACT. 


S. 118 — Partition — Co- sharers — 

Buildings belonging to one party ca land 
allotted to an other— Bight to possess— Pre- 
sumption. See (1917) Dig. Col. 12:19 : Sabup 
Lal u. Lala. 39 All. 707—15 A L. J 759 = 

42 1 C 589. 

D. p. municipalities act (1 of 

1900) — Bmes jramecl mide7‘-~MicHicipal Account 
Code, B. 40 — Non payment of octroi duty — 
jProsecution for — Repeal of old acts — Rjfect of 

A consignment of cloth addressed to one M. 
reached BarieUy on Peb 19, 1917. The officer 
in charge demanded a larger sum than M. pro 
perly considered leviable and the matter was 
referred to the Octroi Superintendent who in 
pursuance of the powers vested in him assessed 
the dnty as Re 1*0-9 Un.ler Rule 40 cf the 
Municipal Account Code framed under Act 1 of 
1903, a person in the position of M. could ap • 
peal against the decision within sixty days, 
but that he could only exercise the right by- 
first paying under protest the duty demanded. 
M. however appealed against the decision with 
out making the payment. On the expiry of 
sixty days a prosecution was instituted against 
M under Act II of 1910, and ha was fined. He 
applied in revision to the High Court — Beld, 
that the comiction was leg^il, the jurisdiodou 
was saved by S.24 of the Local General Clauses 
Act, and the fact that the prosecution had been 
instituted under the Municipal Account Code 
framed under the repealed Municipalities Act 
I of 19 00 did not aSect the question, 

3M also^ that the mandatory direction in 
,Kule 40 of the Municipal Account Code lays 


S. 274-Occupied. meaning of. See 

, (1917) Dig. Cod. 1233 ; Piare Lad v Em- 
i PEROB 39 All. 309=15 A. L. J. 187= 

S3 I. G 303=10 Gp. h B 81* 

S. 307 — Disobedience to nvtice- — Ocn- 
\ tinning breacJi—Ddily fine~Object cf imposi- 
‘ ii07l oj. 

Where under S 307 of the United Prov. 
Municipal Act a Magistrate of the first class 
not only imposed a nominal fine oa a person 
not complying with a notice directing 
j him to execute a certain work in respect of a 
drain but by the same order made him liable to 
pay a uaiiy fine until the notice should be 
satisfactorily complied with, held, that that 
latter part of the order was illegal. 

The liability to a daily fine in the event of a 
continuing breach has bean imposed by the 
Legislature in order that a person 
contumaciously disobeying an order lawfully 
issued by a Municipal Board may not claim to 
have purged his ofience once and for all fay 
payment or the fine imposed upon him for 
neglect or refusal to comply with the said 
order. The liability is to be enforced by the 
institution of a second prosecution in which 
the questions will be (!) how many days have 
elapsed since the date of the first conviction 
j during which the ofiandeWs proved to havo- 
I persisted in the ofience and (2) tbe appropriate 
amount of the daily fine, subject to the maxi- 
mum prescribed. [ Piggott , J,) AMIR HASAN 
KHAN V EmpekoB 40 AIL 569= 

16 A. L J 527=46 I. 0.150=19 Or. L. J 694 


down, by inference, a period of 63 days on the 
expiry of which without payment as required 
the cmenoe is complete and prosecution n;ay 
he started {Piggoti md Walsh, JJ) Manik 
CHANDu EMPBEOR. 

40 AIL i05=15 5. L. J. 909= 
43 I. 0 446=19 Or h J. 153. 


U. P. MUNICIPALITIES ACT (U OP 1916) 

S. 155 — Octroi duty — Person introducing arti- 
cle chargeable with duty— Liability of agents 

A person, acting as broker for another, took 
delivery of certain bags of sugar within the 
Municipal limits, and did not pay the octroi 
duty thereon. . 

Held, that a oonviction under S. 155 of the 
U. P- Municipalities Act was right inasmuch 
as he was the person who had introduced the 
' goods into the municipal limits . ( Banerli f, ) 
BABU -RAM Emperor. 16 A. L. J. 632= ■ 
46 I 0/846=19 Or. L/J: 832. 


BlO-^Brecfe or' ra-erect a 6t'EUotur6“- 
/ The / fixing’ /oL a portable ■ plank, whether 
Gnffipunts to et^tion p£,a stracture. See'{19I7r 
^ . lOdQ: V ■ 1282 . ; EMPEror MuHAMAi> 

D D' a9An/386^:s:- 


■IT—- 326 (1) — Applicability of — Prosecu- 

tion of municipal servant under the Cattle 
'irespass Act— Section not applicable. See 
Cattle Trespass act, s. 22. 

16 A L. J. 143, 

"■fi- 328 (4) Notice — • Suit for establish 
meni of title and injunction— Service of notk& 
necessary^ 

A chabutra belonging to the plfi. projected on 
to a public road. The plfi. applied to the Muni 
cipal Board of Benares for leave to re-build 
that chabutra which was refused. The Muni- 
cipal Board then caused a notice to he served 
on the plfii in tFune 1916 requiring him to 
remove the Chabutra, The plfi. then served 
a notice of action on the Municipal Board on 
11-7 1916 but commenced the present action 
on 4- 8-l9i6 i.e., before the expiration of the 
two months provided for in 8 326 of the Muni- 
cipality Act as being necessary for a suit to 
he instituted, : The reliefs originally sought 
were Cl>,the estafaHshment of the plfi’a ' title ; 
(2) inj unction- The Muncipal Board contended 
j/iiier alva that the suit could not he maintained 
as ho ^ legal notice had been served by the plfi. 
The plaint was then . amended in reapeot of 
Htah relief Only* .Even after, the amehdinont 
•thh/'i;rfi}lef ■ : wat^ fox^ a /d^|a«iitioh-G 
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U. P. FREVEKTIOH OF ADULTER4TI0H 
ACT. 

platform and the sai'ba'ii were ancestral proper- 
ty of the plff. and that he and his creditors had 
been in pos'esaion thereof for along tirne and 
that the Municipal Board had no right to get 
the same demolished and he had also asked 
for an injunction. The fir.st Court hald that 
the -uit could not he instituted as no valid 
and legal notice had been given The lower 
appellate court held that the notice was not 
necessary and remanded the suit. 

Held, that the injunction not being the only 
relief claimed service of the notice as provided 
for in S. S'df) of the Municipalities Act was i 
necesaaiy and the suit having been commenc 
ed before the expiration of two months of the 
notice could not bs maintained. IRkhards, 
C,J.{hndTudhallJ,) The 'Iunicipal Boaed 
OF BENARES GA.TADHAE. 16 A. J. 793= 

47 I. C. 84S. 

U. P. PREYENTION OF ADULTERATION 
ACT, (YI of 1912), 8b. 4 6 (a) and IS ’ 

— agent exposing article for sale--- 
AdicUeraHon of article — Whether agent pimish- 
able^ 

K, a commission agent, exposed for sale 
canisters containing ghee as good and genuine 
on analysis the ghee was found to bo adultera- 
ted :—’Eeld, that be was liable to punishment 
under Act VI of 1912 and that he being a 
commission agent who exposed the same for 
sale, could not come within S. 68 of the Act. 
{Tudhdtl, J.) KEDAR NATH v. EMPEROR 
40 All. 661—16 A. L. J. 681=46 I. C. 814= 
19 Cr. L. J. 738. 

/ ^ 

U. P REGULATION {^YH of 1806), S. 3.~ 

Mortgage hy m-iditional sale foreclosure pro- 
ceedings'— Service of notice on mortgagor- Proof 
of-'^Pecords o f Court: evidentiary valzce of. 

In a suit for redemption of a mortgage by 
way of conditional sale made in the year 1866 
it was pleaded that the right had bean extin- 
guished inasmuch as in the yearl876 the mort- 
gagee had served a notice, under the seal and 
the official signature of the Bt. Judge, upon the 
mortgagor warning him that the mortgage 
would be finally foreclosed in the event of his 
failing to redeem within a period of one year. 
The service of the notice was sought to be 
proved by means of certain records of the 
Court. 

Held, thskt the records of the court were not 
prhncb facie proof of the fact of the service of 
the notice and consequently the right to re- 
deem was not! oat. 4A> L J- 717 folj. {Piggoti 
^(mdWalsh,^^ BAM Baean Rai t?. Hab. 
BEWAE BBBE. , - 40 AIL 387= 

16 A. L, J, 377=48 i G. 488; 

ONI YERSITIES ACT {YIII of 190i), Sb. 21 
:(1) (c) (f) 28 (Hand 2 (m). See Bom. City 
, MUNIGIPAL AOTt BS.-146 {ch ETC. ' - ^ 

20 Bom. L. R. 839, 


YEND3R AND PURCHASER. 

unsettled PALAYAM. See LAND TENURE- 
41 Mad. 749=34 M. L. J. 563 

UPPER BURMA ClYIL COURTS REGULA- 
TION (I of 1888\ Ss 12 and 13—0. P Coda, 

0. 21, R 92 and O 43. E 1 — Application to 
set. aside sale, dismissal of — Apoeal — Court 
proper. See (1917) DiG. COL. 1233. MANDARI 
V Misseb. 11 Bur. L T. 8= 

(1916) II U B. R. 14i=39 I C. 372. 

UPPER' BURMA LAND AND REVENUE 
REGULATION III OF 1889, S 12, RULES 

5 And 10 — Moveable property — Executio^i of 
decrees and orders relating to — Poioers of 
Revenue officers— C PC 144— Restitution 

— Jurisdiction of Revenue Officers. 

Under S. 12 of the Upper Burma Land and 
Bevanue Regulation and under Rules 5 and 10 
under the Regulation, revenue officers have ■ 
been given the powers of civil courts in the 
, trial of suits and are empowered to enforce 
orders of ejectment and ‘delivery of possession 
of immoveable property in manner prescribed 
in the Civil Procedure Code for the execution 
of decrees. 

The words “ any power executed by a civil 
court in the trial of suits ’* in S l2 (1) of the 
Regulation include the power to execute 
decrees and orders relating to the immoveable 
property. 

An order for resumption of deeds of grant of 
land can bo executed in the manner provided 
by the C, P. Code for the execution of a decree 
or order relating to the immoveable property, 
vR. by a notice to the person in possession of 
deeds to hold them in whose favour the 
order is passed. 

Under S. 141 of the C. P. Code, all Courts 
have an inherent power where a decree is re- 
versed or varied in appeal to order restitution 
so as to put the parties in the position which 
they woiMd have occupied but fr.r such a re 
versal or variation. {Thompson, P,C r) BURMA 
Oil Go. v. Baij Nath Singh. 

11 Bur. L. T. 3=46 L C. 475. 

—3. 53 (2) (10) — Jurisdiction of Civil 

Courts whether barred. See (1917) DIG . COL, 

I 1234 ; MaUNG HME v. MaUng TUN HLA- 
i 11 Bur. L. T. 87=(1918) 2 U. B- R- 136. 

39 I. C 403. 

— 53 (2) II — Scope of —Claim between 

private individuals- Jurisdiction of Civil Courts 
whether barred See (1317) DiG. COL. 1233. 
SONi Lal V, Delaw AB. li Bur. L. T. 42= 

(1916) 11 U. B, R 151=39 I. C. 567, 

YATAN ACT— Sec BOMBAY Vatan AOT (Y 
OP 1886) S. 2 20 Bom. H E 983. 

VENDOR AND PURCHASER-Covenant for 
title '—Indemnity — Continuing ^ oovhnant — 
Braaoh— Damages—Oause of . action —Star tin g 
point: See DIM. ACT, ART/ 116 AND 116. 

^ 38M. H J. 124. 
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VENDOR km') PURCHASER. 


-- — - — Lien for unpaid purchase money — 
Tontract to the contrary— English and Indian 
Law— "Vendor taking a promispory note from 
one of the vendees for portion of the sale 
price — Extinction of lien. See T P. ACT- S 
ao (4) (b) 23 M. L. T. 85. 


purchase money— Non-payment of— 

Title passes to the vendee notwithstanding. 
See T. P. ACT- S. 54 16 A. L J, 45$. 

-Sale in co'iisideration of vendee paying 

off smipU debts of vendor and provision for 
by vendee in defmill — Nature of 
absolute covena^it or covenant ^ by 2 vay of 
indemnity — Sale- deed— Construction — Failure 
of ve^td^e to pay~VendoFs suit io recover 
amowitr from vendee — Maintainability— No 
loss to vender by reason of vendee's default — 
Effect 

Where a portion of the purchase money due 
under a sale deed was reserved with the vendee 
in pursuance of an agreement that he was to 
pay ofi therewith certain simple debts of the 
vendor and the sale deed provided that the 
vendee was to compensate the vendor for any 
loss sustained by him (the vendor) by the 
vendee’s default in paying the amount which 
he undertook to pay, held that the covenant 
by the vender was an absolute covenant to pay 
the purchase money in the way agreed upon by | 
the patties and not a covenant merely by way 
of indemnity, that it was open to the vendor 
to sue the vendee as soon as ha failed to pay 
the debts a.s they became due and that the fact 
that no loss had been caused to the vendor by 
- the vendeei default did not disentitle him to 
; bring the suit. 5 L. W. 228 ; 36 M. 348 foil, j 
.31 A 583 P. C. Exp], and Diat. {Ahd-ur Rahhn | 
and Seshagiri Aitjar, JJ ) KONNU KUTTI u. ' 
KDWABA MENON, 35 M. L. J. 692~ 

24M.L. T 260. 

yENDOR AND YEmEE—Ve^idors title nega- 
tived m suit hr ought by third party against \ 
vmdor and vendee — S^thsequent suit for j 
purchase money against Vendor MaintamabiUty j 
Deed—Consiruciion Pak sskl—Meanmg . \ 

Where, in a suit brought by a third party ■ 
against a vendor and vendee of immoveable 
property the former admits the claimant’s 
title and the suit is decreed upon that admis- 
sion, he cannot in a subsequent suit for the 
recovery of the purohasa money paid to him by 
the vendee, plead that the former suit was 
wrongly decided. 

Per Z^?ia7« - d’— In vernacular conveyancing 
' the expression pah saf means a flawless title. 

655. ref, {Boe' and Imam^ JJ) 
BEAT^U JRaM y. GANd A PBASAD GOPB. • 

S Bat. Ii. J. 3a8==471.0. S’?. 

OR CCfSTINGENT IJS5PEREST*- 

Immoveable property —Two Arsons olaiming ; 
^asineansst reversioner— Co^romise -^oyiSiDn 
should ta^ken on the death of ' 


: a parson — One of the two reversioners pre- 
deceasing— Nature of interest vested whether 
: Dar..ses by .siirvivorahip. T. P. ACT- S. 19 

8 L W. 442. 

I YIZAGAPATAM AGENCY RULE. Er. 10. cL 

I 5 -'Suit for land, nteaving of. AGENCY 
1 RPLEfi. 7L.W 664. 

WAGERING CONTRACT— Common intention 
essential — Speculation not equivalent to 
wagering. See CONTRACT ACT, S. 30. 

34 M. L. J. SOS, 

WAJIB-UL-ARZ — Entry in— Evidence of 
Custom of Pre-emption. See CUSTOM. 

43 h C. 834 

i Entries in — Evidentiary value of in 

I regard to custom. See. CUSTOM. 47 I. C. 920. 

■ Entry as to — Title — Fresumption^ 

j Though an entry as to title in a Waiib ul arz 
or record of rights does not create a title it 
gives rise to a presumption in its support, which 
prevails until its correctness is successfully 
impugned. {Sir Laurrence Jenkins, J.) DAK AS 
Khan v. Ghulam Kasim khan. 

45 Gal. 793=24 M. L. T. 271=23 0. L. J. 
441=20 Bom L. R 1068=48 I. C 473 (P. C ) 

^ — Siatemeut in— Evidentiary value of— 

Parjote— Whether recoverable See (1917) Dig. 
Col. 1289: Mahomed paiyaz ali Khan v. 
Behaei. 40 All, 56=18 A. L. J. 873= 

45 I. 0. 329. 

! WHIPPING ACT (lY of 1909) S. S-Appeal- 
I Whipping after sentence of imprisonment has 
I been served, legality of— Appellate Court — 
Power of Cr. P Code, S. ^23. See (1917) DIG. 
OOL 1241, EMPEROR V. PO WUN. 

10 Bur. L.T. 211=411.0. 149 

j “S. 3 — Whipping in addition to imprison- 

j ment — Legality of. . . 

j Under S. 3 of the Whipping Act, a sentence 
I of whipping may be passed in lieu of any 
' punishment of which the oSender may he 
liable under the Penal Code, but it cannot be 
passed in addition to such imprisonment: 
ordering a man to be whipped after he has 
already served part of a sentence of imprison- 
ment is illegal. [Rigg, J.) KGA TUN SRIN 
Emperor. (1917) 3 U. B. R. 32= 

43 f.C. 623=19 Cr. L J. 207. 

WILD ANIMALS -Ownership in— Wild Ele- 
phants— Test Of See ANIMALS. 

, > 1918 Pat 232. 

WILL — Construetmi—Eeqtiest for life— No 
disposiiian ofeorpue—Oift over— Female donee 
I Frchibiiidn agamst alienaiion — Law ofperpetui^ 

: ties— Heir bom of ike imnU' ' meaning of ^ 
Limikd estede-^reation of by, Possession 

under will of doubtful interpretaiign if ad-^^ 
\versej ^ 
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WILL. 

A will recited that if a daughter or 30a vv-aa 
born CO the testator during his life-time such 
son or daughter wiU be “owner” oi all his pro- 
perty bat if there were no son or daughter his 
nieos S. was to take a bequest of a lakh of ! 
rupeeSj and the remainder of moveable and ! 
immoveable property was to remain in the | 
possession of his niece- The remainder was dis- 
posed of in the following words, if on the death 
of my wife and my neice there ha living 
a son and a daughter bom of the womb of my 
said brother's daughter then two-thirds of the 
moveable property will belong to the son and 
one-third to the daughter But as regards the 
Immoveable property none shall have the least 
tight of alienation. They will of course be 
entitled to enjoy the balance left after payment 
of rent” etc. 

HUd, that the Will purported to convey an 
absolute estate ultimately to the son and 
daughter of the nieoe, and the fact that the 
cm'^us was not expressly mentioned was noc 
sufficient to justify the inierpretation that the 
corpus did net pass ; that the failure of the 
bluest of the remainder in favour of the 
niece’s son and daughter on the ground that 
, they were unborn at the testator’s death 
did not make the Will itself invalid. U Cal. 
mi‘M Cal. S34 ; (1903) A. C, 275 ref. that the 
disposition in favour of the nieoe’s son and 
daughter was a bequest of the remainder to 
them and was not a mare description of an 
estate of inheritance in d. The words “heirs 
bora of her bomb’’ could not be interpreted 
to be a description of an estate of ordinary in 
heritanoe 22 Bom. lOQdise, that under the 
will there was no interest vested in any person 
other than the widow in the first place and 
after her the niece. The wid therefore con- 
templated that the estate should be represented 
first by the testator's widow and thereafter by 
hishiece 22 Cal. 699, 12 Cal. 421 ; 38 Cal. 68 - 
35 All. 211 ref. that the estate taken by S was 
an estate such as a woman ordinarily acquires 
by inheritance under the Hindu Law which 
she holds in a completely representative charetc- 
ter but is unable to alienate except in case of 
legal necessity. 33 Mad. 9i ref. and that by 
the provision against the alienation the 
testator had in his mind the ordinary recognis- 
ed restriction upon the alienation which would 
apply independently of any provisions in the 
Will and that he h^ not in his mind the 
eventuality of an alienation becoming neces- 
sary either for the purpose of providing 
maintenance for the neice or for the preserva- 
tion of his estate* 21 Cal, 456 tef. 

Where a mere contingerit remainder is creatd 
after the ’ woman’s estate las in this case) and 
not a vested remainder, this is an indication 
that the estate Created was a woman's 
estate in the teohnicai sense and not merely a 
life-estate. 

- An estate of the kind that a ^ Hindu widow 
inherits in the case of an intestacy can he 
created by a Will. ' ^ 


WILL. 

, Where £;uoh an estate has been created by 
Will a condition prohibicing alienation abso- 
lutely is void for repugnancy, 

Obiter ; A Hindu can by will create an^ estate 
of life in the English sense, but his intention 
to do so mus; be made clear by the terms of 
the will itself without any importation of 
English ideas. 

It is doubtful whether where a person enters 
into possession of an estate under a Will of 
uncertain construction, an absolute title can be 
acquired by adverse possession in the absence 
of an express claim to hold an absolute estate. 
{Chapman, Atkinson and l^navi, JJ.) RAM 
BAH.\DTjfi V . Jageb Hath Brasad. 

3 Pat. L. a. 199={191S) Pat. 181== 
4 Pat. L. W. 377=r43 I. G. 749. 

Construction — Bequest by iniplicatimi 

— The sCLme rule applies m this coientry as in 
England — Bequest to the mo daughters 0 / 
testators— Fur t Jeer provision that the mUe 
sanihathi oj one oj the daughters should take 
vhih the ojj spring of the other daughters — No 
express gift to the lazier ’-Latter taJmig a gilt 
by implication. 

A testator died leaving behind him two 
daughters the elder named Seshamma who 
had no ofiepring at the testator’s death and 
the younger named Andalammal who had 
ofispring and by the terms of his will provided 
as tollow’s “ as one of my abovesaid two 
daughters Andalammal had been attending to 
all my comforts and as her male santhathi are 
entitled to perform Karmams to me sne should 
enjoy two-tnird—two of the three sharas~and 
Seshamma should enjoy the third share.” 
The testator further provided that “my 
daughters should enjoy the said land in the 
proportion of the above three soarea'' and 
further provided that. “ if a male issue ia her©, 
attec born to my daughter that is, Seshamma ; 
that grandson should like the santhathi of my 
younger daughter enjoy her third share having 
powers of gift and sale from son to grandson 
and so on from generation to generation” and 
there were no means of express bequest to 
AnaalammaPfi ohtldren. 

Rcid^ on a construction of the will, the 
ofispring of Andalammal, though there is no 
express bequest ol properties to them, took an 
estate by implication. 

The rules as to bequest by implication are 
the same ifi this country as in England, 
{Abdur Rahmt and Oldfield^ dJ,) SriHIVaSA 
Seshachablu V . Seshamma 

34M, L J. 479=47 I. 0. 758. 

Construction — Dedication to charity 

— Ap^intment of tars to conduct charities with 
properties of testator — Public Trust. See 
RELIGIOUS EKDOWiHENT, DEDICATION. 

47I.C.611. 

— ffonstrucHon-^Pevise of land mrngage 
intefe&v if passes ^Fin'glish 
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Sff€3 suc£ 3 ssioni>s—A</recfiie/tc to divide — Effect 
cf. 

V/hei'e a Bindu testator dcviced to his wife 
his one fourth share in a mitta in the belief 
that he was absolutely entitled to the same 
aTd it was found on the testator’s death that 
he had only a mortgagees interest in the mitta 
along with three other equial shares held on a 
construction of the will, that the testator's in* 
feention was to dispose of whatever interest he 
had in the mitta in favour of his widow and 
and that his moitgage interest passed to her 

In India, where the legal interest is divided 
between the mortgagor and the mortgagee 
just as it is between lessor and lessee and 
where there is no distinction between reality 
and personality as to descent, the question of 
asoeriaining the testator’s in tendon from the 
terms of the will is less oomplioated than in 
England. 

Where the reversioners to an estate in the 
possession of a Himdu widow agree to divide it 
in particular shares on her death the agreemnt 
is inoperative to confer any right to tho proper- 
ty on any of the reversioners (Wallis, C.J. and 
Spencer, J) SUBBAE4YA GOUNDAN v, 
MUTHAYAMMAL. 

36 M. L. J 684 

— Constrnotion—Devisa to testator’s 

daughter— Absolute estate. See (1917) DIG. 
Col. ISli CflUNILAL V. BHOGlLAL- 

19 Bora. L. B. 930=43 I, 0. 468. 

^ Co7istniCtion'—Gift siihject to a lije- 

Estate*^ Devises for mamie^mnce out of re^ 

■ mainder— Vested remainder. . 

A Hindu testator devised a life estate in 
of his widow, and on her death, a re- 
mainder in favour of his grandson by a 
predeceased daughter, whom he bad brought 
up as his own son, subject to certain devises 
for maintenance in favour of the piffs. who 
were also his grandeons by another daughter - 
3eld^ that the intention of the testator was ! 
to provide immediate means for the mainten | 
ance of the plfis. after hia death, and that, 
therefore, the plfs. became entitled to the 
properties devised to them immediately on 
the happening of that event. {Liitdsay, Ja (J. 
atid KanJmya Lai, A. J. C.) RUDRA PRAfPAP 
SINGH V. UMRAI KUNWAR ' 

6 0. L J 506-47 l.G.hlS 

— ^ — CofistrucHoyi—Gift to a female— 
Eight to enjojj absolutely as long as is alive— 
A^oluie cr limited estate. 

Where a will executed by the husband in 
favour of his wife provided that as long as she 
is alive she, shall enjoy the managment and 
nhe ebaU.have absolute light An theproperties- 
CouttSj- J. (Itoe, ddfisanting) that the - 
. diaiise gave the wife , a life estate- {Eoe rsfid 
-VouHs.^ Lf.) Eani -KESHOBATI .KUMAEI V.. 
K^AE SAfD VA ISrAEAYAN SIEHA. 

5 P«t L W*Te7^=:tmS; Bai, 394= 

- 47 1. c, as: 


WILL 

'Jonslritction — ’Erintiple^ regulaling — ■ 

Estate U'icen by inidovj — Life estLe or absolute 
estate. 

Where the Uuguage in which a deed is 
written is not the iangu.^ga of a trained drafts- 
man or a skilled conveyancer but the draft is 
prepared by an amateur cr layman, all that 
is necessary to interpret such a deed is to give 
the plain meaning to fche» words used, neglect- 
ing grammatical errors and remembering the 
limitations and deficiencies of the draftsman, 

A will esacuted by a Hindu gentleman in 
favour of his -wife declared that he ie^fe his 
property to her absolutely and entirely that he 
liked her to retain certain old servant, on her 
employment so long as they behaved them- 
selves, and that if she wished to utilise the 
powers she possessed in order to make an 
endowment of a religious or a charitable 
nature, such an object would meet with Ms 
approval, though if she did this he would be 
opposed to her giving the manager of the 
endowment t^eo free a hand. 

Held, that under the above will the testator 
devised a full, complete estate and net merely 
a liie estate to his wife [Stuart ani Kanhaiya 
Lai (A. L C.) ganga bakhsh Singh 
GOKUL PbaSAD. 44 i. C. 643. 

Coyvsiruc lion— Rule of — Life estade to 

daiujhtcT-in-lavj — Gift over to male issue — Sen, 
if can alienate property before estate fails in. 

The only safe rule of construing a will is to 
try to find out the lasaniog ot the testator 
taking the whole of the document togther and 
to give effect to the meaning. 

The will of a Hindu testator to the plaintifi 
his dau;.liter-in law and provided that her 
husband ‘should receive one-half of the income 
accuring from the property during his life- 
time,” that aitsE his death, the right of in- 
coma accruing from immoveable property shall 
devolve upon his male issue if any and that 
after the plfi's death the property shall devolve 
upon the male issue if any of the pifi. 
and ’her husband On a construction of the will 

Held, that the testator intended that his 
estate should vest in hia daughfcar-in-law for her 
life-time and that hia son (Bifis, husband, and, 
after hia death, his mala issue should receive a 
moiety of the income accruing therefrom; 
andthali during the life time of the pifi. her son 
had no right whatsoever in the estate and was 
not consequently entitled to dispose of it either 
temporarily or permanently. \Shadi Led and 
ScoU Smith, JJ ) MLBAMMAT JASODHaN v. 
BISHAN SINGH. 44 I 0. 209. 

- — — — Co7istrUcUon— Successive or ^ 'mhstL 
tutiomr'y bequests— Absolute estate cui clbm id - 
life estate— Succession Act Ss^ amd III. 

^ A testator mafia a beq[uest iu: the following 
terms ” Oniny death my younger farotheVS ' 
widow ;B and on. her. death her daughter, K. 
that ie my niece, will get tme-fourth ahatei 
etc” 
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On a constrii-ifcion of the will held the 
testator did not make a svibstitutional gift 
to the niece in the event of her mother B 
predeceasing him, but that the gift which he 
made was a gift of successive interests, that 
is, the interest was to go first to the brother’s 
widow B, and then on her death the property 
was to go to her daughter K. 

Notwithstanding S. 82 of the Succession 
Act, the gift in favour of the brother’s widow 
B. was not a gift of an absolute interest, so 
that the gift over on her death to her daughter 
K; was not void as' being repugnant to the 
form of the gift to the mother. The apparently 
absolute nature of the gift in favour of the 
mother B. was out down to a life estate by the 
direction that on her death the property would 
go over to her daughter. {FleicJier a^d Huda, 
J. J.) Harendra Chandra Lahiri v. 
BASANTA Kumar Maitra. 22 C. W. N. 689= 

53 I. C. 991 

— — — — Con$tTuciioii — Vested estate-- Creation 
oj successive life estates — Trust of reversion 
to d particular legatee 'Hhen bring -’Fsiaie^^ 
when becomes vested. 


[ WILL. 

that the testator was of sound disposing mind 
and did know and approve of the contents 
of the will. In order to constitute what is 
kuovm in law as “ a sound disposing mind’' it 
I must be shown that the testator v/as able to 
I understand his position, able to appreciate 
I his property and able to form a judgment with 
' respect to the parties whom he chose to bene 
[fit. 21 Cal. 279 foil. {Lhidsay J. C and 
Daniels, A. J. C.) EAJ Bachan SINGE v. 
Shatranji. 5 0. L j 619=57 I. C. 963. 

-^Ea^ccuior — Debntier praperitj — 

Disposition as to, invalid. 

Property which is already debutter does not 
pass by will to the executor. {Woodroffe mid 
Smaller, JJ.) MOHENDEA NATH BAGCHI v, 
Gour Chandra Ghosh. 22 C. W. K. 860= 

46 L C. 867. 

- — Escecuicr —Delivery of possession to 
shthait appointed by will’— Executor, functus 
officio. 

vVhere a will appoints an executor and also 
shebaits for debuitar property and possession 
has been made over by the executors to the 


‘Where a Parsi testator by hia will devised a | 
house to his wife for her life and directed 
that 'after her decease his executors should ; 
hold the house in trust for hia son J for life | 
and in the event of J‘s death in trust for J's : 
widow (as to part if he so appointed) and for | 
JJ’ issue and in default of such issue and | 
sufajeot to such appointment in trust for the 
testator’s son K. if then living and J di^ 
unmarried in the life-time of the testator’s 
widow, and' of E 

D^eld, that upon the death of J the house 
vested absolutely in K. subject to the life in- 
terest of the testator^B -widow. Archer v.jegon 
8 Sim. 445. In re Mihie 57 L. J 8^8 Bel on 
{Lord Phillimore)> KAIKHUSERU BEZONJI 
CAPADIA V, SHRINIBAI BBZONJI CAPADIA. 

21 Bora. L R. 130=43 l.A. 257.(P C ), 

Execution — Proof of — Sou fid and 

disposing state of mind — Burden of proof 
Presumption. 

The person who sets up a title under a will 
must satisfy the Court that the will was ‘ ‘duly 
executed*’ that is to say, he must furnish 
proofs of execution which carries with it a 
conviction that the testator knew and approved 
Of the oontente of the iustarument. This 
involves -the proposition that he was a free and 
Capable testator. The ordinary rule is that, 
the execution of a will by a competent testator 
raises a presumption that he knew and ap 
prov^ of the contents of the will j and 
ordinarily the competency of. the testator is 
presumed, if nothing ap^ars io rebut the or- 
dinary presumption But where the mental 
capacity of the testator is challenged by the 
evidencej it is the duty of the Court to find | 
wBethe'^ u^oh the evidence Jl is - establishi^d 


shebaits, the executors become ftincms officio. 
{Wondroffe and Smither, JJ ) MOHENDea 
NATH BAGCHI v GOUE CHANDRA GHOSH. 

22 C. W. N. 860=46 1. C. 867. 

- "Executor — Power to grant ijara — No 

power to grant permanent lease. See LEASE, 
CONSTRUCTION. 45 L C. 832. 

' Failure of bequest in favour of some 
person— Will not void ab inito^ See WILL CON- 
STRUCTION. 3 Pat- L.J. 199. 

" ‘••^Eormaliiies of --Ansivers to i^derri^^a- 
tories^ 

The rule of English Law that even answers 
to interrogatories may be regarded either as a 
codicil or will may not apply to taatament. 
ary dispositions in India. Under the Hindu 
Wills Act and the Indian Succession Act it is 
doubtful whether such informal declaorations 
could be regarded as testamentary. {Abdur 
Rahim and Seshagiri Aiycer, JJ.) MUTHUKBISH 
NA NAICKBN V. BAMCHANDRA NAICEEN. 

47 I. C. 611. 

— -^Qyal — Strici proof of, necessary. 

Where a person bases title on an oral will the 
onus lies on him of proving the precise words 
on which he relies- {Scott Smith and Bhadi Lai, 
JL) NASAIN V. GAINBO 

83 P. U B. 1918=85 P, W. R. 1918= 
43 1. C. 183.: 

“ •:''^PrQbca6—*Caveat — Immediate rever- 
sioner not ceniesUng—neiet rev&f'sioner if can 
enter caveat and oonie&t suit^ 

A died leaving B hie widow. Caveats were 
entered by the immediate reV'efaidher 0- ahd 
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by the mother of the widoYV of the testator ,a3 
well as by D and E who would be reversioners 
if G wore to die before ihe widow. B by 
settliDg with the execmor made it impossible 
from him successfnllv to ehalieuRe the will. 

Held, that D and E had suffieient interest 
to entitle them to enter caveat and contest 
the suit. (5<^!wdtirsci» C. J. JVoodroffe, J.) 
SATINDRA MOHAN TAGOEE V. 3aeADA 
SUNDAE DEBI, 

27 C, L J. 320=:45 I. C. 59. 

Py abate — Delay in application — 

Saiisja-ctcyry explanation '-Bight to prebate 

Where a long time elapsed between the 
death of the testatrix and the date on which 
the will was put forward by probate, and the 
testatrix was an illiterate Hindu lady, the 
prior history of the case was worthy of consider- 
ation. When there were reasons for the delay 
in propounding the will although in such acase 
the Gcurt was bound to scrutinize the evidence 
very carefully, there was no rule of the law of 
evidence that such a will was incapable of being 
proved. {Fletcher a^id, Newhould, JJ.) BlNODiNl 
DBBYA V. Hridaynath Ghoshad. 

22 c. W. K. I. C. 187. 

— — ^Probate grant of, not to be refused -''n 
the ground that will is “inofficious*’. See 
Pr6bAT0. 43 I. CJ. 2C8. 

-—^Probate-Petition for— Compromise of— 
Legality— Withdrawal with liberty — Fresh 
petition for probate— Maintainability — C. P 
Code, 0, 23, R, 1— Applicablity — Prob and 
Admn. Act, S. 65— Effect. S^c(1917) DIG. COD 
248. JAGESHWAE SAMAI v . Jagatdhaei 
. PSASAD. 2 Pat L. J. 535 

=(1917) Pat. 192=5 Pat. L W- 230= 
401. C. 346. 

— Revocation oj — Non Ser- 
vice of ciiation — loous standi oJ person seeking 
revocation — Legatee under earlier will- 

A person who is entitled to a much greater 
benefit undet,aWiU alleged to have been revoked 
by another Will has loans standi as having 
sufficient interest to oppose grant of probate 
and to ap;.ly for revocation of -probate of 
the later Will on the ground of non-Bervioe 
of citation. It is not necessary to obtain 
probate of the earlier Will in order to be 
competent to apply for revocation of the later 
will. {Glatterjea and Walmsley, JJ.) DbAU- 
PADI DASYA u, RAJEDMARI DASYA. 

22C.W.H. 664=56 1.0. 760 
adso 22 0. W, K. 637, 

— r— oJ — Deposing state af mi^id of 
i%i'$upport of the will Theory 
vj original foiilpeing2ost mid of forged one sub' 
sSiuied \ ’ j 

la an application for letteEQ of admin istra* 
felon the ca\eator6 admitted the testatrix had ■ 
' ft ' disposing mind on the date on which the 


I will was alleged to have been executed and it 
I was proved by expert evidence that the impres- 
i sion on the Will was the thumb mark of the 
testatrix, but it was contended th%t the real 
and original will of the testatrix was lost and 
that Will propounded was a forgery, written 
over a thumb impression of the testatrix pre 
viously obtained in blank. The Will was 
supported by the scribe and the three attesting 
witnesses The applicant for letters of admin- 
istration herself testified that she saw the 
Will written, that ib had been made over to 
her by the testatrix and that she had kept it 
with herself, 

Beld^ that it was not proved that original 
Will was lost and the theory of a dishonest 
conspiracy to forge a Will could not be sus- 
tained in view of the positive evidence produced 
in support of the will [Leslie Jones, J) BHAGIRA- 
THI V. GHISA SINGH. 47 I. C 174. 

— Eevocatimi— Proof of — Merc allegation 

as to execution of subsequxni will, if enough, 

A Will duly executed is not to be treated as 
revoked, either wholly or partially, by a Will 
which is not iorthcoming, unless it is proved 
by clear and satisfactory evidence that the late 
Will either contained words of revocation or 
dispositions so inconsistent with the diaposL 
tions of the earlier Will that the two cannot 
stand together. 

It is not enough to show that the Will 
which is not forthcoming differed from the 
earlier Will if it cannot be shown what the 
difference consisted in. [Stuart and Kanhaiya 
Ld, A, J. c,) Lad Tribhawan Nath singh 
o. Deputy ComissiONER Of Fyzabad. 

47 I. C. 225. 


- — ^Talukdar — Codicil — Construction- 

Surrounding ciroumstanoes See (19i7) DIG. 
Cod. 1249 ; DEPUTY COMMISSIONER OF 
Kheri For Mahewa estate v, Eani Bijai 
RAJ KoER. 20 0. C. 280=14918) M. W. N. 

324=8 L- W 4=22 C. W. N 305 =43 1. 0. 

987 (P, C.) 

•^^Testame''' tary declaration — What 

consiiiiites — Ekmenis of a will, 

A document sent by a person containing the 
relevant particulara relating to the history of 
his estate and declaration as to who was to be 
his Bucoasw-or in pursuance of . an advertisement 
appearing in a paper announcing the intention 
of the advertiser to prepare a compilation,, 
showing the family history of the Talukdacs 
of oudh 0 ould not for the purposes of Hindu 
Law be treated as a testamemary declaration 
by him of hie intention with , respect to his \ 
property, which he disired to be carried ;into 
effect after his death. [Lindsay mui Xanhaiya 
Lai A d. G.) BADRAJ KUAR V, HAHADEO PAD , 

Singe. 

20 0. 0. 360=4 0. L, J, 589=44 I. C. B9. 
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WITNESS. 

WITKE8S — Non productioD - Adverse inference 
from— Propriety. Sep EVIDENCE. 

21. 0. C, 223. 

WORDS -Arms— Meaning of. See ARMS ACT, 
Ss. 4, 19. 

32 P. R. (Gr.) 1918. 

— “ Avyavaharika Debts '* meaning of 

See: 33 M. L.' J 661. i 


— Bikliri and farokht — Pai^Kharidigi— 

Meaning of—ImpHoation of Sale. See Deed 
CONSTRUCTION. (19i8) Pat. 156. 


57 


WORKMAN'S CONTRACT ACT S. 1. 

Hence, where a workman made a contract 
under the Act and subsequently refused to 
complete the contract agreeing to refund the 
money advanced to him and the Magistrate 
refused to enforce the provisions of the Act at 
the instance of the employer as being inappii- 
table, IJdci that the Magistrate was bound to 
act according to it. 16 A. L. J. 164 foil. 
{Knox, A. C. J.) Azie-ur-eahsian v Hansa 
40 All. 676=16 A. L J 715= 
47 L C. 441=19 Cr. L J. 925. 


-Case, meaning of. See Stamp ACT; S. 

16 A. L. J. 49. 

Grant of land and not merely 

of revenue. See CODE, S. {QO) (gh 

22 C. W. N. 557 {P. C-.t 


— Workman, meaning, of — Scope, of 
the Act. See (1917) Dig. COL. 1552, KUNEI 
MOIDIN V. CHAMU NaIR. 

41 Mad. 182=33 M L.J. 607=22 M. L T, 435 
=(1917) M W N. 825=6 L. W. 746= 
43 I C. 787=19 Cr L. J. 211. 


' S- 1 — Contract for supply of stones by 


stone- dealer^ Breach — Acs if applicable. 


— ".Kharidar — Bai — Kharidigi — Transac- 
tion of sale. Sec 

(1918) Pat. 136. 

— Khudkast— Not neoessarly zerait land 

See B. T. ACT, S. 116. 45 I. C, 418. 

(Malik) — Meaning of — Absolute, estate 

See Hindu Law, Gift. 

16 A L. J 864. 

— ^Maral— Meaning of. See LiM. ACT. 

ART. 60. 

8 L. W. 221. 

— — Pak saf in a deed of conveyance 
Meaning of. See VENDOR and VENDEE. 

3 Pat. L J. 398. 


- —Public street — Meaning of. See 
PUNJAB MUNICIPAD ACT. S. 175, 

60P, L. R1918, 

— “Tanaka” — Mortgage, See Deed 

Construction. .7 L. W. 36. 

— — Tha^anai meaning of. See INTEREST. 

43 I. C 972. 


Where^a person who dealt in stones entered 
into a contract to supply stones and took 
money in advance for that purpose but failed 
to supply the stones according to the terms 
of the contract, held that the Breach of the 
Contract Act did not apply to him, the case 
being one of an ordinary contract to supply 
and the money not having been advanced on 
account of work to be performed by an 
artificer workman or labourer. (Bamrfi, J,) 
BHAGWAN Din v . MAHOMUD ALI, 

16 A. h J. 407=45 I. C. 502=19 Cr. L.J. 598, 

— — — S. 1 — Magistrate of Police — Juris- 
■diction of — Offences committed outside terri- 
torial jurisdictim. _ 

The term “ Magistrate of Police ” iu S. 1 of 
the Workman’s Breach of Contract Act must 
be limited to a Magistrate in the territorial 
limits of whose jurisdiction the employer 
resides or carries on business. 

There is nothing in 3. 1 of the Workman’s 
Breach of Contract Act which gives special 
jurisdiction to a Magistrate, within whose 
jurisdiction the contract was made or the 
advance received, to try an offence under the 
Act committed beyond big jurisdiction. 


— “Up to” and “until” a certain day 

—Meaning of. See Evidence ACT, S. 91. 

22C. W H. ^16 

— Vars —Meaning of. See EEL. ENDOW- 
MENT, DEDICATION, 47 C 611 

WORKMAN’S breach OP CONTRACT ACT 

(xni OP iS59>— Breflcii of contract— Befu- 
■ saf io work proof of. Act to be sirkthj enforced— 
Statute, Interpr Ration. 

The provisions of the W orbnian ’ a Breach of 
Contract Act^are not confined only to fraudu^ 
lent breaches of contract as stated in the pre- 
amble. 


Both under the Common Law and under the 
Criminal Procedure Code, no Court, unless 
expressly authorised by Statute, can try any 
offences other than those committed vvithin 
the area of its jurisdiction. {Crouch, A, . J. C, 
and Hayward, A. J. C.) SOBHRAJ DWAREDAS 
1'. EMPEROR. ' 11 S. L. R. 113= 

45 I. a 399=19 Cr L J. 591. 

— ‘S I— Pioceedi^igs u nder— Nature o/ — 

Criminal case— Person undertaking to supply 
coolies and iocrk with the?}i if a ^vorkman,^ 

Proceedings undfr the Workman’s Breach 
of Contract Act are judicial proceedings, the 
workman being in the position of an accused 
and he cannot, therefore, be compelled to 
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WORKWEAK^S CONTRACT ACT S. 2. 

make a thumb itnpiession in Court for the 
purpose of identifying his thumb impression. 

A person who undertakes to supply coolies 
and to work along with them is “a workman” 
within the meaning of S. 1 of the Workman’s 
Breach of Contract Act {Tivomey, C J.) RAMA- 
NATHA PANDARAM v. EARUPANNA THEVAR. 

11 Bur. L. J. 207:^43 I C 591 = 
19 Cr. L. J. 175. 

S 2'“-Order form of—Sentence. See 

(1917) DIG. COL 1272. CHINTAPILI v ■ EM. 

PEBOR. iO Bur L. T 251=33 I. C, 313. 

— S. 2 — Refusal l.o ‘perform contreict — 

Smallness oj advance, if a. yood exc^ise, for. 

The smallness of the advance is not a 
reasonable excuse for refusing to perform the 
contract within the meaning of S. 2 of the 


ZURPESHGI. 

Workman’s Breach of contract Act. 93 I, (j. 
1S5 ref. When a man enters into a contract he 
most carry out the terms of the contract into 
which he has entered unless he can show some 
reasonable excuse. One of the terms of the 
very same contract can hardly be afterwards 
held up as a reasonable excuse for non- 
performance. {Knox, J.) BaKHTAWAR V 
Empeeob, 

40 AH 282=16 A. h J, 164=43 I C. 832= 
19 Cr. L J. 240. 

WORSHIPPER— Right of to sue for declara- 
tion that alienaticn by mntwalli vcid, without 
Special damage. See Mahomeban Law. 

23 C. W.N. lie. 

ZURPESHGI— Lease or mortgage— Question of 
fact. See T P. ACT, S. 58, (b). 

4 Pat L. W. 116- 
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MBiTRATIOS. 


! BANKRUPTCY. 


for t]i3 banefit of the eoeinj inaans the doing 
of it while he is an enemy and does not 
contemplate some possible advantage to him 
when peace comes, {Lord Finlay, L. C., 
Viscoi^.nl Raldane. Lords Dunedin ^ Atkinson 
and Fojrrdocr). HUGH STEVENSON AND SONS 
-j. AITKEN GESSELL SCEAFT FUR CARTON' 
Nagen Industrie, (19181 A. G. 239. 

kthiiVBtion-- Aivard~-Validity oj — Alternative 
form- Award in form of special co-se — Limited 
time for setting down ease— Award f inal if case 
not set down— Award if bad on the face of it— 
Application to set aside. 

Certain commercial disputes were referred to 
arbitrators who made an award in an alterna- 
tive form, first, in the form of a special case 
under S. 7 (h) of the Arbitration Act, if either 
party should give to the other 11 days written 
notice of his desire to take the opinion of the 
Court and should within 11 days from the 
service of such notice sat the award down for 
argument before the court as a special case ; 
and secondly, in the form of a final award if 
the aforesaid 2 conditions ware not fulfilled 
Reid by B(Si%kes and Scrutton^ L. JJ, {Pick- 
ford, J. dissenting) that the award was not bad i 
on the face of it and it was within the compe- ! 
tence of the arbitrators to pass an award in that j 
form. and 8<yruiionmid FicJcfordi L, j 

JJn) OUYilPIA OID AND CAKE COMPANY.MAC- 
ANDREW MORELAND & CO. In re, 

(1918) 2 K. B. 771 G, A, 

Reference to— Power of arbitrator ^ 

to decide in accordance with the contract of 
parties. 

An arbitrator to whom disputes arising out 
of a contract between the parties, are referred 
for decision is bound to act cn the same prin- 
ciples as the Court , and to detezmiue the 
rights of the parties according to the contract. 
{Pkhford a7\d Bankcs^L, JJ. and Neville ^ J.) 
NOTT AND CARDIFF CORPORATION hi re. 

. (1918) 2 K. B. m. i 

■ — Special U-lhuml—Qcustitntion oj^ by \ 

Act of Parliament — Procedure of U'ih'Wfial^ to 
be Judicial, 


The deft, a party to a written contract con- 
taining an agreement to refer disputes to 
arbitration, was sued for the breach thereof. 
He was not aware of the arbitration clausa in 
the contract The plSs. in the action took 
out a summons for discovery. The deft, asked 
for discovery also, and an order for mutual 
discovery was made. He then became aware 
of the agreement to refer and applied for stay 
of proceedings. Held that be had taken a step 
in the proceedings within S. 1 of the Arbitra- 
tion Act and was not entitled to a stay. 
{Lawrence and Shearman^ JJ,) PARKER 
GAINES & CO. V, Turpin. 

(1918) 1 K. B. 358. 

Assignment ' — 'Cause of action — Champerty 
and maintenance— Applicability of— Repudia- 
tion of contract before assipivnient— Effect of. 

Champerty in the original sense was the 
maintenance of an action in consideration of 
a promise to give to the maintainer a share 
m the proceeds thereof. It was a branch of 
the general law of maintenance. The doctrine 
of champerty was however extended to cover 
the purchase of mere rights of litigation even 
though no actual maintenance was contem- 
plated. The whole doctrine arose in times 
when the common law did not recognise the 
assignability of choses in action and requires 
to be examined and formulated in the light of 
modern circumstances. 

Causes of action founded on tort, for exam- 
ple, libel or assault, should not on grounds of 
public policy be assignable. So too, there are 
contrarotual causes of action of a particular 
character, for example, breach of promise 
of marriage which, for obvious reasons, are not 
assignable. 

A deft, cannot destroy the assignability of a 
right of property, whether it be a contract or 
other form of property, by committing a breach 
of contract or by repudiation prior to the as- 
signment. (Me Cardie, J.) COUNTY HOTEL 
AND WINE Company v. London and 
North-Western pailway Company. 

(1918) 2 K. B. 251 at page 261 


Where there is a special tribunal set up by 
Parliament for the purpose of dealing with 
particular disputes between individuals and a 
statutory body, that does not absolve the 
tribunal from dealing with the matter judi- 
cially, although it may absolve them from 
dealing with it according to the procedure 
which is usually adopted in the case of an 
arbitration in the ordinary sense., (1915) A-. 0. 
120, 132 Hef. {Pkhford- and Bankes, L, JJ^ 
md Sargant^ J.) CeembnTS v. <}0UNTY OF 
LEVON INSUBANCE COMMITTEE, 

(1918) IE. B.94(C. A.) 

— S. i— Agreement to refer—Stay op 
proceedings— Step in ppeesdings— Order for 
^riutiuil discovery-^'ElecPion, - 


Auction Sale — Law relating to— Conditions of 
sale— Bidder, if the acceptor of an offer and, if 
entitled to insist on property being sold. 

Upon a sale by auction by increasing bids, 
the bidder is not in the position of an ac- 
ceptor of an offer made by the auctioneer ; mar 
can the highest bidder insist that the property 
, shall not he withdrawn. The matter is govera- 
I ed by the conditions of the auction sale. (Sir 
WaUer PhillimoreJ DEMERARA TURP CLUB 
It;; Wight. (1918) A. G. 60S* : 

Bankruptcy — After acquired property *— 
Undischarged bankrupt— Dealings with—Trans- 
action for vtlue— Charging craer on shares— 
Validity, against trustee — Bankruptcy ' Act^ 
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BANKRUPTCY. 

The law before the Bankruptcy Act of iOli i 
and since recognised in 8. 47 is that until the j 
trustee intervenes all transactions by a bank- ! 
rupt after his bankruptcy with any person i 
dealing with him hona-fuLe and for value, in , 
respect of his after-acquired property, whether J 
with or without knowledge of the bankruptcy, ' 
are valid against the trustee. The only trans- 
actions protected under this rule are dealings 
with the bankrupt bonajide and for value. A ' 
process in inviiu7n or a taking in execution 1 
by process of law what the judgment-creditor i 
was able to seize of the ban^upt’a property is | 
no more a dealing or transaction for value with I 
the bankrupt than a garnishee order would be i 
and is not entitled to protection under the i 
aforesaid rule. [Sivinfen Body, M. B 
W€trrhigtOH and Duke, L. JJ.) HOBACE v. 
robins. (1918) 2 Ch, S39 (tl.A.) 

’^——Foreign Coitfi—Qrder of discharge — 
Effect of — Agreement for co^nposiiion — 
Eecognition of. 

Where the efiect of a foreign bankruptcy 
using the word “foreign” with reference to 
colonial and other British Courts outside Great 
Britain, is to divest the debtor of the whole of 
his property wherever situate and to vest it in 
the assignee for distribution among all his 
creditors wherever resident, the courts in 
England give the same afieot to the order or 
instrument discharging the debtor in the 
bankruptcy as is given to it in the country 
where the bankruptcy occurs. This principle, 
however, is not applicable to a composition by 
arrangement. {Smnfen Eady Bankes,L,JJ. and 
Eve, J,} NELBON m re DARE AND DOLPHIN 
EX-PARTE. (1918) 1 K. B. 459 (C.A.) 

Froof of debts — Guaranteed debt — 

PayniAnt by surety'— Carrying in proof for the 
whole debt — Double proof, rule of. 

The rule in bankruptcy ie that there must 
not be a double proof for the same debt and in 
determining whether the two proofs are in 
respect of the same debt, regard must be had, 
not to technicalities, hut to the substance L, 
B. 7 Ch. 99 Ref. Where a bank advances 
moneys to a debtor on a continuing guarantee 
given by another person, and the debtor 
becomes bankrupt, the bank in carrying in 
their proof-, are not bound to give credit to 
payments made by the surety on account 
of his liability, but might prove foT* the whole 
amount just as if no payment had been made 
by the surety- (Smnfen Eady, Warrmgton 
ii77hd Scruitont L. JJ.) MELTON In re MILE 
V. towers. (1918) 1 Ch. 37. 

Bill of Exchange— of lading atUxhed 
thereto — Fresentaticn for cccepto.rwe by holder 
in^d'ue Course — Bepresentaticn — Bill rf lading 
found to be forged — Warranty of g&iuimncss — 
Representation— Right iv recover mo'/xy paid 
by acceptor— Cause of actioji. 


BILLS OP EXCHANGE ACT. 

Defendants who were cotton brokers in 
Liverpool purchased cotton from cotton 
dealers in America who drew a bill of exchange 
on the defendant’s bank at Liverpool and is- 
sued that bill in Amerioa. To the bill of ex- 
change Vt'&s attached the bill oi lading, which 
was subsequently found to be a forgery- as no 
goods had been shipped under it. The 
plaintiSs who were dealers in foreign bills of 
exchange in New York, purchased the bill of 
exchange with the bill of lading of the cotton 
attached, in good faith and sent, the docu- 
ments to the defendants’ bank at Liverpool 
who accepted the bill and paid at maturity. 
On the discovery of the fraud, the defend - 
tints brought an action in America against 
plfs. to recover back the amount of the bill 
so paid by them. Plus, brought a suit in 
England for a 'declaration that they did not 
by presenting the bill for acceptance with the 
bill of lading attached, warrant or represent 
that the bill of Lading was geniune and that 
they were not bound to repay the amount of 
the bill. 

Eeld, that by presenting the bill of ex^ 
change for acceptance, the pLSs did not 
warrant or represent the bill of lading to be 
genuine and that they were not bound to 
repay the amount of the bills on the dis- 
covery of the forgerv. (Fichford, Warrington 
d’ud Scruticn, L JJ.)" GUARANTEE TRUST CO. 
OF NEW York v , Hannay & Co. 

(1918) 2 K. B 623. 

Due date — Deierminaticn of. 

by laiv of the cou,7itry ichere money is payable 
— War — Emergency legislation — Postpom' 
rnent of due date — Effect of — Bill of exchange 
dratmu by ene^ny firm payable in Germany — 
Bills of Excha'nge Act, Sc. 46 (2) and 72 (5). 

Bills accepted payable in Germany after the 
outbreak of the war had been drawn by a Ger- 
man firm carrying on business in England and 
purheased from the firm before the war by ar\ 
English bank in whose hands they remained 
unpaid. The due date according to the tenor 
of the bill had passed, but presentment had not 
been made. A German ordinance promulgated 
since the war postponed the maturity of bills 
till further notice and denied interest toBritish 
creditors between the original due date and the 
( end of the period of the postponement. The 
i business of the enemy firm was wound up 
j under the Trading with the Enemy Act? X913 
and a claim was made by the English hank 
! against the assets. Held, that the due date 
j being determined by the law of the enemy 
j country where the bills were payable had not 
, yet arrived and that the claim was therefore 
; unsustainablG. Bogueite v. Ocermann (lS7d). 

: L. R. 1C Q.B. 525 applied (Youngtr, J,) IN EE 
I FbanCKE and HA6CH. (1918) 1 Cb. 470. 

i Bills of Exchange Act 1882 (45 and 46 Yic C 
; 61) 56.72, Sub S. 1, proviso (b) and 3— Bill of 
; exchange— Drawn by Atnerican merchant on 
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CARRIER. 

English fir^iru—'^Bf^piisites in form'' meaning of 
— Suit jor declav'itio'n that paj^ee is entitled to 
retain money alleged to have been paid by miS‘ 
take— ‘''Enforcing pajjment of oiUE meaning of 
— Enconditionality- 

Defts. traders of Liverpool, purchased cotton 
from dealers in the United States who drew a 
bill of exchange on the former for the price 
and issued it in the United States. The bill 
was in the following form : “Sixty days after 
sight this first of exchange second unpaid, pay 
to the order of ourselves. 1,464£. 9sh value 
lecseived, and charge same to account of 
100 bales of cotton." Plfi. dealers in 
foreign bins of exchange in New York, in good 
faith purchased the bill of exchange with 
the bill of lading of the cotton attached, and 
^sent the dooumants to the defts. in Liverpool 
who paid the bill at maturity. It was found 
subsequently that the bill of lading was a 
forgery and no cotton had been shipped under 
it.- The defts., on discovery of the fraud* 
claimed that the bill of exchange was condi- 
tional on the genuineness of the bill of lading 
and brought an action in America against • the 
pLSs. to recover back the amount of the bill so 
paid by them. The American Court tfeld that 
the case must be decided according to' the law 
of En^and. Plfis. than sued in England, for a 
declaration that they did not,, by presenting 
the bill for acceptance with the bill of lading 
attached, warrant or represent that the hill of 
landing was genuine and that they were not 
bound to repay the amount of the bill. Under 
the American Law, unlike the English, the 
bill of exchange in question was not a negotia- 
ble instn'onent, but was conditional on the 
genuineness of the bill of lading. 

Bdd, that the action must fail. The ques- 
' tion whether, the bill of lading was condi- 
tional or not was a question relating to the 
“requisites in form" within the meaning of S. 
72 sub-S. 1 of the Bills o| Exchange Act and 
should be determined by the American law 
and that the deftsw were entitled to recover 
their money back. The expression “enforcing 
payment thereof ’ in S 72 sub-S (1) proviso 
(b) does not include the ohtairring of a declara- 
tion that the holder of a bill who had been 
paid was entitled to retain the money, and 
that as the action was brought by the .plain- 
tiffs for the purpose, net of obtaining payment 
but of preventing the defendants from getting 
the money back, the proviaio did not apply. 
{Bailhadhe, /.) GUARANTEE TRUST COMPANY 

OF NEW York v, Hanna y and Go, 

(1918) 1 K. B- 53. 

-Reversed on appeal (1918) 2K.B.628 

(G. A.) 

Carrior—ZtiaJiiility of, for loss of goods— 
Oo^riagC'partly by land .and partly by ssa — 
Goods of pariicuiar val^ue' not declared lo bo 
stick — Effect — Carriers Act 1830 S. 1 — Qyius. 

[ Certain valuable goods over 10 in value^ 
were deUvared by the plSs, to the deft. .By. 
Gnm^y for oarriago' from ' London to Belfast 


CHARGE. 

part of the traosit being by land and part by 
sea. The plfis. failed to make a declaration as 
to the nature and value of the goods as 
required by S. 1 of the Carriers Act, 1830. 
The goods were lost during the transit and in 
defence to an action for the value of the goods 
the defts. relied on S. 1 of the Carriers Act. 

Held that the Carriers Act afforded protection 
to the carrier only where the goods were lost by 
land and that the defts. having failed to show 
that the goods were lost during the land portion 
of the transit they were liable to the plfis. for 
the Value of the goods. 

Per Scrution, L. t/.— Before the Carriers Act 
1830, and since the Act in the case of those to 
whom it does not apply, a carrier, if he failed 
to deliver goods entrusted to him for carriage 
was liable unless ha proved that the loss was 
due, to the act of Ood or the King's enemies. 
If he proved something which prMim facie 
raised a case of exception, he so far had done 
hia duty, and the burden was shifted to the 
plff. If the carrier proved something which 
was equally consistent with libility and non- 
liability he failed to displace the plff's. case. 
{Pickford^Bankes and ScruttO'U, LJJ.) ASETON 
&, Co. V LONDON AND NORTH WESTERN 
Railway. (1913) 2 K. B, 483 (C. A.) 

Bailway —Loss in transit— Value and 

nature of goods not declared — Transit partly* by 
laud mid partly by sea- Onus of proof — Carriers 
Act, 18S0 (11 Geo. 4 and 1 Will. 4, Q 68), 8. 1, 

Three packets each above the value of 10 £ 
was delivered by plff. to the deft, for carriage 
from London to Belfast, part of the transit 
being by land and part by sea. The plff. made 
no declaration as to the nature and value of 
the goods as required by S. 1 of the Carriers 
Act 1830. In an action for damages for loss 
of the goods, held that the defendants during 
transit having failed to show that the goods 
were lost in the land portion of the transit, the 
protection given by B. 1 of the Carriers Act of 
1830 did not avail them and that they were 
liable. {LaiorcThce and Shearman, JJ.) ASHTON 
AND Co V. LONDON AND NORTH WESTERN 
Railway. (1918) l K. B. 488. 

— Cause of Action — Offer and acceptance 

by post — Cause of action arises in part where 
offer is received and not where it is posted. Sea 
JURISDICTION. (1918) 1 K. B. 128. 

Charge — Security for future advances— Oolla~ 
terdl security deposited by mortgagee with 
mortgagor's bmih io secure loan account — Sale 
and reatisaticn hy hank— Application of proceeds 
in discharge of loan account— Eights of mart- 
gagee. 

A, by a memorandum of charge executed in 
favour of his two sisters charged his real pro- 
perty to secure certain sums stated to be due 
and such further sums as should be advanced 
to him by them or either of them. The two 
■ftistera. on various dates deposited certain 
securities owned' by them with A’s banic by 
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CEIAEIXY. I 

way oi colUteial security for A’s loan account. ; 
After A’s death the bank realised these securi- I 
ties and applied the raoneys in discharge of the ' 
loan account- A’s sisters claimed a charge in 
respect of the amounts applied by the bank. 
Held, that the moneys realised and applied by i 
the bank were in the natu^'e of further sums ■ 
advanced to A. by his two sisters within the ] 
meaning of the memorandum of charge. i 
{PeiCTSOfi' J*) IfiTe SMITH, LAWRENCE v. ■ 
KITSON. (1918) 2 Ch. ^C5. j 

Charity — Bequest Advancement of religion 

— Masses for soul of the testator— Void bequest 
— Superstitious uses — 1 Bdw. 6 C. 14. ! 

A bequest for masses for the soul of the 
testator is invalid under the statute. 1 Edw. b 
G. 11. 

TV'iJst V. Shutilev:orih, 113db) 2:^[y. andK. 
G84; A. G.\. Fishmongers Co. (1S41) 5 iMy. and 
Cr. 11. Heath v. Cnapi;iG''u (1S64> *2 Drevf. 417 ; 
In re MiclweVs Trust (ISbO) lS Beav. o,! : 
In re BlundcVfs Trust (1861) 30 Beav. 360 foil. 
iSiihnfai Bady, If. H. Warrington and Dune, 
L. JJ.) EGAN IN RE Keane HOAR. 

(1918) 2 Ch. 350 (C. A ) 

— Bequest to— Giic for particular pur- 

pose— Particular purpose impossible— CpiJrSfe 
not applicable — Failure of charitable bequest 
—Lapse into residue. Sec Gypbes. , 

(1918) 1 Ch. 437. , 

Company— Cosfs of motion to rccHjy register j 
' — Directors joined as respondents, if andwhe^t. , 

liable lo pay. ! 

Directors of a Company are not proper parties ; 
to an originating motiun under S. 32 of the | 
Companies Act for rectification of the register i 
even though their unjustifiable acts at board j 
meetings may have led to the application, I 
Unless they are joined at their own request, * 
the Court has no power lo- make a punitive j 
order against them for payment of the costs of i 
the motion. [Betefsan, J .) IN HE Keith, 1 
EROW8E A CO. Ltd. (1918) 1 Ch. 487. , 

— Direcior-^Paijment ./ dividends cut \ 

of capital— Loss cn revenue o‘Cc<juni— Appro- \ 
ciation of capital assets — Liability to rcco/tp ■ j 
Fixed capital, \ 

Neither the Companies Act- lC-03, nor the | 
general law- prohibits a company frona diS’ 
tributing the clear net profit of its trading in 
any year unless its paid-up capital is intact or 
until it has first made good all trading losses 
incurred in pre\dous years. 

There is no law forbidding a company from 
setting oil an appreciation in the value of its 
capital assets as ascertained by 'a bona fide 
valuation, against losses on revenue account. 

The fixed capital of a company is what the 
company retains in the shapie of assets upon 
which the subscribed capital has been expend- 
ed and which assets either themselves produce 
income independent of any further action of 


COMPANY. 

the company, or, being retained by the com- 
pany are made use of to produce income or 
gain profits. The circulating capital of a 
company is a portion of the subscribed capital 
intended to be used by being temporarily 
parted with and circulated in business in the 
form of using goods or otuer assets wKich, or 
the proceeds of which, are intended to return 
to the company with an increment and to be 
used again and again and always return with 
accretions. When circulating capital is ex- 
pended in buying goods which are sold at a 
profit or in buying raw materials from which 
goods are manufactured and sold at a profit, the 
I amount so expended must be charged against 
I or deducted from receipts, before the amount 
i of any profit can be considered. {Sicmfe^i 
! Body, Warrington and SoTutt.n, L.JJ). AMM- 
■ LIU SODA CO. u. CEA3IELaLAIN. 

’ Ch, 236. 

— 'Mtnnorandnm of associciio;:— Objects 

' The memorandum of association of a 
; company must “state the objects" which 
i means that it must specify the object?, that it 
I must delimit and identlij' the objects in such 
' plain and unamblgauus manner as that the 
reader can identify the field of industry with- 
in which the corporate activities are to be 
confined. The purpose is two -fold. The first 
is that the intending corporator who contem- 
plates the investment of his capital shall 
know within what field he is to be put at risk. 
The second is that anj one who shall deal 
with the company shall know without reason- 
able doubi whether ihe contractual relation 
into which he contemplates entering with the 
company is one relating ta,a matter within its 
corporate objects. {Lt rds Finlayt Barker of 
WeddingUn and Wrenburyi) COTMAN v. 
BeOOGHAM. (l£18) A. c. 614. 

— ■ — -V/indbuj up — Brlvate Company — 
Deadlock — Articles oj associatihu providing f err 
iviyiding up in case of non- purchase of shares 
by oiher r.iemUrs—Aciious intiituied- by share- 
rudders, ptrBiency oj — '*Just on'd equdable**— 
Companies Act (li;0b) B. 129 (6). 

A private Company consisted of thr^ie share- 
holders only and they being the original allot- 
tees held all the issued shares, which were 
fully paid up, in equal proportions. One of 
j them resident in America and the remaining 
' two residing in England were the present 
directors of the Company . Owing to quarrels 
between them the afiaira of the Company v/ere 
now at a deadlock and several actions between 
the share-holders and the Company were pend- 
ing. Under the articles of the association a 
share-holder desirous of withdrawing from the 
Company should ofier his shares to the others 
and if neither of them purchased the same the 
share -holder desirous of withdrawing should 
be entitled to have the Company wound up. 
One of the directors oficred his shares to the 
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CONTRACT. 

other tvYo shareholders neither of whom pur- 
chased them. He thereupon presented a 
petition for the compulsory winding up of the 
Company and it was found that the Company 
had sufficient assets to realize a considerable 
sum for the share-holders in a winding up. 
Held that under the circumstances it was just 
and equitable that the Company should be 
w^ound up by the Court. {Neville, J.) AMEEICAN 
Pioneer Leather CoMPANYt In Re. 

(1918) 1 Ch. 556. 

Contract-^ Assig'>iment'-^ Benefit of contract 
assignable'- Buie-- Excerption — Hire purchase 
agreement—Bighis under , transfer of, not a re- 
pudiation of the contract. 

The benadt of a contract is assignable in 
equity and may be enforced by the assignee ex- 
cept in cases of executory contracts where the 
personal skill or the personal confidence repos- 
ed in a patty is involYed in the due perfor- 
mance of the contract on his part. It is open j 
to a person to assign the benefit of a hire p'ur- 
ohase agreement and it is not competent to the j 
owner to treat the assignment as a repudiation { 
of the hire purchase agreement. {Swinfen \ 
Body M B, Wamngton and Duke, JJ.) 
Whiteeet Hilt. (1918) 2 K, B. 808 C. A. 


CONTRACT. 

the outbreak of war between England and Ger- 
many. Held that the outbreak of war efiected 
a dissolution of the contract on both sides and 
3u was not revived by the appointment of a 
controller for winding up the firm’s business 
under the Trading with the Enemy Amend- 
ment Act, 1916. The business in England was 
nuta branch of the firm within the meaning of 
the Trading with the Enemy proclamation No 
2 cl 6. (Younger J) In Re Covtinho CaeO 
^ (1918) 2 Ch. 38A. 

Employment Ooniraet hy Compo^y to 
employ agent for fixed time-- Consideration 
given by agent— Voluntary liguidatian— Deter- 
mination of agency. 


^ Dissolution of, by inUrverning circum- 
stances— Time charterparty — Bequsition of 
ship by Admiralty— Thnistration of adventure. 

When people enter into a contract 
which is dependent for its performance 
on the continued possibility of a specific thing 
and that availability comes to an end by rea- 
son of circumstances beyond the control of the 
parties, the contract is prima facie regarded as 
dissolved. The contingency which has arisen 
is- treated, in the absence of a contrary inten- 
tion made plain, as being one about which no 
bargain was made. The principle applies 
equally whether performance of the contract 
has not comrnenced or has in part taken place. 
On this principle the doctrine of commercial 
frustration is applicable to a time charterparty/ 
Whether in a given ease the doctrine of frus- 
tration of adventure is to be applied to. a par- 
ticular timq oharterparty depends on the 
circumstances. The main consideration is the 
probable length ol the total deprivation of the 
vessel as compared with the unaxpired dura- 
tion of the charterparty. {Bickford, L. 

COUNTESS OF Warwick Steamship com- 
pany u. liE Nicker societe angnyme. 

(191S) 1 K. B. 372 (C. A.) 


^Mssoluiio7i of tear— Trading with the 
^rnmy—Enmny firm^^BTamK meanings of— 
Ironing with the enemy proclamation, No H cl. 6 
Ccniiraci not revived by winding up order. 

^ A Hamburg firm before the war accepted 
tarough its London office, orders from British 
c^c^ers'for delivery of iron a^d steel goods 
At future dates, which in the avmxt,. were - after 


Under an agreement of the year 1915 made 
between the plaintifi and a limited Company 
carrying on business in Lancashire , the plain- 
tifi subscribed for 1,000 shares of the 
I Company and agreed to introduce certain new 
I Classes of goods to be manufactured by them 
and the Company appointed plaintifi their sole 
agent in the United Kingdom and the Colonies 
for the sale of those goods for the term of 
seven years (if the agent should so lone live) 
and thereafter until the agreement should be 
determined by 6 months^ notice on either side. 
j.he agent was to use his best endeavours to 
obtain orders for the Company’s goods at cur- 
rent prices and to communicate them to the 
Company who were to carry out such orders 
as were accepted without delay. The agent 
was not to definitely accept orders for the 
Company, but only subject to confirmation 
and acceptance by the Company, such oonfir- 
acceptance not to be unreasonably 
withheld. The Company were to pay the 
agent a commission upon the invoiced prices 
of all goods delivered fay the Company and 
duly paid for by the respective purchasers. A 
few months afterwards the Company required 
tresh capital, and they applied to the plfi. for 
assistance which he was not able to render. 
The Company then required the plfi.tocive 
up the agency for the Manchester District 
on the ground that if he would “stand down»’ 
so far as that district was concerned, the Com- 
pany would find the necessary capital. The 
pis. refused to do so and the Company being 
insolvent, passed resolutions in December 1917 
for voluntary winding up and ceased to do 
buspe^ through plffi and eventually sold 
their business. Eli!, sued for damages for ^ 
breach of the agreement to employ him. Held, 
that Che agreement was to employ pifi. as 
agent 7 years that a .term could not be 
implied to the, effect that the Company could 
terminate the agency at any time bv ceasing 
to carry on their business and that the volun- 
tary winding up ^as a repudiation of the 
agreement by the Company who were therefore 
hablem damages (Pickford-Banks and ScruUoti, 

L. -7/.) Eeigate i-. Union mandpactuk- 
ingCo, (1918) 1 K. b. 592,. 
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CONTRACT. 


CONTRACT. 


— •^Enjcrceahiliiy of — Non-com^lki>'ice 
loiih statutorij formalities. — EJfecf. of — Na^r^e — 
Business 7iame — Omission to register— ‘Eight 
to enforce business contract — Regkiraiion of 
Business Names Act (1916) S. 8 Sub-S. (1). 

The goods in question which ware saized 
undar an execution against one Rogers who 
had been carrying on business as a customer- 
were claimed by Fanitni as her property. By 
a contract of 9th January 1917- Rogers sold 
his business and stock in trade to JFantini 
who took possession on January 1917 and paid 
the balance of the purchase money on the 
23rd. On 31st January Daniel obtained judg- 
ment against Rogers and executed his decree 
in June by attaching the goods in the posses- 
sion of Rantini. Fantini claimed the goods as 
hers while the judgment-creditor contended 
that the claimant was precluded from enforc- 
ing any right to the goods on account of her 
omission to register the transfer of the busi- 
ness under S. 8 Sub-S. (1) of the Registration 
of Business Names Act. 

Held, that S. S Sub-S. (1) did not preclude 
the claimant from enforcing her right to the 
goods, for her right at the time of the claim 
rented on her common law title by possession 
and did not arise undar the assignment. 

Semhle, S. S Sub-S. (1) is limited to pro- 
hibiting the enforcement of contracts coming 
within its scope, as between the immediate 
parties thereto. {Pichford emd Serrutton, L. 
JJ.) DANIEL t;. Rogers. (1918) 2 K. 3. 228. 

— -^.^f^Xlkgaluy— Contract for sale of goods 
by mstalments-' Outbreak of war durhig cur- 
rency of contract — Susyensory clause in contrajct 
—Effect of —Public policy— Abrogation and 
7 Wt mere suspension. 

Sold, following Ertel Biehcr c0 Co. v. Bio 
Tinto Company and affirming the judgment of 
Mc'Cardie, J-, in (1918) 1 K. B. 381 that the 
contracts in question were dissol yed and not . 
merely suspended by the outbreak of the war,! 
(Mo-Card'ie. J.) Nayloe. Benzon AND Co. | 
Ltd., V. Eraintsche Industrie gesells- ; 
CHART. (1918) 2 K. B. 586.; 


— •Implied term— Duty of Cotirt in the 

eonsiruciion of a con sir act. 

In construing a contract the nrst thing is 
to see what the parties bav‘i expressed in the 
contract and then an implied term is not to 
be added because the Court thinks it would 
have been reasonable to have inserted it in 
the contract. A term can only be implied if 
it is necessary in the business sense to give 
efficacy to the contract, that is, if it is such a 
term that it can confidently be said that if at 
the time the contract was being negotiated 
some one had said to the parties " ' what will 
happen in such a case ” they would both have 
replied “of course so and so will happen we did 
not trouble to say that because it is too clear,” 
Unleesthe court comes to some such conclusion 
as that, it ought not to imply a term which the 
parties themselves have not expressed. (Scrut- 
ten, L, J.) EEIGATE V. UNION ACANUFAC- 
TUBINQ CO. (1918) 1 K. B. 5S2, 605. 


I. I ‘^..• mlUegality—PMic policy — Commission ' 
payable for obtaining benefit from Go-vernmeni 
— Jdlegality riot pleaded-^Duty of Court, 

A contract may ha against public poliov 
either from the nature of the acts to be per- 
formed or from the nature of the consideration. 
It is contrary to public policy that a person 
should be hired for auy or valuable con- 
sideration when he has access to a person of 
influence to use his position and interest to 
procure a benefit from the Government. When 
H appears on the face of a contract’ that it is 
unlawful, it is the duty of the Judge himself 
to take the objection and that, too whether the 
parties themselves take or waive it. {Shearman, 
J.) MONTEFIORE V. MEND AY MOTOR COM- 
PONENTS COMPANY LTD. (1918) 2 K.B. 241. 


•Impossibility of perfcrinance-^Sale of 

goods— Outbreak of war— Discharge of contract. 

Under a contract for sale of timber, contain- 
ing no war or force majeureoi: other suspensory- 
provisions, defta- agreed to supply plfis. 
with a certain quantity of Finland timber 
free on rail at Hull, Before the war the regular 
practice was to load the timber on vessels at 
ports in Finland for direct sea carriage to 
English ports and not to send if by rail across 
Scandinavia and ship it from a Scandinavia 
port to England. When war broke out Germans 
declared timber to be contraband, but even 
before that declaration, sailings from Finnish 
ports had entirely ceased, and the ordinary and 
normal method of supplying Finland timber 
came to an end. It was not possible to get 
Finland timber to England after the outbreak 
of the war, through the usual route. In an 
action by the plSs. for damages for breach 
of contract the defts. contended that the 
contract w'as at an end because it was 
in the contemplation of both parties ‘that 
the defts. should be able to supply the 
timber according to the ordinary method 
of supplying it in the trade, and that when 
that became impossible both parties were 
discharged from their obligations. 

Held, allowing the plfi’s. claim that no con- 
dition as to the continuance of the usual 
facilities for traubpori. could be imported into 
the contract between the parties. The occur- 
rence preventing the performance of the con- 
tract -^N'as not of such a character and extent 
so sweeping that the foundation of what the 
parties were deemed to have had in contem- 
I plat-ion had disappeared and the contract 
1 itself had vanished with that foundation. 

■ (1916) 2 A. C. 397, ^06, il916) 1 A. C- 186, 512 
Ref. {Pickford Bankes and Warring- 
ton, L, JJ.) BLACKBURN BOBBIN CO. LD. v, 
T, W. Allan and sons Ld. 

(1918) 2 K. B. 467, 
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COHTRaCT. 

— of verfori7io>nce — 0«i- 

hreah of imr — Effect of cn co7itr acts for sale of 
gocds-^ Discharge, 

The law upon the question as to when a 
change of circumstances (not due to the default | 
of either party) will cause a dissolution of the 
contract is in process of evolution. The 
original rule of English Law was clear iu its 
insistence that wEere a party by his own 
contract creates a duty or charge upon himself 
he is bound to make it good notwithstanding 
any accident by inevitable necessity because he 
might have provided against it by his contract. 
There are some exceptions to the rules which 
have grown up. Eirst, where British legisla- 
tion or Govt, intervention has removed the 
specific subject-matter of the contract from 
the scope of private obligation • secondly, 
whare the actual and specific subject-matter 
of the contract has ceased to exist, apart from 
British legislation or administrative interfer- 
ence ; thirdly, where a specific sat of facts 
directly afieoting a specific subject-matter has 
ceased to exist ; fourthly, where a specific set 
of faots collaterally only afiectiug a specific j 
subject-matier. but yat constituting the basis [ 
of contract, has ceased to exist ; and fifthly, 
where British administrative intervention has 
BO directly operated upon the fulfilment of a 
contract for a specific work as to transform 
the contemplated conditions of performance. 

In the absence of any question as to trading 
with the enemy or of any administrative inter- 
vention by the British Government a bare and 
unqualified contract for the sale of unascer- 
tained goods will not be dissolved, even 
though there has been so grave and unforseen 
a change of circumstances, as to render it 
im;^ssible for the vendor to fulfil his bargain, 
Authorities on the question reviewed. (Mb. 
Ce ^ die , /-) Blackburn Bobbin Company 
i;. J. W, ALiiBN AlsD-SONS. 

(1918) 1 K . B. 540. 

— '■ BesWamt of trade — Trade combi - . 

iiaim to control prices mtd restrict outpy,t —Sale 
to 'CL limited market on terms to he fixed by com- 
Unatian — No limit of time fixe I — Beasomble’- 
7iess of contract- Money for goods sold paid into 
pool — Bight to share of pool-^-Accouni stated — 
Action for recovery of share. 

Plfis, and defts, were members of an associa- 
tion formed for the regulation of prices and 
the takieg of action for the protection -of the 
memberB concerned in a particular induafery. 
Part of the scheme consisted of. a compensa- 
tion to those members whose turnover fell 
below a fixed percentage of the trade by pay- 
m:6Ht out of a pool or fund created .by pay- 
ments into- it by the members whose turnover 
. exo^ad a fixed percentage. Plfis. claimed a 
_8nm : of 95S£ as) due. to them, on accoufits. 
./statedV in respect of such compensation. Beld 
’ ^ on. . that the agreament waa an- 

reasonable in hatenssts of -the contracting 

patties and that wag enough to invalidate itr - 


COSTS. 

i 

I Tha invalidity of the agreement could be plaad- 

^ ed by the defendants though the restrictions 
on which such invalidity rests affected only 
the plaintiffs who raised no such objection. 

A contract in restraint of trade is sometimes 
spoken of, as being an illegal contract, some- 
times as a void contract sometimes and more 
properly, a contract, which the law will not 
enforce. 

Semble. In a case like -the present where the 
consideration has been wholly executed by the 
party setting up the account stated, the other 
party will not be allowed to dispute tha origi- 
nal debt on the ground merely that the con- 
tract under which the debt was incurred was 
an unreasonable restraint of ‘the trade of the 
party suing on the account stated. (Bickford, 
Bankes, and Scrutton, L. JJa JOSEPH EVANS 
AND GO. V. HethCOTE. (1918) 1 K. B. 418. 

— —Void contract legally unenforceable — 

Money paid under — Eecovery of-- Account sta- 
ted, claims on. See CONTRACT, RESTRAINT 
OP Trade. (4918) 1 K. B. 418. 

-Void for uncertainty — No specific 

performance or damages. 

A promise must be reasonably certain and 
if the parties have expressed their agreement 
in such ambiguous and imperfect terms as to 
make it impossible to ascertain any definite 
meaning, then the agreement is necessarily 
void. The court cannot either by specific 
performance or the award of damages enforce 
a contract which it is unable to interpret. 
(Mecard'hc, J.) COUNTY HOTEL AND WiNE 

COMPANY V. London and North-Western 
Railway Company. (1918) 2 K. B. 251. 

Costs— ^Company — Motion to rectify register— 
Directors Joined as respondents not liable for 
costs. See Company. (1918) 1 Gh. 487. 

Tcimiion—hisif'tiction for brief —Aiten- 

dafice on counsel— Dump sum charged — No 
distinction between sums chargeable or not 
chargeable — Taxing master t duty of~-.Bayment 
to foreign lawyers^ if reasonable. 

Though it is Weil settled that the court will 
not interfere with the exercise of a discretion 
by a taxing Master except where ha has acted 
on a wrong principle, yet if the ' Court is 
satisfied that the bill brought in for taxation 
does not contain the necessary materials 
to enable him reasonably to exercise- his 
discretion it will direct the bHi to be amended 
and the taxing Master to review his taxation 
of the bill 'so amended. 

Under. the 'heading- of “lastruotions for 
brief” the bill of costs should atate . the length 
of the documents, to be perused (when perusal 
has noG been previously charged) the names d - 
the witnessea who have /been attended, the 
pkw to which lommeys hav4 
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COSTS. 

tte time occupied iu each, and the amount 
travelling expenses. 

Attendauces by a solicitor on counsel 
conferences in respect ,of whicli no fees are 
charged for cannot be charged. 

A party claiming to be allowed the amounts 
paid to foreign lawyers must show that the 
amount is fair and reasonable and ought to be 
allowed. {Sankey, J,) Henman v, Bbrlines. 

(lOlS) 2 K. B. 236 


•^Taxcdion^ — Solicitor-trustee — Action to 
set aside settlejfunt —Charges of undm in- 
flm’}icc against trustee— Dismissal of aettfOn- 
Fees — Two counsels wp'eme 
JRr. 27^ 29 and 38. 

In an action to set aside a settlement of 
which the deft, a solicitor, was the trustee, 
several unfounded charges of misconduct 
were alleged in the statement of claim 
against the deft- The action was eventually 
dismissed. Held, that the deft, was entitled to 
the costs of briefing two counsel in his defence, 
although the plff. had abstained from claiming 
any relief against him pexsonally, and has 
professed in the pleadings to sue him person - 
ally. (1917) 2 Ch. 285 affirmed. {Sminfen Bady 
Warriugioii and Scruticni L. JJ.) BRUIT Y 
D, BDMUNDSON. (1913) 1 Ch. 112. 


, GRIfllH&L LAW. 

i ' in court, stated iu answer to a quastion put to 
I him by the Judge that ho was a dentist and he 
! was charged in respect of this statement ^for 
Q i unlawfully '‘taking or using the name cr tU-le 
; of dentist” contrary to S. 3 of the Dentists 
Act. 

I Held, by the majority or the court, that 
I there was evidence on which the court could 
; find thac t-he accused had committed the 
; ofience charged. 

! Per Shearman. J. In order that a person 
! may be convicted of an onence under S. 3 of 
: tbs Dentists Act there must be proof of 'inens 
• rea, of a deliberate intention to do an act for^ 

1 . . t . .T 1 m’- ^ i -x 


< — Trustee— Unsuccessful 

Trust estate when liable. See TRUSTEE, 
Costs, (1913) i Ch. 2^. 


Criminal law — ~ Murder— ^Jovtd^r of, 
with other charges ^ iviprorier. 

An indictment for murder ought not to con- 
tain counts for other ofieaces, such as robbery 
with violence. Bsxy. Jones 


oiirt Pules, 0. I bidden by the statute. The Act was intended 
to prohibit an unqual-.fied person who is ■ 
practising or afecemeting to practise dentistry 
from describing himself as being a qualified 
dentist. A person who, when merely giving a 
descriction of himself in the wituess-bosj 
states that he is a dentist is not guilty of an 
ofience under S. 3. (1837) A. G. 333 ref. 

(Shearman, J ) Blain v, KING. , ' 

US18; 2 K B. 30. 

'^Prosiitut ion —Prjeurdtion—''Comrfyr.i 

rjrcsiiliiie ' — Acts cf Imd'iiess , sufficiency of. 

The term “common prostitute “ in S. (2) of 
the Criminal Ijaw Amendment Act, ISSo, in- 
cludes a woman who offers her body commonly 
X- r { for acts of lawdness for payment although 
1 ’there is no act or offer or an act, of oidinary 
sexual connection. {Dafling, Dotd Coleridge 
and Salter, JT.) TeB SING DB MUNCK. 

(1918) 1 K. B. 635, 


Public health — Unsotiitd food — 

posure for sale— Meaning of— Public Health 

Act, ( 1875 ) Ss, 116 and 117— Fish sent in fidl- 

(1913) 1 K. B. 416. IJihnent of ctgreement to sell. 

* S. 117 of the Public Health Act empowers a 
Detmiion of army stores — Army justice. to order the destruction of. unsound 


meat, eto-, which having been exposed for sale 
and intended for the food of man, has been 
seized by the sanitary authority; and the 
person to whom the same belonged at the time 
of exposure for sale is liable to a penalty. 
The respondent a fish merchant at Hull, was 
asked by letter by a hospital commandant 
at Eastbourne to supply . herrings for tale to 
the hospital. Tfaeiesponcent thereupon put 


(1881) S. 156 (1). 

S. 156 Sub-S. (1) of the Army Act makes 
it an offence tor a person to buy, exchange, 
or take in pawn goods of the description speci- 
fied therein from a soldier or to detain such 
gobds. Held that the werd ‘detain’ as used 
in the section merely meant the adverse 
with holding of possession oi the goods from i 

the Oovemment and does not ^ he.t the tech_ t Hull for delivery at Eastbourne 

nical meaning applied to it m an action ^ or j ^ herrings in boxes. It v/as found that .the 
detinue and that it was not for the ^ ior human food when 

, proeecution to prove that ^ ' despatched at Hull, hut that they wero unfit 

demand; for the goads and a refusal to give i jj^iivcred at Eastbourne. Ueld. that tUe 
tham up. (.Diifiin!;, Anory, subjeet to the implied oondilloa that 

the herrings should be fit for human food, uoD 
only when they were put upon the railway' at 
Hi^ai, but also when in the ordinary course of 
tnansit they arrived, at Eastbourne and the 
bosaa were ppened and examined by tha 
intendiiig purchaser within a reasonabla time 
having regard to^tba fact that they contained 
fiahl that there. was an" "‘exposure tot sale’' in 


BUHUEt? OABBTON. (1918) IK. B. 207. 

-Mens-rca — Dentist —-Unragislered 
pefson—^-A^ame cr af - de^^istC —^^[Take ^ or 

SioUnient made as a wUness — Dentists 
Aci iisiQys^B: ; ‘ ‘ V ; 

- 'Where an artificial taeth speemUet who was 
not a registered dentist, \vhB'5.^yihg' evidence 
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ORIMINIL MW. 

the case beciUse t-hera was an exposure for tb© 
purpose of ccmpieting the agreemerit previously 
entered info. {Darliizg, A'covii and Atkin, jf.) 
OLDETT t. Jokdan. (1913; 2 K, S, 41 

Bnceiving stolen goods—Guiliy hiou'^ 

ledge— Evidence of — Possession of siokn goods 
and statemerA of prisoner idIGi regard thereto'— 
AdAnissihiUvf of — Larcenu Act. S 43 Sub-S. 

(!)• 

Under S. 13 , sub. -3 (1) of tha Larceny Act 
the evidence which may be given by tha 
prosecution as to the finding of stolen goods 
in the possession of the prisoner is not limited 
to the fact of its having bean so found, but 
includes eWdaaca as to the oiroumstancea in 
which it was found and as to statements made 
at the time by the prisoner in explanation of 
the property being found in his possession. 
(Dojriing, /.) The King v. George Sstith. 

(1918) 2 K, B. 431. 

— F ag>i‘anty— Pret endmg or profes si ng i c 
tell fortmu, etc —Proof of i^Umtion to deceive, 
essential— V agvancy Act, 1824 (5 GeoA, 0.83), 
S, 1. . 

Under S. 4 of the Vagrancy Act, 1824, every 
person pretending or professing to tell fortunes 
to deceive and impose on any of His Majesty’s 
subjects shall bo deemed to be a rogue and 
vagabond and be liable to penalties Held, 
that to constitute an offence under this seC' 
tion, proof of an intention to deceive is essen- 
tial and evidence to show that the accused 
honestly believed in the possession of gome 
power which enabled her to tell the thoughts 
of person, etc* , is relevant and admissible. 

\ {Darling, Safikey mid Avery, JJf Dayjs v. 
OURRV, (1918) 1 K. B. 109 

CHmisal Tpial—'lV'mf by f^ry— Adjournment 
of^ trial— Cmwersaiim between juryman ami 
witness outside Court — Effect on trial. 

On the trial of a person for an offence, be ■ 
fore the summoniugiby up the^judge, a juryman 
conversed with two or three witnesses for 
the prosecution outside court, in a restaurant. 
The judge presiding at the trial being apprised 
of this fact questioned the juryman who stated 
that tha conversation had reference solely to 
the duration of the case and the length of a 
previous trial at which the jury had disagreed. 
Another juryman had ooa^^sed with the 
accused's landlady who was also a witness for ! 
the proseiJution but the nature of the conver- i 
sation was such that it would tend to remove 
any bad impression the juryman might ha ve 
formed of the prisoner, yhe judge accepted the 
juryman's esjffanatibn and in accordance with 
the. verdipfe of the jm'y coiivicted the abousad; 
'Ecld, ^u appeal that nothing had fehen place 
io pi^jhdice the fair fcrul of the prisoner and 
tnat^. 1 h 0 conviction must bo upheld (l9l5) l 
K'.B;467 disir. {Darling, Avery and- hnsh, d'-T,] 
y. Twigb, . (1916) 2 K,.B. 863. 


DAHAGES. 

Crown Belie] ognhist— Remedy by action or 
•pctiiio'ii of right — Contract hy servant cjtZ behalf 
j oj the C r oven— Declared or y j lid cjrnent. 

: The geuei^ai principle is that a servant of 

i the Grown who coutraots on behalf of the 
Liown cannoti be sued on the contract. An 
action can no more be brought against a 
servant of the Grown dor a declaration as to 
• vvnat a contrace mean,? than it can be brought 
I for a substantive remedy on the nontract 
I iSicinjen Eady M. R. Gcrutton and 

L. JJ ) HOSIHN ERO'X'HERS v. DEBY 
(Earl.) (1918) 2 K. B. 671 C. A. 

Custom -Reasonableness of—Ousiem that ex^ 
press terms of a contract are to be disregarded — 
Gvxtom bad in laio, 

A custom escludiag the power of tha partita 
to contiaot out of the custom canuot exist in 
law. A custom must be reasonable and it is 
absolutely unreasonable to say that parties 
who sign their names to a document contain- 
^ mg the terms of the contract between them 
j should be permitted to say that a clause in 
j that document, the terms of which they have 
actually amended, does not form part of the 
contpet because there is a custom by which it 
I can be disregarded. Such a custom is unrea- 
sonable. (Pickferd, Bankes and Sendtem. L, 
dJ.) Leopald walford (London) v, Les 
AFFBE Tews reunis societe anonyme 

(1918) 2 K. B. IBS. 

QypTes— Applicability of^ doctrine — Will— 
Charitable bequest for particular purpose— Imm 
possibility of Failure of Charitable bequest — 
Effect of. 

There are two classes of cases, first, where 
in form, the gift is given for a particular 
cbaritable purpose, but it is possible, to say 
that, notwithstanding the form of the gift, the 
paramount intention of the testator is to give 
the property in the first instance for a general 
charitable purpose rather chan a particular 
charitable purpose, and to graft on to the 
general gift a direction as to the desires or 
intentions of the testator as to the manner in 
which the general gift is to be carried into 
^ effect ; the second class of cases is where on 
thutrue construction of the will, no such para- 
mount general intention can. be inferred 
and where the gift, being in form a particular 
gift— 'ft gift for a particular purpoae~and it 
being impossible to carry out that particular 
purpose, the whole gift is heM to fail and to 
: lapse into the residue. (1913) 1 Gh 320 referred 
to. [Neville, J ,) Paoke, In BE ; Sandebs v 
attoenet-genebal. , (1918) 1 eh; 437 ’. 

Damages- CaMSj>.irfK; 2 ( io skvder—Gist ef the 
Mwn — aiaims .agaimit individml defts.-^ ' 
Alfcctoj, -- 

Damage is the gist of the cause > of action 
for a conspiracy and where a pin., is given 
uarniiges against several defts individually, hd 
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i DIYOaCE. 


is not at the same time entitled to damages '■ 
against them ail jointly for a con&pitacy to i 
slander. {Plckfard, Bnnkes, L. JJ.arA NtviUc, i 
J,) Thomas i\ Moore. i 

(ISIS) 1 K. B. 355, ! 

1 

'■•■^Contract for employment by com- 
pany for fixed term— Company voluntarily 
winding up before expiry of period— Liability 
of Company See CONTRACT 

(191S) 1. K. B. 6S2. 

— ^ Masiire of— Ship— OolUsion— Mode of 

ccdcidat'mg dattiages — ProspecfAve loss. 

There is no special measure of damages 
applicable to a ship different from the measure 
of damages applicable to any other chattel, j 
The nature of the thing damaged may give j 
rise to more difficult questions in the assess- | 
ment of damages. A ship is a thing by the 1 
use of which money may be ordinarily earned, 
and the only question in a case of collision, 1 
is, what is the use which the ship owner j 
would, but for the accident, have had of his • 
ship and what (excluding the element of 
uncertain and speculative and special profits) 
the shipowner, but for the accident, would 
have earned by the use of her. (1917) P. ; 
13 P, D. 191, 201, {Pickjordt Baaikes a^tid 
ScruttOiiL, JJ.) The kingsway 

(1918) P. 314. 


"Papnie'/U — Mode oj — BmnUtaMc by 

■pcs: — P.Kpiied re-j nest— Pegisiered letier cor^- 
ioPiing ireo.sitry notes. 

A creditor sent a written notice to his 
debtor stating that a sum of 5 43 and odd« 
which would shortly become due to the 
former, should be paid at his office and asking 
the debtor '* when remitting to return the 
notice. The debtor sent to the creditor by 
registered post a packet containing £18 in 
Treasury notes and a postal order and stamps 
for 5 sh. 8d. The packet was stolen before it 
reached the creditor who never received the 
money. The debtor claimed a declaration, 
that he had paid the money due to the creditor. 
Meld, that by the use of the word ‘ ‘remitting** 
the creditor had impliedly authorised the 
debtor to pay him by sending the money 
through the post in the ordinary way in which 
money was remitted by post, but that it was 
net usual to send so large a sum as £ 4S in. 
treasury notes by post and that the debtor had 
failed therefore to prove that he had paid his 
debt to the creditor. (Pickford C9zd Warrington, 
i L. JJ.) Mitchell henry v, Norwich 
1 Union Life Insurance society. 

; (1913:i 2 K. E. 67. 0 A. from(i91S; 1 K.B. 118. 

1 

' Discretionary Power -- Sptutory body — 

1 Exercise cf potvcr -‘Duiy to enquire— Eight of 
! parties to he heard— parte Order— Trinidad 
I — Governor — Transfer of indentured imnii- 
i grants — Imrriigraiion Ordina^we, S. 2Q3. 


. Ui3ider —Plff,^ holding on office of 

profit or iionour—Speoial damage, proof of, not 
essBidkd. 

Where the plffs. in an action for damages 
for slander are proved to hold offices of profit 
or honour, and the slander imputes miscon- 
duct in* office to each of them in his office, the 
action is [maintainable without proof of special ^ 
damage. An office of trust, though it is not an 
office of profit, is enough. {Pickford Bankest 
L. JJ, ai^l Nev-ille, J,) • Thomas u, Moore 
(1913) IK. B.SSS (C. A) 

Debtor and Creditor — Paym&nt, mode of— 
Paymmt by post— Implied request. 

Prima facie it is the duty of the debtor to 
seek out his creditor and pay his debt at the 
creditor's house or place of business. But this 
duty may sometimes be varied by a creditor 
intimating to his debtor that he is prepared to 
receive payment through the post- There must 
he a. request either expressed or implied, but ■ 
very little 'evidence beyond a course of dealing 
is^ evidence of an implied request. JEven if 
there is. an implied request to send by post, 
xemlttance of a large sum of 4S £ in treasury 
notes hy post without registering the packer, 
is not a good payment if the contents of the 
packet are stolen in the course' of transit. 
{Bailache, J) MitchblitHBJNbT v. Nor- ■ 
wich Union Life insurance society. 

{ms> 1 E. B, 118. 


Under 3. 203 of the Immigration Ordinance 
of Trinidad the Governor has power, '‘on 
sufficient ground shown to his satisfaction** 
to transfer the indentures of immigrants from 
one employer to another. Such power cannot 
properly be exercised without inquiry ; and 
except in exceptional circumstances such as an • 
emergency , any person against whom a com- 
plaint is made must be give a a fair oppor- 
tunity to make any relevant statement, and to 
controvert any relevant statement made to his 
prejudice. Where however an ex pa, 'He order is 
made against an employer and subsequently 
1 on hearing the employer and his manager, the 
j order is confirmed and put into operation 
I after considering their explanation the discre- 
I tion is properly exercised. {Lord Parmoor.] 

I Verteuil V . Knaggs. (1918) A. C. 557. 

( 

DiYOXce — Costs of — Costs against co -respond- 
ent — Knowledge ihed respo}ideni is married — 
Date of knowledge — Discretim of Court. 

The court has an absolute discretion as to 
costs. It is an 'established rule not to award 
costs in favour of a husband petitioning for a 
[ divorce, against a co-iespondent who had no 
! knowledge that the respondent was a married 
j woman. But it is too broad astatemeut ot 
-the rule to say that the co-respondent must 
have such knowledge at the time he first ndis- 
1 conducted himself, , In a case where adultery 
i -after knowledge is established the court is not 
\ precluded from awarding costs by the mer^ 
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DIYOECE, 

fact that tbecD-respondant fcTs --ilso committed 
adultery at a date before he bad kr^OY;i6dge. In 
a case where tibs proof of such prior luiscon 
duct depended only on confession the court 
gave costs against the co-respondent. {Hill, 
J.) NOERIS f. NORRIS AND SMITH. 

(1918) P 129. 

, Qrcmt of relief, when petitioner is 

guilty of matrimonial of fence- -Discretion of 
court— Mairirionial chnises Act (1857), S. 31 

It is the guiding principle of the court that 
they who seek matrimonial relief should 
themselves be free from matrimonial offence 
This principle will be relaxed only in excep- 
tional circumstances. The mere fact that a 
decree for divorce will bo in the interests of the 
parties concerned, and will replace an immoral 
connection by lawful marriage is not enough 
to justify the grant of a decree for divorce 
whan both parties are guilty of along continue 
ed adultery. {Mc-Canlie., J.) Hines v. HINES. 

(1918) P. 364. ' 

^aAQmtnt^Drcsa'iptive title to— Essentials of 
—hiierfere'nce with natural right — Injiincticn. 

Consent or acquiescence of the owner of the 
.servient tenement lies at the root of prescrip- 
tion and hence the acts of user, which goto 
prove it» must bo ncc vl, nee claim, r^c pre- 
car ior for a man cannot, as a general rule, be 
said to consent or acquiesce in the acquisition 
by his neighbour of an easement through an 
enioyment of which he has no knowledge, 
actual or constraotive. . If the enjoyment has 
been s^ret, not surreptitious or actively con- 
cealed from, hut unknown to and unsuspecteti | 
by the servient owner, then it cannot be relied 
' upon as the foundation of rights to his pre- 
judice. 

Before time can commence to run under the 
prescription Act there must be an invasion of 
some legal right. ^ Acts which are neither 
preventable nor actionable cannot be relied on 
to found an easement. In order, therefore, to 
measure the prescriptive period, it is necessary 
to fix the time when first a power to prevent 
or a right of action accrued to the penson to 
whose prejudice the easement is alleged to 
exist. 

; A person whose rights are threatened or 
interfered with in such a way as to enable the ! 
aggressor to acquire a right by prescription, is j 
entitled bo an injunction restraining the other j 
sideirom interference. (Eve, J,) LrVEJtPOOL 
CORPORATION^ H. COO HIDL AND SON. - ) 

> (191S) 1 qh. 3C7. 1 

aledimi 

M takmh nd'tmUrge ofi^ bp.permis pccrUes to 
:tlic ’ ■' . - . “ 

- The .respondeht',' a CJbine'sa resident of * 
.Chicago and his nephew residing at Hongkong 
had names which, in Pngliah, were, rendered 


I EVIDENCE 

I 

alike, but spelt differently in the Chinese 
language. By a deed signed and delivered by 
the nephew in 1909 land was conveyed to the 
name of the respt but described as a resident 
' of Hongkong. The nephew signed the deed 
with the respondent’s name signed in Chinese 
- and paid the consideration but with money 
I supplied by the respondent. In 19 13 the nep 
1 hew, in fraud of the respondent, created an 
j equitable mortgage of the land in favour of the 
appellants. In 1911 the respondent took from 
■ his nephew a conveyance of the legal estate 
subject to the appellant's mortgage, the nephew 
agreeing to pay the respondent the amount of 
the mortgage Held that under the conveyance 
cl 1909 the legal estate did not pass to the 
respondent, that the respondent by taking the 
conveyance of 1914 had elected not to keep 
alive against the appellants his prior equitable 
estate .and that the appellants though not 
parties to the transaction could claim the 
benefit of , it. {Lord Parker,) FUNO PiNG 
Shan r. Tong Shun. il918} A. C. 403. 

n^ill^Beqnest — Conflict of laivs— 

Effect of. 

an English testator has by his will 
manifested an intention to dispose of foreign 
heritage away from the foreign heir, (heir 
under the foreign law) and has in fact, so far 
as words are concerned effectually so disposed 
of it, the English Courr will hold that it is 
against conscience that chat foreign heir, given 
—a legacy by the same will, and to that extent 
an object of mere bounty on the part of the 
testator — shall take and keep, under the protec- 
tion of the law, the land by the will destined 
for another, without making to that other out 
of his English ‘legacy, so far as it will go, 
compensation for his disappointment thus 
effectuating the testator’s intentions, ,But in 
so doing, the English Court \iolates no foreign 
law ; ic leaves the law as it must, untouched 
{You'^iger, J.) OGiLvis In Be. Ogilyie v. 
Ogilvib. • (iS18) 1 €h. 492. 

— Eailure oj- certain legacies — . 
Other kg aches increased in value thereby-^ 
Compensat'ian. 

A volunteer under a vv ill cannot take the 
benefit and at the same - time wilfully defeat 
the expressed intentions of the testator, as 
between the devisees and the legatees claiming . 
undei? the will, the d.iaappointed legatees are 
entitled to sequester or to keep back from Ihe 
other devisees ' or legatees the property so 
devised and bequeathed until compensation is 
made, Thence arises the doctrine of an equife- r 
able charge. or right to realize out of the prq- ’ - 
perfey- the sum required to make the comperti- ^ - 
sation.. iNcmile, P) IVUCABTNEV. rure:'- 
MACFARIiANE iJ. MACARTNEI*. . ^ ^ 

(1948) !Ch, m ; 

Evidence Admissffiliti; of — OoTe 9 !,aHi by 
te'tiaut to insure dgaifisi loss by — ' 
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to be ejjected^i'ii ^Mmedcom-panies—Usiiol pclky : 
— E?ecepiioru of luor risks--'Consirucilo'-.i r.jcrvc- ; 

nant. 

A lessee under a le^.se ol the year 1905 ' 
covenanted that he v?culd insure and keep ! 
insured the demised pra^rtises agaiusi loss ' 
and damage by fire in the names of the lessor ’ 
and lessee in the Imperial Insurance Co. or in ' 
some other responsible office in London or ; 
Westminster to be previously approved of in ' 
writing by the lessor. The premi -es were 
insured through the agency of the lessor with ' 
the Alliance Go , (with which the Imperial . 
Insurance Go had became incorporated) under i 
a policy which excepted loss or damage i 
occasioned by or happening through invasion : 
‘‘fozegin enemy, milicary or usurped ijovrer ' 
This policy was accepted by the lessor u.s | 
sufficient till July l9lb, svhen :n consequence | 
ol German air raids, be required the lessee to ; 
insure the premises against loss and damage ; 
caused by enemy air cidjft in pursuance of the | 
covenant. The lessee refused to do so where i 
upon the lessor sued for possession alleging a ; 
breach of covenant. 

Seldt by {Warringin^i and Scridton. X., j-J.) 
Pick ford, L, f, dissoiitinij) that evidence was 
admissible to prove that the named company 
and other tVviffic offices in houdon and West- 
minster had never insured against cr^ft risks 
and that their policies had always excepted 
the risks above mentioned, that the convenant 
was to efiect only such a policy as was the 
usual policy of the eompanios in question at 
the date if the lease cr such policy as might 
from time to time be usual during the 
currency of the lease and that consequently 


Co:^ir{iet b: ir-riii'/ig — EvideioCe to show 

thet c yrdrrcthig pcEdtS vxre cotlng esagerJs of 
^^ndisLicsed cd '.iiiF.siD'Hii rf, 

Where an agreement is made with an agent 
in his own name, it is compatent to show that 
one cr both ci the contracting parties were 
acting &s agent for other cersons and acted 
as snch agant-s in making the contract, so as 
to give the 'benefit of the contract on the 
one hand to, and charge with liability on the 
other, the urmamed principal, and this 
whether the agreement be or be not required 
to bs in writing by cbe ciatute of Frauds and 
that evidence in no way contradicts the 
written instrument iSivbifcn Endy and 
:Vc.rf':roio‘L, L.JJd Bedeut AXTTENBOLO 
QET FRAKS ATLANTIC 7j. FRAD LEGHORN. 

(1913', 1KB. 394, 

! — brbninrd trial — Oh-rrge of gross in'- 

; decency — Ev'denco of possossioH of indecent 
■ -phctogrctphs — Admissilildy of . 

1 On the trial of a man on a charge of com~ 
i mitting acts of gross indecency with a boy, the 
I accu-ed denied his guilt and’ the prosecution 
i offered evidence to prove that certain photo- 
' graphs of nude boys were found in the lodgings 
I of the accused. On objection beiog taken to its 
I admi. rdbility. Held that evidence that photo- 
I ^rapi.s of nude boys were found in the lodging 
! of the accused, was adnissiblo for the purpose 
of shewing what the practice or the prisoner 
was. just as the possession of the tools of a 
burglar or the apparatus of an abortionist is 
evidence as showing the possession of 
appliances and implements used by persons 
carrying on that particular kind cf business in 
crime. fl91S) A C. 221 Ref. (Darling, Avory 


there had been no breach of that covenant | Ltt,sJu fJf RFS v. TWffiS 


by the leasee. (Pickford, Wm'rbigtun mid j 
ScrutionLJJbUvjQE^v, Hitchens Upjokn ! 

ffiSlSi 2 K. S 43. 


AdniissmUy of - Wriiien state - \ ^^equeni vroeeeaincjB---J 

nient by accused voluntardi: ntrxh — | order for the pi 
'detabied for e^iquk%€s^ j in an action to perpM 

A statement by an accused person is not t 
admissible in evidence against him unless it ; qn nrnr^ oth^e 

IS shown by the prosecution to have been a 

voluntary statement in tba sense that it has "hp of t 

not been obtained for him either by fear of e..urt at dm Lial of t 
preiudice or hope of advantage exercised or y®?'' 

held mat by / persca in anthority. The | f 
■ questida . whether a pcMon has been duly A ; hE 

cautioned , before making a statement is a /uti’NE.RAE * ' 

circumstance to be taken into aecomat by the i ^ 

Judge in Qsercising his discretion whether to j 

exclude the statement* but the absence of a j - - Entry in Bk 

caution does not, as a matter of liw make this j Pxima correct— i 

- statement inadmissiblei {Dawrence-, d-) ItEX j tretion Acts^ 13o6 ecfu 
V, VOISIN, . ' - , (1918) 1 K. E/5S1, j An entrv in A jt reuse 


(1918} 2 K. B. 853, 

— — ■ — Depositions taken in actwn to per- 
peivxto test% 7 tiony — Admissdb'ihAy o/, in sub-- 
segneni proceedings — Lhmis of* 

An Older for the publication of depcsitions 
in an action to perpetuate testimony should 
not be my>da unless it is proved to the satisfac^ 
tion of the court that the witnesses are either 
dead or so ill or otherwise incapacitated as to 
be unable to attend and give evidence in open 
court at the trial of the issue in the subsequent 
action with reference to which their evidence 
is deshed. 19 Yes. 670. 67 4 ; 20 Teay. 4C2 
AOA. foil. {Swinfen Ecay, Weirrbo to<n md 
Serfibon* L.d'J.) EERESFORD -u. AQTOBNF.T 
GENERAL. (1913) P, 33. 


- Entry Births md DecUlis Begisier-g-' 

Pxima camrect — Biiths md Deaths Begis- 

irc:tio7i Acts^ 1336 1871. ; . ‘ . 


t — ^^ontraet, Construotiem — Implied 
temi wheu im^aed* Contract. 

■ ' v;>V , ■ (19d?/l E. B, 6S2. 


An entry in Ay register of births, deaths and 
tnacnages Is by statute priwa jociie,. but not 
couclueive evidence of ail the facts required 
by statute. to be, entered therein. Therefore, 
whan' aTiushand has proved the ^ impbssibility 
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of access to fais wife for fi^cerrAm period, an 
eniry signed by the wife of the birth of a 
child dnring that- period is 2^?'..,^;;'. /raht? evidence 
of the date as weii as fact of the birth, and 
incidentally, oi ihe wife’s misconduct. The 
court may, howcvar. require coiToboratir,n. 
(McCardie, J,) BRiERIiEY r. BbiErley 

JiND Williams. (1913) r. 257. 

Expert testimony — Life — Insurance 
policy — Kon disclosure of material fact— 
Admissibility of evidence of medical man See 
IKSDRANCE, LiPS. (1918) 1 K. B. 6d2. 

- —Ide7uity, proof of-^-Charge of in 
decency --Fisa of alibi — Emdence of ^osscssic?i 
oj ^ owdcT 'P'ufjs and indec&ni p)h tiogTaplis — Ad~ 
7nhsihility. 

The accused who was charged with acts of 
gross indecency with boys pioided an aiibi 
and gave evidence in support thereof. It was 
proved th^fe the man who commicteci the j 
ohence made an appointment to meet the boys 
3 days later at Ilia tune and place where the 
ofiance was committed and tnat the accused 
met the boys at the appointed time and pUce 
and gave them money. The prosecution 
tendered evidence that on the occasion when 
the accused was arrested the appellant was , 
carrying powder pah's and had inuscent photo 
graphs of boys in, his rooms. 

Held, that in the cimumstances of the case, ' 
the evidence was admissible on the issue of 
identity, {Lords Finlay, L. 0, Dunedm, . 
Atkinson , Farker,S umner and Par 7 }wcr'} THOr,!- * 
PSON u. King. (1918) A. G. 221 ! 


HmE FDHCHASE. 

I I b-ac tha .ioutnbuicr is paid by bolding in big 
j osvn band a pact of the wbiob, if the 
i ; mass were completed, he would receive back 
, { V, here the executors as sureiias ware compelled 
«o p^y t. e sum of £ 313, the full amount of a 
continuing guarantee given by the testator on 
benalf of a residuary legatee who became a 
bankrupt and whose principal creditors valued 
their security and proved for the whole balance 
of tjieir overdraft on which they received 10 sh 
m the pound, Held, that the £ 313 must be 
Droughtinto the hotchpot by the legatee. 
{^wmfen Ead^y ^ Warrmgtmi and Seruttmi, L 
JJ.l lUELTON, hi re MILK, v. TOWBES. 

(ISIS) 1 Ch. 37. 

Foreign law— Proo/ of — Presumptimi-^Ptd^lic 
VoLioy—Queshcn of to he deiermmed with 
reference to English law only. 

On ill the contrary be proved* the general 
law of a foreign State is presumed to be the 
country. (ISIS) A. C. 

The question whether a contract entered in* 
to Dy a British subject with a german cempany 
becomes void as being against public policy on ’ 
.the outoreak of war between the two countries 
13 to be aetermined in an English Court with 
reference only to the English Law. {Lords 
barker,, and Summer.) 
mNAIYIT AOTIOB GESBLL ScHAET v RXO 
Unto COMPANY. (1918) A. 0.292^ 


Retainer, right of—Legacu of stocks 
io debtor. ^ .w 

. A cegtatrix by her will bequeathed sums of 
^lonial scocks to H. who had borrowed 
ikSOU from her and had not repaid it. .^he 
\vhole debt was statute barred. Held, that 
the executor of the will had no right to 
retain the amount of debt out of the 
stocks. 

^ The right of an executor where a legacy has 
Deen given so a perse n owing monev to the 
iMtator is prapsrh ;i vigut oi'retamec. 
{^argetd, J; . in rc r-AViGB ; GULL v. 
BOWAhL. (19iS) 2 Lh Ud 

^"'"'"^Eetainer—IUght ef — Principal mider- 
Hyig-~d:esoator mrciy for -res'id^ary legal ee for 
^-hmiUd stim-Pn,xnpA. .reditor 7iot fully 
Execuiyr's pouaiom ,,j, to be i-roioihi 
notenpot ty G;>i.igi,ed. 

A person who owes .tn estate mnu-y, that is 
to say, wno is bound to increase 'c'ce general 
m.i33 ■ of ihe estate by a contripui-ion of his '■ 
own oannot claim an aliquot share given to! 
him out of that ihasa without first making the ’ 
contribution vvhich completes it. Kothina in i 
truth is retained by the representative of vhe ' 
■ estate no.thing is in t^Driot I'thguage set oli; - 


Oieii.nt-^Constmcticfi~Grant of land adjoin- 
highway or river-^Right of grandee io half 
the adjacent land. ^ 

there is a conveyance of land bound- 
ed ly a highway or by a river then half the 
bad of the river or half of the road passes to 
the grantee, unless there is enough in the cir- 
cumstances or in the expressions of ’the in 
strument to. show that that it is not the in^ 
tption of the parties. ( Warrington, L J. and 
tocrutton, J .) THAMES CONSERVATORS u. 

(1918) 2 K. B. 272. 

Habeas Goi‘piis AUmi — JDepmiaticn-— Order 
: for arrest cmd detention— Duty of executive io 
^^ns-hder each -mlividual case— Power of Court 
no go behind order 

An order for the arrest and detentioa of an 
.yian against wW a deportation order has 
bean made must be made by the Secretary of 
State himself m each individual ease. 

_ SemUe. Ihe Court cau go behind an order 
lOi arros.. which is valid on its faoe as for 
ins-fliice if it is a mere sham not made lx,rta 

y awd ScniUcK, 

klEX U, LHISWICK POLICE STAa’ION' 

SDPEfiISTB^DE:^!^ Sackstedee Ex Paste 
(191S) IK. 3. 67$! 

Hire PuMhage Agreement -p.;o,Bo- Oof 

• .OiJMrc.i:!se — by ktrev dm-ina currenoij of > 
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HIRE FDRCHASE 

the term of hire — Eepudiation^ of c-greerm-i,i'-' 
Eight of oio'.ier to value of -p-mio. 

Plffs. let; a piano on the terms o: a bii'e- 
parchaae agreement whereby the hirer agreed 
that she would pay a quarterly sum oi 1 
so long as she saw fit to continue the hire and 
would not remove the piano without che 
consent of the plfia. and that in case cf breach I 
of the agreement the plffs. might retake p:)sses-| 
sion and the plaintifis agreed that the hirer j 
might at any time terminate the agreenient | 
by returning the piano to the plfis. that 
she might become the owner of it by j 
punctually paying the said quarterly sums 
until the full sum of £ 32 7 sh. should be pr-id j 
but that until such full sum wag paid she, 
should be a bailee only. The hirer paid | 
several of the instalments, but before they 
were fully paid sold the piano to the defendant. 
In an action by the plfis to recover the piano 
or its full value, held, that the deft, had 
acquired no interest in the piano for the hirer 
by wrongfully selling it had ipso facto | 
repudiated the agreement and therefore had ’ 
no interest in it to convey ; and that the ; 
measure of damages was consequently the full , 
value of the piano and not merely the amount ' 
of the unpaid iastalmonts, {Salhr^ J,] ; 
WaiTELY V. Hilt. (1913) 2 KB. 115. 1 

I 

Husbaaid and VSit^—Wear iu>g apearel—Dutyl 
of hu^hmyd to provide ’-Agreement tJvd all j 
weari^i^ apparel provided for the wife shall be 
the property of the hmband— ‘Validity of. 

The obligation of a husband to provide 
clothes for his wife can be performed by his 
giving her the clothes or by lending them to 
her. The fact that there was attached to the 
loan a right in the husband to repossess him- 
self of the clothes as and when he pleased does 
not affect, the obligation. An execution credi- 
tor of the wife is not entitled to proceed 
against clothes possessed by the wife oh the 
conditions aforesaid since they are the absolute 
property of the husband (1917) 2 K. B. 636 
appl. {Pickford a’)yd Bankes, L. JJ. and Sar- 
gmt, Jf Rondeaw, Le Geajid & Co. v. 

(19J8) 1 K. B. 76 (C. A ) 

- Implied Contract— when one of 
lam — fferms when to he implied , 

Terms are to be implied in Contracts, not 
beoauee they are reasonable, but because they 
ace necessarily involved in the - contractual 
relation, eo that the parties must have intend- 
ed them, and have only failed to exproaa 
them because they are too - obvious to need 
expression. Unless there are undisputed facts 
which can only admit of one implication the 
question of implied contract in- such a case 
■flhoedd be left to the Jury. The Mooreveh, 
/IIP. U. 67 {SoruUon, Zi, 3", } 

, . Guaeahty Trust company up new 

HANNAY ANB Go. ; • 

(1918) 2 K. B, 623, 80#. 


INJUNCiiOH. 

' Incorce Hex—Lichriiy P —British trustees of 
‘ fo7C hc'ief iclc ^'l,--D.vid£rjls or. shores re- 
1 IrZ u6 •- eCb to tJi ■- .'H 2 G. ^ I /f uLOt-'-'O 
I Bi'ic -h te ’s-.ees resident In the United 
; kingdo'L holding shares in a foieign company 
I on behalf oi a forsigii subject domic lad abroad 
! are not ca.^rgeable with income tax in 
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nis carrying oa business in 

London 
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and Penang el 
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deduct L 

in expense in arrivi 

mg at i m 

- ^mounts 


of their gains or profits assessable to income- 
tax nnaer^Sch. t> the annual value of the 
uramises owned and occupied by them at 
Sicgapo:e and Penang for the purposes of their 
business Held, that it was a proper deduciiou 
notwithstanding the fact that- the premises 
being situated abroad were not asse.-sable to 
income tax under Sch. D. {Sip infen Ecuiy 
Warrington and ScriUlon, L. JJ.) STEVENS 
Uc Boasted and Co (1S13; 1 K. 3. 382. 

Injunction . — Jom promise of disputed cldm — 
Alleged forge^'y — Adion settled on terms that 
agreement alleged he forged toes to be de- 
stroyed — Affidevits token of f fi e — Subsequent 
user of copiks of alleged fora ery a7id affidavit'-* 
Implied oondiiim, 

In an action brought in 1916 T, C. d’ Co, 
claimed an injunction to restrain the present 
plfi. who had been a cletk in their employ 
from committing an alleged breach of a 
restrictive clause in his agreement of service 
with them. The agreement of service contained 
an alteration which the firm alleged and the 
clerk denied was a forgery, ihs action waa 
settled between the patties on terms embodied 
in an order of the Court, The order provided 
I that the agreement o£ service should be da- 
! stroyed and that certain affidavits should be 
j taken ofi the file, but contained no direction 
as to the de.struotion of copies of the affidavits 
! or of photographs of the alleged forgery which 
I had been taken by the parties. In 1918 the 
present plfi. applied tor admission as a solicitor 
I and T. C. and Co. lodged an objection to his 
admission and exhibited a photograph of the 
I alleged forgery and copies of the affidavits 
1 that had been taken of the hie. In an action 
j by the plS. for an injunction to restrain T. G. 

: & Co- from- using any copy or photograph of 
! the documents that had been destroyed . and 
i. moved for an interlocutory order. Mold, that 
it was not an implied term of the. settlement 
as embodied in the. order of court that no use 
whatever was to be made in future of any copy 
i, of the doGumentSj destroyed ; and that there 
[ waAnohr^ch of good faith' in the use which 
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INJUNCTION. 

tbe defts. bad inside • f oi[-ies of tbe docu- 
mcDts in 'luesiion. 

In a proper :r is ohe practise ol the 

Court to order not only iha destruction of lio. 
original document bu'u of all copies and ex- 
tracts from it j-nd there are instances in which 
tha Court goes further and restrains the parties 
from oommunicacing in any way the contents 
of the document. {Suinje'i ICady and Br-n'kes, 
L. JJ. and AVrihV, -Tones Trinder 
GAPREN and Go. (1918) 2, Ch. 7. 

Riparian rights— Infringement of — 

Injury bur no damage —Eight to injunction. 
Sec. WATER Course. .1913) 5.. C. 5S5. 

Insurance — Fir*'— TV, , tcI.ou^c men — Agrccine^U 
to insurr oacuA — Voluc of ijoids -Liability to 
increase — FI * -a t i ii>j po l icy 

A warehouseman is entitled to I now what 
value is placed upon the goods for insuranca 
purposes by the person who deposits them- in 
the warehouse cLnd if that person desires to 
have the goods insured for any particular 
value other than tha^ appearing from the 
documeilts handed to the warehouseman it is 
for him to give the necessary information 
-to the warehouseman. In the absence of such 
information tha warehouseman will be liable 
only for the amount specified in the documents 
handed to him in the usual course of business 
{^Bailhiclie.J ,) GARREARS zj. CUNARD STEAM, 
Ship COMPANY. (191S) i K. B. iia. 

— - — *JemUery—LQs$ wider the policy— 
Consignment of jewels abroad for sale- or rciutn 
—Quthreah of war — IncMlity of omsignee to 
deal with the goods. 

By a non- marine policy a firm of English 
jewellers insured their stoefe of jewellery 
againstany “ loss damage or misfortune ” to 
thegoods or any part thereof arising from any 
cause whatsoever, whilst the goods were in the 
United Kingdom or any country in Europe or 
in transit from any port in the United King- 
dom or Europe to any other part. In June and 
July, 191i, the jawellers consigned certain 
pearls so insured to trade customers at Erank- 
lorfe and Brussels for sale or return within a 
limited period on the condition that the pearls 
remained the property of the oonsignprs until 
invoiced by them. Owing to the ocotipation of 
Bme^ls by the Oermana on account of the 
war it became impossible for the consignors to 
recover the possession of the pearls. Xhere was 
no evidence that tha pearls had been seized or 
apeoificaliy in^rfer^ wish ny the German, 
authorities- As regards the pearls sent to Eran- 
kfort there was no evidence that they had not 
'remainad with the possession _ of the eonsig- 
nees; and as'^to the pearls sent to .Brussels,. 
t‘h0 odneignora piaced them in a bank for safe 
Ouetody/:And fhere was -no evidence that 
:>they haid-not tremahaad in hank. In 
an action to recover un the policy; r.as fox a-: 
loss, th^t the|^&j >b^^ 


, IKSURAKGE. 

and not on an adveniurs, the evidence did not 
as-^abiish lo?suuder the pol cy [Lords Atkinsm 
Parker, Pamioor aoid Wrenourv.) AIOORE v. 

EVANS. (1913) A. 0. 185. 

— Life — C Oiictcdviiui of material fact — 

Knowledge of agent— -Sabsequent receipt of 
■pre?nia — Waiver — Knowledge of agent, knenv- 
ledge of pr me pal. 

The assured was desciibed in the proposal 
form of a life insurance policy as a fisher 
man, that being his ordinary occupation. 
The fact that he was a member of the Naval 
Reser', cRorce and as such exposed to additional 
risks was not stated in the proposal form, but 
was communicated personally to the District 
Manager of the Insurance Company and the 
premia due undoi’ iha policy subsequently were 
paid to and accepted by the District Manager. 

In an action on the policy the Insurance Co-, 
pleaded that the policy was void by reason of a 
clause in tha proposal form for a policy that if 
any material information was withheld from 
the insursmee Co. it was to be absolutely 
void. 

FdeldrthSii the District Manager's knowledge 
of the true facts was tha knowledge of the 
Company : that the acceptance of tha premia 
by the District ivianaget was a waiver by tha 
company of the breech of the clause in the 
propsal form ; and that tha policy was there- 
fore not invalidated. {Lawrence mid AikhisoUf 
JJ.) AYEEY u,. British Legal and United 
Provident assurance. Co. 

(1918) 1 K. B, 136. 

^Life— Non-disclosure of material fact 

— Pi‘oposal—QiLestions — Truth of answers — 
Illness— Sober and temperate habits — Addic- 
Hou to veronal habii^Matter of fact or Qpinion 
— Evidence of experts — Admissibility , 

A proposal for a life insurance policy 
contained inter alia the questions : ‘‘ what 
illnesses have you euifered, ” to whioE the 
answer of the intending assured was, “ -None 
of any consequence/’ There was another 
question, Are you now and have you always 
been, of sober and temperate habits?“ to which 
the answer was, ‘‘yea" The intending assured 
also sighed a deolafation to the effect that the 
statements in the answet were true and that 
the declaration and proposal should be the 
basis of the contract between him and the Tn- 
' surance Co. and that if any material iuforma- 
j tion had been withheld, or if any of the state- 
j ments had not been made truly, the ineurahee 
j .should void.^ A policy was issued stating 
I that the d^amfcion and policy were the basbi 
^ of the contract* In an action to recover the ■ . 
moneys due under the policy after the death 
of the assured, it was found that the assured . 
had failed to/disclose that he suffered' from 
heart'-trouble'And insomnia and was addioted - 
toj the veronal habit. ; that; the question 
" asto.what iiinesa the ^ assured had euffereS /v 
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INSURANCE. j 

was nofe ambiguous and that the answer there- , 
to was not a mere expression of opinion and ; 
that the untruth of the answer rendered the ! 
policy void. | 

The words sober and temperate in the ' 
proposal refer only to the use and abuse of 
alcohol, and are inappropriate to drug habits, j 

The opinion of medical men as to the i 
materiality of facts not disclosed by an in- 1 
sured is admissible in evidence in the action. ' 
(McCc^rdie, 0. J.) Yorke v. Yorkshire j 
INSURANCE Co. (1Q18) 1 K. B. 662. j 

' Marine --Proximate cause — interven- 

mg cause— Liahility Wilder the policy — ''War- ! 
ranted free fro^n all cmisequetice of hostilities'* | 
— Ship injured by torpedo ulthmtely loss by \ 
sinhingi I 

Under a policy of insurance, a ship was i 
insured against the perils of the sea including | 
the consequences of hostilities. The ship was 
torpedoed by a German submarine and was ! 
about to sink when the aid of tugs she reach- 
ohed a port. But owing to a heavy gale which 
immediately sprang up, the ship was moored 
to a berth inside the outer breakwater. She 
remained there for two days taking the ground { 
at each abb tide whan her bulkheads gave way, 1 
and she sank and became a total loss. j 

Held, that the grounding was not a novus ! 
cause inter vmims and that the torpedoing 
was the proximate cause of the loss; and that | 
consequently the uuderwriters wore propeeted | 
by the warraatly against all consequences of 1 
hostilities, {Lyrd Finlay L. 0 .Viscoimt Hal- 
and Lords, Dwneein Atkinson a'nd Shaiv,) Ley- ; 
BAND Shipping Co. Ltd. v. Norwich [ 
Union Eire Insurance societ^^, Ltd [ 
(1918) A. C 390. I 

—— — — Marine— restraints of Prhiees, mean- j 
i'iig of — Requisit-ion of ship by Admiralty^ j 
Illegal order — Obedience to— Effect of claims j 
d'lce to delay meaning of. ! 

A cargo of barley shipped by plffs. on board j 
a British ship for carriage from N a Russian j 
port in the Black Sea to Falmouth was insured j 
against the usual perils, including lestraiuiis j 
of princes and risks excluded by the free of i 
capture clause, but excluding all claims “ due I 
. to delay” consequent on the declaration of war ' 
with Turkey. . The Lardenelles was closed and i 
the ship was unable to make the voyage from. ; 
N. The cargo was landed aod the ship remain j 
edatK. Subsequently the Admiralty raqui- 
■ sitioned the ships while she was lying in the j 
port. Haintifis claimed under the policy for 
t a constructive total loss of the barley. 

Held, that the plSs.: were not entitled to 
./ recover on.the policy.^ - . V . 

J Although the closing-of the Dardenelles was 
^ --a reatcamt; of princes, the claim based there- 
V ' :pn' wAs a claim due to delay within^ the exoep - 
Lf.tihu hatha policy. (189*^) A. G. 609 foil. 

- - - ■. 


international law. 

The order requisitioning the ship wa.s uUrt 
vires the Admiralty as the proclamation ^ of 
3 — S — IQiA only authorised the requistioning 
of British ships within the British Isles or the 
water adjacent thereto, and the compliance of 
the ship-owners with the order, not having 
been brought about by these acts or use. of 
force, was therefore not due to a restraint of 
princes. {Bailhache, J.) RUSSIAN BANK FOR 
Foreign Trade v. excess Insurance 
COMPANY. (1918) 2 K. B 123. 

' ■ ■ Marine —Sale of goods ex ship— Pay- 
ment against documents — Craft risk — Policy 
effected by sellers — Buyer* s interest not covered 
—Intentimi — Right of buyer to sue on the 
policy 

L, carrying on business at Colombo brought 
teak logs to be shipped at a price ‘‘ex-ship, 
payment against documents. The sellers 
shipped from Bangkok to Colombo 333 
logs of which 111 were in fulfilment of their 
contract with L who was informed of the 
shipment. The sailers had insured the whole 
of the consignment with the dafts for the 
voyage to cover air craft risk. The policy 
indentified the parcels of logs by their marks 
and was expressed, as usual, to be made for 
all persons to whom the goods should appertain 
wholly or in part. L. paid the price and took 
delivery of the logs ex-ship, but while they 
were still afloat, a Urge number of them were 
driven out to sea by a gale and lost. In an 
action on the policy by L. 

Held, that there was no evidence that the 
policy was effected on behalf of or to cover his 
interest ; and that consequently he could not 
maintain the suit, {Lord Sumner.) Yangtsze 
Insurance association v. Lukmanjee. 

(1918) A- G. 583, 

Marine Policy— Free of capture 

seizure clause — Exemption from liahility— Chius 
of proiyf — Proximate cause of lass unascertained. 

In an action in a policy insuring a shop 
against loss by perils of the sea with the usual 
clause excepting loss by capture, seizure, etc, 
and the consequences of hostilities, it is not 
necessary for the plS. whose ship has been lost 
at sea to prove that it was not lost by the ex- 
cepted causes. In an action on a policy in- 
suring a ship against loss by capture, seizure 
and the consequences of hostilities, pl3 fads if 
on the evidence the probablitiea are equally 
in favour of a loss by the perils insured against 
and a loss by other perils. The rule a3 to 
burden of proof in actions on policies of inm- 
ranee discussed {Bailhache, J} Muneo BrIOE 
AND Co. V. War Risks association. 

(1S18) 2 K. B. 78. 

luternational Law— Bill of exchange accepted 
payable in foreign country— Due date deter- 
mination of governed by lax loci of ^ p 0 rfol^- 
manoe. See Bill OF EXCHANGE. 

(1918) 1 Ch. 740. 
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INTERPBETATIONo 

Ini^v^veiwon—Biaiute— Bye-law^ of public 
bodies — Beiievoleni construciicn— Vncerl ainti} ' 
and unrecmnahleness—Biie-law, void. 

By-laws, especially those of public bodies, 
should be approached from the point of vievw 
of upholding them, if possible, and should be, 
as it has been described, benevolently inter- 
preted ; but still they must be reasonable. 

If the efiect in a given case, which might 
be of frequent occurrence, of construing a bye 
law in a particular way would lead to a result 
quite unnecessary for the protection of the 
public health and would impose a serious 
restriction upon the ordinary rights of pro- 
perty owner with no good object one would be 
entitled to say that the by-law was void 
because it was unreas:nable. (Pickfard, 
Warringion Qsid Scruiion^ JJ.) REPTON 
School governors v. Repton Rural 
COUNCIL. ^ (1918) 2 KB. 133. 

— Statute--' Bp-latvs — Public body — 

Pri^mples of construction. 

When the Court is called upon to consider 
the by-laws of public representative bodies 
clothed with authority by a statute and exer- 
cising that authority accompanied' by the 
checks and safeguards mentioned in the statute 
the by-lrf\vs ought to be supported if possible. 
They ought to be benevolently’* interpreted 
and credit ought to be given to those who have 
to administer them that they were reasona- 
bly administered. If the effect in a given case, 
which might be of frequent occurrence, of con* 
sferuing a by-law in a particular way would 
lead to a resalt quite unnecessary for the pur- 
poses aimed at by the statute, and would 
impose a serious restriction upon the ordinary 
rights of a property owner with no good object, 
then the court might well gay that the by-law 
, is void because it is unreasonable. {BaUhache, 

* /.) REPTON SCHOOL GOVERNORS v. REPTON 
Rural council (1918) i K. B. 26. 

— statute— Compulsory acquisition of 

private property by iJie state— Compe^nsat ion, 
liability to pay— -Mode of assessmg compensation 
— PtigH to have recourse to the ordinary courts 

the land not io be taken away in the absence 
of cypress staiiitory prohibit im. 

. It. is a proper rule of construction not to 
construe an act of Parliament as interfering 
with OP ( injuring parson’s rights without 
compensation, hnlesgonsis obliged to sc oon- 
atruQ it. If it is clear and obvious that 
Barliament has so ordered and there in no other 
way of construing the words of the Act,. then 
one is hound to so construe them, but if one 
. nan give a reasonable construction t-o the words 
. .'.without pcqduoing such an effect, one ought 
fodbso, . 

The amount of oompensation if no 

: . oth^ has -been provided, he deter- 

mined in an action . between the- parties. 

Xf '-'Gannon BakmHt Compahv . 

■ ‘ ' ':r - ^ IW:,. 


JUDGMENT. 

— Statute— Expr opr iaihig statute — Con- 
struction in favour of subject. 

Where a special law is passed by the 
Legislature in derogation, of the rights of a 
subject and for the Governments own benefit 
or for tb 0 benefit of a company wliich it was 
concerned in promoting, the construction of 
that statute ought to be in favour of the sub- 
ject, in the sense that general or ambiguous 
words should not be used to take away 
legitimate and valuable rights from the subject 
without compensation, if they are reasonably 
capable of being construed so as to avoid such 
a result consistently with the general purpose 
of the transaction. (1903) A. 0. 856 363, 361 

ref (Lord Sumner.) UNION OF SOUTH AFRICA 
Minister of Railways and Harbours v. 
Sumner and Jack Proprietary mines. 

(1918) A. C. 591 

— "^Statute — Obligation imposed by — 

Breach— Remedy — Formn. 

Where a statue creates an obligation, and . 
enforces the performance in a specified man- 
ner,. the general rule is that performance can- 
not be enfomed in any other manner. {Shear- 
man and Sankey, JJ.) HULME V, FARRANTI 
IjTD. (1918) 2 K. B. 526. 

Judgment — Fraud — Setting aside — Inherent 
power » 

A court has inherent right to set aside its 
own order if procured by fraud and by wilful 
suppression of material evidence. (Sir Samuel 
Evans,!.) TEE ALFRED NOBEL THE BJORN 
Steejre BjornSoe The Bridland. 

(1918) P. 293. 

Cause of acticm — Posting of offer — 

Absence of Jurisdicticm — Ohjectimi to logiver of 

— Step taken by, defendants in proceedings. 

Where a contract is made by offer and accep- 
tance through the post between parties resid- 
ing in different districts, the postnig of the 
offer is not part of the cause of action. Wbere 
in an action instituted wRh„ leave in the 
district where the letter is posted the deft, 
enters vippearanoe by a solicitor and applies for 
partioulara of the claim in order to enable 
him to ascertain whether any part of the 
cause of action arose within the district in 
which the action is brought and gives an 
address for service the steps taken by the deft, 
are not such steps as to disentitle him to object 
to the jurisdiction of the Court. (Lauwice - , 

and Lush, //.) CLARES BROTHERS v\ 
KNOWLES. (1918) 1 K. B. 128. 

— -Oivil Court— Stack Ecccha^zge—Be^elec -. , - 
tion.of tn€7}ibers Bri Ush subj ecR-- Ob ject-i c?i; on the: ' 
ground of euempUrth— Relevancy of—Mscre^- ■: 

iion of copmiittee —Interference by court; limits ' ^ . 

\ - c 

, Hnder the rules , of -the Stock Eschanget - 
members are elected annUEdiyfoxonb ,■ r' 

BAid no member has any ve^ed' bk 
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JUDGMENT. 


LANDLORD AND TENANT. 


elected, either absolutely or conditionally, ' 
upon his fulfilling certain qualifications or in ’ 
the absence of any disqualifications. If upon 
consideration of all che facts and circumstances ! 
relating to an applicant the committee do not , 
*‘deem him eligible” for re-election, there is ; 
no power vested in any Court to overrule their ; 
decision. The question of an annual re elec- ! 
tion is wholy different from that of expulsion | 
or suspension during the year for which a ( 
person has be§n duly constituted a member, i 
The committee in refusing to re-elect amember, ! 
are net found to give their reasons, and if they ! 
do give them the question of their sufficiency i 
is not for the Court. If the only objection to j 
the applicant be that ha is of enemy birth, i 
and if the committee, in refusing re-election 
act on that alone, they will be justified in 
doing so, A member has no right to be re 
elected unless the committee deem him eligible 
and that is entirely a question for them. The I 
duty of the committee with regard to re-elect 
ing members is an ordinary act of administra- 
tion involving exercise of discretion, and not a , 
judicial or quasi judicial act. It the committee | 
act with honesty and good faith, their deci- I 
sion cannot be questioned. {Swinfen Eady and | 
Bankes L. JJ.and Eve J.) WeinberGEE v. j 
English, (191S) i. ch 517 (A. c.) j 

— — •^E'ore%gn Domicil-— Brii ish Protected 
subject— Extra territoriality . 

Domicil is not mere residence but the 
relation which the law creates between an 
individual and a particular country. Kesid- 
enca in a Foreign State as a privilege member j 
of an exterritorial community although it may i 
be effectual to destroy a residential domicil ■ 
acquired elsewhere is inefiectpal to create a 
new domicil of choice. The position of 
persons resident in Egypt under British 
protection, considered.- iStvinf e7i Eady, War* 
ringtoii^and Scrution L JJ.) CABDAGLI v. 
CASDAGLI (1918) P. 89. 

Landlord and Tenant— to repair— 
Demise of portiofj^ of a Jhouse— Defective condi- 
tion of the house— Damage to te’nant—LiabUiiy 
of lomdlord — Want of notice of defective emvdir 
iion. 

: Ordinarily a landlord who has covenanted 
with his tenant to keep the premises in tenant- 
able condition is not liable for damage caused 
to the tenant by the condition of the premises 
becoming defective uniess be had express 
. notice of it. L. -R, 6, Ex. 25, 30 ; 91 E T. 310 
ref. 

This rule has no application to a case where- 
in which the landlord demises only a portion 
of the premises and retains in his own control 
; the portion the defective condition of which 
causes the damage* {Sdlier, J.) AIBlles and 
<30 p. EPLMES , - (1918) 2 K. B. lOO. 

,, 'Police 10 guU—V alidiUj of — Option to 
-amotiae,’ reservation of, if 
f notice.^ - , ' 


A notice by a land lord to a tenant to quit 
the holding, w’as accompanied by a letter in 
these terms;— “I am instructed to serve upon 
you the enclosed notice to quit which is intend- 
ed to terminate your tenancy at Michaelmas 
next unless my client (landlord) sees sufficient 
reason in the meantime to change his opinion ” 
The tenant claimed that the notice was a 
conditional notice and therefore invalid. 

Held, that the notice was a definite notice 
that the tenancy would be determined at 
Michaelmas, and that ihe accompanying 
letter merely gave expression to the right 
which a landlord has to waive a notice to 
quit by arrangement with the tenant and that 
therefore the notice was valid. {Awry, J) 
Norfolk county Council u. Child. 

(1918) 2 K. B 3S1. 

Notice to quit — Validity of — Notice 

enclosed in cover inq letter — Reservation on con. 
dition. 

The defendant, a tenant, had bean in arrear 
with his rent in March 1916 and notice to 
quit had been served on him. That notice was 
withdrawn at the request of the defendant 
upon his paying the rent in arrear. Bent was 
again in arrear in Alarch 1917 and a notice to 
quit which admittedly in itself good in form 
was again given. There was a letter accom- 
panying, the notice and containing an intima- 
tion that the landlords plaintiffs would not 
withdraw the notice as they did in the previous 
year unless they saw sufficient reason in th© 
meantime to change their opinion. Held that 
there was nothing in the accompanying letter 
which could be said to introduce a condition 
or reservation into the notice to quit. (Bankes 
md Scautto7i L, JJ. a^idEve,J.) NORFOLK 
COUNTY council n. Child. (1918) 2 K. B. 

806 C. A (1918) 2 K. B. 351 affirmed. 

^Nm^sa'nce—Overlw.ngkig yem trees — 

Death of lessees horse— Liability of la^hdlord. 

Where a landlord let land to tenant with a 
yew tree on the adjoining land in the occupa- 
, tion of the landlord overhanging the land 
demised to such an extent as to be danger jus 
to the tenants horses which ate the leaves 
of the tree and died, held that on the principle 
i that a lessee takes the property-as he -finds - it, 

I the landlord was not liable for the loss of the 
horses. {Pickford atid Bankes, L. JJ. .and 
\ Sargant,J.) CHESTER v. C.ATBB 

(1918) 1 K. B. 247 (C A.) 

; Re7it — Deduction from — Tenant pay- 

' i’iu) propeny tax — Right io deduction without 
I prcdiicing receipt. 

[ Where a tenant pays the property tas on the 
' demised premises he isenlitladto a correspond- 
j ing deduction from the rent due to the land- 
1 lord and the landlord is bound to allow 
{ the deduction notwfithstanciing that the ten- 
I ant refuses to show him the ' coilector^s receipt 
' for paytuent- of the tax. [Fichfard^ Warrington 
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mi4 ScriLtion. L JJ.) NORTH London And 
G-enebad Property Co., Ltd. v. Moy 
I>TD. {1913) 2. K. B. 439. 

Several icitancies — Ssparate rooms — 

Common flight of steins —Control of lessor — 
Obligation as to safety of steps — Breach — 
Damages. 

A lessor who lets rooms in a building to a 
tenant and retains control of a common stair 
case and Sight of steps, is not under an abso- 
lute obligation towards his tenant to keep 
the steps reasonably safe Lhe lessor’s obliga- 
tion towards his tenant is, however, not 
merely to avoid exposing the tenant to a can- 
ceaied danger or trap of which the tenant has 
no notice or warning, but is an obligation to 
take reasonable case to keep the steps reason- 
ably safe and unless the tenant has been guilty 
of contributory negligence the visibility of the 
danger is no defence to an action 'by the ten- 
ant against the lessor for damage caused by 
their not being reasonably safe. Indermaur 
v> Dames L. R, 2 0. P. -311 ; l^Iiller u. Hancock 
(1893) 3 Q. B. 177 ; Smith v London arid St. 
Kaiherim Docks Co. (1868) L. R. 3 C. P. 326 ; 
Rugget v, Miers (1908) 2 K. B. 278 ; Lucy v. 
Bawden (1914) 2 K. B, 318 ; Hart v. Roger's 
(1916) K. B. 646 ; Dobson v. Horsley (1915) 1 
X. B. 634, Eef. {Lush, J.) DUNSTEE v. HOLs 
(1918) 2. K. B. 795. 

L&&SQ— Con sir uciimi— Covenant by lessor or 
gmUfimiion of lessee* s covenant-^Question 
depending on circumstance. 

A lease of a farm contained the following 
clause among the covenants by the lessee “And 
will also from time to time during the said 
term at his own expense, hehig allotoed all 
necessary materials for this purpose {fo be 
previously approved in toriting by the lessors) 

a^hd casting such materials free of cost, 

Shall repair and maintain the farm house.” 

. Held that the clause above set forth in 
italics, when read with the rest of the provi 
sionsof the deed, was a qualification of the 
lessee’s covenant to repair and not a cove- 
nant by the lessor to supply the materials 
, naeessaiy for the repairs 

' Whether the clause is intended to be a co - 
venant by the lekor or a qualification of the 
lessee’s covenant depends in each case upon 
the provisions of the lease as a whole. A 
clause may be both a covenant -and a qualifi- 
cation. {Rickford, Scrutton and Bankes L. JJ.) 
YESTACOTT V. HAHN. (l9l8) 1 K, B. 495. 

XiCSBor and litessee — Breach of eovetiafii-" 
'Damages-^'Covena^tt by le$$ee io' pory otetgoings 
^ &yjd Ipeep. premises- m. repakr — CoUaterdl agree-' 
put drains in repai/r— 
"Order by sanitary auchorUy on lessor icr recori'. 
struct at avis— Liability of lessee. - 
Belt agreed with plaintifi to taka a lease of 
■the Uiter’fi house on, condition of his ..putting 
the drains ixm a sound' and proper condition. 


j LIBEL. 

( The daft, subsequeutly executed a lease 
• Gontaining covenants by him to ipay all out- 
; goings payable In ^respect of the premises 
' during the tenancy, and to keep the premises 
; m repair. Plff, did not either before or after the 
I execution of the lease put the drains into a 

sound or proper condition, and by reason of 
I that omiesion a nuisance from defective 
I drainage was caused on the premises during 
j the currency of the lease and the plff, incurred 
: expense in complying with an order of the 
i sanitary authority to abate the nuisance 
I under the Public Health Act, 1891. HrAd, that 
! the deft, was not liable because the covenant 
to pay outgoings did not apply to a payment 
tor work rendered necessary by plfi’s. omission 
to repair the drains in accordance with the 
agreement and the. covenant to keep the 
premises in repair did nob apply to the drains 
unless and until they had been put in repair 
by the plfi. (Sankey, J.) HBNMaN v. Bebli- 
(1918)2 K. B. 236. 

"L -f'B'orfeilure -- Relief of underdossee 
after for/eUicre of lease — Breach of - covenant 
to repair 'i^ofiditions of relief — Form of order 

Where a lease has been forfeited for ‘breaches 
by the lessee of a covenant to repair, the fact 
that an , under lessee has been guilty of 
breaches of a similar covenant in the under- 
lease does not disentitle the latter to relief 
under S. 4 of the Conveyancing Act. 

The Court passed an order fixing 4 months 
for^ the performance of the covenants failing 
which liberty was given to the lessor to apply 
for possession. {McOardie, J.) HARD v. 
WHALEY. (ISiSj 1 B. 448. 

Libel —Privilege — Common interest — Malice i 
of— Letter to f irm— Publication to 
clerks m due course of business— No loss of 
privilege. 

Certain disputes between the defendants 
and a firm ol M. 0. wore referred to arbitration 
and M. C. proposed to appoint pifi, as an 
arbitrator. Lefts, objected to the appoint- 
ment of the plff. in a letter which they wrote 
to the firm of M. C- Containing defamatory 
statements concerning the pifi. The letter 
was opened in tae ordinary course of business 
ly a clerk of the firm of M. 0. who passed it 
on to another clerk who ^ finally placed it in 
the hands of his principals, la an action for 
libel by the plaintifi against the defendants, 
held, that the letter in question was a ^ 
communication between pariies having a 
common interest in its subject-matter, and 
that the occasion was therefore privileged, 
The privilege was not lost by the publication ' 
indue course oi business to the clerks of the . 
firm of M. C. and. the action therefore,-^ failed 
\8wmfen Eady M. R. Scrutton and Duke, D. ' 

JJ .} Rofp V . British and French 
Chemical Mancpacturing co. 

(1918) 2 K. B. 677d'C. > 
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Limitation— Crtz^se of action — Momy payable 
on demand— Formal demand^ if necessary — 
Principal and surety — Claim ayainsi surety. 

Generally, a request for the payment of a 
debt is quite immaterial, unless the parties to 
the contract have stipulated it should be made. 
Even if the word ‘demand’ is used in the case 
of a present debt, it is meaningless, and ex- 
press demand is not necessary, as in the case 
of a promissory note payable on demand. But 
it is otherwise where the debt is not present 
but to accrue, as in iihe case of a note payable j 
three months after demand ; or" where the debt 
is not a present debt, but a collateral promise. 
The promise of a surety to pay on demand if 
his principal does not. is a collateral promise 
and an express demand is necessary on the 
part of the plaintifi before he can hold the 
surety liable. The cause of S/ction arises 
against the surety only from the date of 
demand. Walton v Masecdlf-f'^Si^i) 13M. and 
4:6^ ; Norton Ellam (1&37) 2 M. and 
W. 4;61 ; In re Enilmford, 14 Ch. D. 687; 
Birhs V. Tirpet 1 Wms. Saund. 32 *. Ifnre 
Brown^ s Estate 2.' Ch. 300. (Pickford, 

Bmkes a'nd Sorutton, L. JJ,) BRADFORD 
OLD BANK V, SUTCLIFFE. 

(1918) 2 K. B. 833 (C. A.) 

— Exemption from — Fraud — Co7icealed ^ 
fraud — What — Praud of defejidant or his 
^ojgeni essential. 

Where the cause of action is for concealed 
fraud, the fraud must be that of the defendant 
personally or of some person for whose action 
in doing 60 he is directly responsible. Mare 
notice of want of title on the part of the per- 
son transferring property in breach of duty is 
not enough, unless there is such notice of | 
actual fraud as extends to the defendant a 
fiduciary obligation to disclose what it be- 
comes fraudulent on his part to conceal. {Vis- 
count Haldane ) JOHN v. Dodwbll COM- 
PANY- (l9l8) A C. 563. 

.. Momu received— Cause of 

aciion—Tr^ist j mid— Transfer of moneys by 
agent in breach of duty — Liability of transferee 
—Ceylon Ordinance (32 of 1871), Bs. 8, lO, 14 
md 1^. 

The respondents had authorised the manager 
of their business at Ceylcn to draw cheques in 
their names upon their banking account for 
purposes of the business. The manager how- 
ever drew cheques upon the respondents 
account to pay o3 his own private and per- 
sonal debt s which be. had incurred through 
, the appellants. . The apellanta received the 
ermount of the cheques in 1909 and 1910 with- 
: out fraud but with knowledge that the manager 
was 'acting in excess of his authority ana was 
drawing for his own purposes on the respoud- 
:ents* funds. The ‘ appeUaHt paid over the 
preceeda of the cheques to the real creditors 
of. the .manager. The respondents diicovered 
; 'Cim fraud of their 'manager in .October and 


instituted a suit for recovery of the amount of 
the cheques in January 1913. 

Hddi the respondents had a cause oi action 
to recovet the moneys from the appellants as 
held in trust for them, that the period of 
limitation for the suit was under 3 years from 
the date of the transaction, either under S. S or 
under S. 11 of the Ceylon Ordinance, and that 
no new cause of action arose when the fraud 
was discovered since the fraud was not that of 
the appellants or any person for whom they 
were responsible. {V iscdunt SaldaUe ) John v. 
DoDWELL Company. (1913) A. C. 563. 

Local Authority — Siatutory pcauir to execute 
works and recover expenses from private owfiers 
on failure of the latter to co-mply with demand 
by notice — Thne limit for execution of works— 
JJnreaso7i(Vble time — Invalid notice — Local 
authority not entitled to recover expenses. 

Where a statute provides that an authority 
may send a notice for work to be dona witbin 
a time to be specified in such notice it must, 
in order to be a valid and not an illusory 
notice, specify a time witbin which the work 
can reasonably be compleiod. The authority 
j must consider cho nature and extent of the 
work and having regard to the circumstances, 
the time which ought fairly and reasonably lo 
be allowed for the completion of that work. 
They have no discretion lo fix a shorter time. 
When once the least time that could be fairly 
and reasonably allotted tor the ccmpletion of 
the work has been ascertained that it is the 
least time to be mseried in the notice, they 
have, however, a discretion to allow further 
time. 

Where therefore a noiico fixing an iu» 
sufficient time was served by a local authority 
on the frontagers of a highway requiring 
them to construct certain works and on their 
failure to do so the local auihoritj constructed 
the works and claimed the expenses thereof 
from the frontagers. Held that the notice was 
bad in not specifying a reasonabiG time :or 
the execution cf the works, and that the local 
authority could not recover the expenses fiom 
the frontagers. {Swinfen Evdy, V/erringtoyb 
ayid Scrutten, L. JJ.) BRISTOL CORPORATION 
SINNOTT. 1,1918) 1. K. B. 62. 

MandamiiB— Ltcai author ily—Ptzccr to con- 
sent to su-te 0} puciiLauionb — Rejusut of conseyit 
by resolution witkoul coyisidcring appticaiivr. 
individ uaily — Liscretian . 

A local body on whom is conferred the 
jurisdiction cr granting licences tc applicants 
tor the sale oi certain publications within the 
local area, must hear each application on its 
merits ana cannot come to a geneial resolution 
,:to‘ refuse a license lo eveiybccty Vfho does not 
conform to some parlicului requirements. This 
iB-Specialiy Eo where the public body is entrust- 
ed with such powers ior the public benefit. 
The Lourt will grant a manaaxttus to hear the. 
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NEGLIGENCE. 


application in case the local authority refuses 
to entertain it. (Darli^ig, Avory and Sankey, 
JJ.) E. V. London County counoid. 

(1913) 1 K. B. 68. 

MsLVViei^e—Condition in redrami Condi- 
tion siisbequBnt in a zDill—EJfect of. 

By the Civil law all conditions in wills 
restraining marriage whether precedent or 
subsequent, whether there was any gift over 
or not, and however qualified, ware absolutely 
void; but the English Courts never adopted 
this rule to its full extent and subjected it 
to various modification. 

lender the English law a condition in re- 
straint of marriage is only 'pi'ima facie and not 
per -SB void. Where therefore a testator gave a 
woman with whom he had co-habited an ann- 
uity of £ 1,200 only until marriage with a gift 
of over £ 400 of it on her marriage to his child 
and a residuary annuity of £ 800 for her life, 
held that even if the condition was a condition 
subsequent it was valid, the intention and 
object of the testator being to make provision 
for the child, not to restrain the marriage of 
the mother. Authorities on the point discussed 
C^ounger, J.) Hewett IN-HB: HLdeig u. 
ILBS. (1918) 1 Ch. 158. 

Master and servant— Confrflci of service — 
Increase of salary and promotm to higJier grade 
— hTeiy co'^iirMi. 

If an employee by the terms of his contract 
is entitled to receive remuneration at a pro- 
gressive rata on each occasion, when his salary 
is thus increased there is not a new contract 
entered into. The increase is by virtue of his 
old pte-esistiug contract. But when the in- 
crease is not an increase automatically under 
an existing contract, but is an increase owing 
to the position of the employee being changed 
by the employers voluntarily promoting him 
to a higher grade, or in one case, voluntarily 
making him an increase of salary, than the 
position is altogether different. In such a case 
anew contract is, in law, entered into between 
the employer and employee (Smnjen Eady M. 
B, Warringtm and Duke L JA.) MEEK v. 
Port of London authority, 

(1918) 2 Ch. 96. 

^Employment ~ Determinaiion of — 

Noiice-^BeasonaibU ^lotice — Implied term of 
cmtrati. 

In every contract of hiring in which, 
nothing is said as to the notice necessary to 
terminate the contract, there is an implied 
term that it can be determined only by either 
party giving a reasonable notice. {Darling h, 
J. L'diyrence and A^ory^ J,) PAYZU v. Hanna- 
FOBD, ' (1918) a K. B- 348 


the premises in a condition free from any 
concealed danger of which the owner is or 
ought to be aware. {Lmvrence and Shearman, 
JJ). COLE V, Be Tr afford 

(1918) 1 K. B. 352. 

— — 'Wrongful dismissal — Damages— Bight 

to when arises. 

A master may dismiss his servant for many 
reasons, such as misconduct, substantial 
negligence, dishonesty and the like. If a 
dismissal be without just cause the master is 
deemed to have wrongfully repudiated his con- 
tractual obligations to the 8erva.nt. “ Wrong- 
ful dismissal” is an illustration of the general 
rule that an action will lie for unjustifiable 
repudiation of a contract. The doctrine of 
repudiation equally applies when the master 
wrongfully refuses before the period of employ 
ment has arrived, to take the servant into his 
service. 

In every case the question of repudiation 
must depend on the character of the Contract 
the number and weight of the wrongful acts 
or assertions, the intention indicated by such 
acts or words, the deliberation or otherwise 
with which they are committed or uttered and 
on the general circumstances of the case. If 
the matters alleged to constitute a repudiation 
are in writing, then it is for the c^iurt to deter- 
mine whether such documents evidence a 
determination not to be bound by the contract. 
But if such matters consit of acts or conduct, 
then it is for the jury as judges of fact to deta 
mine whether repudiation is established. 
(McCardie, J.) EUBBL BRONZE AND METAE 
GO. AND VOS , IN RE. (1918) 1 K. B. 315. 

Money lender — Business carried on at a place 
oilier than at registered address— Isolated irans- 
action— Void — Statutory prohibition — Effect of. 

•A statutory prohibition avoids any trans- 
action in contravention of the prohibition as 
the transaction is unlawful, and any contract 
which forms pari of it is void and can confer 
no rights. Where therefore a registered money 
lender lends money and takes a promissory 
note therefor at a hotel at a short distance 
from his registered address, the transaction 
contravenes B. 2 Bub! (1) (b) of the Money 
Banders Act, and is therefore void, (1910) A. 0 
122 and (1910) A ^0- 514 dist. (Lord Finlay, 
L. C, a»d ‘VisQoimt Beddmie, Lords Dunedin 
Atkinson, and Par moor). CORNELIUS v. 
PHILLIPS. (1918) A C.’ 499. 

Negligence— CofMJsfflZec? danger in pt'emises— 
Injury to person iawfulh; on the premises — 
Liability— Act of servant — Course of cmplojh 
ment — Liability cf ynaster. 


^ ^ , 1 The owner of a house employed a workman 

• ^ -]^cgl^ 36 nce^In]ury to servant /rcm. | jjq the bouse and instructed him to 

defeci in mast-er $ prem'hses—Lavih^y of 7}iaster ^^^0 <iefts, to execute the necessary work 

- , The owner of a garage owes a duty to his | in connection with gas ^fifetings. The' .deft'g 
to take reasonable care -to maintain workman in cha course of their work ramoved' 
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NEGLIGEHCE. 

a board on the floor of the upper storey leaving 
a hole about 3 feat long and 6 inches wide. 
The plfl. with the permission of the owner of 
the house inspected it with a view to taking a 
lease of a portion of it. She went upstairs on 
the direction of the deft’s, workmen and put 
her foot into the hole which was unfenced and 
substained injuries. In a suit for damages, 
held that the deft’s, workmen, having created 
the dangerous condition of the flooring and 
knowing that plfi. was lawfully going to the 
place where tb^ danger was, were under a duty 
to warn her of the existence of the hole ; that 
this duty arose independently of the occupa- 
tion of the premises or of any invitation or 
license ; and that as the hole was made in the 
ordinary course of the workmen’s duty the 
defts. were liable. {Pichford Pankes md Scriit- 
ton, L. JJ.) KIMBES V, gaslight and coke 
Company. (1918) 1 K. B. 439. 


i PRACTICE 

i 

! Part Performance — oj --Landlord 
■ i end ienaiit — Incomplete agreement — TcMani 
' i lei inw possession — Formal lease afiericards 
I drawn -np but not signed — Retention of posses^ 
i sion after conchision of contract — Statute of 
' . Frauds, S. 'i—FJfec: of. 

Continuance in possession may, if unequi- 
I vocally referable to the contract alleged, be a 
I sufficient act of that performance although 
I the taking of possession was antecedent to the 
^ contract. The doctrine of part performance 
! applies only where the parties are agreed and 
' does not apply to mare negotiations pending 
which possession is given. [Lawrence asid 
a Avorv, JJ>) BiSSn. HYGATE 
^ (1918) 2 K. B. 314 

3 Vvactice—Appenra^ice hy agent— Id on-employ- 
I. merit of solicitor — County Court Bule^O. 
li. 1. 


— ’Harbours and decks — Docks and 

Harbour Board — Warranty of fitness of 
Quay to 7'eccive goods — Liability of Dock 
Board for i^i^fury to goods discharged on to 
Quay-- Duty of porters. 

Plfis. were owners of ox -hides which arrived 
on board a ship at the docks of a port. The 
cargo was unloaded on to the < 5 Uay by porters | 
whose duty it was to unload ships in the 
docks* The hides were damaged while on the 
c^uay owing to some powdered barilla ore* 
which had been lying scattered in the intersti • 
oes on tho guay^ having been unloaded a few j 
weeks before. In an action for damages by the j 
pifl. against the Docks Board held that the ! 
Board must be taken to have warranted that , 
the quay was reasonably fit for the purpose of ' 
receiving hides to be dealt with in the usual 
course of business and that they were there 
fore -liable in damages for breach of that 
obligation {McCardie^ J ) DiEBiGS ExtbaCT 
:op Meat Company, Ltd v. meesey docks 

AND HABBOUE BOARD AND WALTER NEL- 
SON & SON, Ltd. (tSlS) 2. K. B 381 

’KniBa 2 ice*“ 0 //ewsi?;^ and Lijurious trade 
Ope^mtg of a children's Jzospiialfor tuberc^dcsis 
- '^Proper equipment and 97ia7iagemefit. 

The carrying on of a properly equipped and 
well managed hospital for surgical treatment 
of tuberculosis of children, is -aot perse a noisy 
noisome or oflensive business- {Lve, J.) Brost 

KlNG-BDWARD Yli WELSH ETC. ASSOCIA- 
TION. \ ^ 


and MH--BngUsh-L aw— Adult son— 

JAf^Uity of father lo maintain! 

Apart from ■contract ^ a father is under no 
tiabiiitr l>y- BngHah Law to maintain his adt^t 
, son, even when the son i^, unable to mamtain 
himself; except - the. ‘ liabilitfy imposed by the 
Statute of . Elhsabethv ' ^(43. Elis 0. 

p. SMITH* : ; (WS) 2- K* B. 90. 


A plfl. in the County Court can ^ lawfully 
enpower an agent, who is nnt a solicitor, to 
initiate proceedings and file the necessary 
ursecipe on his behalf. ^{Lowre^oce ana Shear- 
man, LJ) Kinnell AND CO. tj. Harding 
WAGE & CO. (1918) I. K. B. 13S. 

j — — — Causes of aciicn^ joinder- of— Con- 
spiracy to slender — Separate claimsfor indi- 
vidual slanders. 

The causes of action for a conspiracy to 
elander and for separate slanders by each indi- 
vidual defendant can be joined in one action, 
subject to the power of the judge to order 
separate trials of the difierent causes of action, 
in case of any embarasement in the trial 
{pichford and Bankes, L. JJ. and NevillS’ J •) 
THOMAS -y. Moore. (1918) 1. K . B. 85S. 

—Discovery — Denial of plaintiff *s 

negative allegation — Onus of proof on plff— 
particulars of denial — Supreme Court Buies 
0 . 19. i2.7. 

Where the onus oi esl^blishing a positive 
or negative allegation lies on the plfls, the 
Court will not order the deft, to ^ve 
particulars of his traverse of that allegation, 

^ such a traverse not being a “ matter stated*, 

‘ within O* 19, B- 7. of the Rules of the Supreme 
Court. {Ashbury. J ) WEINBERGER v. 
INGLIS. (1918) 1 Ch. 133. 

■ -Jury Fhidifig of f act— Reversal 

■ of, by court of appealy when justified. 

Where all the facte are before the court of 
' appeal and the court is satisfied that only one 
possible verdict could be reasonably given, the 
> court is not bound to order a new trial when it 
& ■ disagrees with the conclusion of the jury , but 
1 . has jurisdiction, to reverse the finding of the 
J jury .and enter judgment for the appelant, 
{Sminfen Hady and Bajikes L JL and ^Phe, J.) 
i WINTBBBOTHAM GDRNEY & CO- p. SiB- 
. THORB Cox, (1918) IK B. 823 . 



47 

PRACTICE 

Parties — Addition of — Action on 

contract against sole defendant — Addition of 
joint cmiracror as co-defendant— Jurisdiction 
to add at the instance of defendant— Discretimi. 

In an action on a joint contract against one 
only of the joint contractors the court has 
jurisdiction, ‘;;7ithout obtaining the consent of 
the plff to make an order requiring the plfi. to 
add the other joint contractor as a co- defend- 
ant. The fact that the defendant desires to 
hive his alleged joint oontractor added as a.co- 
defendant, in order that they may thereupon 
bring a joint counter-claim against the plfi is 
an additional ground for making the order. The 
court will make the order without prejudice to 
the consideration at the trial of the question 
whether the contract was in fact joint, and 
will so frame it as to protect the plff. in regard 
to costs if it should appear that that other 
parson ought not to have been joined. (Pichfoi'd 
Warringtcni and Scruiton, L.JJ.) NOEBURY 
Natxio Co,, Ltd. v. Griffiths. 

(1918) 2 K. B. 369 

Precedents — American decisions--- 

Duty of English Judge. 

When American cases are cited in English 
Courts, upon questions involving the decision 
of English law, they are treated with the ut- 
most respect and as valuable guides, but 
they are not binding on ihe English Courts. 
When the question is one of American law, 
and the opinion of experts dil'er and the Ame- 
rican cases cited are in oonfiiot, an English 
Court would treat them in the same way as it 
does oondieting English decisions of equal 
authority and follow the cases which seem in 
accordance with prinoipel. [Balhache, J ) 
Guaranty, Trust of New York v. 
B'ANNY & CO, (1918) 1 E. B. 43, 62. 

’■ " • — •‘StimmonsService of — 'Besidence* if 
hwludeB place of bminess, ■ 

Where a summons is required by a statute 
to he served at the residence of a ratepayer the 
ratepayers place of business is to be treated 
as his ‘'residence” although he does not sleep 
there. {Barling, Awry and Sankey, JJ.) Rex 
y. BRAITHWAITB ' (1918) i. K, B 1. 

Principal and Agent— Knowledge of agent 
, that of his principal— Insurance company — 
Policy— Omission tD state facts material — 
Knowledge of agent— Waiver— Policy valid. 
See Insurance, Life. 1913 1 K, B, 136. 

Principal and Suv^ty—Dischm'ge of surety— 
Assignmerit of debt by creditor — Novation — 
Effect of on surety's liabiUty, ' • - 

A ‘ creditor, may assign his debt or his 
.aacuriti^ and the . assignment does .uot' dis- 
charge the surety dr alter’ his liahility, for, 
:thd.credit or enters into no ' contract with the 
'"surety hot to assign the debt or the toQuxitiee. 
; . ..Buk ijb= ismccem'iry to distinguish, between a 
hfere;: Ma^’ineht and m assignm^t .which 
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probate. 

amounts to a novation. Novation introduces 
a new contract and requires the assent of all 
parties; mere assignment transfers rights be 
acquired under the ojd contract, and may be 
made without the assent of the debtor. Where 
a new debtor is accepted by the principal credi- 
tor and the old discharged, as in the case of 
changes of partnership, the surety has not 
guaranteed that the new debtor will perform 
obligations and is therefore released 7 A. 0. 345; 
1893 A G. 313: TDM. and G. 26l; L E 16 Eq 
60, 74, Ref. {Pick ford, Bankes and Scruttm L, 
JJ.) BRADFORD ODDEANK V, SUTCLIFFE. 

/ (1918) 2 K. B. 833. 

^-^Belations between — PrinciiJes govern 

ing. 

The law of principal and surety is worked 
out by having regard to three principles. 1. 
The debtor must disohargo the debt once and 
he need not discharge it more than once 2. 
The creditor is entitled to get his 20s Ji. in the 
I pound from some one and he cannot get more, 

I 8 The surety is not entitled to keep as against 
the debtor more than he has paid or is liable 
to pay. If the creditor is paid in full by the 
surety, that does not prevent the creditor suing 
for the whole debt, because though he has 
received 20sh in the pound ho has not receiv- 
ed it from the debtor ; but he can enforce the 
claim as trustee for the surety who has paid 
the 20ah. If the debtor has paid the surety 
the full amount but owing to the fault of the 
surety the creditor is not paid them the credi- 
tor can recover the debt, from the debtor, I£, 
however, the debtor pays more than 20sh, in 
the pound, he can get the surplus back. 
{Swinfefi Eady, Warringto7i^ and Scrutton, L. 
JJ.) Melton In re. Milk v. Towers. 

(1918) 1 Ch. 87, 59. 

Prize Court — Oontrahawl — Doctrine of 
continuous voyage — Articles to be 
factured in neutral country with a view to 
substitute them for other articles e'Xported from 
that country to an emmy. 

It is not in accordance with international 
law to hold that raw material on its way to 
the citizens of a neutral country, to be there 
• manufactured into an article for consumption 
in that country, is subject to condemnation 
merely on the ground that the consequences 
are that another article of a like kind would 
be exported to the enemy by other citizens of 
the neutral country. {Evans, J.) THE BON- 
NAL (1918) p.m. 

Probate —Practice — Executor passed over — 
-Abscondifig executor---Citaii 0 i> dispensed, wiih. 

A sole executor appointed . by the testatrix's 
will absconded the country under fear of 
criminar proceedings 'seven years before, the 
-tes tatrix’s death and had not b^n since heard 
,oL ^ On. the application of pn 0 .;of two residuary 
legatees , with the consent ; oi the * o ther,- t^e - 
, e:^atOE was pa^ed over without citatidnv.atid,. 
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RESTITUTION OF CONJUGAL RIGHTS. i SHIPPING. 


administration with the will annased made to 
the applicant {OmridqeJ.) Williams. 

{1918} p. m. 

ReBtitution of conjugal rights— to zo- 

habitation, )ioiv far cuforc^ioble. 

Though the duty of matrimonial intei'course 
cannot be compelled by the court, matrimonial 
CO habitation may. In a suit for restitution 
of conjugal rights, an offer by a husband to 
live under the same roof with his wife each 
party being free from molestation by the other, 
is not an oSer of matrimonial co-habitation 
and is therefore no defence to the suit. {Hill, 
j.) Wily h. Wily. ( 1918) P. 1. 

•^StiU hu wije— Defence o/ ; Shipping— Gommis* 

marital intercourse, j sion— CJuiriercrs if tan sttc for. 

The rights of husband and Wife as to marital i Where a clause in a time chaiterparty pro- 
intercourse are mutual and either pirty re- j vided that a commission of 3 per cent on the 
fusing intercourse without sufficient reason j estimated gross amount of hire was due to one 
gives just causa to the other for withdrawal ^ w., a broker, on the signing of the charter 

nrv.Vin ijhe court will therefore, ' (shiplost or not lost) held ihat the charterers 


contract not raferrieg in terms to the parti- 
' culats was signed by the parties. The ships 
i were delivered to and accepted by the pl3. and 
. it was subsequently discovered that the dead* 
weight capacity cf each shipwasonly 360 tons = 
In a suit by the plfis. to recover damages for a 
breach of a condition of the contract and 
j alternatively, for breach of warranty, held that 
I the statement in the particulars of the ships 
; as to the dead weight capacity, which was 
i made benajide was no part of the contract And 
! that the detts. were net liable. {Pickford, 

\ Warriwjton and ‘Scrutton, JJ.) T AND J, 

; Harrison v. Knowles and Foster. 

' (1918) 1K,B. 608. 


from co-h?-hitation. 

in its discretion, regard such a refusal as a 
valid defence to a wife's petition for restitu- 
tion of conjugal rights. (I'JOOl P. 1-rO, L. E. 3 
P. & M 2il3 Eel. {Lord Coleridge,) HaVis t*. 
DAVIS. {i9iB) P. SB. 

Riparian Rights— Nature and extent cf— 
Interference with, actionable without proof of 
action or present damage— English law, appli- 
cability of to other countries. See Watee- 
COUKSE. (1918) A. C. 486. 


couL, as trustees for the brokers, enforce the 
clause against the ship-owners. {Pickford ^ 
BcrJkes ciod Scrutivn, L. JJ.) LeOPALD WAL- 
i-oED (London), Ltd. v, les affeteubs 

EEUNIS SOCIETE ANONYME. 

(1918) 2 K. B. 498, 


. ~ > ~ -^CkcLrter^aTt]j — Oouitnissicn payable 
to charterers— Demurrrge at port of discharge. 

If brokerage is to be paid on more than the 
freight that is to pay on dead freight and 
t demurrage, either it will have ^ be proved 
Sale of Good^— Merchant ability — \yarranty ^ that the custom has become sufficiently uui- 
cf sound^iess—Pcrisliahlegcjods—TrarisU — Place . versal for the court to take notice of or it will 
of delivery. ■ have to be established on the construction of 

When a person undertakes to supply another , the particular 
VjithKOode which are not specific goods, there 1 K B 

ia an implied warranty that the goods shall be ^ v. Lo * 89 (C *A ' 

fit for the purpose' for which chey ordinarily | * 

would be intended to be used, and with regard | i ^ ^ 

to animals used for human food that they are ; 'charter par, ij—Loms^riLctwn of 

fit to be so used till they are appropriated to } might, capacitij g aarar.teed to be a spec^J-^a 
the contract and for a reasonable tjme there- j number of tans-- Cargo cf mav^e Ctww 
after, that does not necessarily mean^ that j capacity, insufficiencif of—Drcc.cn of guarantee^ 
goods shall be merchantable on delivery if the , ^ construction of the charterparty 

vendee directs them to be sent by a long and j primary meaning of the phrase “ships 

unusual transit. {DarHyjj, Avory and ^veight capacity” was not her capacity 

JJ.) 0LLET3 i. JORDAN. ; , tons of maize, but her abstract lifting 

(191S) 2 K B. 41. j Qj^p.^city, and that the mere fact that maize 

* ; was mentioned as the cargo to- be carried in 

of particulars prior to con- j the earlier part of the charterprty did not 

tract-- lmoce7ii Misrepresentaiicm'^Coihtract— ■ ohango the meaning of the phrase 

Co> 2 ditic 7 i, of Warranty— Hot flcco£inic7O?0 for [ designation oi the ship s lifting capacity m 
Arrrr^ in description'*— Incorrect statement oj i the abstract to a designation of her combined 
S capacity of ships. } lifting B 

Deft, wisfeefi^ sail two 1 637 affirroed.^ '(Swl»i/cn iSaifi/ end Bon/ces, L. 

■ S'lblSS tSiVKit? J-J, ..i E»., J.) 'V . IBbLiB A™ “■ .“f; 


oleacb fillip was 4S0 tons. The pacticulars also 
confctiped the wotfia “aot accountable for 
'etioifiof fiascription” The plfi\ relpigup^ 
the partic'ulais agretd lo buy the unipfi, anc. a 

n 


Febden. 


(1918) 1. K. B. 611 


by 


r ter party‘s Steamship reguisitionEd 

Admiralty-Ri=k cj cM co}iseguences- aj 
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SHIPPING. 


1 SPECIFIC PERFORMANCE. 


or worlihe oferodions — 
lights sci'3ert,cd by Admiralty instructions— 
Collision — Liahilitij cf odmiyaUy> 

A steamship was requisitioned by the 
Admiralty and taken into its service on the 
terms of a charfeerparcy under which the 
Admiralty took the risk of “all consequences of 
hositilities or warlike operation.’" While in 
the service of the Admiralty the steamship 
was sailing, one night at full speed with her 
lights obscured in accordance with the instruc- 
tions of the Admiralty. While so, the ship 
collided with a French war vessel similarly 
sailing in the opposite direction and became 
a total loss. Bold that the loss of the ship 
was a consequence of warlike operation within 
the charterparty and that the Admiralty were 
liable 14C.B. N. S. 209 dist. 

It is not enough for the plffs. in a case 
like fihia to prove that the loss happened in 
course of a military operation or that a military 
operation was one of the contributory cause 
which together produce the loss. The military 
operation must be the direct or dominant 
cause of the loss and no new and independent 
cause must operate after the military operation 
alleged. Stoinjen Eady, M. H. Scruiion and 
J>ukef LJd.} British and Porhign stbam- 
BBiP CO, V. King, 

(1918)2K.B.879C. A 

Bight — Rigid to -^Abandonment o/ 
ship ai sea — Cargo salved svJb$eg%Lenily. 

The defendants’ ship while on a voyage 
carrying a cargo of wood was attacked by an 
enemy submarine and the master and crew 
‘were compelled to leave the ship in the boats. 
The ship was long after found drifting in a 
dereliot condition by a patrol boat and was 
brought with the cargo and taken charge of by 
the receiver of wrecks. On the receipt of in- 
formation of the attack of the ship from the 
master, the owners wrote to. the cargo owners [ 
stating that the ship had been sunk by an j 
enemy submarine PIfis. who ware indorsees of 
the bill of lading, claimed delivery of the cargo j 
free of freight. Beldt (by the majority of the 
court) that^ whether or not the act of the 
master and crew in leaving the ship under 
threats amounted to an abandonment of the 
ship, the letter of the ship-owners was clear 
intamation to the charterers of their inability 
to carry out their Contract and the plfis were 
therefore entitled to receive the cargo free of 
: freight. {Bickjord and Bankes.L, JJ. 
Urgant, J".] NBWSDM AND CO. Lm v- 
PBADDY. (1918) 1 K B. 271. 

> ' ^ Sdvage^Reguisiiwn ^ of ship by ad- 
. 'fmraliy-^i0dmag0 io-Bhip^Bmiger Jram rnim- 
(or mlvage’^LiMUp] -of^ 
-i^^Adi^raltpio contr^tmii . ' : ' 

. Thd Admiralty requisitioned a steamship on 
they were not liable , for Jobs or 
Cinii%yj: c^ by spa -risk, /the.yriek^ w,ai: 

llie-Admisaltv-wtre thw' ■ 


j excluded from an ordinary policy of marine 
1 insurance by an f c, and s clause. The ship 
j while on a voyage in the North Sea broke her 
1 propeller and became disabled and was being 
i driven by a strong gale and the tides towards 
! German mine-fields fe^v miles ofi. Salvage 
} services were rendered to the ship by another 
I vessel Held that the Admiralty were liable 
to contribute, inasmuch as they had contract- 
ed with the owners of the steamship to pay if 
the vessel sustained injury from a war risk 
and that in the present case she had been 
saved from such a peril. {Bailaclio, J,) 
Pyiman Steamship Oo. v. admiralty Com- 
missioners. (1918) 1 K, B. 480. 

Time charterparty — Frustration of 

adventure —Doctrine of applicable. See Con- 
tract, DISSOLUTION. 

(1918) I. K. B. 372 C. A. 


Slander — — Judicial _ body— Military 
tribunal— Defamatory statements made by a 
mcinher in the course of proceedings — Not 
aciiomhle. 

Where a tribunal is a Court of Justice or a 
military body acting in a manner similar to 
that in which a Court of Justice acts any 
'-statement made by a member thereof in the 
j course of the proceedings ia absolutely privileged 
and no action , can be brought thereon. This 
absolute privilege extends also to advocates, 
litigants and witnesses and the reason which 
underlies this principle, is that it is desirable 
that persons who occupy certain positions as 
judges, advocates or litigants should be perfect- 
ly free and independent, and to secure their 
indspenence that their acts and w'ord a should 
not be brought before tribunals for inquiry 
into them merely on the allegation that they 
are malicious. [Sankey, J.) CO' PARTNERSHIP 
Farms e- BLabvey Smith. 

(1918) 2 K. B. 405. 

Specific Performattce — Lessor and lessee^ — 
Covenant by lessor to appoint and pay house- 
keeper to dean the premises — Not capable of 
specific peiformance — Remedy by damages. 

In an action for specific performance of a ' 

I contract by a lessor that he would provide and 
pay a house 'keeper who shall act as the 
servant of thtf lessees and^olear the premises ^ 
held having regard both to the fact that the 
court would have to see to the enforcement 
of a long continued series of acts during the 
whole the tenancies of each tenant 

and to the fact ' that there are a number of 
small services embraced in the general obliga; 
tionof the perk^ns appointed to act as servant . 
of the lessees the court could not grant apwifio , 
performance of that obligation though' the 
conduct of the lessor was perverse and want 
ohly obBtruotive, {Sargemt-, J*.) BARNte h. r 

Oity OF London Real RB0PHBTY:G0MFA3»Ji‘- 
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STATUTE. 

Statute — OperatioyL — Bate ojcoiniup 
force — Statute and. siaiutory orders, disiineiioe 
between. 

The rule is that a statute takas ar^act on the 
earliest moment of the day on which it is 
L or on which it is declared to coma into 


I TRADING with ENEM^ . 

' Company and two other persons. The deij. left 
, the letter with his partner with a direction to 
attend to it, but the partner mislaid it with the 
! result that the two persons libelled became 
; aware of it, brought an action for damages 
against} the plS. and lecovered damages from 
- . ^ , T.T -i. u j. • him on the ground that the pi ff- was actuated 

operation. But there is a publicity about | making the communication, 

statutes bven before they come into operation i pjg brought the present action 

which is absent in the case of many orders breach of an implied term of 

made in pursuance of a statutory P^w^r. alleging that the 

Consequently orders made in pursuance of a 

statute c p., r^uisition of gram for tne put- | implied by law in 

poses of war, become elective and come into j ggy^tiact between the parties and therefore 
operation only when they are commumcated I direction of duty was 

and published (Bailache, f 'j' j committed by the deft. Further there was no 
Sargent and Sons. (1918) 1 K. B. 101. ; g£ under which plfi, could recover 

Statutory body - Powers of Ads hJ damages against another person, because he 
excess of po^vers-^Dealing with property so as | had h^ to make reparation for a wro^ful act 

i*-,™-, f. P.il.0 'SS T.SJr ’ 

. (1918^ 2 K. B. 742. 

A statutory incorporated body is restricted I 

as regards its powers to the purposes of its i _ — -Trespass hy sheep affected by diet^oso— 

creation and the terms of its parliamentary ; police authorities — Damage 

mandate. Moreover, a corporation of a p^- j _ LkCoilUy of defendant — 

lie nature may not so deal with its property ■ ggjgQ|;gy_ Novas actus intervenkns, 
or exercise its power as either to incapacitate ; , 3 /v*. 

itself from performing or from fettering itself 1 Defentot ® ^ 

in the full performance of its public duties. Ua^id 

Me Cardk, /-) COUNTY HOTEL AND WiNE j consequence thereof they were ft® 

^MPANY 1;, IbONDON AND NORTH- WESTERN ! plaintift S lana by an 

T?AILWAY COMPANY (1918) 2 K. B. 251 at ; the Diseases of Animals Act, lS9i. i^ern- 
BAILWAT. OOMP V ) extended also to sheep belonging to 

° ! pis. which had been in contact with the 

f trespassing sheep . In an action by plfi. for 
Statutory Power Buie made under-' j jj^mages for trespass, held that the action being 
Ultravires — subsequent atnendment of statute ; trespass the doctrine of ^ienter had 

'—Effect of, ^ , 110 application to the case ; and that the pl^ 

A regulation which^ was luira tires the , entitled to recover damages which were 
. statute in force at the time when it wss made j natural consequence of the presence of the 
. does 'not become valid upon the statutory , gbeep on his land both before and after 

jpowsr being extended by subsequent legislation notice of detention b 
4 .^ f'h.ck anKaAnriAni TnaibiUST of v j tts m-i-rTn-r^ 


so as to warrant the subsequent making of 
a similar regulation. ' {Lord Sumner). UNION 

OP South apbica minister of railways 
and Harbours t, sumnbb and Jack Pro- 
prietary Mines. (1918) A. G. 591. 

Court Rules 0. 19r R* 7 Discovery 
—Partaculars — Traverse of plg*s negative 
allegation— Onus of proof on plfis.— Particulars 
of traverse, not to be 

Tort— C?(j 2 ^se of mtim— Principal and agent— 
Libellous communication by principal to agent 
-^Document mislaid bp agent* & portlier and 
coming io the hnmdedge of the persens libelled 
-^IXarmg&s recovered against prmcipal—Liabi' 

. lily of agent. - 

PlaintiS employed defendant, a- chartered 
aceountant, to investigate the • - ^airs nf ^ a 
-Company in which pl2- had a paeuniarry in- 
terest and deft. accepted the, position of the 
pbS’a agent- for reward in this mattsr;' Plff . 
^dte - and^t . to doffed ATettar containing 
* libellous stitainenU about the ■ minagarof the 


and Awry, JJ,) 


by the police. {Lawrence 
THBTER r, PURNELL. 

(1918) 2 K. B. 333. 


' TRADE MABK-^Infringement'-Eectificatiorn of 
[ register — Seven years* registrat^i — Common 
! mid ordinary word — No distkictive user-Trade- 
‘ marh if can be reserved from the register on 
account iniii<d error in registration — Trade 
Marks Act (1905) Ss. 11. 35 a^id 41. 

The fact that a registered trade mark was, 
at the time of its registration, not properly 
registered as not coming within S. 4 of the 
Trade hlarks Act, l905, dees not render it 
“ disentitled to protection in a Court of 
i Justice” within the meaning of B. 41, and 
after the lapse oLseven years from the date of 
registration, it cannot on that ground be 
j remoyed from the register under S. 85. (Swin- 
[jen Body, M. R, Warnngtcoi and Duke, L. JL) 
f IMPBRIAXi TOBACCO CO. v, PASQUADL 

(4918) 2 Ch. ^7 0. A. 

TRADIN5^ WITH ENEMY— Gmiract for 
mto- of goods by iiistalme'>Hs— Executory ecu- 
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TMDIKG WITH ENEMV, 

bi'act — Outbreak cj u'ar—Suspemorii clause -in 
contract'- Effeci oj— Public, -policy 

Prior to the outbreak of war between 
Germany and Great Britain, an English Com- 
pany owning Cupreous ore mines in Spain 
contracted to sell to three German Companies 
large quantities of this ora, to be shipped from 
Spain to Rotterdam or other continental ports, 
by instalments extending over a number of 
of years. The contracts contained a suspensory 
clause providing that, if owing to war or 
other causa the English Company should be 
prevented from shipping or delivering the ore, 
the obligation to ship and deliver should be 
suspended during the continuance of the 
impediment and for a reasonable time after- 
wards, At the date of the outbreak of the war^ 
some of the contracts had been partially ex- 
ecuted, the others were wholly executory. The 
contracts with one of the German Companies 
were in English form and those with the two 
other Companies were made in Germany and 
in the. German language. that the con- 

tracts were abrogated on the outbreak of the 
war, inasmuch as they involved trading with 
the enemy and that the suspensory clause was 
void as being opposed to public policy and 
as tending to- the detriment of Great Britain 
and the aS vantage of the enemy. 

-As regards the German contracts the pra- 
samption was that the Law of Germany was 
the same as the law of England and assuming 
that the contracts were valid under the Uw of 
Germany, the question whether they were void 
as against public policy was to be determined 
by the law of England. {Lords Dunedin, Ai- 
kinson, Parker and Sumn&r.) EBTEL BiEBEB 
- AKD Co. V, Bio Tinto Oompant. 

(1918) A. C. 260. 

— Principal and a^ent — 
Of ^^Qpertu by agefd m brea,ch ■ of 
duty^LmUMy of iranferee to principal. 

^ Where an agent is entrusted by his principal 
mth property to he applied for the purposes of 
the latter, and to be accounted for on that 
footing he is, by virtue of doctrines which apply j 
iihder the law of England, and other countries j 
in a hduoiary position, and any third person 
taking from the agent a transfer of the property 
with knowledge of a breach of du^y committed 
by him in making the transfer, holds what 
Ms. been transferred to him, under a transmit 
tad fiduciary obligation to account for it to the 
; principal. That there is no privity of contract 
between him a^nd the. principal does not make 
■any difference, for the title' .does, not rest on 
contiaot- The property belongs to the latter. 
:;m' the costeinp^^ Courts which, adminis- 

Ygoity-and esoepting.in so far aa the lapae t 
of ' or. some; other oircumst^noe f 

.'.defence^ cannot rWist ^ 

theblfujpa nf-the. principal. ^ IViCdi-mt Maldme} 
JOHS AtJD GOMPAHtG - 

; :<r:. (1918) A, C, 563 


YElifDOR AND PURCHASER. 

Trustee — Costs — ■Unsuccessful action — Trust 
estate, louxn liable— Action u'dhout Oonsultmig 
j co-irustee cy beneficiaries e.ncl wiihoni per. 

I missiai of Oou-rt — Im'proper conduct, 

! A trustee who, without consulting his co- 
I trustee or the beneheiaties and without the 
i sanction of the Court, brings an unsuccessful 
I action, does so at his own risk as regards the 
I costs, even if he acts on counsel’s opinion; and 
j when the trustee seeks to obtain such costs 
! oat of his trust estate he ought not to be 
I allowed to charge them against his cestuigue 
trust unless under very exceptional oiroum- 
stances. (1893) 1 Ch. 547, 557, Ref. {Eves, J.) 
England’s Settlement Trusts, In re' 
Dobb V . England. (1918) 1 Ch. 24. 

Yendor and Purchaser— Defect in Htle— 
Kno'ioisdgc of purchaser — Covenant for title — 
Effect of — Decree for specific perfm'mayiee — 
Vendor* s right to adduce cvidaice aft&r decree — 
Evidence if admissible. 

If there is a written agreement of sale W'hich 
expressly provides that a good title to the 
lands is to be made, it is not open to the vendor 
to prove that at the time'of the contract the 
purchaser knew of a defect in title for the 
purpose of leading to the inference that a f.ood 
xitle was not to be shown in that particular. 
This would be to vary a written contract by 
parol evidence. But, if the contract is open, 
the obligation which the law would import 
into it to make a good title in every respect 
may be rebutted by proving that the purchaser 
entered into the contract with knowledge of 
certain defects in the title. The inference in 
such a case is that he was content to take a 
title less complete than that which the law 
would otherwise have given him by implication. 
In a case of this kind if the vendor means to 
rely on such knowledge by the purchaser 
at the time of the contract he must prove it by 
evidence at the hearing and before judgment. 
He cannot adduce such evidence during the 
course cf an inquiry as to title under an 
ordm-'-ry vendor’s decree far specific perfor- 
I mance. {Lord Finlay) Mc GR OR Y iv ALDER- 
DALE Estate Company " (1918) A. C- 603. 

'fLien — Assignee oj patent cr copyright 

— Unpaid royalties —Lien on sole ^rroceeds dt 
the hands of transferee -Liabilliy of the tram- 
feree. 

The ternis of an assignment may, either 
axproBsly or by implication, negative any Hen 
for royalties by a patentee cr author. In such 
nasss no question of lien can arise as egaineta 
subBaquent assignee; Prima j acid no vendor^s 
lien for royalties will exist A the assignment 
conlaine expresr words to the elieot that tha^ 
whole intwe^' of - the patentee or author iS' 
transferred to the assignee, . or if there^ be lin ' 
' express statement ^hat the assignee is to ba 
the sola owner of the patent, or- copyrighfe.; ; To 
destroy: the presumption in suo|L ft ' 

c-ase tto. ptlier terms of the 'bergaih.mhat. s&w v 
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W4TER COURSE, 

with actual clearness an intention to reserv;^ a 
Hen No vendor's lien will be created by tie 
^ mere reservation in the assignment of future 
; ro^yalties. or by mere provisions as to the 
S obligations of s^ond or later assignees. The 
^rxns of an assignment may expressly give a 
hen for future royalties. In such a case any 
subsequent assignee with notice takes subject 
tcsa lien in respect of all accrued and unpaid 
toyalMes. The assignment will create a vendor’s 
lien lor royalties if some of the provisions of 
the document fairly, though impliedly, point 
to a reservation of such a lien by .the patentee 
or author, provided that the effect of such pro- 
visions is not negatived by the other terms of 
the bargain. {Me, Cardky J.\ Barkeb v 
SticKNET. (1918) 2 K. B. 356.* 

Water Course Meaning of — Stream exclu- 
Bivelg fed by rainfall-- Dryhig ujy m hoi season 
Bipanan rights — Dirai^iuiion of s^ipply and 
pollution --Absence of damaae — BiaU to 
^ declaration and iniunction—Fmn of decree— 
Grant of inne to abate nuisance— English law 
'■ applicability of. 

A stream flowing in a permanent defined 
ohannel, though fad exclusively by rain water 
running oS the surface of the land is a water- 
course. Sometimes there might he no water 
m the watercourse, sometimes what there is 
not course, nor is it necessary that it 
hould be fed by springs. A river may be fed. 
by Che rains direcOy, without any intermediate i 
ooll^tton of the water in the bowels of the ' 
earth, and still be a river and a river which 
naturally runs during a good part of the year 
does not^ oea&e to be a river merely because at 
times it 18 accustomed to be dry, 

owner of land on the bank of a natural 
13 entitled to have the natuial flow of 
the wst^r without, any sensible diminution 
subject po the lawful rights of upper riparian 
owners and without sensible, alteration m its 
. character or quality. Any invasion of this 
tight causing actual damage or calculated to 
’ ^ which may ripen into an adverse 

r^t entitles the party injured to the inter- 
, of the court. In the latter case no pre- 

^ut oiMmtual damage need be proved. The 
prop^ r^3dy in the case of invasion of such 
miunction. 7 H. L, C 600, 612' 5 
Ch. B. 769 (1907) 1. K. B. 688, 6o3, Ref. ’ 

English Law as to wafer, 
oout^to eitcwastanoes of a very djfiarent 
partionlarly to a traotTland 
' area and of 

to J^iicnltura regard must be bad 

ta, those emuasstanees in jnoaldicg the remedy 

dertof owner and in oonTh 

I*®® been a sensible 
wannotion or pollution tof the water. But 

A ^ Eriyy Council held that in the oiroum- 

^TTh? declarations 

^ to the rights of the injured proprietors,, but 


WILL. 

“0, *“i°oo‘ion should issue until the 
i ooq®- esreouta works which would 

1 to conduct their operations in a 

I way: that It should be ordered accord- 

I lUoly tnat the dafts. undertaking co pay from 
I pecuniary damage which the Court 

1 of first matauce should find that the pMs. had 
sufi^od, the plfis. should have liberty to that 
; Court for an injunction after a period of. 3 
j^rs. (Lord Svmner) STOLLMEYEB v. Trini. 
DAD Lake Petroleum Company. 

(1918) A. a 483. 

I Will— Charitable bequest gift for parti - 
' P^^se-Impossible— not appli. 
j cable— Failure of charitable bequest— Lapse 
into residue. See Cypres. (1918) 1 Ch 437 


^ fOonstriiction— Bequest of ‘ 

^s’*--EeveTsiofiary interest k 


_ ^my other 
m persona- 


i moikes 

[ litpy if passes. 

. Where a testator by bis will bequeathed to 
moneys invested in two specified 
Companies and any other monies wSoh I 
may possess and not mentioned in this will 
off, <®u P^o^iaed for’ add the 

Wd that the word momes” included invest- 
ments also and that the clausa in the will 
^ residuary beque,5t of the testator’s 

®®¥.‘® a reversionary 

mterest m psrso^hty not mentioned in t 2 

1» eVskens'^’ In re. Oathcabt 

V. ETSKENS. (J 918 ) j 

I - — —Cmstruction-Children -Gift to — 
Grand- children, if can take. ^ 

if '^® construction that, 

if_a legacy is given to ‘children’ of a person 
wuo was known by the testator to be dead on 
the date of ibe otII. and to have no child then 
living, gtand-children will take. The ques 
tion must always be one of construction of 
the pitticular will, (lounger, J.) In r* 
Atkinson, Pysus p. body, (wis) 2 Ch. 381. 


. —-Construction— Clear annuity— Income- 

tax payable by amiuiiant. 

Where a testator directed his trustees to pay 

of 2 000®!°“*/^.*’^? ‘“““® “ “ clearaimu^ 

of2,OOOif and, during her widowhood” 

_ Held that the annuity was not given free of 
inooni^tax and that the annuitant wag liable 

rniE In re. PaBBES y. LOTE- 

(1318) 2 Ch 1. 


A testator bequeathed his estate to such of' 
his three sons as shall attain the age of 2 fi 

7 ©»rft. Tbe oldesfe son wae born on 27 . 7.1892 



